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IMPORTANT ANNOUNCEMENT 

!We are introducing a new section “Notes on recent Supreme Court 
Aments” in A. I. R. from June 1S69. We hope our patrons will find this 
5on quite helpful. 

"Every effort will be made to cover the latest decisions of the Supreme 
ft in this section. 

i, 

i|We also draw your attention to another new section introduced from this 
lth covering decisions of the United States Supreme Court. 
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Supreme Court Ol India 

8 hti Surjlt Singh Ohadba, Advocato, 
Bnprsme Court o! India 

Allahabad 

Bhri A D. Prabhakai, ua , U*e , Advocata 
LUCKNOW BENCH 
Bhil Ka'hl Piasad Saksena h.bc » li b i 
Advocate 

Andhra Pradesh 

Bhil P. Bltarama Baja, BA , BA., Advocate 
Bhri M Banga Ba]n, Ba , Bi., Advocate 

Assam & Nagaland 

Bhrl Nagendra Mohan Ganguly, 

Advocate, Gauhall. 

Bombay 

Bhil K J Kale, BA , llbh Advocate 
Calcutta 

Bhil BnbOdh Chandra Basah, MBB , iajj.| 
Advocate. 

Bhil H. H. Ghoab, *a., iab., Bai-aUaw. 
Bhn Amiya Lai Cbatterji Advocate 
Bhil Ganil Prasad Mokherii, Advcca'e 
Shri Janendra Coomar Datt Advocate 
Supremo Court of India 

Delhi 

Bhri Bnijlt Singh Ohadha Advocate 
Bupxeme Court of India 

HIMACHAL PRADESH BENCH 
Bhri A. 0 Mehta, ba., lab., r & 

Advocate Supreme Ooart ol India 

Goa 

v Bhn Ehndhsr Tamfca Advocate 
Gnjarat 

Shn Damodar Khimchand Shah n sc vuv 
Advocate 


Jammu Sc Kashmir 
A.— SRINAGAR 

Bhil B. H. Pan ba , 1L.B4 Advocate. 

B —JAMMU 

Bhil Bakshl Iabwai BJflgh, Advocate 
BupretnB Con it ol India. 

Kerala 

Bhil K V B Sbenol, B 1 t BA , Advocate 
Shri E A Nayar, KM (Mad t), BM 
Bona (Oxon), Bar at-law. 

Madhya Pradesh 
A.— JABALPUR 

Bhri A N Mukeriee, Advocate. 

B — CWALIOH 

Bhil G B Garg Advocate. 

C— INDORK 

Bhil M P Avaahool, B sc ll.b h Advocate. 
Madras 

Bhil 0 B Krishna Eao, ba , ba., Advocate 
Manipur 

Bhri Koijam Bohmi Kumar Singh, 
Advocate ImphaL 

Mysore 

Bhil G B Ullal, h i , ba., Advocate 
Supreme Court 
Bhri Ac sat Y. Albsl Advocate, 

Bcpreme Court 

Orissa 

Bhil Jagat Eandhu Kai, ba , ba.| 

Advocate. 

Patna 

Bhil B nihil Komar Ifazamdar, Advocate 
Punjab and Haryana 
Bhri Bilj Mohan Khanna, Advocate 
Rajasthan 

Bhri Madakmal Binghv! Advocate. 

Tnpnra 

Shn MonoiaDjan Chaudhury, MA BA., 
Advocate- 



COMMENCEMENT OF AN ACT OF PARLIAMENT 
(or its provision) 


Border Security Force Act, 1968 (47 of 

1968) S. 1 (2) — Appointed date — Said 
Act shall come into force on 1-3-1969 — 
Gaz. of India, 20-2-1969, II-S. 3 (ii), Ext. 
P. 235. 

Central Industrial Security Force Act 1968 
(50 of 1968) S. 1 (3) — Appointed date 
under — Said Act shall come into force 
on 10-3-1969, Gaz. of India, 3-3-1969 II-S. 
3(ii), Ext. P. 291. 

Identification of Prisoners Act, 1920 (33 of 
1920) — Appointed date — Lt. Governoi 
appointed 1-3-1969 as the date on which 
said Act shall come into force in Pondi- 
cherry Union territory — Pondi Gaz. 28- 
2-1969, Ext. 

Prisons Act, 1894 (9 of 1894) — Appointed 
date — Lt. Governor appointed 1-3-1969 
as the date on which said Act shall come 


into force in Pondicherry Union terri- 
tory — Pondi Gaz. 28-2-1969, Ext. - 

Prisoners Act, 1900 (3 of 1900) — Appoint- 
ed date — Lt. Governor appointed 1-3- 
69 as the date on which said Act shall 
come into force in Pondicherry Union 
territory — Pondi Gaz. 28-2-1969. Ext. 

Prisoners (Attendance in Courts) Act, 
1955 (32 of 1955) — Appointed date — 
Lt. Governor appointed 1-3-1969 as the 
date on which said Act shall come into 
force in Pondicherry Union territory — 
Pondi Gaz. 28-2-1969, Ext. 

Transfer of Prisoners Act, 1950 (29 of 1950) 
•— _ Appointed date — Lt. Governor ap- 
pointed 1-3-1969 as the date on which 
said Act shall come into force in Pondi- 
cherrv Union territory — Pondi Gaz. 28- 
2-1969, Ext. 


ARBITRATION 


NOTABLE CASE LAW 

CONSTITUTIONAL LAW (contd.) 


1. Whether Court has jurisdiction under 
S. 14 (2), Arbitration Act (1940), trt 
direct the arbitrator under Section 19, 
Defence of India Act, 1939, to file in 
Court an award made by him under 
S. 19, Defence of India Act? (No) 

AIR 1969 Bom 151 


ARMS ACT 


2. Whether the licensing authority while 
cancelling a licence under S. 17 (3) ui 
the new Arms Act (1959) must act judi- 


cially? (No) 


AIR 1969 Assam 50 (FB) 


CONSTITUTIONAL LAW 


for excessive delegation? (Yes) 

AIR 1969 Delhi 159 Pt. (D). 

PRE-EMPTION 

5. Do the persons belonging to the cate- 

gories mentioned in various clauses of 
S. 15 of the Punjab Pre-emption Act (J 
of 1913) take jointly or alternatively in 
order of preference specified therein? 
(See headnote) 

AIR 1969 Delhi 154 (FB) 

6. (1) Can the defendants by improving 

their title during the pendency of the 
suit defeat the right of pre-emption? 
(No) AIR 1969 J & K 62 (FB) 


3. Constitution of India, Art. 233A (as in- 
troduced by 20th Amendment). Is the 
Constitution 20th Amendment invalid in 
so far as it validates the appointment 
of parties to AIR 1966 SC 1987? (Yes) 
AIR 1969 All 230 


4. Are Ss. 113 (2) (d) and 150 (1) of- Delhi 
Municipal Corporation Act (19o7) void 


(2) Where a statute is passed during the 
pendency of a suit for pre-emption giv- 
ing a better and a superior right to the 
defendant vendees, whether such a 
right can be utilized by the vendees in 
order to defeat the right of pre-emp- 
tion where the Act is not specificallj 
retrospective? (No) 

AIR 1969 J & K 62 (FB) 


NOMINAL TABLE 


Abdul Aziz Ansari v. Bhagwan- 

das Nathubhai Guj 147 (C N 26) 

Abdu, Rashid Shana^dgh (( , K Jfl 

Abdul Sato v. Union o^Inffla ^ N ^ 

(May) 1969 Indexes/1 


Abdul Samad v. State of J & K 

J & K 52 (C N 
Adspa Vittal v. Govula Rama- 
kistiah Andh Pra 167 (C N 

Ag&ncia Olimpia (Cement) v. Govt, 
of India Goa 61 (C N 


13) 

52) 

18 ) 
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Alagappa Chetliar, A CT v Reve- 
nue Divisional Officer Chida- 
mbaram Mad 183 l C N 41) 

Amar Nath v Alfa 

Delhi 133 (C N 21) 
Anand Kumar Nirwam v Punjab 
University Punj 144 (C N 24) 

Av«sthi C K v Chairman Board 
of Governors Indian Institute 
ox Technology. Kanpur 

All 213 (C N 44) 
Baikunth Naram v Kesar Kali Kuer 

Pat 160 (C N 42) 
Bai Vasanti v Suryaprasad Ishvar- 
lal Patel Guj 152 (C N 29) 

Bala din Ram v Commissioner of 
Income-tax, U P 

SC 351 (C N «9) 
Baliah T S v T S Rangachan 

Mad 145 (C N 35) 
Balirukund Upadhya v Smt Bhag- 
wati Devi All 210 (C N 43) 

S'eis Etirya v tikcmiisfture 
Mohanty Orissa 114 (C N 41) 

Bengal Chemical and Pharmaceu 
tic»l Works Ltd v Its Work- 
men SC 360 (C N 71) 

Bhaktavatsalam C v V Govinda 
rajulu Mad 177 (C N 39) 

Bhvmappa Timmappa Kividi v 

Gireppa Laxmappa Kivadi 

Mys 173 {C N 34) 

Bibhuti Bhusan Das Gupta v 

State of West Bengal 

SC 381 (C N 75) 
Binode Behan v Union Tern- 
tory of Manipur 

Manipur 47 (C N 16) 
Bishan Singh v Murti Shivjl 

J & K 50 (C N 12) 
Bisra Lime Stone Co Ltd v 
Labour Inspector Central 

Orissa 110 (C N 39) 
Caltex (India) Ltd. v Bhaguan 
Devi Marodia SC 405 (C N }>0) 

Chairman, Jugsalai Notified Area 
Ccmmittee v Mukhram Shar- 
m- Pat 155 (C N 41) 

Chandra Mohan v State of 

UP All 230 (C N 48) 

Ch ef Controllmg Revenue Autho- 
nty v Fertilizer Corporation of 
India Ltd 

Delhi 130 (CN 20) 
Chinra Pillai v N Govinda- 
swami Naidu 

Mad 191 (C N 43) 
Chirnappa Gounder v Valliam- 
oul Mad 187 (C N 42) 

Commissioner of Income-tax v 
Central India Industnes 
Morar Cal 236 (C N 42) 

Commissioner of Income Tax, 

M, P and Nagpur v Cnampalal 
Sukhram Madh Pra 72 (C N 24) 

Commissioner of Income-tax 
West Bmgal-1 v Sandersons 
Morgans Cal 211 (C N 3C) 


Qonccicao Manuel Clemente v 
Lily D Souza 

Goa 53 (C N 15) 
Daffadar Bhagat Singh and Sons 
v Income-tax Officer A Ward 
. Ferozepure SC 340 (C N 6C) 

Dalchand v State 

. All 216 (CN 45) 

David Paul OBnen v United 
Stote- See USSC 7 (C N 2) 

Delhi Cloth & General Mills Co 
Ltd Delhi v Municipal Corporation 
of Delhi Delhi 159 (C N 23) 

Deviprasad Khandelwal & Sons 
v Union of India 

Bom 163 (C N 28) 

Dhansai Sahu v State 
^ Onssa 10a (C N 38) 

Dhclpur Glass Works Ltd v 
Commissioner of Income Tax 
Deihi and Rajasthan, New Delhi 

Raj 142 (C N 31' 
wigvijaysingfiii ffami'sinfw v 
Ma iji Savda 

SC 370 (C N 72) 
Dinshaw Manekji v G B Badkas 

Bom 151 (C N 27) 
^Jalal Ramshi v Vrajlal Jchha 

shankar Guj 159 (C N 30) 

c 3ambh v K Ramakrishnappa 
, Mys 158 (C N 29) 

VJanesh Chandra Seal v Pabitra 
, Kumar Dey Cal 232 (C N 40; 

Vla-aiiavelu T V v D P Kan- 

nayya Mad ISO (C N 40) 

Dovmdasami Pillai v T M. Sn- 
nivasa Chettiar 

Mad 172 (C N 3D) 
Dreen v School Board of New 
Kent County 

USSC 1(CM) 

Durumurlhappa M v Commissioner 
Corporation of the City of Ban- 
galore Mys 160 (C N 30) 

\5wahor Sugar Co Ltd Dabra v 
Shy am Saran Gupta and Co 
Kanpur Madh Pra 74 (C N 25) 

Daji Mohammad Hassan All v 
Commissioner of Plains Dm 
sion. Assam 

Assam 50 (C N 12) (riJ) 
frarfcans Lai Nilial Chand v 

Supdt of Police Kamal 

Punj 131 (C N 22) 
Ifarivallabh Chhotalal v Ahmedali 

Rajabhai Guj 145 (C N 25) 

Imperial Electric Trading Co All 
g<srh v Industrial Tribunal (II) 

U P Allahabad 

All 242 (C N 50) 
Imphal Sporting Club Imphal v 
All Manipur Sports Association 
Imphal „ , 

Manipur 41 (C N la) 
Income Tax Officer Cannanore 
v M K Mohammed Kunchi _ 

SC 430 (C N 84) 
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Income-tax Officer, III Manga- 
lore v. M. Damodar Bhat 

SC 408 (C N SI) 
Inder jit Singh v. Sunder Singh 

Raj 155 (C N 33) 
Inder Singh v. Gulzara Singh 

Delhi 154 (C N 27) (FB) 
vJariunandan Mandal v. Ilitlal Man- 

dal Pat 171 (C N 45) 

Jagat Singh Choudhury v. M. P. 

Electricity Board 

Madh Pra 65 (C N 22) 
Jaimal v. Financial Commissioner, 

Punjab SC 392 (C N 77) 

Janardhan Reddy K. v. Vlth 

City Magistrate Criminal 
Court, Hyderabad 

Andh Pra 150 (C N 48) 
Jauhari Mai v. State of U. P. 

All 241 (C N 49) 
Johari Mai v. State of Rajasthan 

Raj 146 (C N 32) 
Keshav Gangaram Prabhu Mham- 
brey v. Vasant Atmaram Prabhu 
Mhambrey Goa 52 (C N 14) 

Khumukcham Chitrasen Singh v. 

Director of Industries, Manipur 

Manipur 36 (C N 14) 
Krishan Lai Vij v. Union of India 

Delhi 145 (C N 25) 
Laisangbam Patrik v. Laisangbam 
Jhulon Manipur 33 (C N 13) 

! Laxrni v. Parameshwari Hengsu 
/ Mys 175 (C N 35) 

f Madhya Pradesh State Road Trans- 
port Corporation, Jabalpur v. 

Jahiram Madh Pra 89 (C N 28) 

Mahesh Chand v. Puran Chand 

Punj 159 (C N 27) 
Mahommed Fiazuddin Khan v. 

Custodian Evacuee Property 
Andh Pra Andh Pra 158 (C N 51) 

Md. Golam Ali Mina v. Land 
Acquisition Collector 

_ Cal 221 (C N 38) 
Mahomed Haneef and Co. v. 

Regional Director, Employees’ 

State Insurance Corporation 

Mad 155 (C N 36) . 
Mamie Bhagwandas Miss v. Con- 
troller of Estate Duty, M. P. 

& Nagpur Madh Pra 82 (C N 27) 

Management of National News- 
papers, Tainadu v. K. Jayathirtha 
Rao Mys 171 (C N 33) 

Mani Muttayya Pillay v. State 

Goa 55 (C N 16) 
Mery Metlida v. Kunjiram Kunju 
k Kathija Ummal Ker 149 (C N 34) 

-i Moti Ram v. Smt. Rittoo 

Delhi 134 (C N 22) 
Municipal Corporation of Delhi 
v. Kishan Dass SC 386 (C N 70) 

Nand Kishore Chela Mai v. _ . 
Municipal Corporation of Delhi 

Delhi 137 (C N 23) 

Naravan Chandra Ghosh v. State 
of West Bengal Cal 234 (C N 41) 


Nai'bada Prasad v. Chhaganlal 

SC 395 (C N 78) 
New Precision (India) Pvt. Ltd. 

Dewas v. Commissioner of 
Income-tax Madhya Pradesh, 

Nagpur Madh Pra 68 (C N 23) 

New Zealand Insurance Com- 
pany Ltd. v. Krishna Naik 

Goa 50 (C N 13) 
Nishi Kant Jha v. State of Bihar 

SC 422 (C N 83) 
Oswal Hosiery Mills P. K. Mil- 
lerganj, Ludhiana v. Tilak 
Chand L Ghasita Ram Jain 

Punj 150 (C N 261 
Parekh and Brothers M. v. State 
of Mysore Mys 167 (C N 32) 

Patel Kalidas Devraj v. Patel 
Kuverji Asharam Guj 149 (C N 27) 
Patherdih Sudamdih Colliery Pri- 
vate Ltd. v. Genei'al Secretary, 

Bihar Koyla Mazdoor Sabha 

Pat 147 (C N J8) 
Pazhanimala K. C. v. State of 
Kerala Ker 154 (C N 36) (FB) 

Phiroz Jehangirji Dastur v. State 

Go a 56 (C N' 17) 
Polsan Ltd v. Corporation of 
Calcutta Cal 247 (C N 44) 

Pi-emnath v. State of Assam 

Assam 61 (C N 14) 
Radhey Shyam v. Bawa Joginder 

Delhi 142 (C N 24) 
Rahini Roy v. Jethmull Bhojraj 

Cal 218 (C N 37) 
Raj Kishore Bhag Rai v. State 

Delhi 150 (C N 26) 
Rameswarlal v. Panchu Sahu 

Orissa 116 (C N 42) 
Ramji Dayawahla & Sons Pri- 
vate Ltd. v. Messrs. Invest Import 

Cal 253 (C N 46) 
Ramroop Yadav v. State of Bihar 

Pat 151 (C N 39) 


Sadhu Singh Balwant Singh v. 

Smt. Jagdish Kaur Sadhu Singh 

Punj 139 (C N 23) 
Sakhamani Anantha Padma- 
nabha Prasad v. Addepalli Ven- 
kataramanaiah 

Andh Pra 145 (C N 45) 
Sarat Chandra Biswal v. Suren- 
dra Mohanty Orissa .117 (C N 43) 

Sarda v. Patel, Keshavlal Joita- 
ram Guj 150 (C N 28) 

Sardar Ajaib Singh, Calcutta v. 
Commissioner of Wealth Tax, 

W. B. Cal 249 (C N 45) 

Sarka Gundusa v. State 

1 Orissa 102 (C N 37) 
Satyanarayana R. v. Saidayya 

Andh Pra 151 (C N 49) 
Sayedabad Tea Co. Ltd. v. State 
of Bihar Pat 165_ (C N 44) 

Seth Dwarika Pi'asad v. Kunj 

Behari Lai All 220 (C N 46) (I* 13) 

Shah Shivlal Bhogilal v. Shah 
Vadilal Dipchand 

Gui 141 (C N 24) 
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Sharti Sarup v Radhaswami 
Satsang Sabha Dayalbagh Agra 

All 248 (C N 5°) 
Sharada Bui M A v State of 
Mysore Mss 162 (C N 31) (FI1) 

Sher Singh v State Transport 
Authonts Gwalior 

Madh Pra 92 (C N 29) 
Shishu Vihar Bhagim Mandal 
Hyderabad \ Vellaiah 

Andh Pra 148 (C N 4il 
Shitabkhan v Bar Council of 
India Raj 136 (C N 30) 

Silchar Electric Supply Ltd \ 

Gcvt of Assam 

Assam 55 (C N 13) 
Sikander Shah v Syed Abdul 
Rehman Andh Pra 146 (C N 4G) 

Snaraman v P M Shanmugha 
sundara Mudaliar Mad 166 (C N 3 n ) 

Som Datt Datta v Umon of India 

SC 414 (C N 82) 
Snbataha Bank v Musamat 
Padma Orissa 112 (C N 40) 

State Bank of India v Rajendra 
Kumar Singh SC 401 (C N 79) 

State of Bihar v Amulya Ratan 
Pathak Pat 173 (C N 40 

State of Gujarat v Acharya Shn 
Dev endraprasadn Pande 

SC 313 (C N 73) 
State of Kerala v C K Assainar 

Ker 151 (C N 35) 
State of Kerala v Hap K Kutty 
Naha SC 378 (C N 74) 

State of Kerala v Hydrose Ah 
etc See SC 378 (C N 74) 

State of Kerala v Malankara 
Rubber and Produce Company 
Ltd. See SC 378 (C N 74) 

State ol Madhya Pradesh v Ram 
Charan Kishan 

Madh Pra 96 (C N 30) 
State of Madras v M/s K C P 
Ltd SC 348 (C N 68) 

Sta*e of Punjab v Bnj Lai Palta 

SC 355 (C N 70) 


Stale of Punjab v V K Kaha 

Punj 172 (CK2 

Stale of Rajasthan v M/s Karam 
Chand Thappar and Brothers 
(Coal Sales) Ltd Jaipur SC 313 (C N 6 
State of U P v Sure 

All 245 (C N 51) (FI 
Sugandhi v Collector Raipur 

Madh Pra 78 (C N 2 
Swamy P K v South Eastern 
Railway Calcutta 

Andh Pra 155 (C N 5( 
Sjed Shah Safiul Alam v Syed 
Shah Mohammad Ammul Alam 

Pat 162 (C N 4 

Sjed Siraj ul Dm v Kanm Dar 

J & K 62 (C N 15) (FI 
Thomas M A v P J Abraham 

Ker 146 (C N 3 

Thomman E A v Regional 
Transport Officer Emakulam 

Ker 130 (C N S' 1 
Thyavamge Village Panchayat v 
Divisional Commissioner Banga 
lore Division Mys 149 (C N 28)(FB 

Tickcoram v State of Rajas 
than Raj 129 (C N 28 

Turner Morrison & Co Ltd v 
Hungerford Investment Trust 
L‘a Cal 238 (C N 43 


Ujjal Talukdar v Netai Chand 
Koley Cal 224 (C N 39 

Union of India v Bhagaban Rout 

Onssa 100 (C N 3o 
Lmon of India v New India As 
surance Co Ltd Pat 154 (C N 40 

Union of India v P C Bahl 

Punj 161 (C N 28 
United States v David Paul 
OBnen v United State 

USSC 7 (C N 2 

Urban Improvement Trust v Raj 
K uman Raj 131 (C N 29 


Workmen of M/s Bali Singh 
Bhagwan Singh v Management 
of M/s Bali Singh Bhagwan 
Singh Punj 147 (C N 2 


SUBJECT 

ADMINISTRATION OF EVACUEE PRO 
PERT1 ACT (31 of 1950) 

Ss 1 and 2 (a) — Allotment of property 

declared as evacuee under Act — No provi 
sion m law that the property must be allot 
ted to the evacuee 

Andh Pra 158 A (C N 51) 

S 2 (a) — Property declared as evacuee 

property — No provision in the Act that 
It should be allotted to the evacuee — See 
Administration of Evacuee Property Act 
(1950) S 1 Andh Pra 158 A (C N 51) 

ADVOCATES ACT (25 of 19G1) 

Rules under Preamble R 3 — Re 

presentative petition containing passages 
constituting contempt of Court by scan 


INDEX 

ADVOCATES ACT (contd ) 
dalismg the High Court and the Judges wit 
a view to diverting due course of justice - 
Advocates signing the petition asserto 
that it was their dutv as Advocates to pH* 1 
their clients cause fearlessly before tw 
Court, relying on R 15 of rules fra®£j 
under S 49(c) Advocates Act 1961 — HeW 
that R 15 envisages that Advocate sM‘ 
fearlessly uphold the lawful interest of “ 
client, befitting his status as an officer o 
Court — R 15 is subject to the Frearnc 1 
of the rules and Rr 3 and 4 which state 
he shall not influence decision of Cotuv. 
Illegal or improper means and that he sna- 
use his best efforts to restrain and P**V 
his client from resorting to sharp or an 
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ADVOCATES ACT (contd.) 
practice and that he shall not be a mere 
nouthpiece of his client — Rules do not 
alter the position of an Advocate who is 
brimarily an officer of the Court which can- 
not override his duty to client — The con- 
duct of the Advocate signing for the peti- 
tioner amounted to contempt of Court — 
See Contempt of Courts Act (1952), S. 3 

Orissa 117 E (C N 43) 

■ Rules under Preamble, R. 4 — Re- 

presentative petition containing passages 
constituting contempt of Court by scandalis- 
ing the High Court and the Judges with a 
view to diverting due course of justice — 
Advocates signing the petition, asserting 
that it was their duty as Advocates to place 
their client’s cause fearlessly ' before the 
Court, relying on R. 15 of rules framed 
under S. 49 (c) Advocates Act, 1961 — Held 
that R. 15 envisages that Advocate shall 
fearlessly uphold the lawful interest of his 
client, befitting his status as an officer oi 
Court — R. 15 is subject to the Preamble 
of the rules and Rr. 3 and 4 which state 
that he shall not influence decision of Court 
by illegal or improper means and that he 
shall use his best efforts to restrain and 
prevent his client from resorting to sharp or 
unfair practice and that he shall not be a 
mere mouthpiece of his client — Rules do 
not alter the position of an Advocate who 
is primarily an officer of the Court which 
cannot override his duty to client — The 
conduct of the Advocate signing for the peti- 
tioner amounted to contempt of Court. — 
See Contempt of Courts Act (1952). S. 3 

Orissa 117 E (C N 43) 

Rules under Preamble, R. 15 — Repre- 
sentative petition containing passages con- 
stituting contempt of Court by scandalising 
the High Court and the Judges with a view 
to diverting due course of justice — Advo- 
cates signing the petition, asserting that it 
was their duty as Advocates to place their 
client’s cause fearlessly before the Court, 
relying on R. 15 of rules framed under 
S. 49 (c) Advocates Act. 1961 — Held that 
R. 15 envisages that Advocate shall fear- 
lessly uphold the lawful interest of his 
client, befitting his status as an officer of 
court — R. 15 is subject to the Preamble of 
the rules and Rr. 3 and 4 which state that 
he shall not. influence decision of Court by 
illegal or improper means and that he shall 
use his best efforts to restrain and prevent 
his client from resorting to sharp or unfair 
practice and that he shall not be a mere 
mouth piece of his client — Rules do not 
alter the position of an Advocate who _ is 
primarily an officer of the Court which 
cannot override his duty to client — The 
conduct of the Advocate signing for the 
petitioner amounted to contempt of Court 

— See Contempt of Courts Act (1952). S. 3 

Orissa 117 E (C N 43) 

S. 7 (h) (i) — Enrolment as Advocate 

— Powers of Bar Council — See Advocates 


ADVOCATES ACT (contd.) 

Act (1961), S. 24 (1) (c) (iii) 

Raj 136 (C N 30) 

Ss. 24 (1) (c) (iii), 7 (h) (i) and 49 

(ag) — Powers of Bar Council — En- 
rolment as Advocate — Recognition 
of law degrees obtained after gradua- 
tion — Resolution not invalid — Receiving 
Diploma in Rural Services, held, no gradua- 
tion — (Constitution of India,, Arts. 14 and 
19) — (Civil P. C. (1908), Pre. — Interpre- 
tation of Statutes) Raj 136 (C N 30) 

S. 49 (ag) — Enrolment as advocate — 

Powers of Bar Council — See Advocates 
Act (1961), S. 24 (1) (c) (iii) 

Raj 136 (C N 30) 

S, 49 (c) — Representative petition con- 
taining passages constituting contempt oi 
Court by scandalising the High Court and 
the Judges with a view to diverting due 
course of justice — Advocates signing the 
Petition, asserting that it was their duty as 
Advocates to place their client’s cause fear- 
lessly before the Court, relying on R. 15 oi 
rules framed under S. 49 (c) Advocates Act 
1961 — Held that R. 15 envisages that Advo- 
cate shall fearlessly uphold the lawful inte- 
rest of his client befitting his status as an 
officer of Court — R. 15 is subject to the 
Preamble of the rules and Rr. 3 and 4 which 
state that he shall not influence decision, of 
Court by illegal or improper means and 
that he shall use his best efforts to restrain 
and prevent his client from resorting to 
sharp or unfair practice and that he shall 
not be a mere mouthpiece of his client — ■ 
Rules do not alter the position of an Advo- 
cate who is primarily an officer of the 
Court which cannot override his duty to 
client — The conduct of the Advocate sign- 
ing for the petitioner amounted to contempt 
of Court — See Contempt of Courts Act 
(1952), S. 3 Orissa 117 E (C N 43) 

ALIYAS ANTHANA LAW 

Partition — Hindu Family governed by 

Allyasanthana law — Succession — See 
Madras Aliyasanthana Act (9 of 1949), S. 36 
(5) Mys 175 (C N 35) 

ALLAHABAD HIGH COURT RULES 
See under High Court Rules and Orders. 


ARBITRATION ACT (10 of 1940) 

S. 14(2) — Section being inconsistent with 

Provisions of S. 19 of Defence of India Act 
1939, does not apply to award under that 
Section by reason of S. 46 of Arbitration 
Act — See Defence of India Act (1939), 
3. 19 (l)(g) and (e) Bom 151 (C N 27) 

S. 17 — Provisions of the section being 

wholly inconsistent with the provisions of 
3. 19 of the Defence of India Act 1939, and 
the rules made thereunder do not apply to 
arbitration under that section — See 
Defence of India Act (1939), S. 19 (1) (g) 
3n d (e) Bona 151 (C N 27) 

s. 17 — Provisions of section do not 

override provisions of S. 11 of Court-fees 
Act 1870 — See Court-fees and Suits Valua- 
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ARBITRATION ACT (contd) 
tions — Court-lees Act (1870) S 11 

Pun] 159 (C N 27) 
- — S 46 — See Defence of India Act 
(1939) S 19(1) fe) and (e) 

Bom 151 (C N 27) 

ARMS ACT (54 of 1959) 

- — S 17 (3) — Cancellation of licence — 
Licensing authority need not cue hearing 
before cancellation — Its mere subjective 
opinion about necessity of cancellation is 
sufficient — It does not act judicially — 
Approach to doctrine of judicial or quasi 
judicial acts — Principles stated — (Consti 
tution of India Article 226) — AIR 1 Q 67 
Mys 238 and AIR 1966 All 265 Dissented 
liom Assam 50 (C N 12) (FB) 

Ss 17 (3) 32 — Confiscation of arms — 

Licensing authority cannot order confisca 
tion or cancellation of licence — Confisca 
tion can be ordered only by convicting 
Court under Section 32 

Assam 50 B (C N 12) (FB) 

• S 32 — Licensing Authority cannot 

order confiscation or cancellation of licence 

— See Arms Act (1959) S 17 (3) 

Assam 50 B (C N 12) (FB) 
ARMY ACT (46 of 1950) 

- — -S s 125 126 — Offences under Army 
Act — Jurisdiction for trial — Offence tn 
able by Court martial and ordinary Crimi 
nal Courts — Order by authority undei 
Section 125 for tnal by Court martial — 
Not illegal merely because police officer had 
started investigation SC 414 A (C N 82) 

S 125 — Rules under (S R O 709 

dated 17-4-1952) Rules 3 5'— Applicability 

— Rules not attracted merely because police 

had started investigation in an offence 
under Aran Act — See Criminal P C 
(1898) S 549 SC 414 B (C N 82) 

S 126 — Offences under Army Act — 

Jurisdiction for tnal — Offences triable by 
court martial and ordinary criminal Courts 

— Order by authority under S 125 for 
trial by Court martial — Not illegal merely 
because police officer had started inves- 
tigation — See Army Act (19o0) S 125 

SC 414 A(CN 82) 
Ss. 164 165 — Orders confirming pro- 
ceedings of Court Martial — No obligation 
to give reasons — Orders not illegal for not 
giving any reasons SC 414 D (C N 82) 

S 165 — Orders confirming proceedings 

of Court Martial — No obligation to give 
reasons — Orders not illegal for not giving 
any reasons — See Armv Act (1950) S 164 
SC 414 D (C N 82) 

ARMY RULES (1954) 

R. 50 (2) — Applicability — Rule ap- 
plies only to an alteration of charge before 
examination of witnesses 

SC 414 C (C N 82) 
ASSAM PANCIIAYAT ACT (24 of 1959) 

See under Panchayats 
ASSAM PANCIIAYAT (CONSTITUTION) 
AMENDMENT RULES (1964) 

See under Panchayats 


BIHAR AND ORISSA CO-OPERATIVE 
SOCIETIES ACT (6 of 1935) 

See under Co-operative Societies 
BIHAR AND WEST BENGAL (TRANSFER 
OF TERRITORIES) ACT (40 of 1956) 

S 17 — Acquired lands transferred 

from Bihar State to IV B State — Appeal, 
against compensation claim pending in 
Patna High Court decided after the appoint- - 
ed date — Refusal to execute the decree by 
Court in Bihar State is valid — See Bihar 
and West Bengal (Transfer of Territories) 
Act (40 of 1956) S 47 

Pat 165 (C N 44) 
Ss 47 and 17 — Applicability of S 47 

— Land Acquisition case — Acquired lands 
transferred from Bihar State to. State of 
West Bengal — Appeal against compensa- 
tion claim pending in Patna High Court 
decided after the appointed date under Aci 

— Execution of decree by Court in Bihar 
State refused — Refusal valid — (Civil P 
C (1908) Preamble and S 47) 

Pat 165 (C N 44) 
BIHAR LAND REFORMS ACT (30 of 1950) 
See under Tenancy Laws 
BOMBAY PUBLIC TRUSTS ACT (29 of 
1950) 

Ss 37 (1) (c) 67 (as applied to the 

State of Gujarat) — Words 'report and 
statement' — Do not u rtude information 
directed to be supplied in respect of certain 
specified items — Failure to supply is no! 
punishable under S 67 — (Words and 
Phrases — Report and statement) 

SC 373 (C N 73) 

S 67 («s applied to the State of Guja 

rat) — Word' 'report' and ’statement' — 
Do not include information directed to be 
supplied in respect of certain specified items 

— Failure to supply it not punishable under 
S 67 — See Bombay Public Trusts Act 
(29 of 1950) (as applied to the State of 
Gujarat) S 37 (1) (c) SC 373 (C N 73) 
CENTRAL CIVIL SERVICES (CLASSIFI- 
CATION CONTROL AND APPEAL) 
RULES 1957 

jjmte 7- •Eva’ JIvwvm.® 


CENTRAL CIVIL SERVICES (CLASSIFI- 
CATION, CONTROL AND APPEAL) 
RULES 19 G5 
See under Civil Services 
CENTRAL SALES TAX ACT (74 of 1956) 
See under Sales Tax 
CITIZENSHIP ACT (57 of 1955) 

S 9 (2) — Citizenship Rules (1956) 

R 30 — Scope of — Suit for injunction 
restraining Government from deporting 
plaintiff alleging himself to be citzen of 
India is not barred — What is barred is 
decision by Court of auestion whether plain 
tiff has acquired foreign citizenship — Pro- 
cedure when such question arises in suit, to 
b“ follow ed indicated 

All 223 A (C N 47) 

S 9 (2) — Citizenship Rules (1956) R 

30 — Decision of question whether person 
has acquired foreign citizenship is judicial 
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CITIZENSHIP ACT (contd.) 

— Presumption arising out of voluntarily 
obtaining foreign passport — Person affect- 
ed must be given reasonable opportunity 
to rebut presumption — - Ordinarily person 
must be given personal hearing — Official 

- deciding case must not act upon notes pre- 
pared by other officials of the department 

— Constitution of India, Art. 226 — Natu- 
ral justice All 223 C (C N 47) 

CITIZENSHIP RULES (1956) 

■ — — R- 30 — Scope of — See Citizenship 
Act (1955), S. 9 (2) All 223 A (C N 47) 

R. 30, Sch. Ill, Cl (3) — Person leav- 
ing India and staying in Pakistan for five 
years and coming to India on Pakistani 
passport — Allegation by him that he had 
gone to Pakistan temporarily and that he 
was compelled to obtain Pakistani passport 
in order to be by the side of his father in 
India who was very seriously ill and practi- 
cally on death-bed — Held, that acquisition 
of passport was voluntary — An act to be 
involuntary must be the result of legal obli- 
gation — Desire to be present at a particu- 
lar place does not create legal obligation — 
Word "voluntarily” means that the person 
obtaining the passport acted of his own voli- 
tion and knew the nature of his act, and 
did not act in performance of a legal duty, 
nor due to coercion, or fraud, or misrepre- 
sentation, or mistake — (Words and Phrases 
"Voluntary”) All 223 B (C N 47) 

R. 30 — Decision of question whether 

person has acquired citizenship is iudicial 
— See Citizenship Act (1955), S. 9 (2) 

All 223 C (C N 47) 
Sch. III. Cl. (3) — Acquisition of citi- 
zenship of foreign country — Presumption 
under — See Citizenship Rules (1956). R 30 

All 223 B (C N 47) 

CIVIL PROCEDURE CODE (5 of 1908) 

Pre. — Interpretation of Statutes — Re- 
quirements of valid nomination oaper — 
Non-compliance — Effect — See Represen- 
tation of the People Act (19511. S 33 (5) 

SC 395 A (C N 78) 

Pre. — Interpretation of Statutes — One 

provision in statute to be so interpreted as 
not to nullify effect of another provision — 
See Income Tax Act (1961). S. 156 

SC 408 A (C N 81) 


Pre. — Scope — Appellate Tribunal 

has -power to grant stay as incidental or 
ancillary to its appellate jurisdiction • — 
Power of stay when to be exercised — See 
Income Tax Act (1961), S. 254 

SC 430 (C N 84) 


Preamble — Interpretation of Statutes 

— Constitutionality of statute — Illicit 
motive of legislature, inquiry into — Inten- 
tion of legislature — Speeches in Congress 

— Relevancy — Bill of attainder — Legis- 

lative purpose may be enquired into — - 
Motive of legislaluie — See Constitution of 
India, Preamble USSC 7 E (C Is 2) 


CIVIL P. C. (contd.) 

— — Preamble — Interpretation of Statutes 
— - Construction rendering part redundant 
should be avoided — See Defence of India 
Act (1939), S. 19 (1) (g) and (e) 

Bom 151 (C N 27) 
— — Preamble — Interpretation of Statutes 
— Principles Bom 163 D (C N 28) 

— — Preamble — Judicial precedents — 
Even obiter of Supreme Court is binding 
on High Courts — See Constitution of India, 
Art. 141 Cal 249 B (C N 45) 

— — Pre. — Interpretation of Statutes • — 
Fiscal Statutes — Liberal interpretations — 
See Court Fees and Suits Valuations — 
Court Fees Act (1870). Pre 

Delhi 130 B (C N 20) 
——Pre — Interpretation of Statutes • — 
Rules of — Use of legislative history — (In- 
terpretation of Statutes) 

Delhi 154 A (C N 27) (FB) 
— — Preamble — Interpretation of Statutes 
— - Retrospective effect — (Interpretation of 
Statutes) J & K 62 E (C N 15) (FB) 


Pre — Interpretation of Statutes — 

Principle of ejusdem generis — When ap- 
plies — See Companies Act (1956), S. 439 
Madh Pra 74 B (C N 25) 

Pre — Interpretation of Statutes — 

Statutes creating new jurisdiction and pro- 
viding for a new procedure — Rule of 
Construction — See Motor Vehicles Act (4 
of 1939), S. 96 (2) (6) 

Madh Pra 89 A (C N 28) 

Pre — Interpretation of Statutes — 

Repealing statute — Construction — Duty 
of Court Mad 145 E (C N 35) 


Pre. — Interpretation of Statutes — 

Meaning of words — Land Acquisition Act 
(1894). Ss 4 (1). 40 (l)(b) — Words "public 
purpose” in S. 4 (1) — Words to be inter- 
preted from a larger and more comprehen- 
sive angle without being narrowed down to 
restricted words used in S. 40 (1) (b) — 
(Words and Phrases — "Public purpose”) 

Mad 183 B (C N 41) 
_ — Preamble — Interpretaion of Statutes 

— Codifying and amending statute — Regard 

should be had only to the clear language in 
the Act — See Hindu Succession Act (1956), 
preamble Mad 187 B (C N 42) 

— — Pre. — Interpretation of Statutes — 
Administrative instructions — Instructions 
not in nature of statutory rules — See Con- 
stitution of India. Art 226 

Manipur 47 (C N 16) 

Pre. — Interpretation of Statutes — 

Taxing provision — Construction which 
would greatly diminish the efficacy of the 
provision should not be accepted unless its 
language is clear and compels such con- 
struction Mvs 167 B (C N 32) 

_ — Preamble — Interpretation of Statutes 

— See Bihar and West Bengal (Transfer of 
Territories) -Act (40 of 1956), S. 47 

Pat 165 (C N 44) 
_ — p ro — Inlerpi elation of Statutes — 
\Void not defined in Statute — Use of Die- 
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CIVIL P C (contd ) 

tionary on ascertaining the meaning per 
missible — Regard must however always be 
had to context — See Advocates Act (1961) 
S 24 (1) (c) (in) Rai 136 (C N 30) 

S 2 (2) (9) — Compromise purshis filed 

on 20 3 58 — Court ordering decree to be 
drawn up on 28 3 1958 — Decree actually 
drawn on Court lee being paid on 26 4 61 
bearing date 28 3 58 — Execution applica 
tion filed on 28-9 61 held time barred — 
See Limitation Act (1908) Art. 182 (1) and 
(7) Gui 152 (C N 29) 

— — S 9 — ■ Exclusion of Civil Courts juns 
diction — See Defence of India Act (1939) 
S 19 (1) (g) and (e) Bom 151 (C N 27) 

S 9 — Domestic Tribunal — Junsdic 

tion of Civil Court to interfere with deci 
sions of domestic tribunal — Conditions 
necessary — Domestic Tribunal not bound 
jy rules of evidence Cal 224 B (C N 39) 

Ss 9 and 11 — Bar of jurisdiction ol 

^iviI Court — Tenancy Laws — Madras 
c-states Land (Reduction of Rent) Act (30 oi 
L947) S 3A (4)(b) — Question whether par 
ticular land is private land or ryoti land — 
Decision of Tribunal on appeal is final and 
Civil Courts jurisdiction Is expressly barred 
— Writ petition challenging order of Tri 
bunal — Dismissal on ground that proper 
remedy is by suit — Order cannot confer 
jurisdiction on Civil Court by invoking pnn 
ciple of res judicata 

Mad 172 C(CN 38) 
— — S 9 — Exclusion ol jurisdiction ol Civil 
Court — When can be inferred 

Mad 191 D (C N 43) 

S 9 — Foot ball matches — Decisions 

of referee are final — Not justiciable in 
Courts Manipur 41 D (C N 15) 


S 11 — Writ petition — Constructive 

res judicata — Earlier writ petition const 
dered on merits — Subsequent wnt petition 
on grounds different from those put for 
ward m earher petition — Subject matter 
in two petitions same — Held subsequent 
wnt petition bj same person is hit by doc 
trine of constructive res judicata 

Andh Pra 158 B (C N 51) 

S 11 — Bar of jurisdiction of Civjl 

Court — See Civil P C (1908) S 9 

Mad 172 C (C N 38) 

S 20 — Cause of action — Every fact 

necessary to be proved is cause of action 

Cal 224 A (C N 39) 

S 33 — Compromise purshis filed on 

20 3 19o8 — Court ordering on 28 3 58 to 
draw up a decree in terms of compromise 
• — Decree came into existence immediately 
when judgment was pronounced — See 
Limitation Act (1908) Art 182 (1) and (7) 
Gui 152 (C N 29) 

Ss 3" 38 and 39 and 47 — Decree pass 

ed by Court A — Territorial jurisdiction 
transferred from Court A to Court B — 
Execution application In Court B is main 
tamable Guj 141 (C N 24) 


CIVIL P C (contd) 

S 38 — Execution of decree — Tern 

tonal junsdiction — See Civil P C (1908) 
S 37 Guj 141 (C N 24) 

-S 39 ■ — Execution of decree — Juris 

diction — See Civil P C (1908) S 37 

Gui 141 (C N 24) 

S 47 — Execution of decree — Junsdic 

tion — See Civil P a (1908) S 37 

Guj 141 (C N 24) 

S 47 — Maintenance decree creating 

charge on property — Auction purchaser 
purchasing such property for consideration 
and without notice of charge — Decree not 
satisfied — Property Put to sale — Auction 
purchaser objecting under S 47 C P C. 

— Objection cannot be upheld — See Trans 
fer of Property Act (1882) S 100 

Onssa 114 B (C N 41) 

S 47 — Applicability to land acquisi 

tion case — See Bihar and West Bengal 
(Transfer of Territories) Act (40 of 1956) 
S 47 Pat 165 (C N 44) 

S 52 — Principle of substantial repre 

sentation — Requisite for application of 

Her 149 (C N 34) 

S 100 — Erroneous finding as to suf 

ficiency of cause for delay in filing appeal 
after accepting facts alleged — Error of 
law — See Limitation Act (1963) S 5 

All 210 (C U 43) 

S 100 — Finding of fact — Amount 

awarded as damages for use and occupation 
is a finding of fact — Its correctness can 
not be canvassed in second appeal 

Mad 172 B (C N 38) 

S 107 — Appeal to Supreme Court — 

Finding of fact and appreciation of evidence 

— Practice — See Representation of the 
People Act (1951) S 116A 

SC 395 B (C N 78) 

S 112 — Appeal to Supreme Court — 

Finding of fact and appreciation of evidence 

— Practice — See Representation of the 
People Act (1951) S 11 6 A 

SC 395 B(CN 78) 
S 115 — Sufficient cause — Erro- 
neous finding as to sufficiency of cause 
after accepting facts alleged — • Error of 
law — Interference m second appeal or 
revision with discretion of lower Court — 
See Limitation Act (1963) S 5 

AU 210 (C N 43) 
S 115 and O 8 Rr 10 9 1 — Mate- 
rial irregularity in S 115 — It relates to 
material defect of — Powers of Revision 
Court Goa 53 (C N 15) 

S 115 and O 13 R 9 — Material irre 

gulanty in exercise of jurisdiction — Return 
of document by Court without following 
procedure under O 13 R 9 and without 
allowing it to be proved — There is mate- 
rial irregularity in exercise of jurisdiction 
Guj 149 (C N 271 

S 115 and O 14 R 5 — Expression 

Case decided — Meaning — Expression 
does not mean conclusion of entire proceed 
ing — It covers part of the proceedings in 
which «ome claim or right is decided — 
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CIVIL P. C. (contd.) 

Drder under 0. 14, R. 5 — Revision main- 
tainable J & K 50 (C N 12) 

S. 115 — Lower Court deciding a ques- 
tion within its jurisdiction — It is binding 
an High Court in revision 

Mad 191 B (C N 43) 
S. 115 — Specific Relief Act (1877), S. 9 

— Judgment and decree under S. 9 — Revi- 

sion is maintainable. (1959) 72 Mad LW 361 
& AIR 1926 Mad 18 & AIR 1934 All 541, 
Not foil. Mad 191 G (C N 43) 

S. 115 — Rent suit — Third party 

fiaiming to be owner of property in ques- 
tion — Party claiming to be impleaded — 
Addition of such party wrong and material 
irregularity — See Civil P. C. (1908), O. 1, 
R. 10 (2) Orissa 116 (C N 42) 

S. 115 (c) and O. 6, R. 17 — Applica- 
tion for amendment of written statement — 
Rejection of application for delay in filing 

— Court sets aiTCi wT u u mstonsi 

rregularity — Case comes within S. 115 
[c) Guj 159 (C N 30) 

Ss. 121, 122, 127 and 6. 37, R. 1 (d) 

'Punj) — O. 37, R. 1 (d) validly amended 
ay Punjab High Court continues to apply 
;q Courts of District Judges and Subordi- 
late Judges in Union Territory of Delhi 
wen after appointed day i.e. 30-10-1966 — 
5s. 121 and 127 do not alter this position 
;o long as power to amend under S. 122 
s not exercised by Delhi High Court — 
[Constitution of India, Art. 245) 

Delhi 142 A (C N 24) 

S. 122 — Rule-making powers — Exer- 

:ise of — See Civil P. C. (1908), S. 121 

Delhi 142 A (C N 24) 

S. 127 — See Civil P. C. (1908), S. 121 

Delhi 142 A (C N 24) 


O. 1, R. 1 — Impleading as party — 

Suestion generally of judicial discretion — 
Bee Civil P. C. (1908), O. 1, R. 10 (2) 

Raj 131 A (C N 29) 

O. 1, R. 9 — Suit for compensation for 

negligence of driver — Not invalid for non- 
joinder of authority selecting him for ap- 
pointment — See Tort — Negligence 

Mys 158 (C N 29) 

O. 1, R. 10 — Party — Suit brought 

in the 'name of society through its secre- 
tary who was named — Suit as laid is 
valid — See Societies Registration Act 
(1860), S. 6 All 248 G (C N 52) 

O. 1, R. 10 — See Societies Registra- 
tion Act (I860), S. 20 

All 248 E (C N 52) 


O. 1, R. 10 — Applicability — Non- 
impleading of necessary party to election 
petition — Effect — Delay — Condonation 
of — See Representation of the People Act 
(1951), S. 86 Andh Pra 151 C (C N 49) 
O. 1, R. 10 (2) — Addition of parties 

— Principles of — Suit for recovery of 
money between two subsidiary companies 

— Holding company cannot intervene or 
choose to join either of subsidiaries 

Cal 238 A (C N 43) 


CIVIL P. C. (contd.) 

-O. 1, R. 10 (2) and S. 115 — Rent suit 

— Third party claiming to be owner of 

property in question — Such party seeking 
to be impleaded — Title suit of such party 
in respect of same property pending — Ad- 
dition of such party wrong and material 
irregularity Orissa 116 (C N 42) 

O. 1, Rr. 10 (2), 1 and O. 2, R. 3 — 

Suit for ejectment — Application, at very 
late stage, by third party claiming title, to 
be impleaded as party — Question general- 
ly of judicial discretion — Categories of 
cases explained Raj 131 A (C N 29) 

— O. 1, R. 10 (2) — Landlord and tenant 

— Defendant inducted into possession of 

suit property by plaintiff — No question of 
third party setting up title to suit proper- 
ty can arise — See Evidence Act (1872), 
S- 116 Raj 131 B (C N 29) 

” O. 1, R. 10 (2) — Suit for ejectment — 

Application by third party to be impleaded, 
made at very late stage causing doubts 
about his bona fides — Multiplicity of 
enquiries can be avoided by a separate suit 

— High Court will not interfere in rejec- 
tion. of his application by lower Court 

Raj 131 C (C N 29) 
— — O. 2, R. 3 — Impleading third party 

— Question generally of judicial discre- 
tion — See Civil P. C. (1908), O. 1, R. 10(2) 

Raj 131 A (C N 29) 

— — O. 6, R. 17 — Application for amend- 
ment of written statement rejected for 
delay in filing — Court acts illegally and 
with material irregularity — Case comes 
within S. 115 (c) — See Civil P. C. (1908), 

S. 115 (c) Guj 159 (C N 30) 

— -O. 6, R. 17 — Scope — Amendment in- 
troducing new case altogether to the pre- 
judice of other side — Amendment cannot 
be allowed 

Manipur 33 A (C N 13) 

• — -O. 7, R. 10 — Return of plaint for 
presentation to competent Court of another 
State — Court-fee purchased in first State 
cap lawfully be received by Court in an- 
other State — See Court-fees and Suits 
Valuations — Court-fees Act (1870), S. 13 
Delhi 130 C (C N 20) 
— -O. 8, R. 1 — Defect of procedure — 
See Civil P C. (1908), S. 115 

Goa 53 (C N 15) 
— -O. 8, R. 9 — Defect of procedure — • 
See Civil P. C. (1908), S. 115 

Goa 53 (C N 15) 
— -O. 8, R. 10 — "Material irregularity” in 
S. 115 — Relates to material defect of pro- 
cedure — See Civil P. C. (1908), S. 115 

Goa 53 (C N 15) 

-O. 13, R. 9 — Return of document by 

Court without following procedure under 

R. 9 and without allowing it to be proved 

— There is material irregularity in exer- 
cise of jurisdiction — See Civil P. C. (1908), 

S. 115 Guj 149 (C N 27) 

O. 14. R. 5 — Expression 'case decid- 
ed’ — Does not mean conclusion of whole 
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CI\ 1L V C (contd ) > 

proceeding — It covers part of proceedings 
in which some claim or right is decided — 
See Civil P C (1008) S 115 

J & K 50 (C N 12) 
— — O 15 Rr 1 4 — No evidence need be 
fed by anv party on a point which is not 
m issue All 248 B (C N 52) 

— — O 15 R. 4 — No evidence need be led 
by anv party on point not in issue — See 
Civil P C. 0908) O 15 R 1 

All 248 B (C N 52) 
— — O 20 Rr 6 7 — Decree — Passing of 
decree follows as a matter of course as 
soon as a judgment is pronounced — See 
Limitation Act (1908) Art 182 (1) and (7) 

Guj 152 (C N 29) 

O 21 R 15 — Joint decree — Decree 

specifying amount due to each plaintifT 
separately but damages and cost given 
cumulativelv — Decree is joint decree — 
One decree holder can execute it for the 
benefit of others Pat 162 D (C N 43) 

O 21 R 19 — Specific Relief Act 

(1877) S 28 — Decree for specific perform 
ance — Defendant to execute sale deed on 
plaintiff’s depositing purchase money with 
in fixed time — Defendant also to pay 
costs — • Amount of co'ts larger than pur 
chase money — Plaintiff seeking *et off 
under R. 29 (b) of O 21 CPC instead 
of depositing money within fixed time — 
S 28 of Specific Relief Act (1877) not at 
tracted Andh Pra 146 (C N 46) 

O 21 R 52 O 40 R 1 — Court ap- 
pointing Receiver of rents and profits of 
Immoveable propertv — Order 21 R 52 
does not apply 

Andh Pra 167 B(CN 52) 

O 21 R 52 — Suit for setting aside 

attachment and sale in execution under 
R 63 — Attachment not resulting in any 
Injury to plaintiff — Sale being voidable 
attachment not set aside — Held on facts 
there was no breach of injunction order so 
as to vitiate attachment — See Civil P C 
(1908) O 21 R 63 

Andh Pra 167 C (C N 52) 

O 21 R 63 — Suit under — Scope of 

enauiry and relief 

Andh Pra 16" A (C N 52) 
O ’1 R 63 O 21R 52 O 39 R 1 

— Suit under O 21 R 63 for setting aside 
attachment and sale in execution — Attach 
ment not resulting m any injury to plain 
tiff — Safe being voidable attachment not 
set aside — Held on facts that there was 
no breach of injunction order so as to 
vitiate attachment 

Andh Pra 167 C (C N 52) 

• Q 21 R 93 — Dismissal of claim under 

— Unsuccessful party should file a suit 
within one year to establish his right claim 
ed — See Civil P C (1908) O 21 R 103 

Mad 166 (C N 37) 

* O 21 Rr 103 and 98 — Scope — Order 

of dismissal of claim under O 21 R 98 — 
Unsuccessful parly should file a suit \ ith 
in one year to establish his right claimed — 


CIVIL P C (contd) U l) 

O 21 R 103 does not require him to esta 
blish his right within one year — Only suit 
is reauired to be filed within on» year AIR 
1937 Mad 582 A (1949) 1 Mad LJ 286 he)d 
overruled by AIR 1949 Mad 586 (FB) AIR 
2960 Cal 580 Dissented from 

Mad 166 (C N 37) 

O 23 R. 3 — Compromise purshis filed 

on 20 3 58 — On 28 3-58 Court ordering 
drawing up of decree in terms of compro- 
mise — Decree came into existence on 28-3- 
58 as it was the date on which the jud® 
ment was pronounced — See Limitation 
Act (1908) Art 182 (1) and (7) 

Guj 152 (C N 29) 

Q 29 R 1 — Suit in the name of 

society through secretary who was named 
— Suit as laid is valid — See Societies 
Registration Act (1860) S 6 

All 248 G (C N 52) 

-O 30 R 1 — Suit by partnership firm 

for libel or defamation of firm not mam 
tamable — Such suit can however be 
brought bv a partner — Form of suit inch 
cated — See Tort — Libel or Slander 

Pum 150 A (C N 26) 


O 33 R 9 — Petition to dispauper 

Plaintiff — When allowed 

Andh Pra 145 (C N 45) 

O 37 R 1 (d) CPuni) — Rule as 

amended by Punjab High Court continues 
to apply to Courts of District Judges in 
Union Territory of Delhi even after appoint 
ed day i e 30 10-1966 — See Civil P C 
(1903) S 121 Delhi 142 A (C N 24) 

■ -O 37 Rr 2 and 4 — Negotiable mstru 

ments — Summary procedure — Setting 
aside of decree passed under R 2 — Mam 
ta inability of application 

Cal 213 A (C N 37) 

O 37 R 4 — Maintainability of appli 

cation under — Nature of jurisdiction 
under O 37 indicated — See Civil P C 
(1908) O 37 R 2 Cal 218 A (C N 37) 

O 37 R 4 — Negotiable instruments 

— Summary procedure — Application to set 
aside decree passed under R 2 of O 37 — 
Held on facts that there were no special cir 
cumstances for the Court to use its judicial 
discretion for setting aside the decree 

Cal 218 B (C N 37) 

O 39 R 1 — Held on facts that there 

was no breach of injunction order so as to 
vitiate attachment — See Civil P C. (1908) 
O 21 R 63 Andh Pra 157 C (C N 52) 
— -O 39 R 2 — Grant of stay of con 
tempt proceedings bv High Courts — Certi 
ficate of advocate intimating stay should 
ordinarily be accepted — • See Contempt of 
Courts Act (1926) SI . 

Pat 151 fC N 39) 

O 40 R 1 — Receiver of rents and 

profits appointed by Court — O 22 R- 5 
does not apply - — See Civil P C (1908) 
O 22 R 52 Andh Pra 267 B (C N 5°1 

O 40 R 1 — PI mnt returned for want 

of jurisdiction — Court appointing receiver 
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CIVIL P. C. (contd.) 

during pendency of suit — Term of receiver 
not expressly fixed — Court can issue 
direction to receiver even after refiling of 
suit in a proper Court — Probability of 
anomalous situations — Remedy open to 
parties Mys 173 (C N 34) 

O. 41. R. 5 — Stay of proceedings — 

Certificate by advocate intimating it should 
ordinarily be accepted — See Contempt of 
Courts Act (1926), S. 1 

Pat 151 (C N 39) 

O. 41, R. 22 — Registrar cannot admit 

appeal — See High Court Rules and Orders 
— Allahabad High Court Rules, Chapter XI, 
R. 9 All 248 A (C N 52) 

CIVIL SERVICES (CLASSIFICATION, 

CONTROL AND APPEAL) RULES 1930 
See under Civil Services. 


CIVIL SERVICES 


—CENTRAL CIVIL SERVICES (CLASSI- 
FICATION, CONTROL AND APPEAL) 
RULES (1957) 

R. 13 (vi) — Applicability — See Civil 

Services — Central Civil Services (Classifi- 
cation, Control and Appeal) Rules (1957), 
R. 20 (2) (ii) Manipur 36 E (C N 14) 

Rr. 20 (2) (ii), 13 (vi) — Applicability 

— Transfer of servant from one department 
to another — Lien kept in parent depart- 
ment — Transferee department not compe- 
tent to dismiss him — Procedure indicated 
Manipur 36 E (C N 14) 


—CENTRAL CIVIL SERVICES (CLASSI- 
FICATION, CONTROL AND APPEAL) 
RULES (1965) 

R. 20 — Applicability — See Civil Ser- 
vices — Central Civil Services (Classifica- 
tion Control and Appeal) Rules (1957), R. 20 
(2) (ii) Manipur 36 E (C N 14) 

— CIVIL SERVICES (CLASSIFICATION, 
CONTROL AMD APPEAL) RULES 


R. 55 — Domestic enquiry not made in 

compliance with prescribed Regulations — 
Enquiry into charges can be made by 
Labour Court itself — See M. P. Industrial 
Relations Act (27 of 1960), S. 31 (3) 

f Madh Pra 65 A (C N 22) 


—CIVIL SERVICES (CLASSIFICATION, 
CONTROL AND APPEAL) RULES, 1930 
Prima facie. Rules do not apply to con- 
stables employed in Puniab Police (Obiter) 
Puni 131 G (C N 22) 


—GOVERNMENT AIDED PRIVATE 
SCHOOL TEACHERS (DISCIPLINE, 
PUNISHMENT AND APPEAL) RULES 
(1959) 

R. 1 — Petitioner, a teacher of private 

institution, managed by a Managing Com- 
mittee — Dismissal of in violation of in- 
structions in the Rules — Domestic Tribunal 
governed by its own rules is not amenable 
to writ iurisdiction of High Court t=ee 
Constitution of India. Art. 226 

Manipur 47 (C N 16) 


CIVIL SERVICES (contd.) 

—INDIAN ADMINISTRATIVE SERVICE 
(APPOINTMENT BY PROMOTION) 
REGULATIONS (1955) 

■ Reg. 5 — Determination of seniority of 

officer — At this stage Reg. 5 (5) has no 
application and it is only when that provi- 
sion comes into play that recording of rea- 
sons is envisaged Puni 161 A (C N 28) 

- — Reg. 5 (3) — Determination of seniority 
of officer — At this stage Reg. 5 (3) has no 
application — See Constitution of India, 
Art. 226 Puni 161 C (C N 28) 

Reg. 5 (5) — Supersession in process of 

selection — Officer iunior to member of 
State Civil Service brought on select list 
whilst his name after due consideration not 
considered to be fit to be so brought — 
Held, that was what Reg. 5 (5) meant by 
supersession. 15 Southern Reporter 2nd 
Series P. 1, Ref. — No State Civil Service 
Officer has any vested legal right to claim 
to be brought on select list (Point conced- 
ed) Puni 161 B (C N 28) 

— U. P. HIGHER JUDICIAL SERVICE 
RULES, 1953 

— — R. 5 — See Constitution of India, Art. 
309. Proviso All 230 C (C N 48) 

R. 7 — Rules are severable — Only 

rules relating to appointment are invalid 
due to non-curnpliance vntn Art. 233 (1) — 
Rest of the Rules are valid — • See Consti- 
tution of India, Art. 309 Proviso 

All 230 C (C N 48) 

R. 8 — Rules are severable — Only 

rules relating to appointment alone are in- 
valid due to non-compliance with Art. 233 
(1) — Rest of the rules are valid — See 
Constitution of India, Art. 309 Proviso 

All 230 C (C N 48) 


CITY OF BANGALORE MUNICIPAL COR- 
PORATION ACT (69 of 1949) 

See under Municipalities. 

COLLIERY CONTROL ORDER, (1945) 

Cl. 4 — Turnover from sale of goods — 

Liability to tax — Essential element — 
Agreement between State and assessee act- 
ing — See Sales Tax — Raiasthan Sales Tax 
Act (29 of 1954), S. 3 SC 343 A (C N 67) 
COMPANIES ACT (1 of 1956) 

Ss. 4 and 34 — Holding company and 

its subsidiaries — Status of — Each is sepa- 
rate legal entity subiect to provisions of 
Company Law Cal 238 B (C N 43) 

S. 243 — Expression 'other persons” in 

Form No. 48 — Cannot be limited to Com- 
pany, Registrar, or other person authorised 
by Central Govt, in a case falling under the 
section — See Companies Act (1956), S. 439 
Madh Pra 74 A (C N 23) 

Ss. 255, 425 (2) read with Ss. 484 to 

497 and S. 515 — Removal and replacement 
of Liquidators and Directors — Mode of 

Cal 238 D (C N 43) 
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COMPANIES ACT (contd ) CONSTITUTION OF INDIA (contd) 


— S 425 12} read with Ss 484 to 497 — 
Removal and replacement of Liquidators 
and Directors — Mode of — See Companies 
Act (1956) S 255 Cal 238 D (C N 43) 

Ss 439 and 243 — Companies (Court) 

Rules (1959) R 99 and Form No 48 — Ex- 
pression Other persons in Form 48 — 
Whether restricted to those enumerated in 
S 439 Madh Pra 74 A (C N 25) 

S 439 — Companies (Court) Rules 

(1959) R 99 Form No 48 — Words other 
persons in Form 48 — Construction — 
Rule of ejusdem genens — When applies 

Madh Pra 74 B (C N 25) 
— -S 515 — Removal and replacement of 
Liquidators and Directors — Mode of — See 
Companies Act (1956) S 255 

Cal 234 D (C N 43* 
COMPANIES (COURT) RULES (1939) 

R 99 — Expression other persons in 

Form No 48 — Connotation of — See Com 
pames Act (1956) S 439 

Madh Pra 74 A (C N 25) 

R 99 — Words other persons in Farm 

No 48 — Construction of — See Companies 
Act (1956) S 439 Madh Pra 74 B (C N 25) 
— —Form No 48 — Expression other per 
sons — Meaning of — See Companies Act 
(1956) S 439 Madh Pra 74 A (C N 2a) 
Form No. 48 — Other persons — Con- 
struction of — See Companies Act (19o6) 
S 439 Madh Pra 74 B (C N 2o) 

CONSTITUTION OF AMERICA 
— — 1st Amendment — Freedom of speech 

— Case on American Constitution — Every 
kind of conduct is not speech — See Consti 
tution of India Art 19 

USSC 7 A (C N 2) 
CONSTITUTION OF INDIA 
Preamble — Constitutionality of statute 

— Illicit motive of legislature enquiry into 

— Intention of legislature — Speeches in 
Congress — Relevancy — Bill of attainder 

— Legislative purpose may be enquired 

into — Civil P C (1903) Preamble — Inter 
preTatlon of SVaArfes — iMbftve of fegisib 
ture USSC 7 E (C N 2) 

Art 13 — Constitutional validity — 

Violates equality clause of the Constitution 
and is ultra vires — Power to tax lands 
and buildings — Cannot be used arbitrarily 
and in a manner inconsistent with funda- 
mental rights — See Kerala Buildings Tax 
Act (19 of 1961) S 4 Sch 

SC 378 (C N 74) 
— Art 14 — Constitutional validity — 
Violates equality clause of the Constitution 
and is ultra vires — Power to tax lands 
and buildings — Cannot be used arbitra 
nly and in a manner inconsistent with fun 
damental rights — See Kerala Building* 
Tax Act (19 of 1961) S 4 Sch 

SC 378 (C N 74) 
—Art 14 — Constitution of America 14th 
Amendment — Racial discrimination in 
schools — Supreme Court ruling against 


discrimination — ■ Implementation by schools 

— Transition to racially non-discnmmatory 
system — Duty of Courts 

USSC 1A (C N 1) 

Art 14 — Constitution of America 14th 

Amendment — Racial discrimination W 
school — Duty of Court to consider ade- 
quacy of adoption of system to achieve non 
discrimination USSC 1 B (C N 1) 

Art 14 — Constitution of America 

14th Amendment — Racial discrimination 
in schools — Direction in Supreme Court 
rulings — Effect — Duty of school board 
operating discriminatory systems — Duty 
of Court to give effect to decree of Supreme 
Court USSC 1C(CN1) 

Art 14 — Constitution of America 

14th Amendment — Racially discriminatory 
system in schools — Supreme Court declar 
mg them unconstitutional — Delay of ten 
vears in adoption of non discriminatory sys- 
tem — Effect USSC 1 D (C N 1) 

Art 14 — Case on American Constitu- 
tion — Provision for alternative statutory 
avenues of prosecution — Validity — Admi 
mstrative regulations prescribing a particu- 
lar avenue may be changed or revoked 
from time to time by administrative discre- 
tion USSC 7 C (C N 2) 

Art 14 — Bill of attainder — Constitu- 
tionality of statute — Illicit motive of legis 
lature inquiry into — Intention of legisla- 
ture — Speeches in Congress — Relevancy 

— Bill of attainder — Legislative purpose 

may be enquired into — Civil P C (1908) 
Preamble — Interpretation of Statutes — 
Motive of legislature — See Constitution of 
India Preamble USSC 7 E (C N 2) 

Art 14 — Fixation of selling at much 

higher rate than controlled rate under pro- 
viso to Cl 27 (2) of Iron and Steel Control 
Order 1956 — Vires of period not challenged 

— Order not violative of the Article — See 

Iron and Steel Control Order (1956) CL 27 
(2) Proviso Bom 163 H (C N 28) 

Art 14 — Provisions of S 52 Forest 

Act and Ss 90 and 91 of J K Land Reve- 
nue Act do not violate Art 14 and are 
valid — See Forest Act (1927) S 52 

J & K 52 C (C N 13) 

Arts 14 226 — Kerala Motor Vehicles 

(Taxation of Passengers and Goods) Ad 
(25 of 1963) Ss 3 18 — Constitutional vali- 
dity of Act — Provisions alleged to be dis- 
criminatory on ground that tax pavahle by 
passenger or owner of goads must depend 
not on the distance that he travelled or 
the distance for which the goods were car- 
ried out but on total distance that vehicle 
travelled a day — Discrimination affecting 
passengers or owners of goods but not wit 
petitioners who are operators — - Petitioners, 
held not entitled to raise such a point — 
Provisions held to be not discriminatory 

Her 130 B (C N 33 

Art 14 — Provision is not violative of 

Article 14 of Constitution — Classification 
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CONSTITUTION OF INDIA (con Id.) 
of persons who filed returns before com- 
mencement of Act as one class and persons 
who filed return after commencement of 
Act as another, is justifiable — See Income- 
tax Act (1961), S. 297 (2) (b) 

Mad 145 D (C N 35) 

Art. 14 — Enrolment as Advocate — 

Bar Council has ample power to prescribe 
the class or category of persons entitled to 
be enrolled — Categorisation made in the 
Resolution does not violate Art. 14 — See 
Advocates Act (1961), S. 24 (1) (c) (iii) 

Raj 136 (C N 30) 
Art. 14 — S. 104 of Rajasthan Municipa- 
lities Act 1959 is not void as violating Art. 
14 — See Municipalities — Rajasthan Muni- 
cipalities Act (1959), S. 104 

Raj 146 A (C N 32) 

Art. 14 — Imposition of taxes — Local 

differences in taxes can be allowed, but they 
cannot be allowed to be outrageous — See 
Municipalities — Rajasthan Municipalities 
Act (1959), S. 104 Raj 146 B (C N 32) 

Art. 14 — Validity of executive order 

of Government acting under provisions of 
taxing statute challenged on the ground of 
discrimination — Initial burden is on peti- 
tioner to show how discrimination is brought 
about — But where persons similarly situ- 
ated are subjected to differential treatment, 
it would be open to State to establish that 
differentiation is based on a rational object 
sought to be achieved by legislature 

Raj 146 C (C N 32) 
Art. 19 — Case on American Constitu- 
tion — Every kind of conduct is not speech 
— 'Speech’ and 'non-speech 1 in same course 
of conduct — Statute regulating non-speech 
element, when can justify incidental limi- 
tations on freedom of speech — Statute 
making it criminal offence to knowingly 
destroy certificate issued by Selective Ser- 
vice System — Defendant publicly burning 
his draft card to influence others to adopt 
his anti-war beliefs — Act does not abridge 
freedom of speech — Conviction of defen- 
dant is not illegal — [Constitution of Ame- 
rica — 1st Amendment — Freedom of 
speech] USSC 7 A (C N 2) 

Arts. 19, 33, 245, Sch. VII, List I, Item 

2 — Case on American Constitution — 
Power of Congress to make all laws in res- 
pect of army — Power to classify _ and 
conscript man-power for military service — - 
Right to issue Certificate of Registration and 
eligibility classification are administrative 
aids USSC 7 B (C N 2) 

Art 19 — Tax Laws are not beyond 

clutches of Art. 19 — Mere imposition of 
tax by itself does not infringe Art. 19 
There must have been crippling of trade or 
business — Kerala Motor Vehicles (Taxa- 
tion of Passengers and Goods) Act ° 

1963). Pre. — Act has not imposed any res- 
triction on operators — They have been u i- 
lised merely for facilitating collection oi 
tax imposed on passengers and owners o 


CONSTITUTION OF INDIA (contd.) 
goods — Operators cannot rely on Art. 19 
to challenge validity of the Act 

Ker 130 C (C N 32) 

Art. 19 — Enrolment as Advocate — 

Bar Council has ample power to prescribe 
the class or category of persons entitled to 
be enrolled — Categorisation made in the 
Resolution neither arbitrary nor unreason- 
able — Resolution not violative of Art. 19 

— See Advocates Act (1961), S. 24 (1) (c) 

(iii) Raj 136 (C N 30) 

Art. 19 (1) (f) (as amended in 1955) — 

S. 12 of the Displaced Persons (Compensa- 
tion & Rehabilitation) Act 1954 is not hit 
by Art. 19 (1) (f) — See Displaced Persons 
(Compensation and Rehabilitation) Act 
(1954), S. 12 Andh Pra 158 E (C N 51) 

Art. 19 (1) (g) — Price of iron scrap 

fixed at higher rate than controlled rate — 
Purchaser compelled selling it at loss — 
Order does not contravene Art. 19 (1) (g) — 
See Iron and Steel Control Order (1956), 
Cl. 27 (2) proviso Bom 163 I (C N 28) 

Arts. 19 (1) (g), 19 (6) — Article 17 of 

Portaria No. 7012 requiring inspection and 
certificate of Health authorities about fitness 
of property or part of building for occupa- 
tion, does not contravene Article 19 (1) (g) 

— It is in the interest of general public and 

constitutes no unreasonable restriction on 
citizen in exercise of their right under Arti- 
cle 19 (1) (g) Goa 61 A (C N 18) 

Art. 22 — Bill of attainder — Constitu- 
tionality of statute — Illicit motive of legis- 
lature inquiry into — Intention of legisla- 
ture — Speeches in Congress - — Relevancy 

— Bill of attainder — Legislative purpose 

may be enquired into — Civil P. C. (1908), 
Preamble — Interpretation of Statutes — 
Motive of legislature — See Constitution of 
India, Preamble USSC 7 E (C N 2) 

Art. 31 — Displaced Persons (Compen- 
sation & Rehabilitation) Act (1954), whether 
violates Art. 31 (2) — See Displaced Per- 
sons (Compensation and Rehabilitation) Act 
(1954), S. 12 Andh Pra 158 D (C N 51) 

Art. 31 (2) (as amended in 1955) — 

S. 12 of Displaced Persons (Compensation & 
Rehabilitation) Act, 1954, by Art. 19 (1) (f) 

— See Displaced Persons (Compensation and 
Rehabilitation) Act (1954), S. 12 

Andh Pra 158 E (C N 51) 
Art. 33 — Case on American Constitu- 
tion — Power of Congress to make all laws in 
respect of army — Power to classify and 
conscript man-power — Right to issue Cer- 
tificate of Registration and eligibility classi- 
fication are administrative aids — See Con- 
stitution of India, Art. 19 USSC 7 B (C N 2) 

Art. 133 (1) (c) — Grant of certificate 

of fitness — Test — Topic of public im- 
portance Cal 253 A (C N 46) 

Art. 133 (1) — Substantial question of 

Law — What is Cal 253 B (C N 46) 

Art. 133 (1) (c) — "Judgment, decree or 

final order” — These must be final — Test 
of finality — Order of stay of suit for 
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CONSTITUTION 01 INDIA (con Id ) 
arbitration held was final AIR 1963 Cal 
281 Impliedly overruled by AIR 1966 SC 
1445 Cal 2o3 C (C N 4G) 


Art 134 (1) (c) — Mere non examun 

turn or defective examination of accused is 
not a ground for interference unless preju 
dice is established — See Criminal P C 
(1898) S 537 SC 381 B(CN 75) 

Art 136 — Appeal to Supreme Court — 

Finding of fact and appreciation of evidence 
— Practice — See Representation of the 
People Act (19al) S 116 A 

SC 395 B (C N 78) 
—■—Art 141 — Scope — Article remains 
unaffected by amendments to Constitution 
All 230 E (C N 48) 
- — 'Art 141 — Obiter of Supreme Court »» 
binding on High Courts — Effect must be 
given to — Civil P C (1908) Preamble — 
Judicial precedents 


Cal 249 B (C N 45) 
- " A rt. 141 — Advice by Board of Advisers 
in Jammu and Kashmir accepted by the 
Ruler — Supreme Court of India can over 
rule it J&K 62 D (C N 15) (FB) 

Art 142 — Validity — See Constitution 

of India Art 233A AU 230 D(CN 48) 

Art 144 — Validity — See Constitution 

of India Art 233A All 230 D (C N 48) 


Art 166 — Rules of Business (Govern 

ment of Rajasthan) Rr 5 and 21 — Rajas 
than Minor Mineral Concession Rules 
(1959) R 46 — Appeal under heard by 
Secretary but disposed of by Minister in 
charge — Invalid — Deputy Minister who 
is not allotted any business of Department, 
not competent to clothe Secretary with 
authority to dispose of case — (Constitution 
of India Art 226 — Natural Justice) 

Raj 129 (C N 28) 

Art 226 — Sales Tax — Sales Tax 

Laws Validation Act (1956) S 2 — Rajas 
than Sales Tax Act (29 of 19o4) S3 — 
Inter State Sales — Order of Assessment o( 
Sales Tax for entire assessment year 19o5 
56 — S 2 of Act of 19a6 validating levy of 
Safes m on miter £Yaite suites mV Septem- 
ber 6 19o5 — Wnt of Mandamus can be 
issued directing State not to realise Sales 
Tax except with regard to transactions o! 
sale between the period April I9o5 and 
September 6 1955 both days inclusive — ■ 
See Sales Tax — Sales Tax Laws Valida 
tion Act (19a6) S 2 SC 343 B (C N 67) 


■ -Art 226 ■ — Interference in discretionary 

matter — Absence of pleading — Writ peti 
tion challenging that notice under S 226 (3) 
I T Act was issued not m proper exerase 
of discretion — Wnt petition merely stat 
mg that order under S 220 (6) in treating 
the assessee in default was passed in exer 
cise of discretion in arbitrary manner - — In 
absence of specific particulars in wnt peti 
tion to support allegation it is not open to 
High Court to go into that question AIR 
19CS Mys 2s8 Reversed 

SC 408 C (C N 81) 


CONSTITUTION Ol INDIA (con(d) 

Art 226 — Case from America — Wnt 

petition — New plea on constitutional ques 
tion can be raised USSC 7 F (C N 2) 

— —Art 226 — Natural justice — Presump- 
tion arising out of voluntarily obtaimng 
foreign passport — Person artected must be 
given reasonable opportunity to rebut pre 
sumption — See Citizenship Act (195o> 
S 9 (2) All 223 L (C N 47) 

Art 2’6 — Cancellation of licence 

under Arms Act — Licensing Authority 
need not give hearing before cancellation — 
See Arms Act (19a9) S 17 (3) 

Assam 50 A (C N 12) (FB) 

Art 226 — Revocation or amendment 

of licence under Electricity Act — Is ad 
mimstrative and not judicial — See Electn 
cit v Act (1910) S 4 Assam 55 A (C N 13) 

Art 226 — Natural justice — Order of 

cancellation of licence under Electricity Act 
S 4 (1) passed without giving persona) 
hearing on time to produce documents m 
support of objections — No violation of 
principles of natural justice — See El ctn 
city Act (1910) S 4 (1) & (3) 

Assam 55 B (C N 13) 
Art 226 — Power of High Court under 

— Art 17 of Portana No 7012 — Certifi 
cate concerning godown m dispute — Health 
authorities have power to insert condition 
that cement should not be stored therein 

— Petitioner acquiescing in the terms of 
orders forming part of Certificate — Orders 
not quashed under Art 226 

Goa 61 B (C N 18) 

Art 226 — Writ — Who can apply — 

Provisions of Kerala Motor Vehicle^ (Taxa 
tion on Passengers and Goods) Act chaUeng 
ed as discriminatory affecting passengers 
and owners of goods — Petitioners who 
were operators held not entitled to raise 
such a point — See Constitution of India, 
Art 14 Ker 130 B (C N 32) 

Art 226 — Kerala Paddy (Restriction 

on Milling) Order 1967 — Writ petition, by 
rice miffs owners carrying on hulling of 
paddy challenging validity of Order 1967 — 
Maintainability — Person aggrieved — 
Meaning of Ker 154 A (C N 36) (FB) 

Art 226 — Wnt petition challenging 

validity of Kerala Paddy (Restriction on 
Milling) Order 1967 — Pleadings — Court 
is not restricted to pleadings of State — 
Fact that a particular object is stated W 
counter affidavit will compel the High Court 
to examine validity of impugned Order on)} 
m that background 

Ker 154 C (C N 36) (FB) 

Art 226 — New point — Point 

raised before relevant authority — Cannot 
be allowed to be raised 

Madh Bha 65 B (C N '”) 

Art 226 — Land Acquisition Act (1894) 

S 18 (3) (as inserted by S 3 of C. P 
Berar Act 7 of 1949) — Refusal by Collec- 
tor to make reference — Applicants future 
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CONSTITUTION OF INDIA (could.) ' l,) 
to avail of remedy under S. 18 (3) — Writ 
not barred Madh-Pra 78 C (C N 26) 

Art. 226 — Natural iustice — Depart- 
mental inquiry — Rules to be observed by 
tribunal — See Constitution of India, Art, 
311 ‘ Manipur 36 A (C N 14) 

Arts. 226 and 311 — Departmental en- 
quiry — Jurisdiction of High Court — Ap- 
preciation of evidence 

Manipur 36 C (C N 14) 

Arts. 226, 311 — Domestic Tribunal — 

Appointment of enquiring officer — Officer 
orally hearing parties and giving findings 
without recording any evidence — Govern- 
ment setting aside his report and appointing 
another officer unconnected with the office 
of the delinquent servant — Findings ac- 
cepted — Order of Government held was 
within its powers and no mala fides could 
be attributed Manipur 36 D (C N 14) 

; r Art. 226 — Domestic Tribunal — Mean- 

ing of — , Statutory and non-statutory tri- 
bunals — Distinction between — Writ of 
certiorari does not lie against non-statutory 
tribunal — (Words and Phrases — Domes- 
tic Tribunal) Manipur 41 A (C N 15) 

Art. 226 — Statutory domestic tribunals 

— Certiorari will lie to quasi-judicial tri- 
lunals and not -to administrative ones — 
tequisites of quasi-judicial bodies 

Manipur 41 B (C N 15) 

Art. 226 — Societies Registration Act 

I860), S. 3 — All Manipur Sports Associa- 
ion registered under the Act — Associa- 
ion is purely domestic tribunal — Certio- 
ari does not lie against it 

Manipur 41 C (C N 15) 

Art.' 226 — Writ against educational 

luthorities — Domestic tribunal — - Peti- 
ioner, teacher of a private institution, 
nanaged by a Managing Committee — Dis- 
missal of petitioner in violation of instruc- 
ions contained in Government Aided Pri- 
vate School Teachers (Discipline, Punish- 
nent and Appeal) Rules (1959) — Instruc- 
ions not in the nature of a statutory 
■ule — Institution being private one 
vas a domestic tribunal — Domes- 
ic tribunal governed by its own rules is 
lot amenable to writ jurisdiction of High 
Jourt — Institution taken over by Govern- 
nent — No resolution or contract under 
,vhich petitioner's liabilities were also taken 
iver — Writ against Government and its 
ifficials held also not maintainable 

Manipur 47 (C N 16) 

— -Art. 226 — Mysore Village Panchayats 
md Local Boards Act (10 of 1959), S. 3 (2) 

— Action taken under S. 3 (2) is not a 
luasi-judicial but an administrative act — 
It is however amenable to judicial review 
under Art. 226 Mys 149 B (C N 28) (FB) 

Art. 226 — Bias — Contempt proceed- 

ng — Alleged contempt by scandalising 
Jhief Justice and another Judges of High 
Jourt' — Bench hearing proceeding consist- 
ing of Chief Justice himself — Contempt of 


UR 1969 MAY 15 

CONSTITUTION OF INDIA (could;) . ; 

Courts Act (1952), Sec. 5 

Orissa 117 A (C N 43) 

Art. 226 — Natural justice — Student 

caught red-handed with hand written' chits 
— Chits containing matter relevant to sub- 
ject in which student was appearing on that 
date — Explanation of student immediately 
taken by Superintendent — Standing Com- 
mittee examining entire material consisting 
of chits, explanation of student, report of 
Superintendent and evidence led by student 
during personal hearing granted by it — 
Held, it could not be said that by not per- 
mitting student to cross-examine Superin- 
tendent and Dy. Superintendent principles 
of natural justice had been infringed or any 
prejudice was caused to him 

Punj 144 (C N 24) 
Art. 226 — Indian Administrative Ser- 
vice (Appointment by Promotion) Regula- 
tions (1955), Reg. 5 (3) — Determination .of 
seniority in State Civil Service List — De- 
termination is entrusted under Reg. 5 (3) to 
judgment and discretion of statutory com- 
mittee — Discretion exercised by Committee 
without any mala fides — Going behind 
exercise of such discretion, examination of 
facts and adjudication thereon are preclud- 
ed in writ petition Punj 161 C (C N 28) 

-Art. 226 — Natural justice — See Cori- 

stitution of India, Art. 166 

Raj 129 (C N 28) 

Art. 227 — Land Acquisition Act (1894), 

S. 18 — Collector acting under S. 18 of 
L. A. Act satisfies test of Tribunal for pur- 
poses of Art. 227 of Constitution 

Cal 221 A (C N 38) 
— — Art. 233 — Eligibilty of appointment as 
District Judge — Person not in judicial ser- 
vice is also eligible provided he has been a 
lawyer of seven years’ standing and has 
been recommended by High Court — 
Words "has been” in the expression "if he 
has been for not less than seven years an 
advocate” — Meaning — Person need not 
be continuing as an advocate at the time 
of his appointment All 230 A (C N 48) 
Art. 233 — Article deals with one con- 
dition of service, namely, appointment — 
See Constitution of India, Art. 309, proviso 

All 230 C (C N 48) 

Art. 233A — Art. 233 deals with only 

one condition of service, namely, appoint- 
ment — See Constitution of India, Art. 309 
Proviso All 230 C (C N 48) 

— —Art. 233-A (as inserted by 20th Amend- 
ment), Arts. 142 and 144 — Validity — 
Amendment is invalid in so far as it vali- 
dates appointment of parties to Chandra 
Mohan’s case, AIR 1966 SC 1987 

All 230 D (C N 48) 
Art. 245 — Case on American Consti- 
tution — Power of Congress to make all laws 
in respect of army — Power to classify and 
conscript man power — Right to issue Cer- 
tificate of Registration and eligibility classi- 
fication are administrative aids • — See Con- 
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CONSTITUTION OT INDIA (con(d) 
stitution of India Art 19 

USSC 7 B (C N 2) 

Art 245 — Delegated legislation — When 

power is given to a Subordinate Authority 
to legislate conditionally and the conditions 
have been fulfilled the legislation become 
absolute — See Cm! P C (1908) S 121 

Delhi 142 A (C N 24) 

. Art 245— Absence of guidance amounts 

to excessive delegation — See Municipali- 
ties — Delhi Municipal Corporation Act 
(10a7) S 113 (2) (d) Delhi 159 D (C N 28) 

Arts 245 and 246 Sch 7 List I Item 

52 and List 3 Item 33 — Kerala Paddy 
(Restriction on Milling) Order 1967 Pre — 
Rice Milling Industry (Regulation) Act (21 
of 1958) — Order issued by State Govern- 
ment as delegate of Central Government — 
Order whether a piece of colourable legis 
lation — Whether any conflict between 
Parliament and State Legislature — Essen 
tial Commodities Act (1955) S 5 

Ker 154 D (C N 36) (FB) 
—Art 245 — S 104 of Rajasthan Munici- 
palities Act 1959 not void for excessive dele- 
gation — See Municipalities — Rajasthan 
Municipalities Act (1959) S 104 

Raj 146 A (C N 32) 

Art. 246 Sch. 7 List 2 Item 56 — 

Kerala Motor Vehicles (Taxation of Passen 
gers and Goods) Act (25 of 1963) Pre S 3 
—Act imposes tax on passengers and goods 
and not on operators or on their income — 
It is within the competence of State Legis- 
lature Ker 130 A {C N 32) 

Art 246 — Order issued by State Govt 

as delegate of Central Govt — Impugned 
order did not exceed its authority — Impu- 
gned order is also not a piece of colourable 
legislation — See Constitution of India 
Art 245 Ker 154 D (C N 36) (FB) 

Art 254 — Madras Aliyasanthana Act 

(9 of 1949) S 36 — Hindu Succession Act 
(19a6) S 7(2) — Repugnancy between Cen- 
tral and State Act — When arises — Acts 
held covered different fields and hence not 
repugnant Mys 175 B (C N 3a) 

Art 258 — Delegation by President of 

functions of Central Government under the 
Article — See Minimum Wages Act (1948) 
S 3 Orissa 110 C (C N 39) 

Art 265 — Constitutional validity — 

Violates equality clause of the Constitution 
and is ultra vires — Power to tax lands and 
buildings — Cannot be used arbitrarily and 
in a manner inconsistent with fundamental 
rights — See Kerala Buildings Tax Act (19 
of 1961) S 4 Sch SC 378 (C N 74) 

Art. 265 — Kerala Motor Vehicles 

(Taxation of Passengers and Goods) Act 
(25 of 2963) Pre Ss 3 43 44 — Taxing 
statute must itself provide for payment and 
collector of tax from such person as are 
made liable by the impost — Provision for 
collection of tax held to be unsatisfactory 
Ker 130 D (C N 32) 

Art 265 — Levy of octroi duty without 

following the prescribed procedure is with- 


CONSTITUTION Or INDIA (confd ) 
out authority of law and violative of Arti 
cle 265 — See Municipalities — City of 
Bangalore Municipal Corporation Act (69 
of 1949) S 97 Mys 167 A (C N 32) 

Art 299 — • Contract under — Formal 

document not necessary — Contract contain- 
ed in correspondence made by and with duly 
authorised person on behalf of President of 
India is valid Bom 163 B (C N 28) 

Part 13 Articles 301 304(b) — Scope — 

Kerala Motor Vehicles (Taxation of Passen- 
gers and Goods) Act (25 of 1963) Pre S 3 

— Burden imposed by tax held to be reason 

able Ker 130 E (C N 32) 

Art 304 (b) — Scope — Mere regulatory 

measure will not attract Part B of the Con 
stitution — There can be no question of vio- 
lation of Art 301 and therefore no necessity, 
to satisfy Art 304(b) — See Constitution of 
India Part 13 Art 301 Ker 130 E (C N 32) 
- — Art 309 Proviso Arts 233 and 233-A 

— UP Higher Judicial Service Rules 1953 

— Effect of decision in AIR 1966 SC 1987 

— Conditions of service mean and include 
various aspects like appointment scale of 
pa\ confirmation seniority promotion 
payment of pension etc — Art 233 deals 
with only one condition of service namely, 
appointment — Rules are severable — Only 
the rules relating to appointment alone are 
invalid due to non-compliance with Article 
233 (1) — Rest of the rules are valid 

All 230 C (C N 48) 

Art 311 — Promotion — Decision not 

to promote does not amount ta imposing 
penalty — See Institutes of Technology Act 
(1961) S 26 All 213 A(CN 44) 

'Art 311 — Reasonable opportunity — 

What constitutes Delhi 145 A (CK 25) 

Art 311 — Departmental enquiry — 

Petitioner demanding inspection of certain 
documents — Relevant documents furnished 

— Prayer for irrelevant documents disallow- 
ed — Petitioner not shown to be prejudiced 

— Enquiry not vitiated 

Delhi 145 B (C N 2o) 

Art 311 — Show-cause notice issued by 

officer not authorised to do so — Subse- 
quent show-cause notice against punishment 
of dismissal issued by authorised officer — 
Full opportunity to petitioner to put for- 
ward his defence — Na illegality 

Delhi 145 C (C N 25) 
Arts 31 J and 226 — Departmental en- 
quiry — Natural justice — Rules to be ob- 
served by tribunal Manipur 36 A (CN 14) 

Art 311 — Departmental enquiry — 

Appreciation of evidence — Jurisdiction of 
High Court as to — See Constitution of 
India Art 226 Manipur 36 C (C N 14 )j 
Art 311 — Domestic tribunal — Ap- 
pointment of enquiry officer — See Consti- 
tution of India Art 226 

Manipur 36 D (C N 14) 

Art 311 — Transfer of servant from one 

department to another — Lien kept in 
parent department — Transferee depart 
ment not competent to dismiss him — See 
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CONSTITUTION OF INDIA (Contd.) 

Civil Services— Central Civil Services (Clas- 
sification, Control and Appeal) Rules (1957), 
R. 20(2) (ii) Manipur 36 E (C N 14) 

Art. 311 — Reversion on account of un- 
fitness to hold high officiating post — Order 
not being by way of punishment, reversion 
does not amount to 'reduction in rank’ with- 
in meaning of Art. 311 Funj 131 A (C N 22) 

Art. 311 (2) — Police Rules under Police 

Act (1861), Ss. 7 and 12, R. 16.24 (Punjab) 
— Delinquent official already having re- 
quisite copies of statements of witnesses to be 
examined in departmental enquiry and nei- 
ther disputing the fact nor asking for ano- 
ther set — Another set of those very copies 
is not required to be furnished 

Punj 131 F (C N 22) 

Sch. VII List 1, Item 2 — Case on 

American Constitution — Power of Congress 
to make all laws in respect of army — 
Power to classify and conscript man-power 
— Right to issue Certificate of Registration 
and eligibility classification are administra- 
tive aids — See Constitution of India, Arti- 
cle 19 USSC 7 B (C N 2) 

Sch. VII List I, Item 52 of List III, Item 

33 — In passing Kerala Paddy (Restriction 
on Milling) Order 1967, as a delegate of Cen- 
tral Govt. Kerala Govt, did not exceed its 
authority — It is an Act of the Central 
Govt, and hence no question of any conflict 
between Parliament and State Legislature 
can arise — See Constitution of India, Arti- 
cle 245 Ker 154 D (C N 36) (FB) 

— — Sch. 7, List II Entry 49 — Constitution- 
al validity — Violates equality clause of the 
Constitution and is ultra vires — Power to 
tax lands and buildings — Cannot be used 
arbitrarily and in a manner inconsistent with 
fundamental rights — See Kerala Buildings 
Tax Act (19 of 1961), S. 4 

SC 378 (C N 74) 


CONTEMPT OF COURTS ACT - (1952) 
(contd.) 

7 s - 1 — Writ petition against minis- 
try pending decision — Speech by Chief 
Justice on flag-hoisting day appreciating co- 
operation of Chief Minister in getting High 
Court Tower built — Petition before High 
Court protesting against speech and making 
derogatory remai'ks against High Court 
Judges — Petition held scandalised judges, 
and tended to interfere with due course of 
la\v — Actual interference need not be 
established Orissa 117 C (C N 43) 

~-S. 1 — Position of journalists in 

matter of contempt of court explained 

Orissa 117 F (C N 43) 
~ — Ss. 1, 5 — Rule for contempt, issue 
of — Contents Orissa 117 H (C N 43) 

— — S. 3 — Disobedience of orders of Court 
Knowledge of such order by contemner 
has to be proved beyond all reasonable 
doubt — Benefit of doubt should be given 
to contemner Delhi 137 A (C N 23) 

— — S. 3 — Disobedience of orders of Court 

— Action should be taken only when it is 
called for in the interest of justice — Allow- 
ance has to be made fop errors of judg- 
ment — Deliberate lapse and contumacious 
conduct ought to be punished 

Delhi 137 B (C N 23) 
— -S. 3 — Disobedience of order of Court 

— Action should be taken only when called 
for in the interests of justice — See Con- 
tempt of Courts Act (1952), S 1 

Delhi 137 C (C N 23) 

— -S. 3 — Practice — Derogatory re- 

marks against certain actions and remarks 
by Chief Justice in a speech on flag-hoist- 
ing ceremony in High Court — Contempt 
proceedings arising out of such remarks for 
scandalising Chief Justice — Chief Justice 
himself member of Bench hearing contempt 


Sch. 7, List 2, Item 56 — Ker. Act 25 

of 1963 is within the competence of State 
Legislature — See Constitution of India 
Art. 246 Ker 130 A (C N 32) 

—Sch. 7, List III, Item 33 — See Consti- 


tution of India, 


Art 245 

Ker 154 D (C N 36) (FB) 


CONTEMPT OF COURTS ACT (12 of 192G) 


S. 1 — Grant of stay of proceeding by 

High Court — Certificate by advocate inti- 
mating stay should ordinarily be accepted 

Pat 151 (C N 39) 


CONTEMPT OF COURTS ACT (32 of 1952) 
Ss. 1 and 3 — Party initiating proceed- 
ings for contempt for the purpose of secur- 
ing the execution of Court’s order for its 
benefit — Such a resort should be discourag- 
ed — Order by Court directing Municipality 
to demolish certain premises — Partial de- 
molition carried out • — Contempt proceed- 
ings against Municipality to compel it to 
demolish the whole structure so that the 
tenants of the complainant could be evicted 


Tendency deprecated 

Delhi 137 C (C N 23) 


proceedings — Matters being within know- 
ledge of the Chief Justice, the reasons why 
the Chief Justice took particular course of 
action during flag-hoisting ceremony, have 
to be stated in the judgment itself, in the 
contempt proceedings 

Orissa 117 B (C N 43) 

-Ss. 3 and 5 — Power of committal 

for contempt of court when to be exercised 

Orissa 117 D (C N 43) 

-Ss. 3, 4 — Representation petition 

containing passages constituting contempt of 
court by scandalising the High Court and 
the judges with a view to diverting due 
course of justice — Advocates signing the 
petition, asserting that it was their duty as 
Advocates to place their client’s cause 
fearlessly before the Court relying on 
Rule 15 of rules framed under Section 49 (c) 
Advocates Act, 1961 — Held that Rule 15 
envisages that Advocate shall fearlessly up- 
holcj the lawful interest of his client, befitt- 
ing his status as an officer of court — Rule 
15 is subject to the Preamble of the rules 
and Rules 3 and 4 which state that he shall 
not influence decision of court by illegal or 
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CONTEMPT Or COURTS ACT (1952) 
(confd ) 

improper means and that he shall use his 
best efforts to restrain and prevent his 
client from resorting to sharp or unfair pra- 
ctice and that he shall not be a mere mouth- 
piece of his client — Rules do not alter the 
position of an Advocate who is primarily an 
officer of the Court which cannot override 
his duty to client — The conduct of the 
Advocate signing for the petitioner amount- 
ed to contempt of Court — Advocates Act 
(1961) S 49 (c), Rules under Preamble Rules 
15 3 4 Onssa 117 E (C N 43) 

S 3 — Remarks against Chief Jus 

tice as administrative head as bringing ad 
ministration of justice into disrepute — When 
contempt * — Tests indicated 

Onssa 117 1 (C N 43) 
- S 4 — Representative petition contain- 
ing passages constituting contempt of court 
by scandalising the High Court and the 
judges with a view to diverting due course 
of lustice — Advocate signing the petition 
asserting that it was their duty as Advocates 
to place their client s cause fearlessly before 
the Court, relying on R. 15 of rules framed 
under S 49 (c) Advocates Act 1961 — Held 
that R 15 envisages that Advocate shall 
fearlessly uphold the lawful interest of his 
client, befitting his status as an officer of 
court — R. 15 is subject to the Preamble of 
the rules and Rr 3 and 4 which state that 
he shall not influence decision of court hy 
illegal or improper means and that he shall 
use his best efforts to restrain and prevent 
his client frotn resorting to sharp or unfair 
practice ahd that he shall not be a mere 
mouthpiece of his client — Rules do not 
alter the position of an Advocate who is pri- 
marily an officer of the Court which cannot 
override his duty to client — The conduct 
of the Advocate signing for the petitioner 
amounted to contempt of Court — See Con- 
tempt of Courts Act (1952) S 3 

Onssa 117 E (C N 43) 

S 4 — Petition containing matters 

amounting to contempt of Court signed by 
senior advocate who was former Advocate 
General — Action wrongly justified on 
grpund of duty towards client — Forgive- 
ness asked for — Advocate directed to pay 
fine of Rs. 100 — Petitioners plea that it 
was the result of misunderstanding and 
asking for forgiveness — Petitioner sen- 
tenced to fine of Rs 300 

Onssa 117 G (C N 43) 

b 4 — Apology and justification 

cannot go together Onssa 117 J (C N 43) 

S 5 — Bias — Contempt proceeding — 

Alleged contempt by scandalising Chief Jus 
tice and other Judges of High Court — 
Bench hearing proceeding consisting of Chief 
Justice himself — See Constitution of India 
Art. 226 Onssa 117 A (C N 43) 

S 5 — Power of committal for con- 
tempt of court when to be exercised — See 
Contempt of Courts Act (1952) S 3 

Onssa 117 D (C N 43) 


CONTRACT ACT (9 of 1872) t 
S 5 — Rule for contempt issue of — 

— Contents— See Contempt of Courts Act 

(1952) S 1 Onssa 117 H (C N 43) 

S 7 — Contract to purchase several 

tons of iron scrap belonging to Government 

— Is concluded on acceptance of purcha- 
sers tender — Condition for payment of 
pnce does not make the contract conditional 

— See Contract Act (1872) S 10 

Bom 163 A (C N 28) 

Ss 10 7 — Contract to purchase several 

tons of iron scrap belonging to Government 

— Contract is concluded on acceptance of 
purchasers tender — Condition for pay- 
ment of pnce for approximate quantity in 
advance does not make contract conditional 

— Absence of express conditions for pay- 
ment for excess or refund for less quantity 
on actual weighment — Doctrine of implied 
terms can be invoked Bom 163 A (CN 28) 
S 23 — Transfer of motor vehicle per- 
mit without permission of Transport Autho- 
rity — Transfer being forbidden by law is un- 
lawful under the section — See Motor Vehi- 
cles Act (1939) S 59 (1) Raj 155 (C N 33) 
S 5 d — Lease of land — Stipula- 
tions as to time giving an option for rene- 
wal are essence of the contract — Delay on 
part of lessee to apply for renewal due to 
oversight — Lessee not entitled to renewal 

SC 405 (C N 80) 

S 62 — Party to contract transferring 

its liability to third person — Consent of 
other party to contract is essential 

Ca! 23S (C N 43) 
S 65 — Restitution — Benefit of Sec- 
tion not available where transfer is illegal 
to the knowledge of parties — See Motor 
Vehicles Act (1939) S 59 (1) 

Raj 155 (CN 33) 
CO-OPERATIVE SOCIETIES 
—BIHAR AND ORISSA CO OPERATIVE 
SOCIETIES ACT (6 of 1935) 

S 40 — Prosecution of secretary of 

Co operative society for offence under Sec- 
tion 409 Penal Code — Prosecution initiated 
by Assistant Registrar of Co-operative Soae 
tie* — Prosecution legal— (Penal Code (1860) 

S 409) , Pat 173 B (C ( N 46} 

S 40 — Whether office bearer of co- 
operative society discharging duty as such, 
is a public servant (Quaere) — See Penal 
Code (1860) S 21 (10) Pat 173 C (C N 46) 


COURT FEES ACT (7 of 1870) 

See under Court fees and Suits Valua- 
tions ' , 

COURT FFES AND SUITS VALUATIONS 
—COURT FEES ACT (7 of 1870) 

Pre — Interpretation of the Act should 

be liberal Delhi 130 B (C N 20) 

- — -S 11 — Scope — Arbitration Act (1940) 

S 17 — Section 17 does not override pro* 
visions of S 1 1 of Court-fees Act • — Suit for 
dissolution of partnership and rendition of 
accounts — Dispute by agreement of parties 
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COURT FEES & SUITS VALUATIONS — 
COURT-FEES ACT (Conld.) 
referred to arbitration — Award made rule 
of Court by decree under S. 17 — , Held 
decree that followed was a decree in a suit, 
that put an end to suit, and, therefore, 
provisions of S. 11 of Court-fees Act, appli- 
ed Puni 159 (C N 27) 

S. 13 — Return of plaint for proper 

presentation to competent Court of another 
State — Court-fee purchased in former State 
can lawfully be received in Court in latter 
State Delhi 130 C (C N 20) 

Ss. 26, 27 (b) — Rules under, framed by 

Delhi Government and notified on 29-3- 
1954 are ultra vires its rule-making power 
— Insistence on exclusive use of stamp with 
name of Delhi State printed over it is ille- 
gal Delhi 130 A (C N 20) 

- — S. 27 (b) — Rules under framed by 
Delhi Govt, and notified on 29-3-1954 are 
ultra vires its rule-making power — See 
Court-fees and Suits Valuations — Court 
Fees Act (1870), S. 26 Delhi 130 A (CN20) 


CRIMINAL PROCEDURE CODE (5 of 1898) 

Ss. 5 (1) and (2) and 523 — Expression 

"otherwise dealt with” in S. 5 — includes 
provisions for disposal of property under 
Chapter 43 of the Code — Seizure of goods 
by Police for contravention of Kerala Rice 
(Regulation of Movement) Order (1966) — 
Offender produced before Magistrate and 
goods retained for production before Collec- 
tor — Magistrate cannot direct' production 
of goods before him under S. 523 in view of 
Clause 6 of Order (as amended on 22-2- 
1968) i Ker 151 A (C N 35) 

S. 145 — Possession of part of joint 

family property by one member — Not 
proper ground to initiate proceedings under 
S. 145 — (Hindu law — Joint family pro- 
perty) i Andh Pra 150 (C N 48) 

S. 145 — Magistrate’s jurisdiction — 

Foundation of — Nature of enquiry is quasi 
Civil — Right of parties 

Mys 160 (C N 30) 
S. 173 — Letter to Police alleging cer- 
tain cognizable offences — F. I. R. regis- 
tered on the basis of the letter and investi- 
gation started — Informant filing complaint 
before Magistrate against the same persons 
making the same allegations — Police Re- 
port filed under S. 173 stating that the al- 
legations were false — Charge-sheet sub- 
mitted by police against Informant under 
*) Ss. 408, 467, 474. 193, 385, 109, 211 and 182 
Penal Code — Prosecution for offences 
under Ss. 182, 211 and 193 could not con- 
tinue for non-compliance of S. 195(l)(b) 
Cri. P. C. — Quashing of entire prosecution 
case held illegal — There could be no ob- 
jection to the continuance of proceedings 
relating to the non- cognizable offences 
under the other sections — See Criminal 
P. C. (1898), S. 207A SC 355 B (C.N 70) 


CRIMINAL P. C. (Contd.) 

~ — S. 173 — Magistrate not agreeing with 
final report — Ordering fresh charge-sheet 
after re-investigation by the Magistrate — 
Prosecution on fresh charge-sheet is illegal 
— See Criminal P. C. (1898), S. 190(l)(c) 

•• o All 241 A (C N 49) 

S. 173(3) — Order of Commissioner of 

Police in Madras under S. 173 referring 
complaint as mistake of fact — Will not bar 
same complaint being filed before a Magis- 
trate having jurisdiction, nor its entertain- 
ment by such Magistrate amount to abuse of 
process — See Criminal P. C. (1898) S. 190 
(1) (a) Mad 177 (C N 39) 

— — Ss. 190(l)(a), 173 — Order of Commis- 
sioner of Police, in Madras under S. 173 re- 
ferring complaint as mistake of fact — Sub- 
sequent entertainment of same complaint by 
Magistrate under S. 190(l)(a), not barred, 
nor abuse of process — Madras City Police 
Act (3 of 1888), S. 7 Mad 177 (C N 39) 

Submission of 
Magistrate not 


-Ss. 190(l)(c) and 173 
final report by Police 


agreeing with it — Ordering submission of 
fresh charge-sheet after re-investigation — 
Prosecution on fresh charge-sheet is illegal 

All 241 A (C N 49) 

Ss. 190(l)(c), 192 — Transfer of case 

from one Magistrate to another — Previous 


Magistrate found to have committed illega- 
lity in prosecuting case — Dismissal of case 
on that ground by second Magistrate is valid 

All 241 B (C N 49) 

S. 192 — Previous Magistrate found to 

have committed illegality in prosecuting 
case — Transfer to another Magistrate — 
Dismissal of case on the same ground by 
second Magistrate is valid — See Criminal 
P. C. (1898), S. 190 (1) (c) 


All 241 B (C N 49) 

S. 195 — See Criminal P. C. (1898) 

S. 207A SC 355 B (C N 70) 

S. 195 (l)(b) and (l)(a) — F. I. R. alleg- 
ing certain cognizable offences — Informant 
filing complaint before Magistrate making 
same allegations — Allegations found to be 
false by Police — Magistrate cannot take 
cognizance of offences under Ss. 182, 211 
and 193 Penal Code — Penal Code (1860), 


Ss. 182, 211, 193. AIR 1928 All 765, Overrul- 
ed SC 355 A (C N 70) 

S. 205 — Personal appearance of the ac- 
cused dispensed with — Examination of 
pleader in place of accused is not a sufficient 
compliance — Except where the accused is 
a company or the juridical person accused 
alone has got to be examined — See Crimi- 
nal P. C. (1898), S. 342 SC 381 A (C N 75) 

Ss 207-A, 173 and 195 — Penal Code 

(1860), Ss. 211, 182 — Letter to Police alleg- 
ing certain cognizable offences — F. I. R. 
registered on the basis of the letter and in- 
vestigation started — Informant filing com- 
plaint before Magistrate against the same per- 
sons making the same allegations — Police 
Report filed under S. 173 stating that the 
allegations were false — Charge-sheet sub- 
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CRIMINAL P C fConld ) » 
mitted by police against Informant under 
Ss 408 467 474 193 385 109 211 and 18° 
Penal Code — Prosecution for offences 
under Ss 182 211 and 193 could not con 
tinue for non compliance of S 195 (l)(b) 
Cn P C /— » Quashing of entire prosecution 
case held illegal — There could be no objee 
bon to the continuance of proceeding relat 
mg to the non cognizable offences tinder 
the other sections C R No 34 M of 1°65 
D - 4 2 1966 (Ptinj) reversed 

SC 355 B (C N 70) 

• S 233 — Absence of mention of S 34 

IPC in the charge — - Effect — See Penal 
Code (1860) S 34 Orissa 10a D(CN 38) 

Ss. 342 205 and 540 A — Personal ap 

pearance of the accused dispensed with — 
Examination of pleader in place of accused 
is not a sufficient compliance — Except 
where the accused is a Company or the 
juridical person accused alone has got to be 
examined AIR 1962 Cal 203 (FB) Overruled 

SC 381 A (C N 75) 
S 342 — Mere non examination or de- 
fective examination of accused is not a 
ground for interference unless preiudice is 
established — See Criminal P C (1898) 
S 537 SC 381 B (C N 75) 

• S 367 — Confessional statement — Ac 

ceptance of inculpatory portion alone — 
Permissibility — Inculpatory portion can 
be accepted if the exculpatory portion is 
found to be inherently improbable — Charge 
for murder — Confessional statement to 
Mukhiya of village — Exculpatory portion 
found to be not only inherently improbable 
but contradicted by the statement of ac- 
cused under S 342 Criminal PC — Ac 
ceptance of inculpatory portion andconvic 
tion based thereon held was valid • — See 
Evidence Act (1872) S 3 

SC 422 (C N 83) 

-S 397 (1) — * Conviction of accused in 

two separate trials — Sentence m subse 
quent, tnal can be ordered to run concur- 
rently with previous one AIR 1925 Lah 334 
Dissented from Delhi 133 (C N 21) 

S' 45CT laa'aetf 6y «f and" A" Act 2T oi* 

1957) — Reference to High Court — Condi 
tions under which a tnal magistrate can 
make a reference explained 
' J & K 60 (C N 14) 

Ss 435 439 — Revision relief is not a 

matter of mere formality — High Court 
does not sit in revision as Court of appeal 
to appreciate evidence * — Concurrent find 
ing that applicant defamed the complainant 
Revision petition is liable to be rejected 
in limine — (Penal Code (1860) S 499) 

Goa 52 (C N 14) 
- — — S 439 — • Revision relief is not a mat 
ter of mere formality — High Court does 
not sit in revision as a Court of appeal to 
appreciate evidence — See Criminal P C 
(1893) S 435 Goa 52 (C N 14) 

S. 488 — Neglect or refusal — Husband 
always ready to maintain wife and son if 
they resided with him — Wife however in 


CRIMINAL r C' (Cohfd) / J 1 < lid’ 
sisting husband to stay* Kvith Mr ‘in J her 
father s house — No other allegations such 
as cruelty ill treatment made — Mamten 
ance for wife and son awarded • — Altemati 
vely husband directed to stay with wife in 
her parents house and to maintain them ac 
cording to the desire of wife — Award of 
maintenance to wife and alternative direc- 
tion illegal — Son however entitled to 
maintenance — (Hindu Law — Maintenance) 
Onssa 112 (C N 40) 
S 517 — Order of return of seized pro- 
perty — See Criminal Procedure Code (5 of 
1898) S 520 SC 401 A (C K 73} 

Ss 517 and 520 — Bank receiving cur 

rency notes in ordinary course of its busi 
ness without suspicion of the notes being 
involved in commission of an offence — 
Seizure of notes by police during investiga 
ticn of offence — Direction of High Court to 
hand over notes to person from whom ac 
cused had received them held illegal — 
Bank had a right to possess the notes with 
in Section 517 — Cn Misc Case No 135 of 
1962 D/ 5 4 1963 (M P) Reversed 

SC 401 B (C N 79) 

Ss 520 and 517 — Order of return of 

seized property’ — Opportunity 1 1 of being 
heard to aggrieved party must be given be- 
fore passing such order — Cri Misc Case 
No 135 of 1962 D / 5 4 1963 (M P) 
Reversed SC 401 A (C N 79) 

S 520— Bank receiving currency notes 

in ordinary course of its business without 
suspicion of the notes being involved in 
commission of an offence — See Criminal 
Procedure Code (5 of 1898) S 517 

SC 401 B (C N 79) 

S 523 — Seizure of goods by Police for 

contravention of Kerala Rice (Regulation of 
Movement) Order 1966 — Goods retained 
for production before Collector and offender 
produced before Magistrate • — Magistrate 
cannot direct production of goods before 
him under the section in view of Cl 6 of 
the Order (as amended on 22 2 88) — See 
Criminal P C (1898) S 5(1) 

X*r AL <{ i<2 1 JU>’ 

S 526 — Reasonable apprehension — • 

Depends on peculiar incidents and circum 
stances of each case Delhi 150 A (C N 26) 

S 526 — Words used and opinions ex 

pressed by Magistrate — When do not cause 
reasonable apprehension 

Delhi 150 B (C N 26) 

■ S 526 — ■ Object of — Duty of court *— • 

Cases should not be transferred lightly 

Delhi 150 C (C N 2C) / 

* S 528 (8) — On first intimation that ac- 

cused desires to apply for transfer of the case 
the Magistrate mu*=t adjourn case for such 
period as would afford sufficient time lot 
transfer application to be made and an order 
to be obtained thereon — Fifteen dajs i 
ordinarily considered as reasonable time 
High Court Rules and Orders — Delhi H S' 1 
Court Rules and Orders VoL III Chap 26 A. 
Paraf 12 * Delhi 150 D (C N 20 
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CRIMINAL >P. C. (Contd.)r - 
~ — Ss 537 and 342 — Mere non-examina- 
tion or defective examination of accused is 
not a ground for interference unless preju- 
dice is established . — (Examination of 
pleader) SC (381 B(CN 75) 

S. 537 — Absence of mention of S. 34 

I. P. C. 'in charge — Effect — See Penal 
Code (1860), S. 34 Orissa 105 D (C N 38) 

S.‘ 540A — Personal appearance of the 

accused dispensed -with — Examination of 
pleader in place of accused is not a suffi- 
cient compliance f — Except where the ac- 
cused is a company or the iuridical person 
accused alone has got to be examined • — 
See Criminal P. C. (1898), S. 342 1 

" * J ‘ SC 381 A (C N 75) 

— — S. 549 — Rules .under (S. R. O. 709 
dared 17-4-1952), Rules 3, 5 — Applicability 
— Rules not attracted merely because police 
had ; started investigation in an offence 
under Army Act — (Army Act (1950) Section 
125) ‘ SC 414 B (C N 82) 

DEBT LAWS 

— U.'P. ENCUMBERED ESTATES ACT (25 
OF 1934) 

S. ,19(2) — Sale of property fraudulently 

shown as belonging to one person — Creditor 
of tiue owner can claim it as his own in 
collateral proceedings — See Debt Laws — 
U. P. Encumbered Estates Act (25 of 1934), 
S. 47 All 220 (C N 46) (FB) 

Ss. 47, 19 (2) — Property fraudulently 

shown as property of one person, and sold 
in auction — Creditor of true owner- who 
is not party to sale proceedings can claim 
it as his own in collateral proceedings — 
AIR 1947 All 188, Overruled i 

All 220 (C N 46) (FB) 


DEFENCE OF INDIA ACT (35 OF 1939) 

S. 19 (1) (g) and (e) and Rules under 

Section — Interpretation of — Operative 
portion of Cl. (1) (e) of the section excludes 
application of other laws to "arbitrations’ 
under the section — Exclusion is not con- 
fined to only provisions relating to actual 
assessment of amount of compensation. — 
"Law for the time being in force’’, indicate 
indefinite future and not only law in force 
at time of passing of the Act — Section 19 
and rules thereunder form a complete code 
for determining compensation by arbitra- 
tion under.. S. 19 and no other law was to 
affect these provisions — Arbitration Act 
(1940) falls within the, expression and does 
not apply to award made under S. 19 
Section 14 of Arbitration Act being incon- 
sistent with provisions of 'S. ’19, does not 
apply to award under S. 19, > by reason ot 
exception in S. 46, Arbitration Act — Award 
under S. 19 cannot be set aside under Arbi- 
tration Act — Court has no jurisdiction to 
entertain application under S. 14 (2). Arbi- 
tration Act in respect . of an award under 


DEFENCE OF INDIA ACT (Contd.) • , J 
S. ■ 19 — Arbitration Act (1940), Ss. 14(2), 
46, 17 - Bom 151 (C N 27) 

DELHI DEVELOPMENT ACT (61 OF 1957) 
— -S. 14 — Permission for erection of 
building or execution of work — When can 
be refused — Mere preparation of Master 
Plan under Development Act — Plan not 
indicating any particular and definite use of 
any land' * — Permission cannot be refused 
on ground of contravention of S. 14 — See 
Municipalities — Delhi Municipal Corpora- 
te Act (66 of 1957), S. 336 (2)(a) 

SC 386 (C N 76) 

DELHI HIGH COURT ACT (26 OF 1966) 

S. 7 — Scope and object — Section does 

not exclude applicability of law in force 
with respect to practice and procedure *in 
Courts subordinate to Delhi High Court ' J 
Delhi 142 B (C N 24) 
DELHI HIGH- COURT RULES AND 
ORDERS 

See under High Court Rules and Orders. 
DELHI MUNICIPAL CORPORATION ACT 
(66 of 1967) 

See Under Municipalities. 

DELHI MUNICIPAL CORPORATION 
(VALIDATION OF ELECTRICITY TAX) 
ACT (35 of. 1966) f - j. 

See under Municipalities. - 


DISPLACED PERSONS (COMPENSATION 
AND REHABILITATION) ACT (44 of 
1954) 

Ss. 12 and 13 — Provisions of S. 12 

are not dependent on provisions of S. 13 

Andh Pra 158 C (C N 51) 
S. 12 — Acquisition of property declar- 
ed to be evacuee without payment of com- 
pensation — Act if violates Art. 31(2) of 
Constitution Andh Pra 158 D (C N 51) 
S. 12 — Acquisition of evacuee pro- 
perly without compensation — Section not 
hit by Article 19(l)(f) of Constitution 

Andh Pra 158 E (C N 51) 

S. 13 — Provisions of S. 12 are not 

dependent on provisions of S. 13 — See Dis- 
placed Persons (Compensation and Rehabi- 
litation) Act (1954), S; 12 

’ ' Andh Pra 158 C (C N 51) 

EASEMENTS ACT (5 of 18S2) , 

S. 52 — No interest improperly passed 

to occupier — Occupier is licensee and not 
lessee — See T. P. Act (1882), S. 105 
■ ’ All 248 K. (C N 52) 

ELECTRICITY ACT (9 ' of 1910) 

S. 4 — Revocation or amendment of 

license — Left to subjective satisfaction of 
State Government — Action is. administra- 
tive and not judicial or quasi-judicial — 
Grounds of, revocation of license under S, ~ 
(l)(a) cannot be leviewed by Court — (Con- 
stitution, of India,. Art. 226) < 

Assam 55 A (C N 13) 


S. 4(1) and (3) — Notice to show cause 

why petitioner’s license should not be re- 
voked — Cause shown by petitioner con- 
taining sufficient material on which Gov- 
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ELECTRICITY ACT (Contd ) 1 

ernment could form its opinion to revol o 
license Order of cancellation of licence 
uider S 4(1) passed without Riving per 
sonal hearing or time to produce documen s 
in support of objections — There is sufficient 
compliance with S 4(3) — No violation of 
pnnciples of natural justice— (Constitution 
of India, Art 226) Assam 5a B (C N 13) 
EMPLOYEES STATE INSURANCE ACT 
(34 of 1948) 

S 2 (12) — Factory — In case of a 

tannery mere use of power for pumping 
water cannot be described as use of power 
in manufacturing process so as to attract 
defiri ion of factory — AIR 1961 Mad 7 
Overruled — Question whether manufac- 
turing process is carried on with aid of 
power is one of Inference from facts — 
Hela tanneries in question did not come 
Within definition of factory 

Mad JV * JT .N 3i.) 

S 2 (12) — Word Premises — Mean 

ina of — Includes Drecincts — Sepa 

ration of place where 20 persons are rm 
ployed from location of power plant by 
boundary walls — Establishment is neve 
thcle^i factory 

/ Mad 155 B (C N 3b) 

ESSENTIAL COMMODITIES ACT (10 of 
195a) 

S 3 (2) (a) and (d) — Kerala Paddv' 

(Restriction on Milling) Order (196") Pre 

— Object — O-der falling only under S 3 
(2){a) and not S 3(2)(d) of the Act — No 
prior concurrence of Central Government 

— Order held invalid 

Ker 154 E (C N 36) (FB) 
— S 3(2) (c) — Sv.rap hoops held by 
Regional Director Ministry of Food — 
Fixation of its selling price by Iron & Steel 
Controller at much higher rate than con 
trolled pnee is valid and does not violate 
the provisions of the Essential Commodities 
Act 19i5 — See Iron and Steel Control 
Order (1956) Cl 27(2) proviso 

Bom 163 C (C N 28) 

S 3(6) and (5)(b) — Kerala Paddy (Res 

friction on Milling) Order 1967 — Order 
passed by State Government under delegat 
ed powers — Orders not laid before both 
Houses of Parliament, at any time after it 
was made — Effect — Violation of S 3 (b) 
does not render the order invalid — But it 
cannot be said that S 3 (6) is not applicable 
to an order passed by any authority in, exe» 
cise of power under S 5(b) of the Act 

Ker 154 B (C N 36) (rii) 

S 5 — Kerala Paddy (Restriction on 

Milling) Order 1967 issued by the State 
Govt as a delegate of the Central Govt em 
powered by S 5 of the Act is an act of the 
Cerfral Govt — No question of conflict be 
tween Parliament and State Legislature can 
arise in the circumstances — See Constilu 
hen of India Art 245 

_ Ker 154 D (C N 36) (1 B) 

S 5(b) — Order passed by State Go/ 

ernment under delegated powers — Order 
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ESSENTIAL COMMODITIES ACT (Contd I 


not laid before both Houses of Parliament, 
at any time a'ter it was made — Effect — 
See Essential Commodities Act (195o) S 3 
(6) Ker 154 B (C N 36) (FB) 

— — Ss 6A to CD (as amended by Act 25 of 
I960) — Kerala Rice (Regulation of Move 
ment) Order (1966) (after its amendment on 
22 2 19b8) Clause 6 — Interpretation of 
Clause 6 of Order read with S 6 of Act 

Ker 151 B (C N 35) 
S 6C (2) (as amended by Act 25 of 1966) 

— Magistrate has power to pass an order of 
forfeiture of seized commodity even when 
he acquits the accused person — See Essential 
Commodities Act (1955) (as amended by Act 
2o of 1966) S. 7 i Ker 151 C (C N 3a) 

Ss 7 and 6C (2) (as amended by Act 

■>5 of 1966) — Magistrate has the power t< 
pass an order of forfeiture even in a case 
.vhere he acquits the accused person — The 
seized commodity is to be returned or it* 
cnee paid by collector only if no order of 
forfeiture is passed by Magistrate 

Ker 151 C (C N So) 

Ss 7 and 8 — Inter Zonal Wheat and 

Wheat Products (Movement Control) Order 
1964 Ss 6 3 and 4 — Offence under 1 — At 
tempt to commit is equally an offence — 
Preparation and attempt — Distinguished 
1962(1) Cri LJ 830 Diss — Penal Code 
(I860) S 511 Madh Pra 96 (C N 30) 

S 8 — Offence under — Attempt to 

commit is equally an offence — See Essen 
tial Commodities Act (1955) S 7 

Madh Pra 96 (C N 30) 
ESTATE DUTY ACT (34 of 1953) 

S 17 — Applicability of 

Madh Pra 82 B (C N 2") 

S 17 — Estate Duty (Controlled Com 

pames) Rules (19b3) R IT* — Purpose of the 
rule is to give relief from double charg” 
of estate duty 

, Madh jPra 82 C ,(C N 2"\ 

Ss 17(1)(2) 20 (1) — Estate Duty (Con 

trolled Companies) Rules (19o3) R 11 (3) 
(b) and (9) (b) — Deceased Managing Direc 
tor getting remuneration but no dividend 

— Remuneration received by him in ex 
cess has to be treated as share benefit under 
R 11 (9) (b) for purposes of R. 11 (3) — 
Value of shares has to be deducted in dete 
mining slice under S 17 (2) 

Madh Pra 82 A (C N 2") 

S 20(1' — Deceased a Managing DireC 

tor of Companv holding shares m It - 
Determination of slice of the Company s 
assets passing on death under S 17(2) — 
Value of shares has to be deducted — See 
Estate Duty Act (19a3) S 17 (1)(2) 

Madh Pra 82 A (C N 27) 
ESTATE DUT1 (CONTROLLED COM 
PANIES) RLLES 19a3 
— — -R 11(3) (b) — Deceased Managing 

Director getting remuneration but no divi 
derd on shares — Remuneration received by 
him 'in excels has to be treated as share 
beiefit under R 11(9) ( a ) for purposes o* 
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ESTATE DUTY (CONTROLLED COM- 

— PANICS RULES (contd.) 

R. 11(3) ' — See Estate Duty Act (1953), 

S. 17 (1) (2) Madh Pra 82 A (C N 27) 

R. 11(9) (b) — Share benefit under — 

Determination —See Estate Duty Act (1953). 
S. 17 (1) (2) Madh Pra 82 A (C N 27) 

EVIDENCE ACT (1 of 1872) 

S s. 3 and 24 — Confessional statement 
— Acceptance of inculpatory portion alone 

— Peimissibility — Inculpatory portion can 
be accepted if the exculpatory portion -is 
found - to be inherently improbable — 
Charge for murder — Confessional state- 
ment to Mukhiya of village — Exculpatory 
portion found to be not only inherently im- 
probable but contradicted by the statement 
of accused under S. 342, Criminal P. C. 

— Acceptance of inculpatory portion and 
conviction based thereon, held, was valid 

1 ■ SC 422 (C N S3) 

S. 3 — Discrepancies and contradictions 

— One witness stating that motor cycle 
which knocked the deceased was black in 
colour — Another witness stating that It 
was of chocolate colour — Similarly, one 
stating that there was heavy traffic on road 

— Another stating that there was no heavy 
traffic — Contradiction because one spoke 
i elating to time of accident while the other 
spoke of time immediately after accident 
when there is naturally crowd gathered 

— Evidence held could not be ignored as 
contradictory t - , Mad 180 B (C N 40) 


S. 5 — Appeal to Supreme Court — 

Finding of fact and appreciation of evidence 
— Practice — See Representation of the 
People Act (19511. S. 11GA 

SC 395 B (C N 78) 
Ss. 21, 31 and 115 — In income-tax as- 
sessment proceedings against predecessor of 
defendant in present suit, the predecessor 
and the defendant alleging that properties 
belonged to society registered under Socie- 
ties Registration Act — This admission is 
binding on defendant in present suit against 
him and can be taken as evidence of fact 
that the society was duly registered under 
Societies Registration Act, which fact is 
denied by defendant in the present suit 

All 248 D (C N 52) 


S. 24 — ’Confessional statement — Ac- 
ceptance of inculpatory portion alone - — 
Permissibility - — Inculpatory portion can be 
accepted if the exculpatory portion is found 
to fce inherently improbable — Charge for 
murder — Confessional statement to Mukhi- 
ya of village — Exculpatory portion found 
to be not only inherently improbable but 
contradicted by the statement of accused 
under S. 342 Criminal P. C. — Acceptance 
cf inculpatory portion and conviction bas- 
ed thereon, held, was valid — See Evidence 
Act (1872), S. 3 SC 422 (C N 83) 

S. 31 — Admission by predecessor of 

defendant — Admissibility — See Evi- 
dence Act (1872), S. 21 

All 248 D (C N 52) 


EVIDENCE ACT (Contd.) . . ' j±\ ; 

Ss. 34, 114, Illus. (f) — Entries in pro- 
perty register of society showing properties 
gifted to the society — That the entries were 
made not immediately but after some time 
will not by itself make the document inad- 
missible in evidence to show what properties 
were gifted All 248 J (C N 52) 

S. 45 — Adulterated tea — Report oi 

Public Analyst and certificate of Director — 
Value of and binding nature on Courts — 
See Prevention of Food Adulteration Act - 
(1954), S. 13 Ker 146 (C N 33) 

Ss. 101-104 — Petition for restitution of 

conjugal rights — Burden of proving the 
conditions in S. 9(1) of the Hindu Marriage 
Act is on the petitioner — See Hindu Mar- 
riage Act (1955), S. 9 

Punj 139 (C N 23) 

Ss. 101 to 104 — Insanity plea by ac- 
cused — Onus to prove insanity is on ac- 
cused — Any insanity recognised by medi- 
cal science is not legal insanity — Penal 
Code (1860), S. 84 

Orissa 102 (C N 37) 

S. 114 — Consignment of mangoes 

reaching destination 2 days late than rea- 
sonable time — Delay of 2 days not being 
unreasonable, no presumption that damage 
was due to delay of 2 days can be drawn — 
See Railways Act (1890), S. 74C (3) 

Orissa 100 A (C N 36) 

S. 1 14 Illus (e) — Registration of society 

under Societies Registration Act — Pre- 
sumption — See Societies Registration Act 
(1860), S. 1 All 248 C (C N 52) 

S. 114, illus. (f) — Entries in property 

register of society, not made immediately — 
Admissibility of entries — See Evidence 
Act (1872), S. 34 All 248 J ; (C N 52) 

S. 115 — Admission by predecessor of 

defendant in a previous suit — Is binding 
on defendant in present suit — See Evi- 
dence Act (1872), S. 21 

All 248 D (C N 52) 

S. 115 — Estoppel — Assam Panchayat 

Act (24 of 1959), Section 3(1) and (2), Pro- 
visos — Gaon Sabha created by State Gov- 
ernment recommending creation of another, 
Gaon Sablia out of its area — Is estopped t 
from challenging creation thereof by State 
Government ’ * 

Assam 61 C (C N 14) 

S. 116 — Contractual relation of land- 
lord and tenant — Defendant inducted into 
possession of suit property by plaintiff — 
No question of impleading third party set- 
ting up title to suit property can arise — 
Civil P. C. (1908), O. 1. R. 10(2 ) 

Raj 131 B (C N 29)' 

S. 118 — Competency of witness to give 

evidence — Child witness — Evidence of 
— Court should accept it with caution ar.d 
should require substantial corroboration 
before acting upon it 

Orissa 105 B (C N SS)' 
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EVIDENCE ACT (Contd) 

S 118 — Child witness — Duty of 

Court — Omission to administer oath or to 
ittach certificate as required by S 5 of 
Oaths Act does not affect admissibility of 
his evidence by Virtue of S 13 of Oaths 
Act — See Oaths Act (1873) S 5 

Orissa 10a A (C N 38) 
- — S 145 — Recall of witness for cross 
examination — Statement — Meaning of — 
Statement not fully recorded or recorded in 
form of memorandum falls within ambit of 
*ection Andh Pra 148 (C N 4'") 


FACTORIES ACT (63 of 1918) 

S 2 (k) fn) — Tannery merely using 

powCr for pumping water — Cannot be dc 
scnbed as using power for manufacturing 
process so as to attract definition of factory 
— See Employees State Insurance Act 
(1948) S 2(12) Mad 155 A (C N 36) 

FOREST ACT (16 of 1927) 

• S 2(b) — Forest produce — Monev 

claimed by Government from forest contrac 
tor is price of forest produce — See Forest 
Act (1927) S S' 

J &.K 52 B (C N 13) 

Ss 52 and 2 (b) — Forest produce — 

Removal and conversion of timber from 
trees marked for felling — Right given to 
contractor — Money claimed by Gove n 
ment from the contractor is the price of 
forest produce J &K 5’ B(CN 13) 

S 52 — Validity — Provisions of Sec 

52 artd Sections 90 and 91 of J and X 
Land Revenue Act do not violate Article 14 
of the Constitution and are valid 

J &.K 52 C (C N 13) 
rUND \MENTAL RULES 

R 57 — Granting leave is purely in 

the discretion of the granting authority — 
No Government servant is entitled to claim 
it as a matter of right 

Manipur 3GB (C N It) 
GENERAL CLAUSES ACT (10 of 1897) 

• S 21 — Applicability — See Iron a nd 

Steel Control Order (1956) Cl 27(1) '*>) 
proviso Bom 163 J (C N 28) 

GO* DAMAN AND DIU (LAWS) REGL 
LATION (12 of 1962) 

— — S 4(2) (d) — Scope — Clause applies 

onlv to such investigations that were pend 
ing when the Regulation came into force — 
Investigations commencing alter Regula 
tion came into force have to be under Cn 
nunal P C (1398) even if offence has been 
committed prior to the coming into force 
ef Regulation — Lt Governors order D 
6-11-63 directing investigations m relation 
to offences committed prior to Criminal P 
C- being made applicable according to law 
m force in the territory held was ultra 
^ res Goa 56 (C N 17) 


GOA PORTARIA NO 7012 

Art 17 — Constitutionality of — See 

Constitution of India Arts 19(l)(g) 19(6) 
Goa G1 A (C N 13) 

Art 17 — Powers of Health Authorities 

See Constitution of India Art, 226 

Goa 61 B {C N 1C) 
GO* ETMIENT AIDED PRIVATE SCHOOL 
TEACHERS (DISCIPLINE PUNISH 
MENT AND APPEAL) RULES (19o0) 
See under Civil Services. 

HIGH COURT RULES AND ORDERS 
• — ALLAHABAD HIGH COURT RULLs 

Chap XI R 9 — Registrar cannot admit 

appeal— Order for admission Is done by the 
Court — Limitation for filing cross objec 
lion runs from the date of admission by 
the Court— Civil P C (1903) O 41 R 22 

All 248 A (C N 52) 

• — DELHI HIGH COURT RULES AND 
ORDERS 


■ Vol HI Chap 26 A Para 12 — Trans 

fer of case — Application for by accused — 
Magistrate mu c t adjourn case for such 
period as would afford sufficient time for 
tran'fer application to be made and obtain 
m«» order thereon — See Criminal P C 
(1898) S 528 (8) 

Delhi 150 D (C N 26) 


HINDU ADOPTIONS AND MAINTLN 
ASCE ACT (78 of 19o6) 

• S 19— Maintenance deed creating life 

Interest In favour of wndowed daughter it 
) w — Death of father in law — Suit for 
partition and possession of her share by \\i 
dowed daughter in law — Maintainability 
— See Hindu Succession Act (1956) S 6 

Mad 187 A (C N 4'») 

HINDU LAW 

Dayabhaga School — Father — Aliena 

tion — Fa her has absolute power to ais 
po e of not only his own properties but also 
even his ancestral properties during his life 
time Manipur 33 B (C N 13) 

Gilts — See Hindu Succession Act 

(1956) S 6 Mad 187 A (C N 42) 

Joint family property — Possession ol 

portion of by member — Not proper ground 
for in Uatmg proceedings under S 145 Cr 
13 C — See Criminal P C. (1893) S 145 
Andh Pra 150 (C N 4S» 

Maintenance — Neglect or refusal — 

Husband alway s ready to maintain wife and 
son if they resided with him — Wife hov 
ever insisting husband to stay with her in 
her fathers house — No other allegations 
such as cruelty ill treatment made — Main 
tenance for wife and son awarded — AUe 
natively husband directed to stay with wife 
in her parent s house and to maintain them 
according to the desire of wife — Awa d 
cf ma ntenance to wife and alternative 
dir etion illegal — Son however entitled 
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HINDU LAW (Contd.) 

to maintain — See Criminal P. C. (1898) 
S. 488 _ Orissa 112 (C N 40) 

rPartition — Widowed daughter-in-law 

— Suit for — Maintainability — See Hindu 
Succession Act (1956), S. 6 

Mad 187 A (C N 42) 

Religious Endowment — Concept and 

early history of religious trusts — See Reli- 
gious and Charitable Endowments 

All 248 L (C N 52) 

Religious Endowment — Gift to idol, an 

impersonal deity — Validity — See T. ?. 
Act (1882), S. 122 

All 248 M (C N 521 

Religious Endowment — Dedication — 

See T. P. Act (1882), S. 122 

All 248 N (C N 52) 
HINDU MARRIAGE ACT (25 of 1955) 

S. 9 — Petition by husband for resti- 
tution of conjugal rights — Burden of proof 

— Expression "without reasonable excuse” 

— Meaning of Punj 139 (C N 23) 

HINDU SUCCESSION ACT (30 of 1956) 
Preamble — Interpretation of the pro- 
visions — (Civil P. C. (1908), Preamble — 
Interpretation of Statutes) 

Mad 187 B (C N 42) 
Ss. 6 and 8 — Maintenance deed creat- 
ing life interest in favour of widowed 
daughter-in-law — Death of father-in-law 

— Suit by daughter-in-law for partition and 
'il possession of share — Father-in-law’s in- 
terest will devolve by way of succession 
and not by way of survivorship — Items 
given under maintenance deed need not be 
included in suit property — (Hindu Law — 
Partition) — (Hindu Women’s Rights to 
Property Act (1937), S. 3) — (Hindu Adop- 
tions and Maintenance Act (1956), S. 19) — 
(Hindu Law — Gifts) 

Mad 187 A (C N 42) 

S. 7(2) — Applicability — Hindu family, 

governed by Aliyasanthana law — Suit for 
partition — See Madras Aliyasanthana Act 
(9 of 1949). S. 36 (5) 

Mys 175 A (C N 35) 

S. 7(2) — Repugnancy between Central 

and State Act — When arises — See Con- 
stitution of India, Art. 254 

1 Mys 175 B '(C N 35) 

S. 7(2) — Partition — Difference in 

devolution of shares — Anomaly — Remedy 

— See Madras Aliyasanthana Act (19491 

S. 36(5) Mys 175 C (C N 35) 

S. 8 — Maintenance deed creating life 

interest in favour of widowed daughter-in- 
law by father-in-law — Death of father-in- 

\ law — Suit by daughter-in-law for parti- 
Plion and possession of her share in the pro- 
perty — Property would devolve by way 
of succession and not by way of survivor- 
ship — See Hindu Succession Act (1956). 
S. 6 Mad 137 A (C N 42) 

HINDU WOMEN’S RIGHTS TO PRO- 
PERTY ACT (18 of 1937) 

yS. 3 — Widowed daughter-in-law y* 

Maintenance deed creating life interest in 


HINDU WOMEN'S RIGHTS TO PRO- 
PERTY ACT (Contd.) 
certain properties passed by father-in-law 
— Death of 'father-in-law — Succession — 
See Hindu Succession Act (1956), S 6 

Mad 187 A (C N 42) 

HOUSES AND RENTS 
—MYSORE RENT CONTROL ACT (22 of 

Pre — Scheme and object of the Act — 

See Houses and Rents — Mysore Rent Con- 
trol Act (1961), S. 4 (2) (1) 

Mys 162 (C N 31) (FB) 

Ss. 4(2) and (1), 6, 8 and Pre. — Mysore 

Rent Control Rules (1961), R. 3(ii) — 
Scheme and object of the’ Act — Restriction 
imposed under S. 4 (2) whether absolute — 
Stage at which Controller can consider the 
cause shown by landlord regarding re- 
quirement of accommodation for self occu- 
pation — R. 3(ii) held not repugnant to 
S. 4(2) Mys 162 (C N 31) (FB) 

S. 6 — Restriction imposed under S. 

4(2), whether absolute — See Houses and 
Rents — Mysore Rent Control Act (1961), 
S. 4(2) Mys 162 (C N 31) (FB) 

S. 8 — Restriction imposed under S. 

4(2) whether absolute — See Houses and 
Rents — Mysore Rent Control Act (1961), 
S. 4(2) & (1) 

Mys 162 (C N 31) (FB) 

—MYSORE RENT CONTROL RULES (1961) 
— — R. 3(ii) — Rule is not repugnant to 
S. 4(2) — See Houses and Rents — Mysore 
Rent Control Act (1961), S. 4(2) (1) 

Mys 162 (C N 31) (FB) 


INCOME-TAX ACT (11 of 1922) 

— — S. 2 (11) (i) (a) — Account in respect of 
income from undisclosed source — No ac- 
counts maintained — No option under S. 2 
(11) (i) (a) exercised — Such income to be 
assessed on basis of financial year being 
previous year — Position under new Act is 
the same — Income-tax Act (1961), S. 68 

SC 351 A (C N 69) 

S. 2(6A) — Dividend paid in form o! 

shares of a limited company — Valuation of 
shares cannot be made by adopting market 
rate, and the quantum of dividend cannot 
be determined at a rate higher than rate at 
which dividend was declared, especially 
when there is no attempt to defraud reve- 
nue Cal 236 (C N 42) 

Ss. 2(6C) and 4 — 'Client’s money’ with 

solicitor not income — Solicitors hold money 
as trustee — English Common Law princi- 
ples to govern their relationship — (Trusts 
Act (1882), S. 88 — Money left with solici- 
tor for some work to be done by him — 
Solicitor holds the money as trustee) — 
(Contract Act (1872), S. 171 — Money of 
client with solicitor — Solicitor has lien 
over it for his costs) — (Words and Phrases 
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INCOME TAX ACT (1922) (Contd ) INCOME TAX ACT (1922) (conM) M 


— Cherts money — Expression means 
the same thing as in England) 

Cal 211 (C N 36) 

S 4 — Clients money with solicitor 

not income — Solicitors hold money u s 
tru<fee See Income-tax Act (1922) S 2 
(GO Cal 211 (C N 36) 

(0(2) (itv) — - Lump sum paid \oIun 
tanly to managing agents who were ent 
tied to commission on profits in recognition 
of tjieir past services and sacrifices — Not 
allowable deduction under Section 10(2) (xv) 
Raj 142 A (C N 31) 

S 28 (1) *— Income tax Act (I960 

S 271 (1) (c) — Penalty proceedings under 
S 271 (»)(c) Income tax Act 1961 for de 
faults refer-ed to in S 28 (1) of Income tax 
Act 1922 in respect of assessment sear end 
tng 31 3 1962 — Proceedings could be valid 
ly initiated under S 271 of 1961 Act 

Madh Pra 2 A (Cff 2-.f 
S 23 (1) — Income-tax Act (1961) 
S 271 (l) — Penalty proceedings for con 
cealment of income — Question of fact — 
To be determined on circumstances of case 
~7 Nature of such proceedings 
' Madh Pra 72 B (C N 24) 

S 34(1) (a)— Whether omission or failure 

to disclose full) and truly all material fact,, 
must be found to be wilful and deliberate** 
SC 351 B (C N 69) 

fc 3*. (3> Second Proviso — Expres 

nonii finding • "direction and "any pc 
sen” in proviso meaning of — Once a find 
ing necessary tcir disposal of appeal is dv.r 
«ccond proviso to Section 34(3) would be 
attracted and bar of limitation would be 
jiitea — (Words and Phrases — Finding 
Duection and any person meaning oil 
SC 340 (C N 6o) 

S 52 — Section docs hot repeal S 177 

of Penal Code — Penal Code (1860) S 177 
Mad 145 A (C N o5i 

S 52 — Prosecution instituted under 

the Section — Included m proceedings for 
*sse«Tnent of fftaf person far (hat year 
within S 297(2)(a) of Income tax Act 1961 — 
See Income Tax Act (1961) S 297 (2) (a) 

' ' 1 t * Mad 145 B (C N 35) 

S 5** — Prosecution under S 52 after 

lalid sanction by Inspecting Assistant Com 
m sooner — Commencement of Act of l%i 
during pendency of prosecution — f o 
objection on ground that under S 279 of 
new Act the Commissioner alone can ins’i 
tute prosecution can be raised — ■ Set- 
Income Tax Act (1961) S 277 

Mad 14a C (C N Jo) 

S 53 — Prosecution under S 52 after 

v 0 lid sanction by Inspecting Assistant Com 
misnoner — Commencement of Act of 1961 
curing pendency of prosecution — No 
objection on ground that under S 279 of 
new Act*he Commissioner alone can insti 
lute prosecution can be raised — Sec 
Income Tax Act (1%1) S 2 7 

Mod 14a C (C N 3a> 


- — —Sec 66 (2) — Advisory jurisdiction — 
New case — In the exercise of its adviso a 
J urisdiction High Court will not allow 
development of a case on altogether neu 
lines Raj 142 B(CN 31) 

Income tax act (43 of ibsi> 

• S 37 — Asse'see Company engaged in 

manufacture of casting and parts of diesel 
engines — Company agreeing to pay cer- 
tain sum to engineer of certain concern ir 
consideration of his leaving service aud 
jcimng assessee as director — Amount so 
paid is capita) expenditure — CJaim fa 
deduction under S 37 not maintainable 

Madh Pra 68 (C N 2o) 

S 68 — Account in respect of undis 

closed income — No accounts maintained 

— No option under S 2 (11) fi) (a) exer 
cised — Income to be assessed on basis of 
financial year b^ing previous year — Posi 
lion under new Act is the same — Sue 
Income Tax Act (1922) S 2 (II) (i) (a) 

SC 351 A (C N 69) 
Sc 156 220 221 222 226 (3) and 297 

(2) 0) — Tax liability for assessment yea 
1S61 62 determined under Income tax Ac 
1922 — Notice of demand under S 156 o 
1961 Act — Subsequent notice under S 22) 

(3) including this tax liability is valid — 
For Issue of notice under S 226 (3) assesse 
need not be in default — Interpretation o 
S 226 (3) leading to absurd result o 
nullifying S 297 (2) ()) should be avoidei 

— Procedure of new Act applicable mutati 
mutandis to all cases contemplated bi 
S 297 (2) (j) — AIR 1968 Mys 2o8 Reverse 

SC 408 A (C N 81 

S 156 — Notice Under S 226 (3) issulc 

2 fter service o r notice of demand unde 
S lo6 — l act that time fixed for pay me” 
m notice of demand had no f expired car 
not invalidate no ice under S 226 (3) — Sc 
Income Tax Act (1961) S 226 (3) 

SC 408 B (C fi SI 

-S 220 — Tax -LabjJjly for assessme n 

\car 1961 62 determined under Income T?J 
Act 19"*2 — Notice of demand under S 15 f 
of 1961 — . Subsequent notice under S 226 
(3 including this tax liability is valid — 
For issue of notice under S 226 (3) asscs- 
*-ee need not be in default — fnterpreta 
tion of S 226 (3) leading to absurd result 
cf i ulhfying S 29 i (2) (]) should be avoid 
ed — ^rocedu-e of new Act applicable 
mutotis mutandis to ail cases contempt 
ed by S 257 P) (j) — See Income Tax Act 
(1961) S 156 

SC 408 A (C N 81) 
S 22o (6) — Interference m discre- 
tionary matter — Absence of pleading ~ 
Writ petition challenging that notice under 
S 2-6 (3) I T Act was issued not »n P o- 
p"” exercis- of discretion — Writ petition 
merely staling that order under S 220 )*) 
m treating the assessee m default vvds pass- 
ed in exercise of discretion in arbitral" 
manner - — In absence of specific particular 
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mCOME-TAX ACT 1 (19G1) (contd.)' ' M 
in writ petition to support allegation 1 it 1 i 
not open 'to High Court to go into that 
question • — See Constitution of India, 
Art. 226 SC 408 C (C N 81) 

S. 220 (6) — Scope — Appellate Tribu- 
nal has power to grant stay as incidental 
or ancillary to its appellate jurisdiction — 
Power of stay when to be exercised — See 
Income Tax Act (1961) S. 254 

, SC 430 (C N 84) 

S. 221 — Tax liability for assessment 

year 1961-62 determined under Income Tax 
Act >1922 — Notice of demand under S. 156 
of 1961 Act — Subsequent notice under 
S. 226, (3) including this tax liability is 
valid — For issue of notice under S. 226 
(3), assessee need not be in default — 
Interpretation of S. 226 (3) leading to 

absurd result of-- nullifying S. 297 (2) (j) 
should be avoided — Procedure of new Act 
applicable' 'mutatis mutandis' to.’ all cases 
contemplated by S. 297 (2)' (j) — See 

Income Tax (1961), S. 156 ' ’ 

SC 408 A (C N 81) 

S. 222 — Tax liability for assessment 

year 1961-62 determined under Income Tax 
Act 1922 — Notice of demand under S. 156 of 
1961 Act — Subsequent notice "under S. 226 
(3) including this liability is Valid — For 
issue of notice under S. 226 (3), assessee 
need not be in default — Interpretation of 
S. 226 (3) leading to absurd result 1 of .nul- 
lifying S. 297 (2) (j) should be aVoided — 
Procedure of new Act applicable mutatis 
mutandis to all cases contemplated by S. 297 
(3) (i) — See Income Tax Act (1961), S. -156 

SC 408 A (C N ,81) 

S. 226 (3) — Tax liability for assess- 
ment year 1961-62 determined under Income 
Tax Act 1922 — Notice of demand under 
S. 156 of 1961 Act — Subsequent notice 
under S. 226 (3) including this tax liabi- 
lity is valid — For issue of notice under 
S. 226 (3), assessee need not be in default 
— Interpretation of S. 226 (3) leading to 
absurd result of nullifying S. 297 (2) (j) 
should be avoided — Procedure of new Act 
applicable mutatis mutandis to all cases 
contemplated by S. 297 (2) (i) — See 

Income Tax Act (1961), S. 156 

SC 408 A (C N 81) 

Ss. 226 (3) and 156 — Notice under 

S. 226 (3) issued after service of notice of 
demand under S. 156 — Fact that time fix- 
ed for payment in notice of demand, had 
net expired cannot invalidate notice under 
S. 226 (3) — AIR 1968 Mys 258, Reversed 
V SC 408 B (C N 81) 

S. 226 (3) — Interference in discre- 
tionary matter — Absence of pleading ■ — 
Writ petition challenging that notice under 
S. 226 (3) I. T. Act was issued not in pro- 
per exercise of discretion — Writ petition 
merely staring that order under S. 220 (6j 
in treating the assessee in default was pass 
ed in exercise of discretion in arbitiary 
manner — In absence of specific particulars 


INCOME TAX ACT (1961) ' (Contd.) 1 . 1 * '\ 
in writ petition to support allegation : it « is 
not open to High Court to go into that 
question — See Constitution of India, 
Art. 226 ' SC 408 C (C N 81) 

S. 246 — Scope — Appellate Tribunal 

has_ power to grant stay as ' incidental or 
ancillary to its appellate jurisdiction — 
Power of stay when to be exercised — See 
Income Tax Act (1961), S. 254 

SC 430 (C N 84) 

Sections 254, ‘255, 220 (6), 246 — Scope 

— Appellate Tribunal has power to grant 
stay as incidental or ancillary to its ap- 
pellate .jurisdiction — Power of stay when 
to be exerejsed — (Civil P, C. (1908), Pre- 
Interpretation of Statutes — Statute con- 
ferring jaower) ( SC 430 (C N 81) 

S, 255 j Scope — , Appellate Tribunal 

has .power, ’to’. grant stay as incidental pi 
ancillary to its appellate jurisdiction 1 — 
Power of stay when to be exercised — See 
Income Tax Act (1961), S. 245 , SC 430 (C N 84) 

1 J 1 1 J ^ j f * * * 1 * 

S. 271 (1) (c) — Penalty proceedings 

under S. 271 (1) (c) Income Tax Act 1961, 
for defaults referred to in S. 28 (1) or 
Income Tax Act, 1922 in respect of assess- 
ment year ending 31-3-1962 — Proceedings 
could be, validly initiated under S. 271 oi 
1961 Act — See Income Tax Act (1922) 
S. 28 (1) Madh Pra 72 A (C N 24) 

S.,,271 (1) — Penalty proceedings for 

concealment of income — ; Question of faci 
tc be determined • on circumstances of 
case — Nature of such proceedings — See 
Income Tax Act (1922) S 28 (1) 

Madh Pra 72 B (C N 24; 

Ss. 277 and • 279 — Income-tax Act 

(1922), Ss. ,52 and 53 — Prosecution undbr 
S. 52 after valid ’ sanction by Inspecline 
Assistant Commissioner — Commencement 
of Act of 1961 during pendency of prosecu 
tion — No objection on ‘ground 1 that under 
S. 279 of new Act the Ccmririssioner alohe 
can institute prosecution, can be raised — 

If prosecution is launched under the old 
Act which was in force at the time oi 
repeal, the entire procedure provided undei 
the old Act alone should be followed 

' ' Mad 145 C (C N 35) 


S. 279 — • ; Prosecution under S. 52 after 

■alid sanction by Inspecting Assistant Com- 
aissioner Commencement of Act -of 1961 
luring ’ pendenev of prosecution — ‘ No 
ibjection on ground that under S. 279 of 
lew Act the Commissioner alone can msti- 
ute prosecution, can be raised — See Income 
'ax Act (1961), S. 277 

Mad 145 C (C N 35) 

S. 297 (2) (a) — "Proceedings for the 

ssessment of that person for that yeai” 
- Meaning of — Includes prosecution insti- 

uted under S. 52 of Income-tax Act (1922) 
*<■_.! i.k ta m m 


S. 297 (2) (b) — Provision is not viola- 
tive of Article 14 of Constitution — Classi- 
fication of pel son who filed i etui ns before 
commencement of Act as one class and 
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INCOME TAX ACT (1961) (Contd ) i 
persons who filed return after commence 
ment of Act as another, is justifiable — 
Constitution of India, Art. 14 

Mad 145 D (C N 3a) 
— S 297 (2) (l) — Tax liability for assess- 
ment year 1961-62 determined under Income 
Tax Act 1922 — Notice of demand undei 
S 156 of 1961 Act — Subsequent notice 
under S 226 (3) including this tax liafci 
hty is valid — For issue of notice under 
S 226 (3), assessee need not be in default 
— Interpretation of S 226 (3) leading to 
absurd result of nullifying S 297 (2) (i) 
should be avoided — Procedure of new Act 
applicable mutatis mutandis to all cases 
cor tern plated by S 297 (2) (j) — See Income 
Tax Act (1961), S 156 

SC 408 A (C N 81) 
INDIAN ADMINISTRATIVE SERVICE (AP- 
POINTMENT BY PROMOTION) REGU- 
LATIONS. 1955 
See under Civil Services 
INDUSTRIAL DISPUTES ACT (14 o! 1917) 

S 2 (k) — Individual dispute when 

becomes industrial dispute — See U P 
Industrial Disputes Act (23 of 1947) S 6 

(1) (3) AH 242 (C N 50) 

S 2 (s) — "Workman" under S 33C 

(2) includes ex workman — See Industrial 
Disputes Act (1947) S 33 C (2) 

Pat 147 (C N 33) 

S 10 — When individual dispute 

becomes industrial dispute — See U P 
Industrial Disputes Act (23 of 1947) S G 
0) (3) All 242 (C N 50) 

S 10 — "Corresponding Court. Tribu- 
nal authority or officer”, in S 93 of Pun- 
jab Reorganisation Act 1966 — Meaning — 
See Punjab Reorganisation Act (1966) S 93 
Punj 147 B (C N 25) 

S 33B — Reference of industrial dis 

putc to Labour Court or Industrial Tribu- 
nal is a proceeding within the meaning of 
S 53 (3) of Punjab Reorganisation Act 1966 
— See Punjab Reorganisation Act (1965) 
S 93 Punj 147 A (C N 25) 

Ss 33C (2), 2 (s) — "Workman under 

S 33C (2) includes ex-workman 

Pat 147 (C N 33) 
Sch 111 Item 2 — Revision of dear- 
ness allowance claim for — Considerations 
SC 360 (C N 71) 
INSTITUTES OF TECHNOLOGY ACT (59 
of 1961) 

S 26 — Statutes 12 and 13 framed 

under — Promotion — Cannot be claimed 
«*s cf right — Decision not to promote does 
not amount to imposing penalty 

All 213 A (C N 44) 

S 26 — Statute IX CL 3 ff) and CL 7 

— Cl 7 is intended to operate where pest 
Is filled by promotion for period not 
exceeding 12 months — Post of Senior 
Stenographer not filled for temporary period 
of twelve months — Held that Selection 
Committee which considered cases of junior 
stenographers for promotion was one con- 


INSTITUTES OF TECHNOLOGY! a AH 

(Contd ) 

stituted under sub-clause (f) of Cl (3) 

All 213 B (C N 44 
— — S 30 — Dispute not arising out of con- 
tract between institute and employee — 
S 30 (1) Is not attracted 

All 213 C (C N 44] 

INTERPRETATION OF STATUTES 

Retrospective effect — See Civil P C 

(1908) Preamble 

J & K 62 E (C N 15) (IE) 
• Rules of — Use of legislative history 

— See Civil P C. (1908) Pre 

Delhi 154 A (C N 27) (FB) 
- — Statute conferring power — - Scope — 
Appellate Tribunal has power to grant stay 
„s incidental or ancillary to its appellate 
jinsdiction — Power of stay when to W 
exercised — See Income Tax Act (1961) S 254 
SC 430 (C N 84) 
INTER ZONAL WHEAT AND WHEAT 
PRODUCTS (MOVEMENT CONTROL) 
ORDER, 1964 

S 3 — Offence under — Attempt to 

commit is equally an offence — See Essen 
tial Commodities Act (1955), S 7 

Madh Pra 96 (C N SO) 

S 4 — Offence under — Attempt to 

commit Is equally an offence — See Essen- 
tial Commodities Act (1955), S 7 

Madh Pra 96 (C N 30) 
S 6 — Offence under— Attempt to com- 
mit is equally an offence — See Essential 
Commodities Act (1955) S 7 

Madh Pra 96 {C N 30) 

IRON AND STEEL CONTROL ORDER 
■(1956)' t 

Cl 27 (2) proviso — Scrap hoops held 

by Regional Director, Ministry of Food — j 
Fixation of its selling price by Iron and 
Steel Controller at much higher rate than 
controlled pnee is valid 

Bom 163 C (C N 28) 

CL 27 (2) proviso — FixaUon under 

of special selling pnee — Order not con- 
taining explicit direction that general sell- 
ing pnee fixed under Circular No 5 of 1957 
is inapplicable • — Validity of order is un 
effected by such omission 

Bom 163 E (C N 28) 

Cl 27 and proviso to sub-clause (2) 

cf Cl 27 — Words 'pnees and maximum 
prices' are used synonymously under Cl 27 

— Steel Controller is entitled under pro- 

viso to Cl 27 (2) to fix selling pnee of 
specified stock Bom 163 F (C N 23) 

• — -CL 27 r ( 2 ) proviso — Interpretation of 

— Fixation of special selling price — Pos- 
sible only in respect of specified stock held 
by Government Department or Corporation 
and not by other person — Pnee not 
attached to specified stock ' 

Bom 163 G (C N 28) 
— —Cl 27 (2) proviso — - Fixation of spe- 
cial sellirg pnee at much higher rate than 
cortrolled rote — Vires of proviso no* 
challenged — Order made in pursuance of 
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IRON AND STEEL CONTROL ORDER 
(Contd.) 

proviso does not violate Art. 14 of Consti- 
tution — (Constitution of India, Art. 14) 
Bom 163 H (C N 28) 

: C1. 27 (2), proviso — Fixation of higher 

selling price than controlled price of speci- 
fied iron scrap — Purchase at such price 
at calculated risk — Failure of purchaser 
to get special price fixed for resell — Com- 
pulsorily selling it at loss — Order does 
not contravene Art. 19 (1) (g) of Constitu- 
tion — (Constitution of India, Article 19 
(1) (g) ) Bom 163 I (C N 28) 

Cl. 27 (1) (2) proviso — Fixation of 

special selling price for specified stock of 
iron scrap under Cl. 27 (2) proviso — Dots 
not amount to amendment, variation or 
rescission of general price fixed under Cl. 27 
(1) by notification of Circular No. 5 oi 
1957 — Approval of Central Government and 
publication in Gazette of India is not neces- 
sary — S. 21, General Clauses Act (1897) 
is inapplicable 

Bom 163 J (C N 20) 

J AND K LAWS CONSOLIDATION ACT 
(SMT. 1977) 

S. 4 (1) (b) — Constitution of Jammu 

and Kashmir (1957), S. 157 — Advice ten- 
dered by Board of Advisers — Command 
Order of the Ruler accepting advice — 
Becomes law of the State 

J & K 62 B (C N 15) (FB) 

I AND K LAND REVENUE ACT (12 of 
1996) 

S. 90 — Validity — Not violative 0 / 

Art. 14 of the Constitution — See Forest 
Act (1927), S. 52 

J & K 52 C (C N 13) 

S. 91 — Validity — Not violative of 

Art. 14 — See Forest Act (1927), S. 52 

J & K 52 C (C N 13) 

J AND K RIGHT OF PRIOR PURCHASE 
ACT (2 of SMT. 1993) 

S, 14 (as amended by Act 23 of 

1959) — Suit for pre-emption — Amendment 
of the Act improving defendant-vendee’s 
title — Amendment not retrospective — 
Vendee cannot take advantage — AIR 1965 
J and K 62 (FB), Overruled. (Majority 

view) J & K 62 A (C N 15) (FB) 

S. 14 — Amendment of by J and K 

Act of 23 of 1959 — Amendment not retros- 
pective — Does not affect prior rights of 
agnates and co-sharers. (Majority view) 

J & K 62 C (C N 15) (FB) 

KERALA BUILDINGS TAX ACT (19 ol 
1961) 

S. 4 and Sch. — Constitutional 

validity — Violates equality clause of tne 
Constitution and is ultra vires — (Consti- 
tution of India, Articles 13, 14, 265 and 
Sell 7, List II Entry 49 — Power to tax 
lands and buildings — Cannot be used arbi- 
trarily and in a manner inconsistent witn 
fundamental rights) SC 378 (C N **) 


Kerala buildings tax act (Contd.) 

* Sch. — Constitutional validity — Vio- 
lates equality clause of the Constitution and 
js ultra vires — Power to tax lands and 
buildings — Cannot be used arbitrarily and 
m a manner inconsistent with fundamen 
tal rights — See Kerala Buildings Tax Act 
(19 of 1961), S. 4 SC 378 (C N 74) 


KERALA MOTOR VEHICLES (TAXATION 
OF PASSENGERS AND GOODS) ACT 
(25 of 1963) 

Pre. — Act is not within the competence 

of State Legislature — See Constitution of 
India, Art. 246 

Ker 130 A (C N 32) 
- — Pre. — Payment and collection of tax — 
Statute imposing the same must provide 
for the same from persons as are made 
liable for the impost — See Constitution 
of India Art. 19 Ker 130 C (C N 32) 

~ — Pre. — Taxipg Statute — Must pro- 
vide for payment and collection of tax 
fi'om such persons as are made liable by 
the impost — See Constitution of India, 
Art 265 Ker 130 D (C N 32) 

— — Pre. — Burden imposed by tax held 
to be reasonable — See Constitution of 
India, Part 13 Ker 130 E (C N 32) 

S. 3 — Act imposes tax on passengers 

snd goods and not on operators or their 
income — See Constitution of India Art. 246 

Ker 130 A (C N 32) 
— '-S. 3 — Constitutional validity of the 
Act — Who could challenge — See Con- 
stitution of India Art. 14 

Ker 130 B (C N 32) 
S. 3 — Payment and collection of tax 

— Statute improving it must itself provide 

for them — See Constitution of India 
Art 265 Ker 130 D (C N 32) 

S. 3 — Burden imposed by tax held 

to be reasonable — See Constitution of 
India, Part 13 Ker 130 E (C N 32) 

— -S. 18 — Constitutional validity of Act 

— Who could challenge — See Constitu- 
tion of India Art. 14 

Ker 130 B (C N 32) 


S. 43 — Payment and collection of tax 

— Statute imposing the same must itsell 
provide for it from persons made liable for 
it — See Constitution of India Art. 265 

Ker 130 D (C N 32) 
S, 44 — Taxing statute must itself pro- 
vide for payment and collection of tax 
from such persons as are made liable by 
the impost — See Constitution of India, 
Ait. 265 

Ker 130 D (C N 32) 

KERALA PADDY (RESTRICTION ON 
MILLING) ORDER 1967 


— — Person aggrieved — Meaning of — see 
Constitution of India, Art. 226 

Ker 154 A (C N 36) (FB) 
——Violation of S. 3 (6) of the Essential 
Commodities Act 1955 does not render the 
arder invalid — See Essential Commodities 
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KEKAL V PADDY RESTRICTION ON MIL- 
I1NG) ORDER (Contd) 

Act (1955) S 3 (6) 

Ker 154 B(CN 36> (I B) 
— Pre • Order passed by the Starf 
Government as delegate of Central Gov 
emment cannot be said to be a piece of 
colourable legislation — See Constitution 
of T rdta Art 245 

/on r Ker 154 D <G N 36) <FB) 
*— ^Prai—tNo prior concurrence of Govt 
obtained — Order is invalid ■ — See Essen 
fial Commodities Act (1955) S 3 (2) (a) 
and (d) Ker 154 E (C N 36) <F8) 

KERALA RICE (REGULATION OF MOVE- 
MENT) ORDER (196G) (AFTER ITS 
AMENDMENT ON 22-2-19G8) 

— — Clause 6 — ■ Magistrate before whom 
offender is produced for contravention of the 
order cannot direct production of goods 
«eized before him — See Essential Com 
modities Act (1955) (as amended by Act 25 
of 1966) Ss 6A to 6D 

Ker 151 B (C N 3 o) 
LAND ACQUISITION ACT (1 of 1894) 

S 2 (d) — AddL Collector — Whether 

Collector — See Land Acquisition Act 
(1694) S 11 Madh Pra 78 A (C N 26) 
- — S 3 (b) — Person interested — Person 
not noticed under Ss 9 & 12 not barred from 
seeking reference under S 18 (3) — See 
Land Acquisition Act (1894) S 18 

Madh Pra 78 D (C N 2b) 

Ss 4 (I) 5A — - Acquisition of land 

owned by temple for construction of staff 
quarters of University — Acquisition w«' 
tor public purpose — Alteration of proce 
dure for disposal of land by public auction 
into proceedings for acquisition of land — 
Religious institution held would not lose — 
(Maoris Hindu Religious and Chantabie 
Endowments Act (22 of 1059) S 34) 

Mad 183 A (C N 4l) 
S 4 (J) — Public purpose — Mean- 
ing of — See Civil Procedure Code (5 of 
1908) Pie Mad 183 B (C N 41) 

S 5A (as amended by U P Act 22 of 

19o4) — Applicability — See Land Acqui- 
sition Act (189-1) (as amended by TJ P 
Act 22 of 19o4) S 17 (1) (2) (1A) and (4) 
All 245 (C N 51) (Fll) 

S 5A , — Acquisition of land owned b j 

temple for construction of staff quarters of 
University — Acquisition is for a public pur- 
pose — See Land Acquisition Act (1894) 
S 4 (1) Mad 183 A (C N 4*) 

S 6 (as amended by U P Act 22 

of 1954) — Notification under the section 
read with S 17.(1) and (1A1 • Validity — 

Se« Land Acquisition Act, (18941 (as amend 
ca by U P Act 22 of I9a4r S 7 7 (I) (2) 
(1A) and (4) All 245 (C N 51) (FB) 

-T-—S 9 — Person not noticed under the 
section — Eligibility for seeking reference 
under S 18 (3) not affected — See Lard 
Acquisition Act (1894) S 18 

Madh Pra 78 D (C N 26) 


LAND . ACQUISITION! ACT (Contd) / 

- — Sections 11 12 18 and 2 (d) ~rr Land 
Acquisition Manual Executive Instruction 
Np 80 — Declaration of award under S 12 
by Additional Collector who was em 
powered to discharge functions of Collectoi 

— Approval by Collector in compliance 
with Instruction No 80 does not amount 
to award being made by Collector — Ad 
ditional Collector not incompetent to deciae 
reference under S 13 M P Adaptation ot 
Laws Order (1956) 

Madh Pra 78 A (C N 26' 

S 12 — Award by Addl Collector em 

powered to discharge functions of Collectoi 

— Approval by Collector in compliance 
with instruction No 80 — Effect — Ste 
Land Acquisition Act (1894) S 11 

Madh Pra 78 A (C N 26) 

• S 12 — Absence of prior notice under 

the section — Eligibility for seeking refer 
ence under S 18 (3) not affected — See 
Land Acquisition Act (1894) S 18 

Madh Pra 78 D (C N 26) 

S 13 — Application under S 18 by 

interested person — Not barred only because 
compensation i c already paid to nval claim 
ant — See Land Acquisition Act 1 (1894) 
S 18 Madh Pra 78 E (C N 20 

S 17 ( 1 ) (2) (1 A) and (4) Ss 5 A and 

C (a* amended by U P Act 22 of 1954) 

— Notification under S 17 (4) can only 

be made in cases falling under S 17 fl) 
and (2) and not in cases falling under S i7 
(1-A) — Acquisition of land for public pur, 
pose of establishing Irrigation Ddmonstia 
lion cum Research Farm falling under 
S 17 (1-A) — Notification under S 17 (4) 
held illegal All 245 (C N 51) (FB) 

- — S 18 — Collector acting under tl e 
•section satisfies test of Tribunal for pul 
poses of Art 227 of the Constitution — Se 
Constitution of India Art 227 

Cal 221 A (C N 3b) 
— ~*S 18 1 — Applications' 'stating that ap- 
plicants were prepared ‘to accept Ward 
amounts under protest and praying for pa, 
ments accordingly — Payments made and 
receipts were given on back of above ap 
plications without mentioning words 'under 
protest’ — Receipts must be related to ap- 
plications themselves * and must be linked 
with same and it could not be held to be 
receipts without protest so as to disentitle 
applicants to apply for references under 
S 18 Cal 221 B (C N 30 

—■ — S 18 — Award by Addl Collector 
empowered to discharge functions of Co! 
lector — APPioval by Collector —.Effect 

— See Land Acquisition Ac? (1894) U S ,11 

Madh Pra 78 A (CN 2W 

* S 18 — Section is mandatory — Ap- 

plication for reference by interested person 

— Refusal to make reference on groitni 
that applicant should file suit is illegal 

Madh Pra 78 B (C N 26) 
Sections 18 3 (b) 9 and 12 — Applica- 
tion for seeking reference under section 18 
by interested person — Absence of prior 
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LAND ACQUISITION ACT (Contd.) 
sendee of notices under Ss. 9 and 12 to 
him — Eligibility for seeking reference not 
affected , Madh Pra 78 D (C N 26) 

Ss. 18, 31 and 13 — Application 

under S. 18 by interested person — Not 
barred only because compensation is al- 
ready paid to rival claimant 

Madh Pra 78 E (C N 26) 
S. 18 — Application under by interest- 
ed person — Not barred by his filing Civil 
suit questioning entire acquisition proceed- 
ings Madh Pra 78 F (C N 26) 

S. 18 (3) (as inserted by S. 3 of 

C. P. and Berar Act 7 of 1949) — Refusal 
by Collector to make reference — Remed\ 
under S. 18 (3) not availed of — Writ not 
barred — See Constitution of India, Art. 226 
Madh Pra 78 C (C N 26) 

S. 31 — Disability under — Limited to 

person who receives compensation without 
protests — See Land Acquisition Act (1894/, 
S. 18 Madh Pra 78 E (C N 26) 

S. 40 (1) (b) — Words 'public purpose 

in S. 4 (1) — Interpretation not to be nar- 
rowed down to restricted words used in 
S. 40 ' ( 1 ) (b) — See Civil Procedure Code 
(5 of 1908), Pre. 

Mad 183 B (C N 41) 

LETTERS PATENT (JAMMU AND 
KASHMIR) 

Clause 12 — 'Judgment’ — Meaning — 

...Order even if it does not finally dispose of 
'•/the suit pro tanto, is a "judgment” if it deter- 
mines the rights of parties — Orders of 
character specified in Section 104 and 
Order 43, Rule 1, Civii P. C. except Cl. (JJ) 
are judgments J &K 52 A (C N 13) 

LIMITATION ACT (9 of 1908) 


— — S. 18 — Computation of period of 
limitation — When computation is to be 
made from particular date, such date is ex 
eluded from computation 
. Pat 160 A (C N 42) 


S. 21 — Acknowledgment by one of 

two joint executors of promissory note — 
Limitation will be saved against him only 
Pat 160 B (C N 42) 

Arts. 22, 24, 25 and 36 — Scope and 

applicability — Suit for damages for slan- 
der of goods or title — Residuary Art. 36 
applies and not Art. 24 or 25 — Claim 
in suit in substance one for damages for 
defamation and mental worry — Arts. 22 
24 and 25 apply — (Obiter) 

Punj 150 B (C N 26' 
Art. 24 — Applicabilitv — See Limi- 
tation Act (9 of 1908), Art. 22. 

’ Punj 150 B (C N 26' 


Art. 25 — Applicability — Suit for 

damages for 1 slander of goods or title — 
See -Limitation Act (9 of 1908), Art. 22 

Punj 150 B (C N 26) 

Art. 31 — Consignment of goods by 

Railway on 8-2-1962 — Goods arrived and 
unloaded at destination station on 12-2- 
1962 to the knowledge of consifinee-plain- 


LIMITATION ACT (1908) (Contd.) 
tiff — Plaintiff finding goods in damaged 
state and taking open delivery on 12-3-1962 
— Limitation — Limitation starts from the 
date of arrival of the goods and not from 
the date of open delivery — Fact that 
plaintiff came to' know that there was short 
delivery only on 12-3-1962 is not relevant 
for computing period of limitation though 
it may give cause of action for claiming 
compensation for such short delivery 

Pat 154 (C N 40) 

Art. 36 — Scope and applicability — 

Suit for damages for slander of goods or 
title — See Limitation Act , (9 of 1908/, 
Art. 22 

Punj 150 B (C N 26) 

Art. 182 ( 1 ) and (7) — Civil P. C. (1908), 

Ss. 2 (2), 2 (9), 33 and O. 20, Rr. 6 , 7 and 
O. 23, R. 3 — Compromise on 20-3-1958 — 
Defendant agreeing to pay amount within 
three months of compromise — Court 
ordering on 28-3-1958 to draw up a decree 
in terms of compromise on payment of 
Court-fee by each party — No Court-fee 
paid — By an order of Court decree pre- 
pared and signed on 26-4-1961 bearing dale 
28-3-1958 — Execution application filed on 
28-9-1961 held barred by time — Decree 
came into existence on 28-3-1958 ‘as it was 
the date on which judgment was pronounc- 
ed and the date 20-3-1958 on decree was 
the correct date 

Guj 152 (C N 29) 
LIMITATION ACT (3G of 1963) 

• S. 5 — 'Sufficient cause’ — Meaning 

of — Mistake or negligence of counsel or 
his clerk — Wrong and negligent advice as 
to forum of appeal — Appellant bona 'fide 
acting on such advice — Delay in filing ap- 
peal in proper Court — Erroneous finding 
as to sufficiency of cause after accepting 
facts alleged — • Error oi law — Interfer- 
ence in second appeal or revision with dis- 
cretion of lower Court — (Civil P. C. 
(1908), Ss. 100 and 115) 

All 210 (C N 43) 

S. 5 — Election petition — Delay in 

impleading necessary party — Condition, — 
Permissibility — See Representation of ‘the 
People Act (1951) S. 86 ' 1 

Andh Pra 151 C (C N 49) 

Art. 11 — Suit for compensation for 

short ‘ delivery against Railway administra- 
tion — Limitation — Starting point — 
See Limitation Act (1908) Art. 31. 

i Pat 154 (C N 40) 

M. P. INDUSTRIAL RELATIONS ACT (27 
of 1960) 

Ss. 31(3), 61 (l)(A)(a), 61 (2) — Labour 

Court, powers of — Domestic enquiry not 
in conformity with standing orders — En- 
quirv into charges can be made by Labour 
Court itself — Domestic enquiry not held 
in compliance with prescribed regulation — 
Same principle applicable — (Civil Sendees 
(Classification, Control and Appeal) Rules. 
R, 55 ) Madh Pra 65 A (C N 22) 
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M P INDUSTRIAL RELATIONS ACT 
(Cotild ) 

S 61(1) (A) (a) (2) — Powers of Labour 

Court — Domestic enquiry not m confor 
mity with Standing Orders — Enquiry into 
charges can be made by Labour Court itself 
—See M P Industrial Relations Act P7 of 
1960) S 31 (3) 

Madh Pra 65 A (C N 2°) 

S 66 — Revisional jurisdiction — 

Exercise of — Discretionary — Defect in 
Labour Courts Order — Industrial Court 
not bound to set it aside 

Madh Pra Co C (C N 22) 
MADRAS ALIAASANT1IANA ACT (9 of 
1949) 

S 36 — Repugnancy between Central 

•and State Act — When arises — See Cor 
titution of India Art 254 

Mys 1-5 B (C N 3o 

S 36 (5) — Hindu Succession Act (1956) 

S 7(2) — Hindu family go\ erred b> Aln« 
an’hana Law — Suit for partition — Pre- 
liminary decree allotting certain share to 
kovaru of defendants 22 to 24 all males — 
Deaths of defendants 24 and 23 m 1957 and 
1962 respectively — Succession to their 
shares — Held governed by S 7(2) of Hindu 
Succession Act and not by S 36(5) of the 
M dras Act— (Aliyasanthana law — Parti 
lion) Mys 175 A (C N 3o) 

S 36 (5) — Hindu Succession Act (19of ) 

S /(2) — Partition — Share allotted to 
ka\ ru of three males — • Death of two 
members — Difference in devolution of 
'hares — Anomaly — Remedy lies with the 
legislature Mys 175 C (C N 35) 

MADRAS CITY TOLICE ACT (3 of 1888) 

S 7 — Scope — See Criminal P C 

0898) S 190(l)(a) 

Mad 177 (C N 3J) 
MADRAS CULTIVATING TENANTS PRO 
TECTION ACT (25 of 19 j5) 

See under Tenancy Laws 
MADRAS ESTATES LAND (REDUCTION 
OF RENT) ACT (30 of 1917) 

See under Tenancy Laws. 

MADPAS GENERAL SALES TAN ACT (10 
o! 1959) 

See under Sales Tax 

MADRAS HINDU TELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (22 
ol 1959) 

- — S 34 — Acquisition of land belonging 
to temple for public purpose — Alteration 
of procedure for disposal of land — Reli 
pious institution held would not lose thereby 

— See Land Acquisition Act (1894) S 4(1) 

Mad 283 A(CN 4<) 

MAXIM 

— Ex turpi causa non oritur actio 
— Applicability — See Motor Vehicles Act 
(1939) S 59(1) 

Raj 155 (C N 33) 

Res ipsa loquitur — Applicability — 

See Motor Nehicles Act (4 of 1939) S 110 
Punj 172 (C N 29) 


MINIMUM WAGES ACT (II o! 1948) 

S 2 (b) — Mine for purposes of Ac 

includes quarry though there is some dio 
tmclfon between the two — (Words sne 
Phrases — Mine ) 

Orissa 110 B (C N S9 

Ss 2(b) 2(g) and Sch Parti Item 8 — 

Appropriate Government — Schedule err 
ployment — Employment m stone break 
mg or stone crushing — Appropriate Gov 
eminent in matters of employment in suefi 
works in relation to mine is Central Go/ 
emment whereas in matters of employment 
In such business otherwise than in relation 
to mine is State Government 

Orissa 110 A (C N 39) 

Ss3ind 5 (2) — Onssa State Govern 

ment Notification under dated 27 3 1963 fix 
ing minimum rates of wages payable to em 
ployees m stone breaking and stone cru'h 
mg operations in quarries in Orissa — 
Validity — Notification is intra vires — 
(Corstitution of India Article 2o8 — Dele- 
gation by President of function of Central 
Government) Orissa 110 C (C N 39) 

S 5(2) — Fixing of minimum rates of 

wages by Onssa Government in stone break 
mg and stone crushing operations in quar 
nes in Onssa — Validity — See Minimum 
Wages Act (1948) S 3 

Onssa 110 C (C N 39) 

Sch Part 1 Item 8 — Employment in 

stone breaking or stone crushing — Appro 
priate Govt in matters of employment in 
relu ion to mines is the Central Govt — 
See Minimum Wages Act (1948) S 2(b) 

Onssa 110 A (C N *91 
MOTOR VEHICLES ACT (4 of 1939) 

Ss 44(3) (4) and 45 Proviso 2 — Scope 

— Inter regional route — Applications lor 
permit made by persons m different regions 
to respective Regional Transport Authorities 

— State Transport Authority directing all 
such applications to be decided only by 
Regional Transport Authority of a specified 
region — Direction without jurisdiction 

Madh Pra 92 (C N 29) 

S 45 Proviso 2 — Inter regional 

route — Applications for permits made to 
re'pective R T As — Direction byS T A 
to decide all applications by R T A- of 
specified region — Direction without juris 
diction — See Motor Vehicles Act (1939/ 
S <4 (3) (4) Madh Pra 92 (C N 29) 

S 59(1) — Contract Act (1872) Sec 

lions 23 6a > — Transfer of motor vehieL 
permit without permission of Transport 
Authority — Such transfer is forbidden V 
Section 59(1) M V Act and therefore L, 
unlawful under Sect on 23 Contract Act — • 
Transport illegal to knowledge of parties — 
Berent of Section 6 d is not available — 
Maxim ex turpi causa non oritur actio —* 
Applicability Raj 155 (C N 33) 

— — Ss 96 (2) and (6) 110 A to 110 -F 
Claim for compensation m respect of acci 
dent involving death or bodily injury 
persons where there is policy of Insurance 
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, MOTOR VEHICLES ACT (Contd.) 

; against third party risk — Procedure pro- 
' vided in Act must be followed — Insurer 
must be made a party to proceedings 

Madh Pra 89 A (C N 28) 

Ss. 110 and 110-D — Claim for death 

caused in accident — Determination of 
- damages — Principles — Quantum award- 
ed by Claims Tribunal — Interference in 
Appellate Court — Conditions for, stated 
Mad 180 A (C N 40) 

Ss. 110, 110- A, 110-B, 110-C, 121 — 

Scope — Rule of absolute liability — In- 
juries sustained in motor accident — Claim 
for compensation — Negligence on part of 
master or his agent must be proved — Rule 
of res ipsa loquitur held on facts, not appli- 
cable — (Tort — Negligence) — (Maxim — 
Res ipsa loquitur) — (Tort — Master and 
Servant) Punj 172 (C N 29) 

S. 110A — Compensation — Determina- 
tion — Principles — See Motor Vehicles Act 
(1939), S. HOB Goa 50 (C N 13) 

Ss. 110A to 110F — No third party risk 

policy of insurance — Accident involving 
death or bodily injury to persons — Proce- 
dure to be followed — See Motor Vehicles 
Act (4 of 1939), S. 96 (2) (6) 

Madh Pra 89 A (C N 28) 

S. 110A — Scope — See Motor Vehicles 

Act (4 of 1939), S. 110 Punj 172 (C N 29) 

Ss. HOB and 110A — Compensation — 

.Determination — Principles 
* Goa 50 (C N 13) 

S. 11 0B — Claims in personal injury 

cases — Duty of Claims Tribunal 

Madh Pra 89 C (C N 28) 

S. 110B — Scope — See Motor Vehicles 

Act (4 of 1939), S. 110 Punj 172 (C N 29) 

S. 110C — Scope — See Motor Vehicles 

Act (4 of 1939), S. 110 

Punj 172 (C N 29) 

-S. 110D — Appeal upon quantum of 

damages — Grounds 

Madh Pra 89 B (C N 28) 

S. 110D — Claim for death caused in 

accident — Determination of damages — 
Principles — See Motor Vehicles Act (1939), 
S. 110 Mad 180 A (C N 40) 

S. 121 — Motor accident — Claim for 

compensation for injuries suffered — Negli- 
gence on part of master or servant has to 
be proved — Held on facts that rule of res 
ipsa loquitur did not apply — See Motor 
Vehicles Act (4 of 1939), S. 110 

Punj 172 (C N 29) 

MUNICIPALITIES 

—CITY OF BANGALORE MUNICIPAL 
CORPORATION ACT (69 of 1949) 

• Ss. 97, 98(1), 130 and Sch. Ill, Part V, 

Cl, VIII — Scope — Levy of Octroi duty 
cn animals and goods — Procedure under 
S. 98(1) must be followed — Object of pro- 
cedure indicated — Levy of Octroi without 
following procedure is without authority of 
law and violative of Art. 265 of the Consti- 
tution — Bangalore City Municipality — 
Notification dated 4-4-1967 imposing octroi 
(May) 1969 lndcse3 3. 
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MUNICIPALITIES — CITY OF BANGA- 
LORE MUNICIPAL CORPOARTION ACT 
(Contd.) 

on additional goods held ultra vires — 
(Constitution of India, Art. 265) 

Mys 167 A (C N 32) 
S. 98(1) — Levy of octroi duty on ani- 
mals and goods — Procedure under S. 98(1) 
must be followed — See Municipalities — • 
City of Bangalore Municipal Corporation 
Act (69 of 1949), S. 97 

Mys 167 A (C N 32) 
S. 130 — Non-compliance with proce- 
dure under S. 98(1) — Not cured by the 
citation of Section 130 in notification levying 
octroi duty on goods — See Municipalities 

— City of Bangalore Municipal Corpora- 
tion Act (69 of 1949), S. 97 

Mys 167 A (C N 32) 

Sch. Ill, Part V, Cl. VIII — Scope — 

Levy of octroi duty on animals and goods 

— See Municipalities — City of Bangalore 

Municipal Corporation Act (69 of 1949), 
S. 97 Mys 167 A (C N 32) 

—DELHI MUNICIPAL CORPOR ATION ACT 
(66 of 1957) 

S. 109 — Validation of electricity tax 

levied for a specified period by the Corpora- 
tion — Propriety — See Municipalities — 
Delhi Municipal Corporation (Validation of 
Electricity Tax) Act (1966), S. 2 

Delhi 159 B (C N 28) 
-S. 113 — Validation of levy of electri- 
city tax by Municipal Corporation for a 
specified period — Propriety — See Muni- 
cipalities — Delhi Municipal Corporation 
(Validation of Electricity Tax) Act (1966), 
S. 2 Delhi 159 B (C N 28) 

Ss. 113(2) fd), 150 — Levy of tax on 

consumption, sale or supply of electricity 
— Corporation can legally levy tax on con- 
sumption of electricity irrespective of the 
source of that electricity — Tax on con- 
sumption of electricity generated by the 
consumer himself is not illegal 

Delhi 159 C (C N 28) 

Ss. 113(2)(d) and 150 (1) — Power to 

levy tax — No guidance provided by Parlia- 
ment for fixation of rates — Absence of 
guidance amounts to excessive delegation — 
Sections are void Delhi 159 D (C N 28) 
S. 150 — Validation of Municipal Cor- 
poration’s resolution imposing electricity tax 
for a specified period — Propriety — See 
Municipalities — Delhi Municipal Corpora- 
tion (Validation of Electricity Tax) Act 
(1966), S. 2 Delhi 159 B (C N 28) 

S. 150 — Tax on consumptions, sale or 

supply of electricity — Legality — See 
Municipalities — Delhi Municipal Corpora- 
tion Act (1957), S. 113 (2)(d) 

Delhi 159 C (C N 28) 
-S. 150(1) — Power to levy tax — Sec- 
tion is void — See Municipalities — Delhi 
Municipal Corporation Act (1957), S. 113(2) 

(d) Delhi 159 D (C N 28) 

S. 150 (3) — Resolution levying tax 

under, validated in so far as rates specified 
related to consumption or sale of electri- 
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MUNICIPALITIES — DELHI MUNICIPAL 
CORPORATION ACT (Contd ) 
city — Resolution not specifying rates — 
Effect — See Municipalities — Delhi Muni- 
cipal Corporation (Validation of Electricity 
Tax) Act (1966) S 2 Delhi 159 E (C N 23) 

Sec 336 (2) (a) — Delhi Development 

Act (61 of 1957), Sec 14 — Permission 
for erection of building or execution of wouv 

— When can be refused — Mere prepara- 
tion of Master Plan under Development Ac* 

— Plan not indicating any particular and 

definite use of any land — Permission can- 
not be refused on ground of contravention 
of Section 14 SC 386 (C N 76) 

— DELHI MUNICIPAL CORPORATION 
(VALIDATION OF ELECTRICITY TAX) 
ACT (35 of 19GG) 

S 2 — Validation • — Municipal Cor- 
poration passing resolution on 24-6-59 levy- 
ing electricity tax under S 150 (3) of Delni 
Municipal Corporation Act (1957) — Reso- 
lution held illegal because of invalidity o l 
steps taken under sub-sections (1) and (2' 
which are conditions precedent — Subse 
que n t validation of resolution under sub-sec 
(3) py Validation Act — Validation also 
validated steps taken under anterior sub- 
sections (1) and (2) of Section 2 

Delhi 159 A (C N 23) 
S 2 — Validation — Municipal Cor- 
poration’s resolution imposing electricity tax 
for a specified period — In absence of lew 
for further period, validation of rates was 
held to be a< no effect — Municipalities — 
Delhi Municipal Corporation Act (1957), 
Ss 350, 109, 113 Delhi 159 B (C N 28) 

S 2 — Resolution of Delhi Municipal 

Corporation urder S 150 (3) of the Delia 
Municipal Corporation Act. 1957 vahaateu 
m so far as rates specified in the resolution 
in respect of tax on consumption or sale of 
electricity — Resolution not specifying 
rates — Resolution, however, approv- 
ing resolution of Standing Committee 
which in term referring to rates 
sanctioned by Government — Rates held 
were speenfea’ dy reiference, triougn not ex- 
pressly recited in the resolution of the cor- 
poration to the resolution of the standing 
committee Delhi 159 E (C N 23} 

—RAJASTHAN MUNICIPALITIES ACT (3S 
of 1959) 

S 104 — Constitutional validity — Con- 
stitution of India, Articles 14 and 245 — 
Section 104 is not void either on account of 
excessive delegation or on account of vio- 
lation of Art 14 Raj 146 A (C N 32) 

• S 104 — Scope — Tax is imposed by 
Government in its own rights and not on 
behalf of municipal board though it may 
benefit only the municipal boards — Local 
differences in taxes can be allowed, but 
they cannot be allowed to be outrageous — 
Constitution of India, Art 14 

Raj 146 B[CN 32) 


MYSORE RENT CONTROL ACT (22 of 
1961) 

Sae under Houses and Rents 
MYSORE RENT CONTROL RULES (1961) 
See under Houses and Rents 
MYSORE VILLAGE PANCHAYATS AND 
LOCAL BOARDS ACT (10 of 1959) 

See under Panchajats 

MYSORE VILLAGE PANCHAYATS DEC- 
LARATION OF VILLAGES (PROCE- 
DURE) RULES (1959) 

See under Panchayats 


OATHS ACT (10 of 1873) 

Ss 5 and 13 — Object of Act — Child 

witness — Duty of court to record its opi- 
nion — Omission to administer oath or to 
attach certificate as required by proviso to 
Sec 5 — Does not affect admissibility cf 
his evidence by virtue of Section 13 — (Evi- 
dence Act (1872), Section 118) 

Onssa 105 A (C N 33) 
— — S 13 — Child witness — Omission to 
administer oath or to attach certificate as 
required by proviso to S 5 — Does not 
affect admissibility of his evidence — See 
Oaths Act (1873), S 5 

Orissa 105 A (C N 33) 


PANCHAYATS 

—ASSAM PYNCIIAY'ATS ACT (24 of 1959) 

S J(i)and (2), Provisos — Assam Pai.-t 

cnayat (Constitution) (Amendment) Rules 
(1C04), Rules 87, 88 — PoA-er of State Gov- 
ernment under Section 3(1) and (2) respect- 
ing creation of Gaon Sabha and addition to 
cr subtraction from area of Gaon Sabha 
Independent of provisos to Section 3(2) — 
Government passing orders under Section 
3(i) and (2) on being moved by Gaon Sabha 
— Orders cannot be objected on ground ot 
non-compliance with procedure unaer 
Rules 87, 88 Assam 61 A (C N 14) 

S 3(1) and (2), Provisos — Scope o F 

provisos to Section 3(2) — Provisos are not 
exception to Section 3(1) and (2) — Powers 
of Government unde'- Section 3(1) and (2) 
art independent of provisos — Provisos may 
be considered as independent provisions 

Assam 61 B (C N 14) 

S 3(1) and (2)' Provisos — Creation 

of another Gaon Sabha on the recommen- 
dation by the Gaon Sabha — Gaon Sabha 
is estopped from challenging creation there- 
of by State Government • — See Evidence 
Act (1872), S 115 Assam 61 C fC N 1« 


—ASSAM PANCHAY'AT (CONSTITUTION) > 
(AMENDMENT) RULES (1964) i 

Rr 87, 88, — Orders of Government in 

exercise of powers under S 3(1) &. (2) of 
the Act on being moved by Gaon Sabha — 
Orders cannot be objected on ground of non- 
compliance v/ith formalities under the rules 
— See Panchayats — Assam Panchayat Act 
(24 of 1959), S 3(1) and (2), provisos 

Assam fil A (C N 14) 
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PANCHAYATS (contd.) 

— MYSORE VILLAGE PANCHAYATS AND 
LOCAL BOARDS ACT (10 of 1959) 

S. 3(1) (2) — Notification under S. 3(1) 

constituting two villages out of existing one 

— No prior declaration under S. 3 (2) that 
existing village has ceased to exist — Noti- 
fication is illegal. (Per Division Bench) 

Mys 149 C (C N 28) (FB) 

S. 3(2) — Mysore Village Panchayats 

Declaration of Villages (Procedure) Rules 
(1959) — Action under S. 3(2) — Consulta- 
tion with Taluka Board is not mandatory 
but only directory. (1963) 1 Mys LJ 150, 
Overruled Mys. 149 A (C N 28) (FB) 

S. 3(2) — Action under the section is 

an administrative act — See Constitution 
of India, Art. 226 

Mys 149 B (C N 28) (FB) 

—MYSORE VILLAGE PANCHAYATS DEC- 
LARATION OF VILLAGES (PROCE- 
DURE) RULES (1959) 

— See Panchayats — Mysore Village Pan- 

chovats and Local Boards Act (10 of 1959), 
S. 3(2) Mys 149 A (C N 28) (FB) 


PARTNERSHIP ACT (9 of 1932) 

S. 4 — Suit by partnership firm for 

libel or defamation of firm is not maintain- 
able — See 'Tort’ — Libel or Slander 

Punj 150 A (C N 26) 

S. 48 — One partner suing another 

partner for mortgage money — General 
account not asked for nor third partner 
made a party — Suit maintainable 

Guj 145 (C N 25) 

PENAL CODE (45 of I860) 

Ss. 21(10) and 409 — "Public servant - ’ 

— (Quaere) — Whether office-bearer of co- 
operative society, while discharging his 
duties as such, is public servant — (Co-ope- 
rative Societies — Bihar and Orissa Co- 
operative Societies Act (6 of 1935), S. 40) 

Pat 173 C (C N 46) 

S. 34 — Scope — Section does not 

create a specific offence — It merely enun- 
ciates principle of constructive liability for 
acts committed by two or more persons in 
furtherance of common intention 

Orissa 105 C (C N 35) 

S. 34 — Charge — Absence of mention 

of Sec. 34 — Effect — (Criminal P. C. (1898), 
Sections 233 and 537) 

Orissa 105 D (C N 35) 

S. 84 — Insanity — _ Legal insanity — 

Any insanity recognized in medical science 
is not legal insanity — Destruction of cog- 
nitive faculty of mind to such an extent 
as to render the accused incapable of know- 
ing the nature of the act or that what he 
was doing was contrary’ to law is necessary 

— Onus lies on accused to prove insanity 

— Tests laid down — Evidence Act (18/2), 

Ss. 101 to 104 Orissa 102 (C N 37) 


PENAL CODE (contd.) 

S. 177 — S. 52 of Income Tax Act, 

1922, does not repeal the section — See 
Income Tax Act (1922), S. 52 

Mad 145 A (C N 35) 
— — S. 182 — F. I. R. alleging certain cog- 
nizable offences — Informant filing com- 
plaint before Magistrate making same alle- 
gations — Allegations found to be false by 
Police — Magistrate cannot take cognizance 
of offences under Ss. 182, 211 and 193 
Penal Code — See Criminal P. C. (1898), 
S. 195 (l)(b) and (1) (a) 

SC 355 A (C N 70) 

S. 182 — See Criminal P. C. (1898), 

S. 207-A SC. 355 B (C N 70) 

— — -S. 193 — F. I. R. alleging certain cog- 
nizable offences — Informant filing com- 
plaint before Magistrate making same alle- 
gations — Allegations found to be false by 
Police — Magistrate cannot take cognizance 
of offences under Ss. 182, 211 and 193 
Penal Code — See Criminal P. C. (1898), 
S. J 95(1) (b) and (l)(a) SC 355 A (C N 70) 
S. 211 — F. I. R. alleging certain cog- 
nizable offences — Informant filing com- 
plaint before Magistrate making same alle- 
gations — Allegations found to be false by 
Police — Magistrate cannot take cognizance 
cf offences under Ss. 182, 211 and 193, Penal 
Code — See Criminal P. C. (1898), S. 195(1) 
(b) and (l)(a) SC 355 A (C N 70) 

S. 211 — See Criminal P. C. (1898), 

S. 207-A SC 355 B (C N 70) 

S. 300, Clauses secondly and thirdly — 

Applicability — Intention to cause bodily 
injury sufficient in the ordinary course of 
nature to cause death — Existence of such 
injury caused by act of accused proved — 
Intention to cause it may be presumed un- 
less there is evidence to contrary — On- 
facts accused held were guilty under Sec- 
tion 302/34 I. P. C. as case was covered by 
clause thirdly and not secondly’ of Section 
300 Orissa 105 E (C N 35) 

S. 302 — Confessional statement — Ac- 
ceptance of inculpatory portion alone — 
Permissibility — Inculpatory portion can be 
accepted if the exculpatory portion is found 
to be inherently improbable — Charge for 
murder — Confessional statement to Mukhi- 
ya of village — Exculpatory portion found 
to be not only inherently improbable but 
contradicted by the statement of accused 
under S. 342 Criminal P. C. — Acceptance 
of inculpatory portion and conviction based 
thereon, held, was valid — See Evidence 
Act (1872), S. 3 SC 422 (C N S3) 


Ss. 361, 363 and 376 — Accused taking 

or enticing 5 year old girl out of keeping 
of lawful guardian without consent of 
mother in the absence of father and subse- 
quently committing rape on girl — No 
pre-oi of any intention of rape at the time 
of kidnapping — Conviction under^ S. 366 
is improper — Conviction under Ss. 363 and 
375 is valid All 216 B (C N 45) 

S. 361 — "Takes or entices” — Taking 

when is complete — Consent of child im- 
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PENAL CODE (contd.) 
material • — Form of enticement not con- 
fined to offering sweetmeats 

All 216 C (C N 43) 

S 363 — Enticing or taking away five 

3 ear old girl out of lawful guardianship 
will out consent of mother in absence of 
father and subsequently committing rape on 
girl — No proof of any intention of rape 
at the time of kidnapping — Conviction 
under Ss. 363 and 375 valid — See Penal 
Cede (1860). S 361 All 216 B (C N 45) 


PENAL CODE (contd ) 
cuted — Yet offences under Ss 420 or 379 
not ruled out Cal 232 A (C N 40) 

— — Ss 420 and 379 — Mens rea — Accused 
o%. ner of taxi — Accused also having requi 
site token, insurance certificate, blue boots 
and R T A permit — Registered partner- 
ship for running taxi existing between com- 
plainant and accused — Evidence not shoe- 
ing criminal mind on the part of accused 
— Proceedings against accused under S 
420 not maintainable Cal 232 B (CN 40) 


S 375 — Laceration of hymen, posterior 

pennaeum and vaginal walls of victim — 
Absence of injury on person of accused, 
and particularly perns cannot be sole ground 
for discarding prosecution evidence 

All 216 A (C N 45) 
— — S 376 — Taking or enticing 5 year old 
girl out of keeping of lawful guardianships 
without consent of mother in the absence 
of father and subsequently committing rape 
on her — No proof of intention to rape at 
the tune of kidnapping — Offence — See 
Penal Code (1860), S 361 

All 216 B (C N 45) 

S 379 — Offence under the section — 

Existing partnership between complainant 
ind accused will not rule out commission 
>f offences under Ss 379 and 420 — See 
3 enal Code (1860), S 420 

Cal 232 A (C N 40) 

S 379 — Mers rea — Necessity — 

Existing partnership between accused and 
complainant — Effect — See Penal Code 
(I860), S 420 Cal 232 B (C N 40) 

— — S 379 — Conviction for theft and un- 
lawful possession of Telephone wires — 
He’d that there was no compliance with 
S 7 of Telegraph Wires (Unlawful Posses- 
sicn) Act and the Magistrate has no power 
to take cognizance of offence under that 
Act — Conviction for theft however was 
proper — See Telegraph Wires (Unlawful 
Possession) Act (1950), S 7 

Goa 55 (C N 16) 

S 409 — "Entrusted with property" — 

Loans advanced by bank to members of Co- 
operative Society — Loans realised by socie- 
ty to be repaid to bank — Secretary of 
Society failing to deposit realised amounts 
■ — Secretary liable under S 409 

Pat 173 A (C N 49) 

• — -S 409 — Secretary of a Co-op society 
failing to deposit realised amounts — Liab’e 
under the section — See Co-operative 
Societies — Bihar and Orissa Co-operative 
Societies Act (6 of 1935) S 40 

Pat 173 B (C N 45) 
— — S 409 — Office bearer of Co-operative 
Society discharging duty as such whether 
a 'public servant’ (Quaere) — See Penal 
Cede (1860), S 21 (10 } 

Pat 173 C (C N 46) 
Sa 420 and 379 — Registered partner- 
ship existing between complainant and ac- 


S 499 — Concurrent finding that appli- 
cant defamed the complainant — Revision 
petition is liable to be rejected m limine 
— See Criminal P C (1898), S 435 

Goa 52 (C N 14) 

S 511 — Preparation and attempt — 

Distinguished — See Essential Commodi- 
ties Act (1955). S 7 

Madh Pra 96 (C N 30) 


POLICE ACT (5 of 1861) 

— — Ss 7 and 12 — Rules under, R 16 3 
(Punjab) — Proceedings m Criminal Couit 
aga nst police officer for defalcation of Gov- 
ernment money — Magistrate while acquit- 
ting official stating tnat "I admit that none 
else would have dared to sign this entry 
in T A, bill but since it has not 

been proved ” and also recordmg 

that all prosecuhon witnesses had resiled — 
Held, case was covered by clauses (a) (o) 
and (c) and the official could not claim pro- 
tection of sub-rule (I) 

Pun] 131 B (C N 22) 

Ss 7 and 12 Rules under, R 16 38 

(1) (Punjab) — Criminal offence not con- 
nected with official relations of delinquent 
official with the public — Rule has no ap- 
plication Pun] 131 C (C N 22) 

Ss 7 and 12 — Rules under, R 16 24 

(1) Cls (n) and (in) (Punjab) — Police Offi- 
cial not admitting misconduct alleged 
ag nnst him — Cl (m) applies and not 

Cl (d) Pun] 131 D (C N 22) 

• Ss 7 and 12 — Rules under, K 162-f 

(1) Cl (i) (Punjab) — Summary of allega- 
tions — Names of witnesses and summary 
of <tatements which those witnesses are ex- 
pected to make need not be detailed m sum- 
mary of allegations Punj 131 E (CN 22) 

* S 7 — Supply of requisite copies of 

statements of witnesses to one who already 
has them — Net necessary — See Constitu- 
tion of India. Art 311 (2) 

Pun] 131 F(CN 22) 

7 Ss 7 and 12 — Rules under. R 16 24 

(Punjab) — Scope — It envelopes require- 
ments of Art 311 of Constitution and Rule 
7 of Pun]ab Civil Services (Punishment and 
Apreal) Rules, 1952 

Punj 131 H (C N 22) 

S 12 — Proceedings m Criminal Court 

against police officer for defalcation of Gov- 
ernment money — Held ca^e was covered 
by Cls. (a), (b) and (c) of R 16 3 and the 
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POLICE ACT (Contd.) 

official could not claim protection of sub- 

rule (1) — See Police Act (1861), S 7 

Punj 131 B (C N 22) 

S. 12 — Applicability of R. 16.38 (1) — 

Not applicable where offence is not con- 
nected with official relations of delinquent 
official with the public — See Police Act 
(1861), S. 7 Punj 131 C (C N 22) 

S. 12 — Police official not admitting 

misconduct alleged against him — Cl. (iff) 
of R. 16.24 (1) applies and not Cl. (ii) of 
the said rule — See Police Act (1861), S. 7 
Punj 131 D (C N 22) 

S. 12 — Rules under — Delinquent 

official already having copies of statements 
of witnesses to be examined in departmental 
inquiry and neither disputing the fact nor 
asking for another set — Another set need 
not be furnished to him — See Police Act 
(1861), S. 7 Punj 131 E (C N 22) 

S. 12 — Set of copies of witness — 

Statements, supply to one who already has 
them — See Constitution of India, Art. 311 
(2) Punj 131 F (C N 22) 

S. 12 — Scope — See Police Act (1861), 

S. 7 Punj 131 H (C N 22) 

Rules under, R. 16.3 (Punj) — Held the 

case was covered py Cls. (a), ( b ) and (c) 
and the official could not claim the 
protection of sub-rule (1) — See Police Act 
(1361), S. 7 Punj 131 B (C N 22) 

Rules under, Rule 16.24 (Punj) — Scope 

— See Police Act (1861), S. 7 

Punj 131 H (C N 22) 

Rules under R. 16.24 (Punj) — Supply 

of fresh set of copies of statements of wit- 
nesses, to one who already has them — Not 
necessary — See Constitution of India, Art. 
311 (2) Punj 131 F (C N 22) 

Rules under R. 16.24 (1) Cls. (ii) and 

(iff) (Punj) — Police official not admitting 
misconduct alleged against him — Cl. (iff) 
applies and not Cl. (ii) — See Police Act 
(1361), S. 7 Punj 131 D (C N 22) 

Rules under R. 16.24 (1) & Cl. (i) (Punj) 

— Names of witnesses and summary of 

statements which those witnesses are expect- 
ed to make need not be detailed in sum- 
mary of allegations — See Police Act (1861), 
S. 7 Punj 131 E (C N 22) 

Rules under Rule 16.38 (1) (Punj) — 

Applicability — See Police Act (1861), S. 7 
Punj 131 C (C N 22) 

PREVENTION OF FOOD ADULTERATION 
ACT (37 of 1934) 

Ss. 2 (xiii), 10, 12, 16 — 'Sale' includes 

sale for analysis to public or to Food In- 
spector — Sale to member of public can be 
only voluntary but sale to Food Inspector 
may be voluntary or non-voluntary — Tea 
vendor storing milk for tea — No evidence 
to show that it was kept for sale_ — Food 
Inspector taking sample for analysis against 
protest of tea vendor — Vendor accepting 
its price and granting receipt without any 


PREVENTION OF FOOD ADULTERATION 
ACT (contd.) 

coercion — Transaction held to be sale 
within S. 2 (xiii) Pat 155 A (C N 41) 

; S. 7 — Sale of adulterated tea — Bind- 

ing nature of report of Public Analyst and 
certificate of Director — See Prevention of 
Food Adulteration Act (1954), S 13 

Ker 146 (C N 33) 
— — S. 7(i) — Sample of ghee taken from 
tins taken out of cold storage — Sample 
containing more moisture and oleic acid 
than prescribed in Rules — Such increases 
within possible ranges of variation under 
such circumstances — Conviction for adul- 
teration illegal — See Prevention of Food 
Adulteration Act (1954), S. 16 (a) (i) 

Cal 247 B (C N 44) 

S. 10 — Sale includes sale for analysis 

to public or to Food Inspector — See Pre- 
vention of Food Adulteration Act (1954), 
S. 2 (xiii) Pat 155 A (C N 41) 

S. 12 — 'Sale’ includes sale for analysis 

to public or to Food Inspector — See Pre- 
vention of Food Adulteration Act (1954), 

S. 2 (xiii) Pat 155 A (C N 41) 

Ss. 13, 7, 16 — Sale of adulterated tea 

— Report of Public Analyst and certificate 
of Director — Value of — Binding nature 
on Courts Ker 146 (C N 33) 

S. 13(5) — - Report of public analyst — • 

Evidentiary value — Examination of public 
Analyst not essential unless he is called by 
either party — Prevention of Food Adul- 
teration Rules (1955), R. 20 — Addition of 
adequate quantity of preservative to sample 
of milk — Non-compliance — Delay of two 
months and a half in examination of sample 
— Report of Public Analyst can be relied 
upon as basis of conviction 

Pat 155 B (C N 41) 
S. 16 — Sale of adulterated tea — Re- 
port of Public Analyst and certificate of 
Director — Value of — Binding nature on 
Courts — See Prevention of Food Adultera- 
tion Act (1954), S. 13 Ker 146 (C N 33) 
S. 16 — "Sale” includes sale for ana- 
lysis to public or to Food Inspector — See 
Prevention of Food Adulteration Act 
(1954), S. 2 (xiii) Orissa 155 A (C N 41) 

S. 16(l)(a)(i), Proviso — Sentence — • 

Offence of adulteration of milk by tea 
vendor only of technical nature — Sentence 
of fine of Rs. 5/- only would meet require- 
ments of justice as offence is covered by 
proviso to S. 16(1) and a sentence of im- 
prisonment is not compulsory 

Pat 155 C (C N 41) 

Ss. 16 (1) (a) (i) and 7 (i)— Sample taken 

from sealed tin of ghee brought out of colu 
storage — Sample containing more moisture 
and oleic acid than standard prescribed in 
Rules — Such increases within possible 
ranges of variation under such circumstances 

Conviction for adulteration illegal — 

(Prevention of Food Adulteration Rules 
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PREVENTION OF TOOD ADULTERATION 
ACT {contd) 

(1055). Appendix I. A 11 14) 

Cal 247 B (C N 44) 

S 17 (1) Proviso — Accused m-cnarge 

of office of company as persons in charge 
of and responsible to company for conduct 
of its bu'iress — Commodity manufactured 
by company at a place different from that 
of office — Accused not concerned with 
manufacture — Conviction of accused for 
adu'teration of commodity is not justifiable 
Cal 247 A (C N 44) 

PREVENTION OF FOOD ADULTERATION 
RULES (1935) 

■ Appendix I A 11 14 — Conviction for 

adulteration held illegal in the cir- 
cumstances — See Prevention of Food 
Adulteration Act (1934), S 16 (1) (a) (l) 

Cal 247 B (C N 44) 

PREVENTIVE DETENTION ACT (4 of 1950) 
£te under Public Safety 
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PUBLIC SAFETY — PREVENTIVE DETEN- 
TION ACT (contd) 

S 12 — Detention order — Expiry of 

— Expires on expiry of 12 months from date 
cl detention — See Public Safety — Pre- 
ventive Detention Act (1950) S 11 A 

Cal 234 (C N 41) 
S 14 — Detention order expires on ex- 
piry of 12 months from date of detention 

— Release on parole by Government can- 
not operate as suspension of detention order 

— See Public Safety — Pre%entive Deten- 
tion Act (1950), S 11 A 

Cal 234 (C N 41) 


PUNJAB DOCUMENT WRITERS LICEN- 
SING RULES (1961) 

Rule 3(2) — Rule is ultra vires — See 

Registration Act (1903), S 69 (1) (bb) (as 
amended by Indian Registration (Punjab 
Amendment) Act (1961) 

Delhi 134 (C N 22) 


PROVINCIAL SMALL CAUSE COURTS 
ACT (9 o! 1887) 

S 16 — S 35 is an express provision con- 
templated by S 16 — See Provincial Small 
Cause Courts Act (1887). S 35 

Guj 147 B (C N 26) 

Ss 24 ard 27 — Decree or order to be 

firs) and non-appealable must be made b> 
Smell Cause Court Guj 147 A (C N 26) 

S 24 — Suit first tned by Small Caax. 

Court and subsequently by Court of ordi- 
nary’ civil jurisdiction — Neither S 24 noi 
S 27 would apply — See Provincial Small 
Cau-e Courts Act (1887) S 35 

Guj 147 B (C N 26) 

■ S 27 — Decree or order made bv a 

Ccuit of Small Causes alone is final under 
the section — See Provincial Small Cause 
Courts Act (1887). S 24 

Guj 147 A (C N 26) 

S 27 — Suit first tried by Court of 

Small Causes and subsequently by Court 
of ordinary' original jurisdiction — Neither 
S 24 nor S 27 would apply — See Provin- 
ce 1 Small Cause Courts Act (1887) S 35 
Guj 147 B (C N 26) 

Ss 35, 16 24 end 27 — S 35 is an 

express proms on contemplated by S 16 — 
Suit first tned by Small Cause Court and 
subsequently by Court oi ordinary Civil 
junmicticn — Order pas c ed by latter 
Court — Neither S 24 nor S 27 would ap- 
ply Guj 147 B (C N 26) 

PUBLIC SAFETY 

— PREVENTIVE DETENTION ACT (4 o! 

1350) 

• Ss 11A, 13 and 14 — Detention order 

e -mires on expiry of 12 months from dale 
of detention — Interim bail by Court or 
re’ea c e on parole by Government cannot 
operate as suspension of detention order 

Cal 234 (C N 41) 


PUNJAB PRE-EMPTION ACT (1 of 1913) 
S 15(1 )(b) thirdly (as amended by Pun- 
jab Act 10 of 1960) — Or. meaning of — 
Does not mean 'and — lather’s brother ha» 
superior right over father's brother’s son — 
(10G8) 70 PLR 571, Overruled — (Word* 

and Phrases — Or) 

Delhi 154 B (C N 27) (FB) 


PUNJAB REORGANISATION ACT (1966) 
S 93 — Proceeding — Reference of in- 
dustrial dispute to Labour Court or Indus- 
trial Tribunal is a proceeding within mean- 
ing of section Pun] 147 A (C N 25) 

— — S 93 — "Corresponding Court, Tribu- 
nal. authority or officer" — Transfer of case 
from Labour Court, Rohtak to Labour 
Co,»rt, Jullundur — Labour Court, Jullun- 
our, is ccnesponding Labour Court in Roh- 
tak by virte of S 10 of Industrial Disputes 
Act (1947) Punj 147 B (C N 25) 


PUNJAB SECURITY OF LAND TENURES 
ACT (10 of 1953) 

See under Tenancy Laws 


RAII WAY ESTABLISHMENT CODE 
Rr. 1702, 1703 — Special provisions ap- 
plicable to ex-B N Railway Company em- 
ployees — General provisions in the Code 
do not apply til) the special provisions aic 
repealed or abrogated — Enquiry against 
petitioner — Charges framed by District 
Mechanical Engineer and enquiry ordered 
by lum — Held that the District Mechani- 
cal Fngmeer was not the Head of the 
Department and hence the proceedings vveie 
net valid Andh Pra 155 A (C N 50) 

Rule 1702 — First notice mentioning 

proposed punishment — Prejudice 

Andh Pra 155 B (C N 50) 

R W03 — “ Enquiry against petitioner 

‘ — Charges framed by District Mechanical 
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RAILWAY ESTABLISHMENT CODE (contd.) 

Engineer - — Validity of proceedings — See 
Railway Establishment Code Rules, R, 1702 
Andh Pra 155 A (C N 50) 


Religious and charitable endow- 

MENTS (contd.) 

Layalbagh institution at Agra traced 

All 248 H (C N 52) 


RAILWAYS ACT (9 of 1890) 

Sec. 74C (3) — Mango consignment, 

despatched at owner’s risk, reaching destina- 
tion 2 days late than reasonable time — 
Mangoes found unfit for human consump- 
tion — Delay of two days not being un- 
reasonable Railway not responsible for des- 
truction — Presumption that damage was 
due to delay of two days cannot be drawn 
— (Evidence Act (1872), Section 114) 

Orissa 100 A (C N 36) 


RAILWAY GENERAL RULES NO. 29 
(1954) 

In terms, Rule 29 has no application to 

booking of perishable goods 

Orissa 100 B (C N 36) 

RAJASTHAN MINOR MINERAL CON- 
CESSIONAL RULES (1959) 

R. 46 — Appeal under, heard by secre- 
tary but disposed of by Minister in-charge — - 
Invalid — See Constitution of India, Art. 166 

Raj 129 (C N 28) 


RAJASTHAN MUNICIPALITIES ACT (38 
of 1959) 

See under Municipalities. 

RAJASTHAN SALES TAX ACT (29 of 1954) 
See under Sales Tax. 

REGISTRATION ACT (16 of 1908) 

S. 2(6) — Gift of cash in favour of a 

■deity — Document does not require regis- 
tration — See Registration Act (1908), 
S. 17 All 248 I (C N 52) 

Ss. 17, 2(6) — Document making a gift 

of cash in favour of a deity does not require 
registration All 248 I (C N 52) 

S. 69 (l)(b) (as amended by Indian 

Registration (Punjab Amendment) Act (1961) 
— Punjab Document Writers Licensing 
Rules (1961), R. 3(2) — Sub-rule (2) is in 
excess oi rule-making powers conferred 
under S. 69 (1) (bb) and so ultra vires 

Delhi 134 (C N 22) 


RELIGIOUS AND CHARITABLE ENDOW- 
MENTS . . , . 

Concept and early history of charitable 

and religious trusts, right from the period 
of Roman law, traced with special reference 
to property gifted to the institution and the 
•ownership of such property — In this connec- 
tion law oi gifts to corporation and corpora- 
tion sole under English law also discusseu. 
Hindu juridical notions regarding gift to 
God and charitable institutions also discuss- 
ed Case law referred — Transfer of Pio- 
perty Act (1882), S. 122 — Hindu Law — • 
Religious Endowment All 248 L (C N a-) 

Rrdhaswami faith and Dayalbagh — 

Tenets of Radhaswami faith and history ot 


Representation of the people act 

(43 of 1951) 

ySs. 33(5), 36(2) (b) — Requirements of 
Valid nomination naper — Non-compliance 
— Effect SC 395 A (C N 78) 

~ — S. 36(2) (b) — Requirements of valid 
nomination paper — Non-compliance — 
Effect ■ — See Representation of the People 
Act (1651), S. 33 (5) SC 395 A (C N 78) 
~ — S. 79(b) — "Candidate” — Who is — 
Sc.e Representation of the People Act (1951), 
S. 86(1) Andh Pra 151 A (C N 49) 

~ — S. 82(b) — Election petition — Parties 
to — Person who has withdrawn from con- 
gest — When necessary party — See Repre- 
sentation of the People Act (1951), S. 86(1) 
Andh Pra 151 A (C N 49) 
— — S. 86 — Election petition — Necessary 
P^rlv, not impleaded — Petition liable to 
be dismissed — Delay cannot be condoned 
— - (Limitation Act (1963), S. 5) — (Civil 
P. C. (1908), O. 1, R. 10) 

Andh Pra 151 C (C N 49) 
— Ss. 86(1), 79(b), 82(b), 123(1) (B) (a) — 
Election petition — Parties to — (Candidate 
withdrawing from contest — Allegations of 
bribery against him — He is a necessary 
P9rty to election petition — Failure to im- 
plead him is fatal 

Andh Pra 151 A (C N 49) 
— — S. 86(1) and (4) — Sub-section (4) when 
comes into play 

Andh Pra 151 D (C N 49) 
— — S. 116-A — Appeal to Supreme Court 
— Finding of fact and appreciation of evi- 
dence — Practice SC 395 B (C N 78) 
— — S. 123 — Scope 

Andh Pra 151 B (C N 49) 
— — S. 123 (1)(B) (a) — Allegation of bri- 
bery against a candidate who had with- 
drawn from contest — He is necessary 
party to election petition — Failure to im- 
ph;ad him is fatal — See Representation of 
the People Act (1951), S. 86 (1) 

Andh Pra 151 A (C N 49) 
— — S. 123(2) (ii) — Corrupt practice — 
Undue influence — Speech exhorting voters 
thai if they voted for the congress or a 
congress candidate they would be commit- 
ting the sin of go-hatya amounts to an at- 
tempt to induce voters to believe that they 
would become objects of divine displeasure 
or spiritual censure falling within the mis- 
chief of S. 123(2) (ii) SC 395 C (C N 78) 

RICE MILLING INDUSTRY (REGULA- 
TION) ACT (21 of 1958) 

— —Kerala Paddy (Restriction of Milling) 
Older, 1967, passed by Kerala Govt, as a 
delegate of Central Govt, is not an invalid 
order — It cannot be said that the pur- 
pose of the order is the same as that of the 
Central Act — See Constitution of India, 
Art. 245 Ker 154 D (C N 36) (FB) : 
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RULES OF BUSINESS (GOVERNMENT Or 
RAJASTHAN) 

— R 5 — Appeal under R 46(2) of Raj 
Mineral Concession Rules 19o9 heard by 
Secretary but disposed of by Minister m- 
ch«rge — • Invalid — See Constitution of 
India Art 166 Rai 129 (C N 25) 

- — -R 21 — Appeal under R 46(2) of Raj 
Minor Mineral Concession Rules 1959 
heard by Secretary but disposed of by 
Mimster-m-charge — Invalid — See Con- 
stitution of India Art 166 

Raj 129 (C N 28) 

SALES TAX 


—CENTRAL SALES TAX ACT (74 of 1956) 

• S 2(b) — Madras General Sales Tax 

Act (1 of 1959) Section 2(g) — Business of 
manufacture and sale of machinery and its 
parts — Purchase of arc furnaces for use 
in foundry of the assessee — On finding 
them unsuitable furnaces sold at profit — 
Proceeds of sale do not form part of busi- 
ness turnover SC 348 (C N 68) 


—MADRAS GENERAL SALES TAX ACT 
(1 of 1959) 

■ S 2(g) — Business of manufacture and 

sale o* machinery and its parts — Purchase 
of arc furnaces for use in foundry of the 
assessee — On finding them unsitable, 
furnaces sold at profit — Proceeds of sale 
do not form part of business turnover — 
See Sales Tax — Central Sales Tax Act 
(1956) S 2 (b) SC 348 (C N 68) 

—RAJASTHAN SALES TAX ACT (29 of 
1954) 


■ S 2 (o) (s) and (t) — Colliery Control 

Order (1945) Cl 4 • — Turnover from sale 
of goods — Liability to tax — Essential 
element — Agreement between State and as- 
sessee acting — See Sales Tax — Rajasthan 
Sales Tax Act (29 of 1954) S 3 

SC 343 A (C N 67) 

* Ss. 3 2(o) (s) and (t) — Colliery Control 

Order (1945) Clause 4 — Turnover from 
sale of goods — Liability to tax — Essen- 
tial elements — Agreement between State 
and assessee acting as agent of a Coal Com- 
pany to sell coal — Price fixed under Col- 
liery Control Order — Effect of Control 
Order — Supply of coal by assessee — 
Transaction held one of sale of goods — 
Turnover liable to tax ILR (1965) 15 Raj 
603 Reversed SC 343 A (C N 67) 

S 3 — Sales Tax < — Sales Tax Laws 

Validation Act (1956) S 2 — Rajasthan Sales 
Tax Act {29 of 1954) S3— Inter State 
Sales — Order of Assessment of Sales Tax 
for entire assessment Year 1955-56 — S3 
of Act of 1956 validating levy of sales taxon 
Inter-State Sales till September 6th. 1955 — 
■Writ of mandamus can be issued directing 
State not to realise sales tax except 
with regard to transactions of sale between 
the period April. 1955 and September 6th 
1955 both days inclusive — See Sales Tax 
— Sales Tax Laws Validation Act (1956) 
S 2 SC 343 B (C N 67) 


SALES TAX (contd ) 

— SALES TAX LAWS VALIDATION ACT 
(7 of 1956) 

— — S 2 — Rajasthan Sales Tax Act (29 o 
1954) Section 3 — Inter-State sales - 
Order of assessment of sales tax for entrn 
assessment year 1955-56 - — Section 2 of Ac 
of 1956 validating levy of sales tax on inter 
State sales till September 6 1955 — Wnt o 
mandamus can be issued directing Stab 
not to realise sales tax except with regan 
to transactions of sale between the peno 
Apnl 1 1955 and September 6 195 d botl 
days inclusive — Constitution of India 
Article 226 ILR (1965) 15 Raj 603 Reverse! 

SC 343 B (C N 6T 


SALES TAX LAWS VALIDATION ACT 
(7 of 1956) 

See under Sales Tax. 

SAURASHTRA LAND REFORMS ACT (2 
of 1951) 

See under Tenancy Laws 


SOCIETIES REGISTRATION ACT (21 ol 
1860) 

Ss 1. 2 3 19 — Certified copy of regis 

tration of society under Act produced — 
Presumption as to signature of persons on 
memorandum of association — Burden to 
prove contrary — Evidence Act (1872) 
S 114, Illus. (e) All 248 C (C N 52] 

S 2 — Registration of society — Duty 

of Registrar — See Societies Registratior 
Act (1860) S 1 All 248 C (C N 52 

- — -S 3 — Registration of Society — Duty 
of registrar — See Societies Registratior 
Act (1860), S 1 AH 248 C (C N 52] 
S 6 — Civil P C. (1908) O 1 R 10 

0 29 R. 1 — Suit brought in the name 

01 society through its secretary who was 

named — Suit as laid is valid — The pro 
vision in S 6 which begins with the word* 
'may sue or be sued in the name of on” 
of its officers cannot take away the right 
of the Society itself to sue or be sued in 
it* own name Sec. 6 is merely an enabling 
provision All 248 G (C N 52) 

S 13 — Manner of dissolution of society 

is indicated in S 13 — By-law of society 
that it shall stand dissolved m case no Sant 
Sad Guru reappeared within two yea-s of 
the death of the fast Sant Sad Guru null- 
tot**s against S 13 and must therefore be 
deemed to be invalid and inoperative 

All 248 F (C N 52) 
— — S 19 — Certified copy of registration 
of society produced — Presumption as 
to signature of persons on memoran- 
dum of association — See Societies Regis- 
tration Act (1860) S 1 

All 248 C (C N 52) 
“S 20 — Society tor charitable purposes 
*T Some objects religious but dominant 
object, charitable — Society can be regis- 
16 red All 248 E (C N 52) 
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SPECIFIC RELIEF ACT (1 of 1877) 

! S. 9 — Scope — Tenant holding over 

after expiry of lease — Has a possessory 
title Mad 191 C (C N 43) 

S. 9 — Words "due process of law” — 

: Not equivalent to word legally — Whether 
1 power can be claimed to disturb quiet pos- 
session by force relying on terms in lease 
/ deed drawn in conformity with statutory 
provisions Mad 191 E(CN 43) 

— 7 — S. 9 — Person inducted into possession 
without his transfer having right in law 
to do so — Such person cannot claim bene- 
fit of S. 53 A of T. P. Act 

Mad 191 F (C N 43) 

■ S. 9 — Judgment and decree under the 

section — Revision is maintainable — See 
Civil Procedure Code (5 of 1908), S. 115 
Mad 191 G (C N 43) 

S. 28 — Applicability — See Civil 

P. C. (1908), O. 21 R. 19 

Andh Pra 146 (C N 46) 
— - — S. 42 — Suit for mere declaration that 
suit property belongs to the plaintiff and 
that the defendants in occupation are mere 
licensees without a prayer for their eject- 
ment is maintainable All 248 O (C N 52) 

SUCCESSION ACT (39 of 1925) 

S. 214 — Production of succession certifi- 
cate — Trial Court specifying timelimit for 
production of succession certificate — Sec- 
tion only requires production of certificate 
at any time before decree is passed — 
0 Trial Court’s order was erroneous 

Guj 158 A (C N 28) 

S. 214 — Original pro-note executed in 

favour of deceased husband of plaintiff — 
Original pro-note substituted by a new one 
in favour of plaintiff — Consideration o I 
substituted pro-note was initial amount 
loaned by deceased husband — Succession 
certificate held not necessary — Fact that 
consideration of substituted pro-note was 
initial amount of the original pro-note had 
no relevance Guj 150 B (C N 28) 

TELEGRAPH WIRES (UNLAWFUL POS- 
SESSION) ACT (74 of 1950) 

• S. 7 — Magistrate, not agreeing with 

final report submitted, ordering submis- 
sion of fresh chargesheet after reinvestiga- 
tion — Validity — See Criminal P. C. 
(1898), S. 190 Cl) (c) All 241 A (C N 49) 
S. 7 — Conviction for theft and un- 
lawful possession of telephone copper wire 
— Notification delegating power to file 
complaint as required under S. 1 (1) Pub- 
lished in fact in Gazette of India as cited 
in the footnote to S. 7 in AIK Manual, 
Vol. 15 P. 592 but not brought on record 
— Complainant not stating that the com- 
plaint was made by or under authority of 
Central Government or that he was special- 
ly empowered to file that complaint — 
Held that there was no compliance witn 
S. 7 and the Magistrate had no power to 
take cognizance of the offence under Tele- 
graph Wires (Unlawful Possession) Act — - 
'.Conviction and sentence for the offence of 


4B 

TELEGRAPH WIRES (UNLAWFUL POS- 
SESSION) ACT (contd.) 
theft under S. 379 Penal Code was, how- 
ever, proper — (Penal Code (1860), S. 379)- 

Goa 55 (C N 16)- 

TENANCY LAWS 

—BIHAR LAND REFORMS ACT (30 of 
1950) 

S. _ 4 (d) — Scope — Suit for arrears 

of maintenance out of income of certain 
property, claiming only money decree with- 
out enforcing charge on the property — 
Suit is not barred by S. 4 (d) 

Pat 162 B (C N 43) • 

S. 33 — Ad interim compensation — It' 

is not compensation in lieu of property — 
It is interest on compensation — Ad interim- 
compensation is income which is attachable 

— Mutawalli in charge of wakf property — 

Beneficiary having charge on income for 
maintenance — Property later vesting in 
Government — Ad interim compensation- 
paid to Mutawalli is income attachable by 
the beneficiary Pat 162 C (C N 43) 

— MADRAS CULTIVATING TENANTS- 
PROTECTION ACT (25 of 1955) 

S. 2 (a) — Cultivating tenant — Pri- 
vate agricultural land of landlord — Agri- 
cultural lease is governed by the Act and- 
not by Transfer of Property Act — Heirs 
of original lessee are cultivating tenants and- 
not trespassers — (Transfer of Property Act 
(1882), S. 117) Mad 172 A (C N 38) 

—MADRAS ESTATES LAND (REDUCTION' 
OF RENT) ACT (30 of 1947) 

S. 3A (4) (b) — Question whether par- 
ticular land is private land or ryoti land — 
Decision of Tribunal on appeal is final and 
Civil Court’s jurisdiction is expressly barred- 

— See Civil P. C. (1908) S. 9 

Mad 172 C (C N 38) 

—PUNJAB SECURITY OF LAND TENURES 
ACT (10 of 1953) 

S. 2 (1) and (6) — Application under 

S. 18 — Sub-tenant is not entitled to make- 

— See Tenancy Laws — Punjab Security 
of Land Tenures Act (10 of 1953), S. 18 

SC 392 (C N 77) 

Ss. 18 and 2 (1) and (6) — Applica- 
tion under Section 18 — Sub-tenant is not. 
entitled to make SC 392 (C N 77) 

— SAURASIITRA LAND REFORMS ACT' 
(25 of 1951) 

S. 2(15) — Expression 'grant’ in S. 18, 

interpretation of — Grant by ruler of. 
erstwhile State of Virpur confirmed by 
Government of India subject to condition 
that grantee would not evict cultivator.? 
from land — Grant accepted by grantee 
subject to conditions — By a notification,* 
under S. 2 (15) of the Act grantee declar- 
ed to be a Girasdar subject to provisions- 
of S. 18 — Application by grantee under* 
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TENANC1 LAWS— SAURASHTRA LAN'D 
REFORMS ACT (contd ) 

S 10 as Girasdar for order of allotment of 
la”d for personal cultivation, held mcompe- 
ten* — Grantee was bound by conditions 
arnexed to grant and Mamlatdar could not 
Pc.s« an order enabling him to evict the ten 
ants — See Tenancy Laws — Saurashtra 
.Lard Reforms Act (25 cf 19ol) S 18 

SC 370 (C N 72) 

Ss 18 19 20 and 2 (15) — Expression 

'grant in Section 18 interpretation of — 
■G r ant by rule of erstwhile State of Vir 
pur confirmed by Government of India 
subject to condition that grantee would not 
•evict cnltuators from land — Grant accept 
■ea bv grantee subiect to conditions — By 
a notification under Section 2 (15) of the 
Act grantee declared to be a Girasdar sub 
left to prov i«ions of S 18 — Application 
by grantee under Sec 19 as Girasdar for 
order of allotment of land for personal 
cultivation held ireompetent — Grantee 
was bourd by conditions annexed to gran 
ard Mamlatdar could not pass an order 
e abhng him to evict the tenants 

SC 370 (C N 72) 

• S 1« — Expression grant in S 18 

inerp etation of — Grant by ruler of 
ersrtv hi'e State of Virpur confirmed by Gov 
e r n»nent of India subject to condition that 
g antee would not evict cultivators from 
land — Grant accepted by grantee subject 
vO conditions — By a notification under 
S 2 (15) of the Act grantee declared to be 
a Girasdar subject to provisions of S 18 — 
Application bv grantee under S 19 
Girasdar for order of allotment of land for 
-personal cultivation held incompetent — 
Grantee \ni bound by conditions annexed 
to grart and Mamlatdar could not pass an 
ordei enab’mg him to evict the tenants — 
S c e Tenancy Laws — Saurashtra Lana 
Reforms Act (25 o* 19ol) S 18 

SC 370 (C N 72) 

• S 20 — Expression grant m S 18 

interpretation o' — Grant by ruler of erst 
■while State of Virpur confirmed by Gov 
ernment of India subiect .to onndUinn ihrl 
gr^rtee would not evict cultivators from 
lend — Grant accepted by grantee subject 
to co-dit ons — By a notification under 
S ** (15) of the Act grantee aeclared to be 
a Girasdar subject to previsions of S 18 
— Application bv grantee under S 19 as 
Girasdar for order of allotment of land for 
Personal cultivation held ireompetent • — 
Grantee was bound by conditions annexed 
to grant and Mamlatdar could not pass an 
order enablin'* him to evict the tenants — 
See Tenancy Laws — Saurashtra Land Re- 
ferr* s Act (2o of 1951) S 18 

SC 370 (C N 72) 


TORT 

Libel or slander — Action for — Sui f 

"bv partnership firm for libel or defamation 
o* firm not maintainable — Such suit can 


TORT (confd ) 

ho» ever be brought by its partners — ■ Fona 
of suit indicated — (Civil P C (1908) O 30 
R 1) — (Partnership Act (1932) S 4) 

Pun] 150 A (C N 26) 
Master and Servant — Rule of abso- 
lute liability — Held on facts that rule os 
res ip c a loquitur did not apply — See 
Motor Vehicles Act (4 of 1939) S 110 

Punj 172 (C N 29) 
— — Negligence — Vicarious liability — 
Relationship of master and servant — Not 
dependent on instrumentality through which 
selection of servant is made — Suit for 
compensation for negligence of driver — 
Not invalia for non joinder of authority 
selecting him for appointment — Civil P C. 
(1908) O 1 R 9 Mys 158 (C N 29) 
Negligence — Proof — Motor accident 

— Claim for compensation for injuries — 
Neg’igence on part of master or servant 
murt be proved — See Motor Vehicles Act 
(4 oi 1939) S 110 Punj 172 (C N 29) 
blander of goods and slander of title 

— Distinction Punj 150 C (C N 26) 


TRANSFER OF FKOPERTA ACT (4 of 
1 S 82 ) 

S 52 — Applicability — If it is appli- 

caole to a case it controls second part of 
S 100 — See Transfer of Property Act 
(1882), S 100 Orissa 114 B (C N 41) 

S 53A — Benefit under the section — 

Who can claim — See Specific Relief Act 
(1877) S Q Mad 191 F (C N 43) 

S 60 — A put in possession of mort 

gage property bv mortgagee after purport 
ed redemption of usufructuary mortgage — 
A claiming is being n possession no f only 
oi mortgagees right but also adverse to 
mortgagor — E deiming declaration of hi 
title to and confirmation of his possession 
of mortgage property but his possession of 
property not accepted although his title t 
property bv virtue of auction purchase ac 
cepted — Held B being purchaser of equit 
cf redemption of usufructuary mortgage vva 
ent tied to obtain possession of mortgage! 
proDertv as against A without redeemin 
mortgage in favour of mortgagee 

Pat 171 (C N 4a 

S 73 — Decree creating charge agams 

puperty — Decree-holder has same ngnt 
is a simple mortgagee under the sectior 
— See T P Act (1882) S 100 

Pat 162 A (C N 43 

S 100 — Applicability — Charge creat 

ed by decree passed after contest — • Charge 
is by operation of law — S 100 applies 
Onssa 114 A (C N 411 
Ss 100 and 52 — S 52 if applicable 
to a case conhols second part of S 100 — 
Maintenance decree creating charge on pro- 
P 0 " Y — Auction purchaser purchasing such 
p operty for consideration and without 
notice of charge — Decree not satisfied — 
Auction hit by lis pendens — Such pro- 
perty purchased by auction purchaser put 
to sale — Auction purchaser objecting under 
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T. P. ACT (contd.) 

S. 47 Civil P. C. — Objection cannot be 
, upheld — (Civil P. C. (1908), S. 47) 

Orissa 114 B (C N 41) 

> Ss. 100, 73 — Charge on property — 

Charge created by decree other than a 
compromise decree, is not charge within 
the meaning of S. 100 — Person getting 
^decree for maintenance payable from 
income of certain property — Decree crea- 
tes charge against property — Decree-hol- 
der has same rights as a simple mortgagee 
under S. 73 Pat 162 A (C li 43) 

S. 105 — No interest in property pass 

ed to occupier — Occupier is licensee and 
uot lessee — Fact that ground rent was be- 
ing charged would not make him lessee — 
Easements Act (1882), S. 52 

All 248 K (C N 52) 
S. 105 — Lease or licence — Deter- 
mination of Mad 191 A (C N 43) 

S. 117 — 'Cultivating Tenant’ — Agri- 
cultural lease is governed by Madras Culti- 
vating Tenants Protection Act and not by 
the T. P Act — See Tenancy Laws — 
Madras Cultivating Tenants Protection Act 
(25 of 1955), S. 2 (a) Mad 172 A (C N 38) 

S. 122 — Gift to idol, an impersonal 

deity — Gift to Radha Swami Satsangis — 
Validity — Effect — Beneficiaries, who are 

— Dedication held valid — Hindu Law — 

— Religious Endowment 

, All 248 M (C N 52) 

- — — S. 122 — Gift by Sant Sat Guru tc 
Radha Swami Dayal, the supreme deity — 
Sant Sat Guru, according to tenets of 
Daval Bagh sect not regarded as repre- 
sentative of supreme being on earth — Gift 
to be utilised for benefit of Dayal Bagh 
gioup of Sat Sengis — Registered Society 
formed for same purpose — Gift to vest 
in Sabha — Gift is not by Sant Sat Guru to 
himself and is valid — The gift vested in 
Sabha for the benefit of Satsangis — Hindu 
Law — Religious Endowment — Dedica- 
tion All 248 N (C N 52) 

V. P. ENCUMBERED ESTATES ACT (25 
of 1934) 

See under Debt Laws. 

U. I*. HIGHER JUDICIAL SERVICE RULES 
(1953) 

See under Civil Services. 

U. P. INDUSTRIAL DISPUTES ACT (2S of 
1947) 

S. 6 (P (3) — When individual dispute 

becomes Industrial Dispute — Dispute must 
be sponsored by a union of workers of nie 
company concerned or by a union of 
workers employed in similar or allied trade 
— Dispute as to claim for bonus in a com- 
panv manufacturing electrical goods spon- 
sored bv union of workers of metal mdm- 
trv — Workers of metal industry cannot 
be said to be emploved in similar or alliea 
trade as the company manufacturing elect- 


U. P. INDUSTRIAL DISPUTES ACT 
(contd.) 

rical goods is engaged — Reference by 
State Government is not competent 

All 242 (C N 50) 
UNIVERSAL MILITARY TRAINING AND 
SERVICE ACT (1948) 

S. 462 (b) (3) (as amended in 1965 

by 79 Stat. 586) (50 U. S. C. Appx) — Non- 
possession of certificate — Mutilation of 
someone pise’s certificate is offence — 
Selective Service Regulations and Federal 
Act, 50 U. S. C. Appx. reach different 
wrong doers — Constitution of India. 
Art. 254 USSC 7D (C N 2) 


WEALTH TAX ACT (27 of 1957) 

S. 7 (1), (2), (a) — Value of assets how 

to be determined — Shares of company — 
Break-up value — Balance-sheet not provid- 
ing for bad or doubtful debts — Deduction 
on possible non-realisation is not allowed 
Cal 249 A (C N 45) 

S. 7 (2) (a) — Break-up value of shares 

of company — Determination of — Tax 
liability not provided for in balance-sheet 
cannot be claimed as deduction from value 
of shares Cal 249 D (C N 45) 

S. 7 (2) (a) — Break-up value of shares 

of company — Determination of — Un- 
called liability on shares of certain com- 
panies held as investments — Not claim- 
able as deduction from value of shares 

Cal 249 E (C N 45) 

S. 7 (2) (a) — Break-up value of shares 

of Company — Determination of — Ac- 
count of claims in suits pending against 
company — Cannot be claimed as deduc- 
tion from value of shares 

Cal 249 F (C N 45) 

S. 7 (2) (a) — Break-up value of shares 

of Company — Determination of — 
Amount of profits deemed to have been 
declared as dividend under S. 23A of 
Income-tax Act (1922) — Cannot be claim- 
ed as deduction from value of shares 

Cal 249 G (C N 45) 

S. 7 (2) (a) — Break-up value of shares 

of Companv — Derermination of — Ac- 
count of penal tax leviable under S. 23A 
of Income-tax Act (1922) — Not claimable 
as deduction from value of shares 

Cal 249 H (C N 45) 


Ss. 24. 27 — Question of validity of 

Act — Tribunal has no jurisdiction to 
decide it or to refer it to High Court — 
High Court cannot answer such question 


under S. 27 
-S. 27 


Cal 249 C (C N 45) 
_ _ „ . - Tribunal has no power either to 

decide questions of validity of Act or_ even 
to refer it to High Court — See Wealth 
Tax Act (1957), S. 24' Cal 249 C (C N *±5) 
WORDS AND PHRASES 

'Anv person’, meaning of — See 

I„co me -i» S Act (1922), | c 3y3l c K M) 

’‘Client’'; monev’’ — Expression means 

the same thing as in England i- See 
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WORDS AND PHRASES (contd ) 
Income-tax Act (1922), S 2 (6) (c) 

Cal 211 (C N 36) 

"Direction” — See Income Tax Act 

(1922), S 34 (3) Second Proviso 

SC 340 (C N 60) 
— — 'Domes f ic Tribunal” — See Constitu- 
tion of India Art 226 

Manipur 41 A (C N 15) 
» - Finding” — See Income-tax Act 

(1922) S 34 (3) Second Proviso 

SC 340 (C N 66) 

— —"Has been" — Meaning — 'Has been” 
when not followed by a participle is the 
pre c ent perfect tense of "to be” and indi- 
cates that the state of being existed and 
ma/ be (but not necessarily is) continuing 
All 230 B (C N 48) 

• 1 Law for the time being in force” — 

See Defence of India Act (1939), S 19 (1) 
(g) and (e) and Rules under Section 

Bom 151 (C N 27) 
■■ —Mine* — See Minimum Wages Act 
(1948). S 2 (b) Orissa 110 B (C N 39) 

■ * Or” — See Pre-emption — Punjab Pre- 

emption Act (1 of 1913) (as amended by 
Punjab Act 10 of 1960) S 15 (1) (b) third- 
ly Delhi 154 B (C N 27) (FB) 

• "Person aggneved ’ — See Constitution of 

Irdia. Art 226 Her 154 A (C N 36) (rB) 

-"Proceedings” — Meaning of — See Pun- 

Dab Reorganisation Act (1966), S 93 

Punj 147 A (C N 25) 


WORDS AND PHRASES (contd ) 

"Public purpose” — See Cml P C 

(1908), Pre Mad 183 B (C N 41) 

"Report and statement" — See Bombaj 

Public Trusts Act (1950) (as applied t» 
the State of Gujarat), S 37 (l)(c) 

SC 373 (C N 73' 

"Voluntary” — See Citizenship Rules 

(1966) R 30 All 223 B (C N 47) 

"What is” — See Constitution of India. 

Preamble USSC 7 E (C N 2) 

WORKING JOURNALISTS (CONDITIONS 
OF SFRVICE) AND MISCELLANEOUS 
PROVISIONS ACT (45 of 1955) 

S 17 — Working Journalists (Fixation 

of Rates and Wages) Act (1958) S 9 -* 
Claim for back wages by working journalist 
— Cessation of relationship of employer 
employee at the time of claim does not bar 
application of those provisions 

Mys 171 (C N 33) 

WORKING JOURNALISTS (FIXATION OF 
RATES AND WAGES) ACT (29 of 1958) 
S 9 — Claim for back wages by work- 
ing journalist — Not barred by cessation of 
relationship of employer and employee at 
the time of claim — See Working Journa- 
lists (Conditions of Service) and Miscel- 
laneous Provisions Act (1955) S 17 


SUBJECTWISE LIST OF CASES OVERRULED, REVERSED AND 
DISSENTED FROM, ETC. IN A. I. R. 1969 MAY 


DISS.=Dissented from in ; Not F.=Not Followed la ; OVER.=Ovemi!ed In ; REVERS =Heversed Id. 


ARMS ACT (54 of 1959) 

— S 17(3) — AIR 1966 All 265 — DISS. 
AIR 1969 Assam 50 A (C N 12) (FB) 

— S 17(3) — AIR 1967 Mys 238 — DISS. 
Aik r9W Assam 50" A t'C ft' ttj (FB) 
CIVIL PROCEDURE CODE (5 of 1908) 

— S 20 — AIR 1931 Cal 659 — NOT F. 
AIR 1969 Cal 224 A (C N 39) 

— S 115 — AIR 1934 All 541 — NOT T. 
AIR 1969 Mad 191 G (C N 43) 

— S 115 — AIR 1926 Mad 18 — NOT F. 
AIR 1969 Mad 191 G (C N 43) 

> — S 115 — (1959) 72 Mad LW 361— NOT l. 
AIR 1969 Mad 191 G (C N 43) 

— O 21, R. 98 — AIR 1937 Mad 582 —DISS. 
AIR 1969 Mad 166 (C N 37) 

— O 21, R 98 — (1949) 1 M.L. J 236 — 
HELD IMPLIEDLY OVERRULED by AIR 
8949 Mad 586 KB A3 Interpreted — AIR 
2969 Mad 166 (C N 37) 

— O 21, R 98 — AIR 1960 Cal 580 — DISS. 
AIR 1959 Mad 166 (C N 37) 

—O 21, R 103 — AIR 1937 Mad 582 — 


CIVIL P. C. (contd ) 

HELD IMPLIEDLY OVERRULED by AIR 
1949 Mad 586 (FB). As Interpreted AIR 

I960 Mad 166 (C N 37) 

AO? — /AM5V* 1 VIJ 5RPJSSEL*> 
IMFI.IFDLY OVERRULED by AIR 1949 
Mad 586 KB As Interpreted — AIR 1969 
Mad 166 (C N 37) 

— O 21. R. 103 — AIR 1960 Cal 580 — 
DISS. AIR 1969 Mad 166 (C N 37) 
CONSTITUTION OF INDIA 
—Art 133(l)(c) — AIR 1963 Cal 281 *- 
IMPLIEDLY OVERRULED. AIR 1969 Cal 
253 C (C N 46) 

—Art 226 — AIR 1968 Mys 258 — SEVERS. 
AIR 1969 SC 408 C (C N 81) 

CRIMINAL PROCEDURE CODE (5 of 1898) 
— S 173 — CC6) Cn R No 34 M of 1965 
D/- 4-2-1966 (Punj) — REVERS. AIR 

1969 SC 355 B (C N 70) 

— S 195 — (’66) Cn R No 34 M of 1965. 
D/- 4-2-1966 (Punj) — REVERS. AIR 1969 
SC 355 B (C N 70) 

— S 195 (1) (b) & (1) ( a ) — AIR 1928 All 
765 — OVER. AIR 1969 SC 355 A (C N 70) 
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• CRIMINAL P. C. (contd.) 

: h-S. 205 — AIR 1962 Cal 203 (FB) — OVER. 
AIR 1969 SC 381 A (C N 75) 

— S. 207-A — (’60) Cri R. No. 34 M of 1965, 
Pi- 4-2-1966 (Puni) — REVERS. AIR 1969 
SC 355 B (C N 70) 

fc-S. 342 — AIR 1962 Cal 203 (FB) — OVER, 
AIR 1969 SC 381 A (C N 75) 
i— S. 397 (1) — AIR 1925 Lah 334 — DISS. 
AIR 1969 Delhi 133 (C N 21) 

— S. 517 — Cri Misc. Case No. 135 of 1962, 
PI- 5-4-1963 (MP) — REVERS. AIR 1969 
SC 401 A, B. (C N 79). 

— S. 520 — Cri Misc. Case No. 135 of 1962, 
PI- 5-4-1963 (MP) — REVERS. AIR 1969 
SC 401 A B (C N 79). 

— S. 540-A — AIR 1962 Cal 203 (FB) — 
■OVER. AIR 1969 SC 381 A (C N 75). 

DEBT LAWS 

— U. P. ENCUMBERED ESTATES ACT (25 
of 1934) 

— S. 19(21 — AIR 1947 All 188 — OVER. 
AIR 1969 All 220 (C N 46) (FB). 

— S. 47 — AIR 1947 All 188 — OVER. AIR 
1969 All 220 (C N 46) (FB). 


J. AND K. RIGHT OF PRIOR PURCHASE 
ACT (2 of SMT 1993) 

— S. 14 (as amended by Act 23 of 1959) — 
AIR 1965 .1. & K. 62 (FB) — OVER. AIR 
1969 J. & K. 62 A (C N 15) (FB). 

MUNICIPALITIES 

—RAJASTHAN MUNICIPALITIES ACT (38 
of 1959) 

— S. 104 — AIR 1962 Ker 298 — HELD 
NOT GOOD LAW in view of AIR 1965 SC 
1107 as interpreted. AIR 1969 Raj 146 A 
(C N 32). 


PANCHAYATS 

—MYSORE VILLAGE PANCHAYATS AND 
LOCAL BOARDS ACT (10 of 1959) 

— S. 3(2) — (1963) 1 Mys LJ 150 — OVER. 
AIR 1969 Mys 149 A (C N 28) (FB). 


DEFENCE OF INDIA ACT (35 of 1939) 
— S. 19(1) (g) & (e) — AIR 1954 Cal 41 — 
DISS. AIR 1969 Eom 151 (C N 27) 

; EMPLOYEES’ STATE INSURANCE ACT 
(34 of 1948) 

— S 2(12) — AIR 1961 Mad 7 — OVER. 
AIR 1969 Mad 155 A (C N 36) 

ESSENTIAL COMMODITIES ACT (10 of 
1955) 

— Ss. 7. 8 — (1962) -1 Cri LJ 830 (Mys) — 

DISS. AIR 1969 Madh Pra 96 (C N 30) 


PUNJAB PRE-EMPTION ACT (1 of 1913) 

— S. 15(l)(b) thirdly (as amended by Pun- 
jab Act 10 of I960) — 1968-70 Pun LR 57L 
— OVER. AIR 1969 Delhi 154 B (C N 27) 
(FB). . ,i 

SALES TAX 

—RAJASTHAN SALES TAX ACT (29 of 
1854) 

— S. 2(o), (s), (x) — ILR 15 Raj 603 — 
REVERS. AIR 1969 SC 343 A (C N 67) 

— S. 3 — ILR 15 Raj 603 — REVERS. AIR 
19G9 SC 343 A (C N 67). 


INCOME-TAX ACT (43 of 1961) 

— S. 156 — AIR 1968 Mys 258 — REVERS. 
AIR 1969 SC 408 A B (C N 81) 

— - S. 220 — AIR 1968 Mys 258 — REVERS. 
AIR 1969 SC 408 A (C N 81). 

— S. 221 — AIR 1968 Mys 258 — REVERS. 
AIR 1969 SC 408 A (C N 81). 

— S. 222 — AIR 1968 Mys 258 — REVERS. 
AIR 1969 SC 408 A (C N 81). 

— S. 226(3) — AIR 1968 Mys 258 — REVERS. 
AIR 1969 SC 408 A B (C N 81). 

— S. 297 (2) (j) — AIR 1968 Mys 258 — 
REVERS. AIR 1969 SC 408 A (C N 81). 


—SALES TAX LAWS VALIDATION ACT 
(7 of 1956) 

— S. 2 — ILR 15 Raj 603 — REVERS. AIR- 
1969 SC 343 (C N 67). 


TRANSFER OF PROPERTY ACT (4 of 
18S2) 


— S. 52 — AIR 1943 Oudh 354 (FB) — DISS. 
AIR 1969 Orissa 114 B (C N 41). 

— S. 100 — AIR 1943 Oudh 354 (FB) — DISS. 
AIR 1969 Orissa 114 B (C N 41). 



COURTWISE LIST OF CASES OVERRULED, REVERSED AND DISSENTED 
FROM, ETC. IN A. I. R. 1969 MAY 

DlSS.ssr Dissected from In, NOT F. = Not followed In, OVER.=Overruled In RE VERS Reversed in 


ALLAHABAD 

(26) AIR 1923 All 76a ILR 51 All 382 29 
Cri LI 938 Emperor v Prag Datt — 
OVER AIR 1969 SC 335 A (C N 70) 

(341 AIR 1934 AU i4l 1934 All ER 712, 
Badri Das v Mt Dhanni — * NOT T 
AIR 1969 Mad 1°1 G (C N 43) 

(43) AIR 1943 Oudh 3a4 1943 Oudh \VN 

261 (FB) Abdul Gaffar v Ishtiaq All 
— DISS AIR 1969 Onssa 114 B (C N 
41) 

<4") AIR 1947 All 188 1946 All LJ 385 

Maharaja Bahadur Ram Ran Bijav Pra 
*ad \ Sarjoo Singh — OVER AIR 19u9 
All 220 (C N 46) (rB) 

(60) AIR 1966 All 2oa 190a AH LJ 994 Jai 
Narain Rai \ Dist Magistrate Azam 
garh — DISS AIR 1969 Assam 50 A 
(C N 12) (FB) 

CALCLTTA 

(21) AIR 1931 Cal 6o9 ILR 58 Cal 539 
Engineering Supplies Ltd \ Dhan- 
dhania &. Co — NOT F AIR 1969 Cal 
224 A {C N 39) 

( 54) AtR 19o4 Cal 41 92 Cal LJ 246 Ea:,t 
india Film Studios v P K Mukherjte 
— DISS AIR 1969 Bom 151 (C N 27) 
(60) AIR I960 Cal 580 Gopiram v Se 
wantilal — DISS AIR I960 Mad lo6 
(C N 37) 

( 62) AIR 19C2 Cal 203 1962 (1) Cri LJ 56o 
(FB) Prcva Debi v Mrs Fernandes — 
OVER AIR 1969 SC 381 A (C N 75) 
C63) AIR 1963 Cal 281 Shrir«*m Poddar v 
Income Tax Officer — IMPLIEDLV. 
0\ ERRULED AIR 1969 Cal 2a3 C 
(C N 46) 

JAMMU AND KASHMIR 
(65) AIR 196d J & K 62 196o Kash LJ 105 
(FB) Master Sewanth v Faquir Chand 
— OVER MR 1969 J & K 62 A (C N 
15) (FB) 

KERALA 

( 62' AIR 1962 Ker 298 ILR (1962) 1 Ke~ 
494 S M Union (Pvt ) Ltd v State of 
Kerala — HELD NOT GOOD LAW in 
vi^w of AIR 1965 SC 1107 as interpre- 
ted AIR 1969 Raj 146 A (C N 32) 

MADHVA PRADESH 

C63) Cn Misc Case No 13 d of 1962 D - 
5 4 1963 (MP) — KEVERS AIR 1969 
SC 401 A B (C N 79) 


MADRAS 

(26 AIR 1926 Mad 18 50 Mad LJ 102 
Veerasami Mudali \ Venkatachala 
Mudah — NOT F AIR 1969 Mad 191 G 
(C N 43) 

( j?) AIR 1937 Mad 532 (1937) 1 Mad U 
667 Paliniappa v Ramaswami — HELD 
OVERRULED by AIR 1949 Mad 58o 
(FB) as interpreted AIR 1969 Mad 
i6(. (C N 37) __ 

(49) (1949) i Mad LJ 236 Umanath v 
Pedr j Souza — HELD OV ERKLLED b\ 
(1943) 1 MLJ 593 (tB) as Interpreted AIR 
1969 Mad 166 (C N 37) 

(19a9) "2 Mad LW 3C1 Amirthalingam \ 
Lakshamanaswami — NOT F AIR 19C9 
Mai 191 G (C N 43) 

(61) AIR 1961 Mad 7 (1961) 1 Mad LJ 16 
M H Ismail Sahib and Co \ Regional 
Director ESI Corporation — OVER 
AIR 1969 Mad 15a A (C N 36) 


(62) (1962) lCn LJ 830 ILR (1961) Mys 361, i 
Baburao Balu ant v State of Mysore •— 
DISS AIR 1969 Madh Pra 96 (C N 30) 
(03) (1963) 1 Mys LJ 150 ILR (1963) Mys 
320 K Venkategoudav Stateof My sore 
—OVER AIR 1S69 M>s 149 (C N 28) 
(G7) AIR 1967 Mys 238 1967 Cn LJ 1666 
Nareppa v Divisional Commr Banga 
lore Division — DISS AIR 1969 Assam 
50 A (C N 12) (FB) 

(68) AIR 1968 Mys 253 M Damodar Bhat 
v Third Income Tax Officer — REVEBS 
AIR 1969 SC 408 A B C (C N 81) 


PUNJAB 

(25) AIR 1925 Lah 334 26 Cn LJ 731 
Ba'an Singh v Emperor — DISS AIR 
1969 Delhi 133 (C N 21) 

( 6f) Cn Revn No 34 M of 1965 D/- 4 2 
1966 (Pum) — REVERS AIR 1969 SC 
355 B (C N 70) 

(1988) 70 Pun LR 571 ILR (1968) 1 Purl 
698 Hira v Bir Singh — OVER AIR 
1969 Delhi 154 B (C N 27) (FB) 


RAJASTHAN 

(6o) ILR (196o) 15 Raj 603 Karam Chand 
Thapoar & Bros % Sales Tax Officer — 
REVERS AIR 1969 SC 343 A, B (C N 
67) 



COMPARATIVE TABLE 

( 11-4-1969 ) 


AIR 1969 Supreme Court 

AIR 

Other Journals 

340 

1969 0 I 8 (IT) 4 

7L I X K 417 

343 

23 S T O 210 

348 

23 8 T 0 173 
(1969) 1 8 C J 376 

351 

71 I T E 427 

355 

1969 Cur LJ 116 
(1969) 1 S 0 J 383 

360 


370 

• •• 

373 

||t 

37« 

1968 Ker L T 649 

381 

(1969) 1 8 C W E 325 

386 

892 

... 

395 

... 

401 

(1968) 2 O W R 461 

405 

... 

408 

... 

414 

... 

422 

• •• 

430 

1968 Ker L T 794 

AIR 1969 U. S. 
Supreme Court 

AIB 

Other Journals 

1 

(1968) 20 L Ed 2d 716 

7 

(1968) 20 L Ed 2d 672 

A I 

! R 1969 Allahabad 

AIR 

Other Journals 

210 


21s 


216 

1967 All W E (HC) 
649 

1967 All Cri R 418 


220FB196« All W E 

(HC) 224 



1968 All L J 335 

223 

»•« 

230 

... 

241 

1968:AI1L J 429 

1968 All Cri h 217 
1968 All W R 

(HC) 334 

242 

17 Fac L h 420 

246FB1968 All W B 

(HC) 554 
1968 All L J 792 

248 


AIR 1969 Andhra Pradesh 

AIR 

Other Journals 

145 

... 

146 

(1969) 1 Andh 

W B 252 

148 

... 

150 

(1969) 1 Andh 

W K 139 
1969 Mad L J 

(Ori) 166 

151 

, , , 

155 

... 

158 

,,, 

167 

(1969) andh 

W B 100 


A. I. R. 1969 May = Other Journals 


AIR 

AIR 1969 Assam 
Other Journals 

50FB ~ 

55 

... 

61 

... 

AIR 

AIR 1969 Bombay 

Other Journals 

151 

70 Bom L R 632 

163 

70 Bom L R 364 

AIR 

1968 Mah L J 635 

AIR 1969 Calcutta 
Other Journals 

211 

... 

218 

... 

221 

... 

224 

... 

232 

... 

234 


236 


238 

... 

247 

... 

249 

(1968) 2 1 T J 261 

253 

... 

AIR 

AIR 1969 Delhi 

Other Journals 

130 

... 

133 

(1968) 70 Pun L B 

134 

(D) 811 
(1968) 70 Pun L R 

137 

(D) 373 

142 

(1969) 7i Pun L B 

146 

(D) 52 

150 

... 

154 FB(1969) Vi Pun L R 

159 

(D) 33 

AIB 

AIR 1969 Goa 

Other Journals 

50 

— 

52 

— 

53 

... 

55 


56 


61 

— 

AIR 1969 Gujarat 

AIR 

Other Journals 

14 1 


145 

... 

147 


149 

UO 

ILR (1967) Guj 1086 

152 

9 Guj L R 1040 

169 

... 

AIR 1969 Jammu 

AIB 

& Kashmir 

Other Journals 

50 

... 

52 

... 


60 

62FB1S68 EbeH L J 311 


AIR 1569 Manipur 
AIR Other Journals 

33 ~ 

36 

41 _ 

47 


AIR 1969 Kerala 
AIR Other Journals 

130 ILR il968) 2 Ker 163 

H6 1968 Ker LE 677 

1968 Ker L J 943 
14 9 

161 I LB (1969) 1 Ker 62 
154FB1968 Ker L T 652 

ILR (1968) 2 Ker 422 
IV 68 Ker L J 772 

1968 Ker L B 741 

AIR 1969 Madh Pra 
AIR Other Journals 

66 1S69 M P L J 182 

68 1969 MPLJ27 

72 1969 MPLJ41 

74 1968 M P W R 888 

1968MPLJ9J3 

1969 Jab L J 149 - 

78 1968 Jab L J 790 

1968 M P L J 766 
1988 MPWB908 

82 70 I IB 439 

1969 M P L J 165 

89 1968 MPWK 781 

1968 M P L J 828 

1969 Jab LJ 274 

92 1969 M P L J 90 

1969 M P W R 169 
96 i9E9 Jab L J 172 
1969 M P W R 223 

AIR 1969 Madras 
AIR Other Journals 
146 (1968) 2 Mad LJ 451 

(1968) 2 I T J 636 

1968 Mad L J 

(Oril 635 

1969 Mad L W 

(Cri) 157 
71 I XR 163 
155 34 FJB271 

(1969) 1 Mad L J 17 
ILR (1969) 1 Mad 70 
166 (1968) 1 Mad LJ 284 

81 Mad L W 524 
172 (1968) 2 Mad LJ 367 
177 (1968)2 Mad LJ 321 

1988 Mad L W 

(Cri) 187 
1969 Mad L J 

(Cri) 573 

180 „ 

183 (1968) 2 Mad B J 310 

187 81 Mad LW 424 

(1969J 1 Med L J 193 
191 ILR (1963) 3 Mad 335 


AIR 1969 Mysore 
AIE Other Journals 
149FB16 Law Bop 312 

(1968) 2 Mvs L J 341' 
1E8 41968) 2 Mys L J 5US- 

160 (1868) 2 Mys L J 532 

19B8 Mad L J 

(Cri) 780 
17 Law Eep 426 
163FB(1968) 2 Mys L J 384 
16 Law Bop 357 
167 (1968) 2 Mys L J 448 

16 Law Bep 434 

171 (1968) 2 Mys L J 396- 

17 Fac L h 401 
35 F J E 30 

17 Law Bep 215 
173 16 Law Rep 462 
170 16 Law Bep 382 

(1968) 2 Mys L J 454' 

AIR 1969 Orissa 


AIR 

Other Journals 

100 

35 Cut L X 196 

102 

35 Cut L T 79J 

105 

35 Cut L X 18 

110 

34 Cut L X It 72' 

11 1 

34 Cut L X 1205 

114 

34 Cut L T 1296 

116 

35 Cut L X ; 50 

117 

ILR (1968) Cut 437’ 


\ I R 1969 Patna 

AIR 

Other Journals- 

147 

... 

151 


154 

... 

165 

1969 Pat L JR 15- 

160 

... 

J62 

... 

165 

... 

171 

1968 Pat L J R 55L 

173 

1968 Pat L J B 474 

1969 B L JR 77 


I R 1969 Punjab 

AIR 

Other Journals 

131 

... 

139 

70 Pan L R 712 

1968 Oor L J 598 

1 44 

... 

147 

ILR (1968) 2 

Punj 371' 

150 

... 

169 

1968 Car L J 907 

161 

1968 Cur L J 846 

172 

... 

A I 

R 1969 Rajasthan 

AIR 

Other Journals 

129 



131 
136 
142 
146 
| 155 


1969 Baj L W 101 
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ALT, INDIA BEPOFtEB, 1969 MAI 


A. I. R. AND CR. L. J. JOURNAL SECTIONS 


Rales regarding contributions . 


H. The A- 1. B. and On. L. J. are essentially and primarily law reports and have to find 
epase lor judgments of Courts in preference to all other matters. It should also be 
noted that the number of judgments which the A. I. B. has to report is ever increasing 
and leaves very little space available for articles, etc. Contributions and articles 
cannot, therefore, be expected to be published aa a matter of course. 

*2, Contributors are requested to note that the failure of the A.I.B.to publish any article eent 
to it lor publication should not be construed as a reflection on the merit ol the article 

3. The question a9 to the publication ol any article or other matter is entirely within the 

discretion ol the Dlitor and he is not bound to give reasons loi accepting or not 
accepting any article or other matter. 

4. There is no undertaking to publish articles within any part.cular time 

3. Until actually published, the acceptance of an article does not mean an undertaking to 
publish it. 

8. The Editor may print extracts or a condensed version of an article, instead ol rejecting 
It completely or printing it in extenao 

“7. Articles are accepted on the understanding that no remuneration will be due lot them. 

3. Ho correspondence can be entered into regarding the publication or non. publication or 
delay in publication of any article or other matter. 

•3. There is no obligation on the A. I. R. to return unpublished articles. Usually, they are 
returned on request by the contributor within a reasonably short period. But that is 
done purely as a matter ol courtesy. Nor can the A. I. B. accept any legal mponeibl. 
lity for the safe custody ol the article etc., or lor the lo33 ol the article etc. in transit. 

10. The Editor reserves to himself the right of making verbal corrections in the matttn 

sent for publication bnt otherwise the responsibility for the views expressed or 
statements made will be exclusively that of the contributors. 

11. As the space available in the journal section for articles is very limited, shorter artic'es 

have, Bnbject to availability of space, relatively a greater chance of being publulej 
than longer ones. 

-12. It will be an implied assurance underlying every contribution that ths contrll ntor 
has not infringed the copyright of any other person and that he will be lislle for 
breach of such assurance. 


18. An article sent for publication w the A. I. JL may ba published m the Oil. h- 3. and 
vice versa, at the discretion ol the Editor. 


14 


The matter eent for publication should always be type- written, on one side cl 
culy, with a wide margin on the left side, and at least two spaces between 
Should be lies from mistakes of typing, grammar, etc. 


!h* pap»» 

lima and 


Chief Editor, 

ALL INDIA BEPOBTEB NAGPDB— I. 
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ALL INDIA EEPOKTEB, 1969 MAY 


E. L. H.’s Latest Publications 


S. K. Ghosh : The Student Challenge Bound The World 
D. N. Guha : Fundamental Rights 

A. K. Bhattacharjee : General Principles of Insurance Law 
S. C. Sen : Company Actions in The Modem Set Up 

A. V. Kasbekar : Taxation of Companies 

I. L. I. : Law Relating to Shipping In India by B. C Mitra 
Banerjee & Bhutena : Law of Estate Duty 
J Banerjee : Co operative Law A Practice in W. Bengal 

B. B. Mitra : Indian Succession Act 

A. B. Majumder : Laws Relating to NOTICES with Model 
Forms 

K Chaturvedi : The Central Sales Tax Laws in 2 Yob 

K. Chaturvedi : Principles of Sales Tax Laws, 4th Ed. 

with Supplement 
P C. Mogha : Indian Conveyancer 

A. C. Ganguly . Civil Court Practice A Procedure, All 

India Ed 

S. C. Chakravarti . Law3 of Industrial Adjudications in 
India 

L. C DeSouza : Indian Forms & Precedents 
N. D Basu : Motor Vehicles Act 

B, S. Chowdhury : Law of HIRE Pnrcbaso m India A 

England 

B. K. Mukherjee • Minimum Wages Act 

S. C. Ghosh : Principles A Forms of Pleading 

D. H. Chaudhari : Hindu Marriage Act 

Sampath Iyengar : The Three New Taxes with Supplement 

K. N Bhauxmk : The Specific Relief Act 

A. C Ganguly : Criminal Court Practice 

N. D. Basu : Law of Injunctions 

D. N Guha : Civil Litigations in 4 Vols. 

N K. Roy : Hindu Law A Usages 

K. M. Ghosh : The Indian Company Law in 2 Vols., with 
Supplement 

M. N. Basu : Court Fees A Suits Valuation Act 

N. D. Basu : Law A Practice Relating to Receivers 
K. N. Bhaumik : Indian Railways Act 

D. H. Chaudhuri : Hindu Succession Act, 1956, 8rd Ed. 
with Supplement 

P. C. Mogha : Law of Pleadings m HINDI 

Dr. Venkatcswaran : Trade A Merchandise Marts Act 


Ed 

19P9 

Rs. 

2500= 

1969 

Ed. 

Rs 

800 

1969 

Ed. 

Rs. 

1000 

Ed. 

1969 

R3. 

1000 

2nd Ed. 

1969 

Rs. 

1500 

Ed. 

1968 

Rs. 

1500 

Ed. 

1968 

Rs 

250(1 

2nd Ed. 

1968 

Rs. 

12 00 

9 th Ed. 

1938 

Rs. 

25 CO- 

2nd Ed. 

1968 

Rs. 

14 00 

2nd Ed. 

1963 

Rs. 

40 00 


1958 

Rs 

45 00 

7th Ed. 

1968 

Rs 

24.00 

8th Ed 

1968 

Es. 

25 00 

8rd Ed. 

1963 

Rs 

2000 

8th Ed. 

1968 

Rs. 

900 

4th Ed. 

1967 

Rs. 

18 00 

Ed. 

1965 

Rs 

15 00 

Ed. 

1966 

Rs. 

1000 

8rd Ed. 

I960 

Es 

42 00 

8rd Ed. 

1966 

Rs 

20 00 

2nd Ed. 

1966 

Es. 

45.00 

2nd Ed. 

1966 

Rs 

12 00 

5th Ed. 

1965 

Es. 

14 00 

8rd Ed. 

J965 

Rs. 

27.00 

2nd Ed. 

1968 67 

Rs 

61.00 

2nd Ed. 

1965 

Rs 

9.00 


1966 

Rs 

45.00 

10th Ed. 

1965 

Rs. 

24 00 

2nd Ed. 

1964 

Rs 

25 00 

8rd Ed. 

1964 

Rs. 

12.00 


1967 

Rs. 

15.00 

Ed. 

1963 

Rs. 

22.00 

Ed. 

1963 

Es 

50.00 


Books in the Press 

Orders may be Registered in Advance without any Payment 


B. N. Banerjee s Law of Negligence 

S. K. Ghosh : Law Breakers A Keepers of Peace 

A . C. Dutta : Indian Contract Act 

S. M. Lahiri : Transfer of Property Act 


8rd Ed. 1968 Rs 12.00 PJJV 
2nd Ed. 1969 Rs. 18 00 
4th Ed. 1869 
9th Ed. 1969 


EASTERN LAW HOUSE PRIVATE LIMITED 


LAW BOOKSELLERS ft 
B4, Ganesh Cirander Avenue 


LAW PUBLISHERS 

CALCUTTA. 18,- 


ALL INDIA BEPOBTEB, 1969 MAY 
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4 

4 

4 

4 


Butterworths Major Publications 


ALL 


Subscription 1969 (Loose Parts) Es. 193.50 
1936—1968 (in 92 Bound Volumes) Es. 5184.00 

ENGLAND LAW REPOSTS 


An up to date and reliable series of Beports is one of the first essentials in a properly organised 
legal office or department, and Butterworths are proud to state that the series most widely used is 
the All E. B. The high esteem in which the All E. B. is held is not confined to the legal profession 
alone. The series is equally popular with Government Departments, Local Authorities,. Commercial 
Firms and Police Forces, for the simple reason that it satisfies every modern requirement; over 
25,000 copies are printed every week. 

4 ALL ENGLAND LAW REPORTS REPRINT 1558-1935 

In 36 Volumes and Index Es. 2664.00 

■tU/3 

A 


4 

f 


4 


Consisting only of “live" cases principally selected from the Law Times Beports from their 
beginning in 1843 up to 1935, these new volumes are produced in exactly the same style as the All 
England Law Beports, which began in 1936; they bear the title The All England Law Beports 
Keprint as an indication of the continuity between the two series. 
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HALSBURY’S LAW OF ENGLAND 

3rd Edition In 43 Volumes with Cumulative Supplement 1968 Es. 4050.00 

t lhis great Work stands alone and unchallenged as the complete authoritative statement of the jfio 
whole substantive law of England. It constitutes that solid foundation which is the essential basis * 
of any really serviceable law library, no matter how modest. With this Work on his bookshelves 

the lawyer has at his disposal the distilled essence o£ modem legal thought and experience; the law 

on every subject is here summarised with authority and precision, and fully documented. 

TAX CASES, 1875 — to date 

Subscription — Volume 44 (Loose-Parts) Es. 54.00 
Bound Volumes 1—43 with Index (Volumes 1—40) Bs. 2758.50 

This sot of the official reports of Tax Cases, published by H. M. S. O., has been specially S 
hv Bntterworths in tbe same durable, handsome blndmg as Simon s Income Tax, by arrange- ^ 
Dounu uyu Q Thc30 arH thB fn p official reports, not shortened or condensed in any way, rji 

5“ i ZT on tax ‘law heard in the Bevenue Paper. Each case begins with a helpful Headnote, 

Tjr the facts of the case and providing a general summary of the proceedings; the Case stated * 

1 bwthe G^eralorSpedal Commissioners is printed in full, and this is followed by the judgment of 4 
r the Bevenue Judge, and any judgments on appeal . * 

4. T nwvprs and accountants who have to give advice on taxation problems will find these full 

W ^ !,(r»rnnlv useful to them, particularly if they are accustomed to preparing or arguing l 
reports extra y q thQ GQram if 3 j one r 3 . The Index Volume, .specially prepared by Butter- 4 

Offers a double key to tbe series, listing cases both alphabetically and under subject-matter I 
worths, _ - . Jl nnil wo ft a rof PTfinno in Tax Cases. */$ 
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headingsi and giving the volume and page reference in Tax Cases. 

AND PHRASES LEGALLY DEFINED 

Volume I published Bs. 94.50 

_ tv,; Tuition. WOKD5 AND PHBASES, originally exclusively an anthology of 

For this Second E . ez traet 3 from speeches made and judgments given in the House Jh 

Committee of the Privy Council, and the superior Courts of the United f 


WORDS 

2nd Edition 1969 in 5 Volumes 


4 

4 

4 


judicial definitions, in the lorm 

of. Lords, the Zealand, "has been expanded to include n selection of text- Hv, 

Kingdom, in particular, definitions from Halsbury’s Laws of England.^ The ^ 

| 


book and ^pftlie work^JM 1 bfen 1 radicall^E impl i fie d by the regrouping of material and the 

re-stvlins of main headings. ... . . 

y S (Prices are subject to alterati on without notice) 

Please send your order to _ . - . . 

Eastern Law House Private Limited 

bookselleks and publishebs - 

54 Ganesh Chunder Avenue, P. O. Box 7810, CALCUTTA 13. 
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THE LAW OF EVIDENCE 

BY 

RATANLAL RANCHHODDAS, BA.LLB, 

Advocate (OS) Bombay High Court 
AND 

DHIRAJLAL KESHAVALAL THAKORE, BA, 

Barrister at Law 


15th Edition 1968 Price Rs 12 Demi 8vo Pages 454 


1 Tins is a companion volume to the authors’ Indian Penal 
Code and the Criminal Procedure Code A critical study of the book 
will enable a student to acquire a sound knowledge of the law of 
evidence, a complete mastery of which is a sine gtia won to one who 
seriously aspires to rise in the profession 

2 Under each section of the Indian Evidence Act the commen- 
tary lucidlv explains the object, principle and meaning of the provision 
in the light of leading Indian and English decisions, the facts of which 
are given to elucidate and illustrate the principle and meaning of each 
provision The Summary of the provisions of the Act, given at the end 
of the book, will give to the beginner a bird’s eye view of the whole Act 
and to one who has mastered the subject it will be useful for revision 
when the examination is at hand 

SOME OPINIONS OH THIS EDITION 

THE HON BLE MR N L ABHYANKAB Judge High Court Bombay The book 
has Earned a unique place in legal li'teratnre explaining lucidly the intricate problems dt 
our law ot evidence to students Judges and lawyers. 

THE HOVBLE MR G N VAID1A Judge High Court Bombay I am sure 
* that the book will be valuable to me in the discharge of my functions 

The HON BLE MB B D BAL Judge H gh Court Bombay Looking to th® 
mass of case law on the subject which has arisen during recent years an up-to-date book 
I ke this 13 bound to prove useful to students and members of the legal profess on 

— THE -HON BLE MR M G CHIT ALE Judge High Court Bombay - —I have 
always found that your smaller edit ons are Tery useful not only to students but even to 
Courts. for ready Reference 


THE BOMB iY 1 LAW REPORTER (Private) LTD., 

‘KRISHNA MAHAL 63 MARINE DRIVE, BOMBAY 20. 
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Hindi Monthlies published under the authority of the 
Ministry of LAW, Government of India. 

‘Uchchat am 


yayalaya 
i r n a y a 
a t r i 


Started publication from April 1968. The Patrika contains 
all important and reportable judgments of the Supreme 
Court in Hindi. 

Annual subscription : R s. 45/- 

Single Copy : Rs. 4/- 

‘Uchcha 

N yayalaya 
Nirnay a 

Patrika’ 

Started publication from January, 1969. It contains such 
important and latest judgments of all the High Courts 
in Hindi as are considered reportable by the concerned 
Justices. 

Annual Subscription : Rs. 751- 

Single Copy : Rs. 71- 

These Patrikas together now make available judgments 
of all Superior Courts in Hindi and are very useful for 
Advocates, Judges, Professors and Law Students 

Please send your order to : HONORARY EDITOR, 

INDIAN LAW INSTITUTE BUILDING, 
BHAGWAN DAS ROAD, 

NEW DELHI-1. 


dayp 68/64 5 
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Just Published 

The Si xth Revised & Enlarges Edition 
A. P. MATH UR’S 

The Commentaries on 

The Motor Vehicles Act, 1939 

Revised by 

S. D. SINGH 

Judge Allahabad High Court (Retd ) 

The publishers feel proud to announce the publication of the new Revised 
and Enlarged Edition of this most popular Publication 

In the new edition which has been again revised by the reputed author and 
Jurist Shri S D Singh, Ex Judge of the Allahabad High Court, the commentaries 
have been very much enlarged with the addition of latest and up to-date case law. 
AU amendments to Act and Rules have been incorporated Many new relevant 
statutes added 

Special Features * 

1 A unique Publication which has run to sir editions withm’*a very short period 

of only eleven years 

2 Detailed Commentaries on each and every section supported by judgments of 

the various High Courts and Supreme Court of India 
8 Written in a simple style and the treatment of the subject is very lucid— Even 
the laymen can well understand the complications of the Act by going through 
this book r 

4 Up-to-date Amendments to the Act and Buies incorporated 

5 Useful material given m the appendices eg — • 

Galas', 4mn»nLnig 

(2) The Inter State Transport Commission Buies I960 
(8) The Motor Transport Workers Act 1961 

(4) The Motor Vehicles International Circulation Bnle3 

(5) State Rules under the Motor Vehicles Act 
6 High class printing and superior binding 

An Indispensable Publication for the Judiciary, Practising 
Lawyers, Public Prosecutors, Police Officers, Transport 
Authorities and the Motor Operators 
6lh Edition, 1963-69 Two Great Volume* Price Es 50 00 

ft** 1 s «« per *eL 

EASTERN BOOK COMPANY 

LAW PUBLISHERS 

B.O. Ktshmeie Gate, DELHI, ~ — 84, Lalbagh-LMOKHOW. 
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RECENT OUTSTANDING PUBLICATIONS 

THE LAW & PRACTICE OF INCOME TAX By Kanga & Palkhivala 
,7, S - thQ law and P ractice * Income Tax. A handy and moat useful book 


a — uu uua 

do students and practitioners on the subject. 

1969 8th Edn. 


Vols. 


Bs. 110.00 


THE FRAMING OF INDIA'S CONSTITUTION edited by B. Shiva Bao (in 5 VoJs.) 
in these 5 volumes is unfolded the fascinating story of the framing of India’s Cnnstitnfinn 
Constituent Assembly through all the rapid changes that the country experienced at the end of World Warn! 

Price for set of 5 Vols. {° rd - Ea P er Edn - Bs - 300 
ISup. Paper Edn. Bs. 350 

- 1968 Royal 8yo 5 Vols. 

ADVANCED ACCOUNTING By Yorst on -Smyth- Brown 
- . Advanced Accounting is the most complete and modern text of its kind. The book contains the latest 
'information on accounting procedures and incorporates modern methods of teaohing practice 

Volume I deals with financial accounting in relation to partnership and fiduciary accounting. 
Y.°i i? 0 “ includes accounting records, job costing and an exhaustive treatment of mechanised accounting. 
All other points on the subject are effectively dealt with. Profusely illustrated with worked examples, makes 
'25 of practical value to students and practising accountants. 

*968 6th Edn, (Indian) B/P 2 Vote, in One Bs. 50.00 

MUSLIM LAW By F, B. Tyabji. 4th Edn. By Muhsin Tayyibji 
Since the last edition, about 30 years ago, great changes have taken place— political, legal and social. 
^British India became Independent and the sub-continent was partitioned into two countries — India and 
•Pakistan. This new edition which contains the changes during these 30 yearn should supply a long-felt 
'Heed not only by courts and legal practitioners but also by researchers in Muslim Law. 

196S Boynl Syo 1122 pp. Bs. 50.00 

INDIA’S MANPOWER STRATEGY REVISITED, 1947-67 By Tobias & Queener 
The bookprasents a comprehensive and critical review of the manpower policies and programmes as 
sihey evolved during the two decades of freedom in India. It assumes particular significance to all those in 
India and abroad interested in problems of oconomic and social development, with a wealth of data and 
statistical appendix. 

1968 -Demy 8yo 296 pp. Rs. 25.00 

LECTURES ON COMPANY LAW By S. M. Shah 
The book in its I5th edition has undergone vast structural changes. Even the number of lectures has 
'Seen increased from 16 to_ 19 and the case law has been brought down to September 1968. A handy book to 
•students and practitioners in the legal field. 

1968 Royal 8vo 7 68 pp, Rs. 20 00 

SUPREME COURT ON CRIMINAL LAW By J. K. SooDavala. 2nd Edn. by V. D. Nayak 
This is a complete reference book containing all the decisions of the Supreme Court on the entire ran o 
Of criminal law, since its inception in the year 1950. It is this need which the book is intended to serve. 

1968 Royal 8vo 2 Vols. Bs. 80.00 

CONSTITUTIONAL LAW OF INDIA By H. M. Seervai Beprinted with Supplement 
“Mr. Seervai’s Critical Commentary on the Constitutional Laxo of India is one of_ the great books 
On fUt. HnnHii (nlinnnl T«w nf Tndin if is. from several considerations. Derhans the 


air. aeervai s critical commentary on toe jjouj uj i 

of the present decade. On the Constitutional Law of India it is, from several considerations, perhaps the 
Chest book ever written." — Journal of Constitutional d Parliamentary Studies 
1968 R/P with Supl. Royal 8vo 1536 — 


pp. 


Rs, 65.00 


THE LAW OF INDUSTRIAL DISPUTES By O. P. Malhotra 
A voluminous ana exhaustive work containing a critical commentary on Industrial Law, the Industrial 
•Disputes Act, 1947, the Bonus Act,.l?G5, and deals with general disputes towards Wages, D. A., Gratuity, 
'Bonus, etc., and other service conditions. 


1988 


Royal 8vo 


1210 pp. 


Bs. 60.00 


CONSTITUTIONS OF ASIAN COUNTRIES 
Prepared by the Secretariat of Asian- African Legal Consultative Committee _ 
hv the Rtafl members of tho Committee on the basis of the material obtained, as far ns 

•understanding of Asian and African affairs. p -- fm 

1968 Royal 8vo * *180 PP- DJ ' UU 


N. Iff. 

-Law Publishers : 


tripathi private limited 

164, Samaldas Gandhi Marg, Bombay-2. 


Booksellers 
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DISPUTED DOCUMENTS? Phone 261153. 

Consult 

M. K. MEHTA, 

Examiner , Questioned Documents, 

4091, Nai Sarak, (Near Bar Shahbulla) DELHI-6 
An expert of established reputation — 35 years experience 
Author of IDENTIFICATION OF THUMB IMPRESSIONS k OBOSS EXAMINATION 
OF FINGERPRINT EXPERTS (2nd Edition ) On the approved Is! o3 
the High Courts of Allahabad & Jodhpur Bs 15/_ 
l&entaficati on B ew= Albany N X (15 B A) writes Although a great mas? 
text books have been written over the years on the general subject ip 
fingerprint thi3 new text by M K Mehta is an excellent contnbnfcco to 
the f eld Members of the legal profess on are among tho*>e who ehouls 

bo particnlarly anxious to obtain a copy of this new contribution to lit 

field of identification ___ 

IDENTIFICATION OF HANDWRITING k CROSS EXAMINATION OF 
EXPERTS (3rd Edition) On the approved list of the High Courts of 
Allahabad Calcutta Cuttack k Patna Bs 21/ 

Donald Dond Examiner of questioned documents Milwaukee (U S A.) write* 
I congratulate you on the eignificant contribution to the literature” 
Ordway Hilton Examiner of questioned documents New York says I think 
that you have prepared a very fine publication and it certainly should be or 
a great deal of help to attorneys in India who are called upon to handl«» 
document cases 

Vartows Courts throughout India send original papers 
to M K MEHTA for opinion 


In cases of disputed documents please consult 

Ugrasen Kashyap 

BA., LL.B , Examiner of Questioned Documents, 
of 100, Swaminagar, Dayalbagh, Agra 5 

Courts lawyers and clients please note 

I Ugrasen Kashyap or Father Kashyap is the first member of the Kashyap family 
who studied and started practice as an Examiner of Questioned Documents. He has about 
forty years experience including the period of his study and practice all over India. 

2. He has now settled in Dayalbagh Agra and has dedicated the rest of hrs life to 
ihs service of the religions institution called the Dayalbagh Badhaswaml Batsang and hao- 
iaken up his duties as the Honorary Agricultural Adviser and Horticulturist in charge oi grape- 
Culture in Dayalbagh. He continues to practice now from 100 Bwammagar Dayalbagh Agra. 

B All correspondence regarding old cases tent to him for opinion at hia Delhi address 
ex papers in new cases should be tent to him at the Dayalbagh address Bemittancee of f*» 
should be made by crossed bank drafts payable at the State Bank o! India Ltd. Agra. 

4 Clients desirous of meeting him should fix time and meet Atm at the Agra addresa. 
Telephone has been applied for for the Agra office Wnta of commission for commissi oar 
statements Ehould be eent to the District Judge of Agra for recording his statements. 

Agra address 

100, Swaminagar, Dayalbagh, AGRA. 
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N. D, BASU’S LAW BOOKS — Standard 'Works 

Announcing the SIXTH EDITION ^of ™ — 

1. ARBITRATION ACT 

6th Revised Ed. ! 1000 Pages Royal ! ! 

To be out in the first week of April 1969 Price Rs. 28/- 

2. THE INCOME-TAX ACT 

In more than 900 Royal Pages 1 2nd Ed. ! ! Rs. 20/- 

Along with the booh a separately paper-bound supplement containing the Income Tax Act, 1961 as 
amended upto 1968 with case-laws is given free to the purchaser of the booh. 
The Bnpplement la b eing sold separately at Bs. 7/- pet copy. 

3. LAW OF INJUNCTIONS 

3rd Edition 1 1965 June 1 1 1200 Pages Royal ! ! ! Rs. 27/- 

" 4. LAW OF RECEIVERS 

The most authoritative edition thoroughly revised, recast and portions rewritten. 

In 1070 Pages Royal 1 2nd Edition ! ! 1964 Sept. ! ! ! Price Rs. 25/- 

57 THE COMPANIES ACT, 1956 

[ With a cumulative supplement containing the Companies Amendment Acts, up to 1967]. 
In 872 + 32 Pages (Royal) ! 2nd Ed. ! f Rs. 15/- ! ! 1 

67~^rHE~LA^W~OF SUCCESSION 

4th Enlarged Ed. ! 1400 Pages ! ! Rs. 25/- 

Order immediately with : 

EASTERN LAW HOUSE PRIVATE LTD. 

54, Ganesh Chunder Avenue, Post Box No. 7810, CALCUTTA. 


Telephone : 23097 


For Expert Opinion & Evidence 

ON 

Handwriting & Finger Prints 


CONSULT : 

EX- LIEUT. A. D. CH1TALEY, I. N. 

R.C., M.I.A.S, (U.S.A.) 


Handwriting 81 Finger Print Expert 


“ MATRU KUTIR” DHANTOLI, 

NAGPUR— 1 . Enquiries Solicited. 
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Qnalify 

a* a 

DOCUMENT EXAMINER 

ffor a BETTER Future, STATUS & SUCCESSFUIi CAREER OF SECURITY 
YERY YALUABLE GENERAL TRAINING COURSE 

CILLE6E If BOeeMEHTS SPECIALISTS 

( Established 1930 ) 

Re-started after partition of the Country 

Prospectus for Postage stamps of only eighty-fiye paise. 


QUESTIONED DOCUMENT EXAMINER’S HOUSE, SI;MLA-3„ 

~ ... — . . .... 5 S BSgSS&^t * 

TELEPHONE: 23113 TELEGRAMS i "EXPERT, NAGPUR" 



TRAINED IN ENGLAND F.A« F.Se., B.A., LL.B., F.E.M.S. (LONDON) 

CONSULTANT TQ GOVERNMENT OF RAJASTHAN 

HANDWRITING, FINGER-PRINTS AND BALLISTICS EXPERT AND CRIMINOLOGIST 



Staff Photographer sent on request to photograph documents. 
FOR THE MEMBERS OF BENCH AND BAR & COURT 
OFFICERS 1969 CALENDAR & DAY DIARY 
& FINGER- PRINT IDENTIFICATION CHART 
can be sent complimentary on receipt of Rs. 4/- by M. 0. towards 
postage etc. Please write your address clearly. 


Cg r is a lit s 



DOCUMENT EXAMINE®, 




•Defioe : Medowa House, Medowa St.j Fort, Bombay-1 : Phone : 251088. 

’Residence : KazI Blook 1, near Bandra Talkiea, G. B. Bd., Bandra, Bombay.50; Phone : 533785. 


HON’BLE MR. JUSTICE TENDOLKAR i BOMBAY HIGH COURT, Suit No. 63 of 1953, dt. 3-11.54. 

"I now come to a very Important fact, and that is that on the left edge of the stamp used in the 
disputed receipt and near the perforation very near to the top loop of the letter ‘S' there is a strip of 
blue line which Mr. Parmeshwar Dayal says is an ink line. It has a sheen of gum above it which 
-suggests, according to Parmeshwar Dayal, that the STAMP HAS BEEN LIFTED FROM SOAIE 

•OTHER DOCUMENT there is no reasonable explanation suggested for this most suspicious 

'dark spot on the edge, which also militates against the genuineness of the receipt.” 


Consult on all Disputed Documents, Writings, Finger Prints, etc. 

Nation’s Senior Export with over 35 Years' Experience. 

Phone No. 71182 Gram* : FOBGEEFOE 

K. S. RAMAMURTI, 

SAlWWBTTma EXPEBI 

52, Mundakanniammen Kovil Street, Hylspore, MADE AS— 4. 
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Tel, Add.; " DOCUMENTS, NAGPUK.” 


TELEPHONE No. 33432 

CONSULT m . B. iLBIAl i , JUL,MJS..(T m ta 8 ata England) 

government examines of questioned documents, mad hya peadesh 

FINGEE-PEINT, EANDWEITING AND FIEE-ABMS EXPEET 

Office & Residence ; 58, BEZONB&GH, NAGPUR. 5, 

<hlm on B *lTStfon^ TIES ** ^ ACCDSED P1 ^SONS In Criminal Cases can consalt 

Tfte Office Document Photographer can be sent on request to take photographs 


SUPREME COURT 0 N PUBLIC SERVANTS (2ND ED., REVISED ADD ENLARGED) 

Reported & Unreported decisions npto 1-1-1969 about Dismissal, Removal, Equality, 

Equal protection of Rules & Laws, Equal Opportunity, Discrimination, Probation, 
Confirmation, Promotion, Seniority, Departmental Enquiry, Suspension, Evidence, 
Reasonable Opportunity, Retirement, etc. 

■Containing 23& Cases, Summarised Opinion, Analytical Survey, Extract from Rules 8c Constitution^ 

By K. K. GUJRAL, Advocate, Supreme Court. 

Bb. 20/- Post Free Ask Free Sample 16A/15, W. E. A., DELHI. 


CLASSIFIED ADVERTISEMENTS 


For Expert Opinion and Evidence on 

' Handwriting, Fingerprints, Footprints, 

Palmprints, Typewriting and Firearms 

Consult : J. C. THAPER 

EXAMINER OF QUESTIONED DOCUMENTS 
(30 years Foreign Expert Experience) 

62, Sector 16- A, CHANDIGARH-17. 

Also Prompt arrangement of Photostat 
Copying of Documents Exists 


PUNJAB & HARYANA 
REFERENCER 

(All Published and Indexed Rulings of 1968) 
Price Rs. 15/- only 

By C. J. S. BINDRA, 

Advocate. 

No. 104, Sector 11-A, 

CHANDIGARH-11. 



HAVE YOUR DISPUTED DOCUMENTS 
EXAMINED BY 

; The School of Document Investigation 

Handwriting & Finger Print Experts 

19, HASTINGS ROAD, 
ALLAHABAD. 

Phone i 2976 


Phone No. 5562 
For Fingerprints, Type, or anything about 
a Contested Document CONSULT 

H. L. BADHWAR 

EXAMINEE OF QUESTIONED DOCUMENTS, 
31 Sir Hukamchand Bhawan, Nasia Road 
(near Janta Hotel) INDORE (EL P.) 

Govt, Consultant . . Experience over SO years. 

- 


' A qualified and Experienced Expert in- 

identification of disputed 

Firejirms ; Handwriting ; 

Finger and Foot-prints 
~Pl. Contact : 

Sardar Amar Singh Nanda, M.A. 

U/30 ; Kutchery Qrs : SAHAEANPUE (U.P.) 

Phone : S741. 


PHONE 23775 

For Disputed Documents 

Consult : N« A. FHISKE 

B.A., Z/LJ3., (Trained in London) 
Near Farm Park, 

Ramdaspeth, NAGPUR 1. 
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Volumes 1 & 2 already despatched Vol, 3 under prints 

Announcement Extraordinary 

An A. I. R. Publication eagerly awaited by 
the Legal Profession 

We have pleasure in announcing a new and revised 
4th— 1968 Edition of an important standard Legal Text Book — 
Our monumental Commentaries on the 

Transfer of Properly Ad 

By 

CHITALEY & RAO 

(In 3 Volumes) 

Incorporating up-to-date legislative and judicial development® 
in this very important field of law. 

The set trt7I be completed in three Volumes. 

Concessional Inland Price Rs. 30/- per volume, Post free 
or 

Rs. 90/- Carriage free, for the entire set. 

A cash discount of Rs. 5/— would be allowed on full advance 
payment for the entire set. 

To avoid disappointment please BOOK Tour orders with 
A. I. R. Representatives or write directly to : 

Sola Hanaqtr, 

ALL INDIA REPORTER LTD, 

} P. 0. Box No. EB. Congressnagar, 

_ H AO P UB ( Mahara shtra). 
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books 


CHITALEY & RA 

Under Print 


(1) FIFTEEN YEARS* DIGEST (1951 to 1965) (Includes also cases- 

of 1950) (Civil, Criminal & Revenue) (in 14 Volumes.) 
Vols. I to XIII already despatched. Vol. XIY under Print. 

(2) TRANSFER OF PROPERTY ACT — (4th 1968 Edn.) 

(in 3 Yols.) 

Yols. I & II already despatched Yol. 3 under Print. 

(3) INDIAN PENAL CODE (XLV of I860)— (1st Edn. in 4 Yols.). 

Beady Joy Despatch 

1. LIMITATION ACT — (4th 1965 Edn.) (2 Yols.) 

2. CRIMINAL PROCEDURE CODE — (6th 1966 Edn.) 

(3 Yols.) 


JOURNALS : 


ALL INDIA REPORTER 
CRIMINAL LAW JOURNAL 
LABOUR & INDUSTRIAL CASES 

A. Z. R. Back sets (only available sets) 
Cr. L. J. Back sets (only available sets) 
L. I. C. Back year set. 


Quotations on request. 


Supply will be made tubject to previous engagements* 
Money payable at Nagpur • 


Sales Manager , 

AH India Reporter Ltd., 

( Post Box No. 56 ) NAGPUR 1. 


NOT AY AIL ABLE FROM ANY BOOKSELLER 
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Vols I to Sill already despatched Vol XIY tinder Print 

AN A. L R. PUBLICATION 

FIFTEEN YEARS’ DIGEST 
1951-1965 

( Inclusive of 1950 Case law ) 

( Civil, Criminal & Revenue) 

(In 14 Volumes) 

The Digest comprehensively covers the case laxo of the 
post-Constitution period up to 1965 and as such t s 

A " MUST BUY » FOR EVERY LEGAL PRACTITIONER 

Price of the set in 14 volumes is Rs. 378/- for the entire set, 
carnage free, or Rs. 27/- per volume, post free 

Advance fall payment for the entire set carries a cash discount of 5 %. 

Contact our local or travelling Representatives 
or 

Write directly to 

Sales Manager , , 

ALL INDIA REPORTER LTD., 

P B No 56, Conert*« N* r *r, NAGPUR 





The Hon’ble Mr. Justice 
K. VEERASAMI, Chief Justice, 
Madras High Court. 
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JOURNAL SECTION 

1969 MAY 

THE NEW CHIEF JUSTICE OF MADHYA PRADESH 

We learn -with pleasure. that Skri Bishambar Dayal J., a senior Judge of the 
Allahabad High Court, has been appointed Chief Justice of the High Court of Ma dhya 
Pradesh, to succeed Skri P. Y. Dixit who retired on 19-3-69. We welcome the appoint- 
ment as such interstatal appointments to high judicial posts are very useful to 
promote the sense of national unity in the country. Our respectful felicitations to the 
new Chief Justice. 


“ACT OF STATE: NEED FOR REAPPRAISAL” 

(By S. B. Wad, 31. a., lu.m., Advocate , Supreme Court.) 


In State of Gujarat v. Dr. R. B. Ckandra- 
chud, Civil App. No. 579 of 1968, D /- 19-11- 
1968 (SC), the Court (Sikri, Bachawat, 
Hegde JJ.) was called upon to decide whether 
the financial assurances by way of compensa- 
tion for premature termination of service and 
rise in salary, given by the then Ruler of 
Baroda State to the Respondent, were enforce- 
able at his instance against State of Gujarat 
as a successor State. The Supreme Court held 
that the State of Gujarat was bound to res- 
pect such assurances. In this case, the Ruler 
of Baroda by his order dated 8th Feb. 1948 
(after signing the instrument of accession but 
before the final merger) granted the payments, 
and, about Rs. 65,000 were disbursed to the 
Respondent. But the Executive Council consti- 
tuted under the Baroda laws headed by 
Jivraj Mehta, cancelled the said order and 
through coercive means the money was reco- 
vered. The High Court confirmed the decree 
passed by the trial Court, with certain modi- 
fications, holding the State of Gujarat liable 
to refund the amount. In High Court as well 
as Supreme Courti Appellants urged that the 
Executive Council’s order was legal and in 
the alternative was saved by Act o*f State. 

(2) The Supreme Court held (a) that the 
Executive Council order of April 22, 1949 
was illegal and ultra vires, (b) That Successor 
Governments had continued the old laws until 
they were repealed or altered including the laws 
constituting the Executive Council, (c) . that 
Art. Yin of the merger agreement furnished 
strong evidence of the recognition of claim by 
Government of ilndia. (d) that the invalid 
order of the Executive Council cannot be 
justified as act of State. In these circumstances 
the Supreme Court held that the successor 
governments recognized and took over the 
liabilitv under the order dated February 8, 
1948. ‘ 

(8) The Supreme Court has referred to 
Dalmia Dadri Cement Co. v. Commissioner of 
Income-tax, AIR 1958 S C 816 and State of 
Gujarat v. Yora Fiddali, AIR 1964 S C 1043 


as repiesenting the view which currently pre- 
vails in Supreme Court. The said cases had 
laid down that on State succession only those 
rights bind the successor State that are recog- 
nized by him. The decision in Chandrachud's 
case, G. A. No. 579 of 1968, D/- 19.11.196S 
(SC) implies that although change of sover- 
eignty is an act of State it does not necessarily 
terminate private rights. It also implies that 
such rights are enforceable in municipal 
Courts. It appears from the decision that the 
Court was slow to extend the act of State 
beyond 26th January, 1950. The Court has 
looked into the merger agreement and the 
conduct of successor State (continuation of 
laws) to impute recognition to the successor 
States. The order of the Executive Council 
cancelling the Maharaja’s order was not held 
to be an act of State. It is interesting to note 
that these implications tend to go contrary to 
Dalmia Dadri case, AIR 1958 SO S16 and Vora 
Fiddali case, A I R 1964 8 C 1043 and have 
inflicted serious dents on the reasoning in 
those cases. 

(4) It. therefore, appears that Dalmia Dadri 
case AIR 1958 SC 816 and Yora Fiddali case 
AIR 1964 SC 1C43 have noc finally concluded 
all the points regarding the vexed question of 
enforceability of pre-succession rights against 
the successor State by a private individual. 
Re-examination of these decisions especially 
the Vora Fiddali decision AIR 1964 S C1043 
may help to clarify some vague areas of act of 
State doctrine. 

- (5) In Vora Fiddali case AIR 1964 S C 
1043 a Special Bench of seven Judges was 
constituted to reconsider the decision in Viren- 
dra Singh v. State of Uttar Pradesh, AIR 1954 
S C 447. In Virendra Singh’s case, AIR 195S 
SC 447 the unanimous Court had held that the 
right to the villages granted to the petitioner 
by Rulers of Sarila and Charkr Kari State 
was enforceable against the U. P. State, and 
that the order cancelling the grant of vil- 
lages could not be justified as act of State, as 
the same was passed after the independence 
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and when the petitioners had become the 
citizens of India 

II Reliance on Act of State unnecessary 

(6) The \ ora I iddali s case A I It 1964 S 0 
1013 involved a qce tion of enforcing the 
fore t rights granted by Maharana of Sant 
State through Tbarao dated 12th March 
1943 agam«t the State of Gujarat Broadly 
Epeakmg two mam questions fell for decision 
in tai3 ca e namely whether — 

(i) there was recognition by State of Gujarat 
of the rights created by the Tbarao and 
(n) the Tbarao was law within the mean 
ing of Art3 3CG (10) and 372 
It is clear that ifTbaraowasheldasexistinglaw 
within the meaning of Art 8G6 (10) it was an 
enforceablelawevenaftermerger/independence 
and Gujarat State was bound by it Ayyangar J 
Sichs J and Subba Rao J held that Tbarao 
was lav while Hidayatullah J Baghnbar 
Dayal J Shah J and Mudholkar J held 
that Tbarao was not a law and was a mere 
executive grant It is submitted that the 
principal i me of enforceability of pre accession 
c gbt could have been con-luded by the majo 
ritj on this finding because on the facts of the 
cam the State of Bombay by an executive 
order dated 8th July 1949 had repudiated 
the grant It was therefore on either view 
unnecessary to go into the question of act of 
''tate in Yora Fiddali s ca^ AIR 1964 S 0 
1013 The final order passed by the Court was 
ia accordance with the op nion of Ihe majority 
e ppeals are allowed with costs throughout 
cm final order would have been the same 
even if the act of State question had not been 
touched by the Court At this etage tbe<=e 
comments may sound idle since the matter 
was actually considered by the Court in the 
light cf the doctrine of act of State Ayyan 
gar J (and Smha C J) have held that 
Tbarao wa3 law within the meaning of 
Art 3GG (10) and directed that the appeal 
should be disxiaaed At the same time they 
have very elaborately analysed the reasoning 
m Yirendra Smgh a case A I R 19 j 4 S C 417 
to show how the same was wrong In face of 
their final direct on all observations regarding 
act of fitate smack of obiter 

III Summary of findings in Vora Fiddali 
AIR 1964 S C 1043 

(7) For properly appreciating the ratio of 
Yora Fiddali s case AIR 19G4 6 C 1043 it is 
necessary to follow up the course of events 
lfadiog to the litigation Immediately after 
15th of August 1917 the then Ruler of Sant 
State signed the Instrument of Accession and 
the State became part of the Dominion of 
India On 12th March 1947 the ruler of Sant 
State rnied the Tbarao in question granting 


forest rights to the feucce^or 3 in title of the 
respondents The final merger was completed 
bj June 10 194S (the Merger Agreement 
signed on March 19 1948) On June 2 1943 
Administration of Indian States Order wa3 
issued and was male applicable from June 10 
1948 On 1st of 0-tober 1948 Shn \ P 
Menon Secretary in the Ministry of State 
wrote to the Ruler of Sant a Jotter of 
guarantee guaranteeing that the orders of 
tho Ruler passed after 1st day of April 1943 
would not be called in question unless they 
were palpably unj ust or unrea c onable On 
July 23 1948 Indian States (Application of 
Laws) Order was promulgated On July 8 
1919 the Government of Bombay cancelled 
the Tbarao as being mala fide Although the 
order was not communicated to the respon 
dents they were in fact prohibited to fell the 
trees from the forest State Merger (Governors 
Provinces) Order of 1949 was issued on 
Augu»t 1 1949 By two subsequent resolu 

turns dated 29th June 1951 and February 6 
1953 the Government of Bombay reiterated 
the order dated 8th July 1919 The second 
resolution was in fact pas=ed after the suit 
was filed It was for the first time in the 
written statement that the plea in the nature 
of act of State was taken 

(8) The judgment delivered by Ayyangar J 
(for himself and Smha C J ) is mainly 
devoted to show how the ratio of \ireDdra 
Smgh s ca*e AIR 1954 8 C 447 was mcon 
extent with the Privy Council decisions and 
how it wa3 not a correct statement of law a3 
obtained in India The Judgment can be 
broadly summarised as follows 

(i) The ratio of Vaje Singbji v Secy of 
State for India AIR 1924 P C 216 correctly 
lava down the law on the issues raised in the 
present case Lord Dunedin in that case said 
When a territory 13 acquired by a sovereign 
Stile for the first time that is an act of State. 
It mattera not how the acqui ition has been 
brought about It may be by conquest it may 
be by acquisition following on treaty it may 
be by occupation of territory hitherto unoccu 
pied by a recognised ruler In all cases, the 
re-ult 13 the same Any inhabitant of the 
territory can make good in the municipal 
Courts established by the new sovereign only 
eueh rights as that sovereign has through his 
officers recognised Such rights as he had 
under the rule of predecessors avail him 
nothing 1 hay more even if m a treaty of 
acquisition it is stipulated that certain 
inhabitants could CDjoy certain rights that 
do«3 not give a title to those inhabitants to 
enforce these stipulations in the Municipal 
Courts The right to enforce remains only 
with the high contracting par tie® 
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(ii) The law laid down by Yaje Singbji’s case, 
AIR 1924 P C 216 and other Privy Council 
cases was followed by the Supreme Court of 
India in Dalmia Dadri Cement Company’s 
case, AIR 195S S 0 81G and is binding a law. 

(hi) The rule of non-enforceability followed 
in Dalmia Dadri case, AIR 1958 S C 816 is 
applicable to personal rights and also to rights 
in immovable property. Ihe ratio of Virendra 
Singh’s casei AIR 1954 S C 447 that a voidable 
title to immovable property survives the pre- 
vious ruler, (which, it was asserted to be the 
correct statement of law laid down by Privy 
Council in various decisions) was incorrect. 
This according to the learned Judges had led 
to the incorrect conclusion in Virendra Singh’s 
case, AIR 1 954 S 0 447 that Articles i9 and 31 
afford a protection to such rights. 

(iv) That Virendra Singh’s case, AIR 1954 
S 0 447 does not express decisive opinion in 
favour of accepting the observations in Perche. 
men’s case (1831-34) 7 Peter 51, as proper 
law to be applied by Municipal Courts in 
India. 

(v) That the assumption in Virendra Singh’s 
case, AIR 1954 S C 447 that a new succession 
of State has taken place after 26th January, 
1950, so as to terminate the act of State was 
incorrect. 

(vi) That the Privy Council decisions, in 
actual practice had not led to injustice but 
had struck a just balance between the acquired 
rights of the private individuals and the eco- 
nomic interests of the community. 

(vii) That there was nothing so out of tune 
with the notions of propriety or justice to call 
for the rejection of those decisions. 

(viii) That Constitution makers intended no 
departure from the Privy Council decisions 
which have become the constitutional doctrine 
of India. 

(9) In a separate judgment, Hidayatullah, J. 
(as he then was) held as follows : 

(i) Letter of guarantee by V. P. Menon, 
Secretary, cannot be relied upon by the res- 
pondents because : 

(a) they were not the parties to the transac- 
tion; and 

(b) that the same was barred by Article 363. 
It was further held that there can be no re- 
linquishment by a subordinate official and 
the waiver cannot be inferred on the facts of 
the case. Permission to collect the trees which 
were already felled was conditional. 

(ii) Tharao was not a “law.” 

(iii) Section 299 of the Government of India 
Act was of no avail to the respondents as no 
right was in existence which could be pro- 
tected. 

(iv) In so far as Sant State is concerned. 
State succession had taken place in 1918 and 


no fresh succession had taken place on 26th 
January, 1950. 

(v) 'ihe act of State which began in 194 S 
continued uninterrupted even beyond 1950 
and it did not lapse or get replaced by another 
act of State. 

(vi) The highest point in favour of private 
individuals can be that cessation ought not to 
affect private rights. But Municipal Courts 
cannot render any help ( 1 899.2 A C 572 and 
1921.2 A C 399 relied upon). 

(vii) Recognition of private rights is still 
only at a diplomatic level. 

(viii) There was no treaty involved in the 
instant case and the transaction was not in the 
nature of concessionary contract as it lacked 
bona tides. 

(ix) Even Vivian Bose, J. did not decide 
Virendra Singh’s case, AIR )9;4 S C 4r7 on 
the basis of international law or ihe opinion of 
the Supreme Court of the United States. 

(10) Shah, J. has agreed with Hidaya- 
tullah. J.’s findings on all points, but has fur- 
nished some additional reasons as follows : — 

(i) Yaje Singh’s case AlR 1924 P C 2 16 and 
other Privy Council cases correctly represent 
the law that private rights guaranteed by ex. 
Rulers are brought to an end by change of 
sovereignty unless they are recognised by the 
new sovereign, the reason being that sovereign 
being ihe fountain head, all rigbfs including 
property rights, flow from him. 

(11) An act of State has no point of time 
and continues till the right is recognized. 

(iii) The fact that the act of State operated 
to the prejudice of persons who were at the 
date of refusal of the recognition citizens did 
not deprive of the act of State either its cha- 
racter or efficacy. 

(iv) American cases are based on American 
principle of enforcement of international law 
and treaties by national Courts and, therefore, 
are not relevant for India. 

(11) Mudholkar, J. has broadly agreed with 
the judgment of Ayyangar, J. but has given 
some additional grounds in justification of the 
law laid down by ti e Privy Council : — 

(i) .The repudiation of right by Govern- 
ment of Bombay on February 19, 1953, 
amounted to an act of State. 

(ii) That the respondents had no enforce- 
able right. Ihe argument that there can be no 
act of State against its citizens i3 based on ihe 
assumption that the rights were enforceable. 

(iii) The law laid down by Privy Council is 
based on ^international law. This law has 
become tbe part of common law of India and 
is saved by Art. 372 of tbe Constitution. 

(iv) Indian Courts are not bound to enforce 
any other rule of international law or 
American decisions. 
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(v) It would neither be jest nor reasonable 
to bind the new sovereign 

(vi) International law does not prevent 
legislation by the new sovereign for the 
purpose o! freeing itself from the duties and 
obligat ons created by ex sovereign bnt that 
would be a long and laborious process and 
may be rendered onerous or by reason of con 
etitutumal provisions such as those contained in 
Part III of the Constitution even impo«ib!e 

(12) Subba Bao J ha9 summari’ed his 
di'sent ng op nion as below 
( 1 ) The doctrine of acquired rights at any 
rate in regard to immovable property has 
become crystallized in international law 
( 1 ) Change of sovereignty does not affect 
the title to immovable property 
( 111 ) As the title exists it must be held that 
even m tho°e countries which accepted the 
doctrine of act of State and the right of a 
sovereign to repudiate the title that title is 
good agam»t all except the State 

(iv) Before the Constitution came into 
force the State did not repudiate that title 

(v) When the Con titution came into force 
the respondents had both the title and posies 
6 on to the property 

(vi) At any rate the possessory title of the 
respondents attracts the protection of 
Art 31 (1) of the Constitution 

(vn) International authorities and decis on3 
of the U 8 A Courts uphold the view that 
private rights are not extinguished by the 
change of sovereignty 

(vm) The decisions of the Supreme Court 
subsequent to the \irendra Singhs case AIR 
1954 SC 447 have not changed the law laid 
down in that case 

(is) Unanimous decision m Virendra Singh s 
case AIR 1954 S C 447 13 a correct and 
binding law 

M Tbarao was a law within the meaning 
Art 36S (10) of the Constitution of India 

IV Indian doctrine more arbitrary 
s ' (13) It may ho noted at th 3 stage that the 
Indian doctrine of act of State 13 more sweep 
mg and arbitrary than the one applied by 
English Courts in England 
11 (Id) Seizure of private property illustated 
by Kamacheeboye s case (1859) 7 Moo Ind 
App 47B and Salaman a case 190S 1KB 613* 
was the extension of Crown privilege of con 
que«t and establishing colonies It was practis 
ed in a subjugated territory and against 
colonial people who were ethnically poli tically 
* Action filed by Trustees in Bankruptcy ler accounts 
—poyment of pension and return of private pro- 
perty belonging to the grandson of Baajit Singh 
turned down by Court on the ground of Act of 
State. 


and culturally different from British stock 
British nationals had vast mining plantation 
and other commercial concerns in the colonies 
but there 13 no reported case of act of State 
(by way of seizure of property) exercised 
against any Britain either in England or 
colonies 

(15) British act of State doctrine requires 
that the act must be authored or at least 
ratified by the Crown In Mu grave and 
Pulido (1879) 5 A 0 102 P C it was held that 
a colonial Governor cannot exercise act of 
Stat= But the Privy Council extended this 
doctrine to justify the action of East India 
Company wh cb was a distinct per*on m law 
through doctrine of agency (implied) in 
Kamacheeboye 3 case (1859) 7 Moo Ind App 
476 

(16) Treaties or transactions between 
sovereign States are non justiciable This 
principle was applied by the Privy Council 
m hamacheeboys s ca«e (1859) 7 Moo Ind App 
476 where neither Kamacheeboje nor East 
India Company were sovereign States For 
the purpose of act of State Privy Council 
treated ruler of Tanjore as a sovereign ruler 
It may he noted that treaty making 19 an 
incident of external sovereignty which power 
the ruler had already lost 

(17) There is no case Bimilar to Buron v 
Denman (1848) 2 Ex 167 practised ag&mst a 
Britain The case baa a pecultar colonial set- 
ting as property belonging to a Spaniard a 
British was destroyed by Naval Officer on 
African coast In an altogether different setting 
the principle was invoked by the Supreme 
Court m Memon Hajiscase AIR 1959 SC 
1883 In that ca«e the Court was called upon 
to decide the legality of order of resumption 
of grants passed against the Respondent by the 
administrator appointed by Government of 
India after taking order from Junagadh State 

V Different look at Privy Council ca«es 

(18) The origin of the doctrine of total 
extinct on of nght3 with a change of sover 
egnty a3 applied in colonies is traced by 
Harrison Moore to the 18th Century despotic 
power of the Crown in relation to conquered 
territories Harrison Moore (Act of State in 
English Law p 75) ha3 relied on a case (1722 
1 P Will 75) decided in 1772 and observed 

The circumstances of Buch acquisition bring 
the ease close to the matters of treaty and 
war the despotic power which the Crown may 
exercise over a conquered colony at any rate 
has m fact been attributed to the position of 
inhabitants as public enemies who a o lives and 
property are in the King's hands so that any 
seventy he may exercise in regard to them is 
clemency for all 13 forfeit. * 
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'The doctrine of total extinction of the rights 
reiterated in Bai Rajbai’s case, AIR 1915 P C 
•59* is criticized by O'Connel. (The Law of 
<State Succession p. 80). He has pointed out 
that : 

‘‘any such interpretation would serve to be 
unfounded and go beyond the limits establi- 
shed in a long series of cases.” 

He has cited the following cases in this con- 
text : Secretary of State v. Kamacheeboye, 
•■(1859) 7 Moo I A 47G (PC), Sardar Bhagwan 
Singh v. Secretary of State, L R (1874-75) 2 
<Ind App (PC! 38; Restomji v. E., 1 0 S D 
487; Doss v. Secretary of State, (1875) L R 
19 Eq. 509; West Rand Gold Mining Com- 
■rpany v. King, 2KB 57: Dattatraya v. Secre- 
tary of State, AIR 1980 P C 267. 

(19) In 1906-1 K B 613, Fletcher Moulton, 
L. J.i has vigorously pleaded for the recogni- 
-tion of private rights and their enforcement 
vby municipal Courts. He says — 

“ The object and effect of an act of 

"State are not necessarily of this kind (matters 
between two sovereign States). Its intention 
.^nd effect may be to modify and create rights 
•-as between the Government and those who 
•are about to become subjects of Government. 
In such cases, the rights accruing therefrom 
may have to be adjudicated upon by municipal 
--Courts. Let me take a simple example. Let 
ns suppose that a Government by an Act of 
’State annexed a neighbouring country, and 
'■formally take over all the property and liabi- 
lities of the former ruler and that a part of 
--euch property consists of debts due to him. 
The Government is not compelled' to collect 
- such debts. Viet Armis, it may avail itself of 
the assistance of it3 Courts of law for the pur- 
pose, in the same way as though the debts had 
accrued due to it otherwise than by an act of 
-State. But in deciding on such a claim, the 
Courts must loyally accept the act of State as 
• effective. Evidence that the debt was due to 
the former ruler would thereby become evi- 
dence of it3 being due to the existing Govern- 
ment and I see no reason why In such a case 
-a claim of a converse character might not 
-equally be entertained by municipal Courts 
•and a subject recover from existing Govern- 
ment by the process of law applicable to such 
-a case any debts due from the former ruler.” 
He has cited FiEth v. Rex, (1S72) L R 7 E 
•865 for the support of the above proposition. 

(20) Harrison Moore (Act of State in English 
'Law p. 178) has made a similar plea for the 

-^Extension of the application of Land Bevenuo Code 
to Bespondent’s Innm lands granted before tern* 

- tory attacking possession and enjoyment of the 
lands, justified as act of State. 


continuation of rights of State’s Succession on 
the ground of equity and justice. He writes— 

Annexation (acquisition of territory for 
the first time) is no doubt an act of 8tate, bnt 
the act is also the foundation of juristic conse- 
quences. In regard at any rate to mattera 
which are substantially part of the same trans- 
action or series of transactions, it is submitted 
that the Crown will not be allowed to appro- 
bate, and reprobate; that it avails itself of the 
rights of the preceding Government, it will pay 
as successor and subject to any right of the other 
party which was legally enforceable against the 
old Government and is of a kind which apart 
from the complications arising from annexa- 
tion v ould be enforceable against new Govern- 
ment.” 

Sterling, J., observes in (1906) 1 KB 613: 

"Obligations unquestionably exist which 
bind the Ea3t India Company and the British 
Government as their successors and which 
ought most scrupulously to be observed.” 

So also ' Haldane L. J. in Amodu Tijaniv v. 
Secretary Southern Nigeria, (1021) 2 A C 399 
has held that a mere change of sovereignty is 
not to be presumed to disturb rights of private 
owners and the general terms of cessation are 
prima facie to be construed accordingly. In 
Cook v. Sprigg, 1899 A C 572 Lord Balsbury 
observed : 

"All that can properly be meant by such a 
proposition is that according to well under- 
stood rules of international law a change of 
sovereignty by cessation ought not to affect 
private property, bnt municipal Tribunal has 
no authority to enforce'such an obligation.” 

It would thus be seen that Vivian Bose J., 
had good support of the authorities to the 
proposition that the Appellants in Virendra 
Singh’s case, AIR 1954 S G 447 had voidable 
title at ithe commencement of the Constitu- 
tion. 

VI. Voidable title: 

(21) But Ayyangar J. has observed that the 
Court in Virendra Singh’s case, AIR 1954 
S 0 447 was wrong in holding that the inhabi- 
tants of the erstwhile States held a voidable 
title to the rights granted to them by the ox- 
rulers. He has further observed that the 
Privy Council decisions unequivocally held 
that such rights do not survive unless they are 
speciScallv recognised by the new sovereign. 
Now the interesting question is what is the 
position of such rights in between the time 
when State's axession takes place and tbe day 
on which such rights are recognised by the 
new sovereign. If tbe rights are totally ext- 
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ingtti a hed by States Succession recognition 
is not of much ai ail The rights which accord 
ing to the Privy Council decisions are not 
recogni*ed by the new sovereign and are ex 
tingui°hed If this 13 so then there is no need to 
repudiate the rights as was done in ^ ora Fiddali 
case AIR 1964 SC 1043 and many other ca«es 
Repudiation resorted to in several cs«es lends 
support to a view that the rights are really 
not extinguished by State succession but by 
non recognition Thus there are two ways of 
looking at this old situation One is to treat 
the rights as inchoate or imperfect till the 
time they are recogm ed by the new sove 
reign and the other is to treat that such rights 
create viodahle title It is submitted that 
from the facts of various cases decided by the 
Privy Council both the interpretations appear 
to be plau'ible 

VII. Mala fide grants 

(22) The principal rea on for the repudia 
tion of the respondent s rights m \ ora Fiddali 


m \ irendra Singh 8 case AIR 1954 S C 44T 
Court did not bold that the grants were mala 
fide It appears that this fact was not noticed 
or appreciated m Vora Fiddali case AIR 1S64 
SC 1043 while commenting on the °ail case. 

VIII Duration of Act of State* 

(29) An important question of which the 
doubts are not settled m \ora Fildali esse 
A 1 R 1964 BO 1018 is the duration of the act 
of State Shah J has observed that act of 
State ha 3 no point in time and continues till 
it is recognised by the new sovereign Hi day a- 
tullah J has also observed that act of State 
is a continuous process and may even conti- 
nue after 2Gtb January I9a0 'Now if reeog 
nition 13 the test of the termination of act of 
State it may result in very harsh and in 
equitous results if the rights are in fact 
enioyed under the new eovere gn for long 
length of time and then suddenly brought to 
an cnl by the new sovereign In Bai Kajabafs 
case AIR 1915 P 0 59 the rights were 


case A I R 1964 S C 1048 was mala tides of 
grants This was stated clearly in the order 
dated 8th July 1949 and the resolution 
passed in 19ol and 19o3 by Bombay Govern 
ment It appears that this factor has gone 
a long way in pushing the majority op nion 
to the extreme position AIR 1964 S C 
1013 at p l03i Hidayatnllah J has further 
adverted to this factor and found that forest 
rights in question were not in the nature 
of concessionary contract a3 the same were not 
granted bona fide AIR 1964 S C 1043 at 
P 1091 Mudholkar J has observed that the 
new sovereign should examine all grants and 
reject only those grants wh ch are mala fide 
and against the interests of State He ha 3 
further observed that it would be unreason 
able to presume that the new eovereign has 
recognised the grants until he shows that they 
were mala fide If mala fides were the mam 
consideration it is submitted tbat the grants 
could have been terminated for a very valid 
reason Grants from State m their very nature 
are always subject to the right of re umption 
by a sovereign The grants in the instant 
case could have been resumed by the rnler of 
Sant State and the Government of India 
would have exercised only tho°e powers which 
the ex ruler could have lawfully exerc sed It 
13 submitted tbat it was not necessary to find 
the authority for the termination of the grant 
in act of State doctrine Mudholkar J has 
said that a new sovereign should examine all 
grants to find out whether they are mala fide 
or not But a new sovereign may not follow 
this eonrse at all unless there is a presumption 
against him In any case the Privy Council 
rule 13 too wide and may adversely affect even 
bona fide grants- It may be po nted out that 


enjoyed for 69 jears after the change of sove- 
reignty and they were terminatad thereafter 
Change of sovereignity m words of Fletcher 
Moultan L J in Salomana ca c e 2906-1 
KB 613 is an act of State because jkw* 
catastrophic ac* Such catastrophy in India 
was brought to an end by the merger inte- 
gration and unionisation process completed 
before 26th of January 1950 But it 13 given 
farther lease by the Court for the purpo°es of 
non recognition of private rights Th s exien 
sion it appears is based on the observations in 
Kamacheeboye s cass (18 9) 7 Moo Ind App 
476 that the original act with all its conse- 
quences is to be regarded as an act of State 
The Supreme Court will have to clarify this 
point in some future ca a e 

IX Act of State against a citizen 

(24) The natural cocollory of the above 
observations of Hidayatnllah J and Shah 3 
is that right of recognition (Act of State) can 
be enforced agam«t the citizen^ Courts “bould 
he slow to accept this position Especially* 
where the property has passed hands from 
or g nal owners to other citizens, the court- 
will have to be more cautions jn applying the 
doctrine 

X Justice acd economic consequences 

(25) In the cour e cl his judgment, 
Ayyangar J has asserted that the Privy 
Council decisions have not resulted into any 
injustice and (are justified) because they had 
struck jiat balance between the acquired rights 
of the pnvate individuals and the econonne- 
mtereots of the community The e assertions it 
is submitted are not home out by the Pmy 

onocil cases Both in Kamacheeboye s eass„ 



1989 ‘‘Act of State: Nei 

(1859) 7 Moo Ind App 476 at p.-538* and Bate- 
man case (1906) 1 KB 613, Court was conscious 
that it was unjust to deprive the parties of 
their private property but pleaded that courts 
had no authority to go into the question. The 
ratio of the Privy Council cases according to 
the learned judge was the total extinction of 
the rights granted by the ex-rulers. How can 
it then be said that the just balance was struck 
between private rights and economic interests 
of the society? Act of State as applied in 
colonies and dependencies provided a legal 
cover for the conquests and seizure made by 
the colonial powers and was more consistent 
with the British colonial interest than the 
economic interests of Indian community. As 
for the economic interests of India after 
independence, the necessary balance could 
have been justly 7 struck without resorting to 
act of State doctrine as depicted at some other 
place in the article. (PL See p. 22) 

XI. Is Privy Council Law adopted by the 
Constitution makers ? 

(26) The observation of the Court that law 
of act of State laid down by Privy Council is 
a part ot the common law of (free) India 
(Mudholkar J.) or the finding that the Con. 
stitution makers did not intend any departure 
from the Privy Council decisions (Ayyangar, J.) 
is also not free from doubts and difficulties. 

(27) If the Constitution makers intended 
to rely on Act of State doctrine, there was 
no need for Arts. 363 and 131, which render 
matters arising out of the covenants and 
merger agreements non-justiciable. Katnaehee- 
boye’s case, (1S59) 7 Moo Ind App 476 would 
have taken care of any such eventuality, since 
that case laid down that the matters or treaties 
between sovereign States are not enforceable 
in municipal courts. Supreme Court’s opinion 
and actual interpretation of covenants and 
merger agreement as an act of State (Dalmia 
Dadri, AIR 1958 S C 816 and other cases) 
lends further support to the view that the 
Courts would not have found any serious 
impediments in deciding the claims based on 
covenants and merger agreements filed by the 
rulers or their subjects. 

(27a) Further, if the Government of India 
guaranteed the continuation of rights created 
by the ex-rulers (illustrated b y Chandrachud's 

*“of the propritty or justice of that act neither the 
court below nor the judicial committee have the 
means of forming or the right of expressing, if 
they had formed any opinion. It may be just 
or unjust, politic or impolitic, beneficial or 
injurious, taken as a whole to those whoso 
interests are affected, are considerations into 
which their hardships cannot enter. It is |nm- 
cient to say that, even if a wrong has been done, 
it is a wrong for which no Municipal Court of 
justice can aflerd a remedy.” 
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case, 0. A. No. 579/68 D/-19-11-196S (S C>* 
with the full knowledge that private indivi- 
duals would not be able to enforce the rights 
in municipal courts and that the ex-rulers had 
lost legal competence to enforce them diplo- 
matically after the merger, the guarantees - 
would amount to fraud on the power. Courts 
it is submitted, should be slow to accept such > 
an interpretation. 

(27B) Take another case Johnstone v. Pedlar 
(1921) 2 A C 262 where the English Court - 
held that act of State cannot be pleaded against - 
a resident alien, from whose person money 
was seized at the time of his arrest. Article 31 
of the Constitution guarantees that no person , 
shall be deprived of his property without 
payment of compensation. A resident alien 
can claim protection of this Article. If we 
impute to Constitution makers any desire to 
preserve the act of State of law as laid dorm 
by r (1921) 2 A C 262, guarantees of Art. 31 
would use the word ‘citizen’ instead of 
’person’. 

(27 C) Bai Rajbai’s case, AIR 1915 P C 59- 
illustrates the absurdity of permitting the 
executive to exercise act of State without time 
limit. 

(27D) Can it be legitimately presumed that 
the Constitution makers intended to end the 
public act of merger by 26th January, 1950, 
but intend to keep the act of State ox merger 
of reference to private individuals, alive with- 
out time limit? Can it be imputed to the Con- 
stitution makers that they permitted to plead 
act of State after 69 years of enjoyments of 
rights by private individuals as in Bai Rajbai’s 
case, AIR 1915 P C 59. Difficulties created by- 
merger of State were temporary and transi- 
tional. They could have been attended to by, 
the executive through the President who could 
exercise vast powers of modification, addition- 
or omission of the Constitution vested in him 
by Art. 392. The time limit for exercise of 
powers under Art. 892 viz. till the first Parlia- 
ment met (i. e. 1952) clearly indicates the 
mind of the Constitution makers on this point. 

XII. Alternative Solution to Act of State: 

(27E) The nest question is whether it was 
possible to achieve the same results as were 
brought about by decisions of Indian Courts 
after Independence, without resorting to Act 
of State doctrine. In other words, would the 
economic interest of free India have suffered 
if the Act of State plea would not have been 
invoked. 

(28) It is submitted that by appropriate 
exercise of President’s powers of modification, 
addition or omissions from the provisions of’ 
the Constitution under Art. 392, it could have 
been "possible to protect private rights which 
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were con« stent with the economic mtere3t3 of 
the community by suitably amending Fnnda 
mental rights and other relevant provis ons 
Apart from this various legislations abolishing 
Jagirs and Inams passed by the State Legis- 
latures would have undone the grants similar 
to tho'e in Memon Han a case AIR 1959 8 C 
18^3 and Yora Tiddali s case AIR 1964 S 0 
1018 Art 81.A and Art 81 B with Ninth 
Schedule would have provided constitutional 
protect on for any such action So also mining 
contracts similar to those in Dnlmia Dadn 
case AIR 1958 S C 816 could have been 
terminated under the powera provided by 
Art 81 A (e) Other guarantees regarding 
eervice3 and pensions could have been ef 
fectively dealt with through the doctrine of 
service at the pleasure of the President or the 
Governor as the case may be 

(£9) Indeed nobody would suggest that 
-subjects of the former States Ehould have 
more r ghts than the other citizens of India 
They should be entitled to equal protection of 
law and equal subjection to law 

(80) The solutions suggested above would 
have brought about more just ahd humane 
results without jeopardia ng the economic 
interest of Society Mudholkar J has explain 
ed that legislation was an onerous aolut on in 
this context But democrat c powers and legal 
procedures based on it are always onerous as 
compared to autocrat c methods Peaceful 
tran a fer of power (as against war or rebellion) 
-from Briti h hands to India and from ex rulers 
to India was a part of constitut onalism and 
-sanctity of means accepted by Indian society 

XIII Changing Doctrine 

(31) Act of State doctrine must change 
according to the needs of time 

(82) English Courts have shown this capa 
city to echo the changes through a recent ca c e 
Bwmafc. CVA i LanA XAvucste 
AC r 5 ex ten- ve oil installations were des- 
troyed m Burma during second world war not 
as a part of actual bostdit es but m order to 
prevent the m-tallations falling into enemy 
hands in the event wh ch in fact happened 
shortly afterwards of the territory being 
invaded by the Jajsne-e enemy The deatrnc 
tion was ordered by the Commanding General 
The House of Lords held that the subject was 
entitled to compensation 

(88) If Vora Fiddali AIR 1934 S 0 1013 
■correctly represents the approach of Indian 
•courte Courts would have on the has a of 
Privy Council cases, turned down such claim 
•as ans ng ont of act oi State They would 
have relied upon (1966) 1 KR 618 where 
•claim to compensation for destruction of pro 
perty by East India Co e soldiers during 1857 


rebellion was negatived Kamacheeboye s case 
(1659) 7 Moo Ind App 476 would have been 
pressed in service as wa3 done m Salaman s 
case (I960) 1 K B 618 

(84) Another example of modem thinking 
on act of State is to he seen m the writing of 
British Constitutional Pandits in tackling the 
problem of act of State within the Common 
wealth It may be worthwhile to quote the 
relevant discussion from Wade A Phillips 
(Constitutional Law) VII Edn p 2G7 

The independent status of the several 
members of the commonwealth raises a doubt 
whether the term act of State both in wide 
sense of an act of policy on the part of the 
Executive and in the narrow sen«e of defence 
to an action in tort can nowadays be 
accepted by a Municipal Court if the p amt ft 
is a cit zen of a Commonwealth State other 
than the Untited Kingdom, and. the injury of 
which he complains haa been infl cted upon 
him outside the United Kingdom or Colonial 
territory For example if under orders United 
Kingdom service air craft dropped bombs on 
a foreign oil installation or on the higbseas 
or in foreign territorial waters thereby injur 
ing a Citizen of India who was not taking 
in the local disturbances which led to tbe 
bombing could the defence act of State be 
raised if the Indian sought redress for the 
injuries be received in an English Court ? “ 
would seem that the answer to the question 
is to be found in the British Nat onality Act 
1948 8 1 which recognizes as British subjects 
or commonwealth citizens the citizens of all 
countries to which the section applies ho one 
can donbt the independence of India as a State 
for tbe purpose of tbe conduct of its own 
fore gn affairs but its citizens by United 
Kingdom legislation enjoy the advantage 
local citizenship and therefore can never be 
deprived by an English Court of their right to 
redress on the plea of Act of State i e the 
consequences of military operation against 
hostile elements abroad It would follow that 
if tbe jnjnry were incurred in similar circum 
Btances on the terr to ry of any member State 

of the commonwealth or of a colony the de- 
fence act of State would clearly not be avail 
able in an English Court to the agent of the 
Government of the United Kingdom 

(85) In similar circumstances Indian Courts 
would not show readiness to look beyond the 
Pnvy Council rulings and the claim would be 
rejected 

Conclusion 

It is only m Yirendra Singh s case (AIR 
19o4 8 0 447) that a bold attempt was made 
to adopt the doctrine of act of State to the 
changing needs as a Court of an independent 
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nation should do. Legal postulates like act of 
State are not autonomous and should not be 
"indifferent to facts of life to which they owe 
"their existence and justification. In contrast to 
Vora Fiddali case (AIR 1964 is C 1048), 
Yirendra Singh’s case (AIR 1954 S C 447) has 
really struck a “new and refreshing note.” 
'(AIR 1964 S C 1043, Subbarao J. at p. 1067). 
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Vora Fiddali case (AIR 1964 S C 1043) re- 
presents in the words of Bachawat J. (C. A. 
No. 579/65 D/- 19-11-68 (SO)) “the view which 
currently prevailsu'n this (Supreme) Court.” 
The Supreme Court may not review it in im. 
mediate future but decisions like Chandrachud 
case (C. A. No. 579/65 D/- 19-11-1968) may 
well pive the way towards its reconsideration. 


Citizenship and Law 


CITIZENSHIP AND LAW 

{By Shki Nityanand Eanongo, the Governor of Bihar)* 


I should confess at the start that I 
'happened to be the only lawyer in India 
who was formally debarred from practis- 
ing by a Full Bench of the Patna High 
■ Court in the year 1931 or 1932. Several 
friends including the Chief Justice Court- 
ney-Terrell had asked me to seek for a 
review which I did not feel to do. When 
I was asked to meet you, I readily agreed 
because when a man is deprived of some- 
thing he always likes to enjoy, the illu- 
sion of getting it is very attractive. So I 
have been always attracted to come into 
contact with judges and lawyers. For 
many years I lived in Delhi at a place 
where every morning I happened to meet 
some Supreme Court Judges, and I am 
• -proud to claim myself to be a friend of 
the retired Chief Justice of Madras, Mr. 

' Rajamannar, whom I consider to be one 
of the most civilised men I have come 
across anywhere in the world. 

2. This is a meeting of the Old Boys’ 
Association. I do not know what is the 
system of teaching and what is the system 
of lectures in the Law Colleges here. I 

‘happen to be an old student of the 
"Calcutta University where late Mr. Khu- 
dabux, the eminent scholar, used to take 
some classes which were so popular that 
students from other classes used to crowd 
in to hear his lectures. If I have any inte- 
llectual capacity", I owe it entirely to the 
lectures of Mr. Khudabux. One of our 
‘lecturers was Dr. Radha Binode Pal. 
Perhaps, many of you know that his 
classical judgment during the trial of 
war crimes in Japan was a matter of 
discussion all over the world. The judg- 
ment earned a great regard for India all 
over the world. 

3. When Rajendra Babu as President 
of India visited Japan the Emperor of 
-Japan, in continuous dynasty of three 
"thousand years, who had never come out 

of the palace, came out to receive 
"Rajendra Babu. The Japanese people 
■are undemonstrative, yet the welcome 
which the President received from _ all 
•quarters was tremendous. When Rajen- 
•dra Babu enquired of the President of 


the Tokyo University, who was 90 years 
old, he was told of three factors for the 
respect and regard of Japanese people for 
the President of India. Firstly, after the 
cessation of war, every belligerent nation 
claimed reparation from Japan, but India 
was the only country which waived any 
such claim. Secondly, India was the 
first country to enter into a treaty with 
Japan on equal terms long before any 
other power did so. And thirdly. 
Dr. Pal’s judgment in the war crime 
trial restored the self-respect of the 
Japanese people during the worst period 
of the history. The point I am trying to 
make out is that during my student time 
there were professors in the Law College 
whose lectures attracted many students 
who listened to them with attention to 
their lasting profit. Therefore, being 
student of a law college should not be 
thought of as killing time. The best 
result depends on teachers to create in- 
terest and capacity of, students. 

4. The subject I propose to speak on 
Is "Citizenship and law.” I cannot ex- 
plain it in academic terms, as I am not 
capable of it. I will give a simple story 
that will not take more than 5 minutes. 
Bihar and Orissa had been separated into 
two different Provinces in 1936, but the 
High Court continued to be common. On 
October 7. 1947, when I happened to be 
in Delhi, Sardar Patel, who was then the 
Home Minister, sent for me. He told 
"I am coming to Orissa on the 14th of 
December and I will start integration of 
independent States from Orissa. But I 
will not do so unless you set up a 
High Court before I visit Orissa.” There 
were only 10 weeks left October, Novem- 
ber and half of December — no building, no 
conception of what High Court means — 
Judges to be chosen, records to be 
separated and thousand other prob- 
lems. When I pleaded for more time, 
he would not agree and when I 
asked for the reasons his answer was 
cryptic “*T ^dr # =hr % H 

H ^FF % "Elaboraf- 


*°Address delivered at the Annual General Meeting of the Patna Law College Old 
'Boys Association on 29-8-1968 — > ■ - - 
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ins he said 1 you politicians accuse the 
princes of being oppressive to their sub- 
jects but what is the guarantee that you 
will not be worse There should be some 
institution to which a subject can look 
to with confidence for justice and High 
Court is the only institution to which 
people can look to’ There I leamt the 
remarkable lesson of the value and 
importance of the judicial system m 
Government It has been proved and 
being proved every dav that a citizen can 
be protected only by the rule of law 
administered by an independent judicial 
system. Once that faith disappears 
society wall disintegrate I have learnt 
as a common man that society can be 
sustained only if the people in general 
have full faith in the courts Therefore 
a great responsibility devolves on you 
both Judges and lawyers I am sorry to 
say that I am seeing apprehensive signs 
of erosion in that laith 
5 1 have no direct knowledge of the 

working of the High Court or the judicial 


system in Bihar though I have known 
some of the Judges and the retired Chief 
Justice Shn Narasimham as an old 
friend of mine It is up to you members 
of the legal profession to keep up the 
trust and the faith of the citizens How 
it should be done I am not competent to- 
say I came to know that there were more 
than 72 writ petitions before the High 
Court in matters pertaining to the Um 
versities I had asked Shn Narasimham 
as to why it was so He gave me two- 
or three instances m which it was clear 
that intervention of the High Court pre- 
vented grave injustice When I said that 
it is possible that intervention of the 
Court could cause injustice also 1 was 
told to find out for myself if that had 
happened The citizens believe and 
should believe that they can get justice 
in the Courts particularly m the High 
Courts 

I am grateful to have the opportunity 
of coming in contact with lawyers and- 
would-be lawyers 


LEGAL EDUCATION, ITS SCOPE 

(Bj Toe Hon ble Mr. Justice J M Shelat, Judje, Supreme Court , India )* 


I am profoundly grateful to Dean Hafee- 
zul Rahman for inviting m° to inaugurate 
the Ninth Annual All India Law Teachers 
Conference I confess of having at first 
a feeling of hesitation in accepting the in- 
vitation, for belonging to the practising 
branch of lawyers I felt that I could not 
usefully contribute anything new to the 
subject of legal education, a subject upon 
which. all of y ou I venture to think must 
nave bestowed considerable thought But 
the importance of the occasion and the 
cordiality m theaters which Dean Hafee- 
zul Rahman was good enough to write to 
me dispelled any hesitation which I had 
and made me bold to be with you this 
morning 

education is not a question 
which ends with setting up Law Schools 
at various centres in the country Various 
problems arise at once as soon as one be- 
gins to think of its role in the national 
scene, its scope and its obligations Fortu 
we a n re "ot beset, as m England 
with the conflict of vested interest between 
the professional and the academic bodies 
involved m legal education as legal educa- 
tion has always been entrusted in this 
country to the universities Nevertheless 
it would be fairly safe to say that until 
1947 legal education contented itself m 
preparing prospective practitioners and 
did not consider though it was one of the 
university faculties law as one of the 
sciences The law colle ges which impart- 


ed legal teaching were a kind of off- 
shoots most of which part-time institu- 
tions manned by part time teachers. 
Recruited mostly from the members ot 
the bar these teachers regarded their task 
as more of a sideline or a hobby rather 
than a serious obligation 
3 It is not surprnng that this was the 
position For, the idea that legal educa- 
tion was concerned only with equipping 3 
pupil with the techniques of the trade and 
the linguistic rules of law which prevail- 
ed in England then was consciously or 
unconsciously transported to this country 
The higher judiciary was a field partly 
reserved for the members of the English 
bar and partly for the members of the 
Indian Civil Service The myth which 
existed for a little more than a century 
that executive administrators who haa 
never studied law in any accredited law 
school nor practised it could still 
administer la\v and justice could only 
subsist in a country subordinated under 
a colonial system The object of setting 1 
up law schools was, therefore to prepare - 
students who would be able to man the 
n ®t“ w ork of subordinate courts establish- 
ed throughout this vast country Part- 
time institutions with part time teachers 
were therefore adequate to meet the 
administrative need s' 

. ■* truth that law and its adminis- 

tration through law courts are dependent 
JjP°n legal profession from which tho*e 
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■who are to conduct law courts would be 
recruited, and consequently the law 
schools who prepared them have public 
-duties and responsibilities, appears to be 
-adequately realised for the first time after 
1947. Commissions to inquire into univer- 
sity education as well as legal education 
were set up both at the State and national 
levels. These commissions reported the 
unsatisfactory standards of law teaching 
existing in the maiority of the existing 
law schools. It is a matter of some inter- 
est that though the maiority of the 
members of the Law Commission were 
■practitioners, the Commission not only 
-did not insist on mere professional side of 
legal education but emphasised the 
necessity of the universities treating in all 
-earnestness law as an academic faculty. 
The Commission reported: 

"The task of promoting research 
and combining it with teaching which 
has been advocated in the United States 
as being within the legitimate sphere of 
law schools falls in our country probably 
more appropriately within the scope of 
the activities of the universities. Our 
needs in this respect are greater than those 
-of the United States or of England where 
research projects and programmes in law 
have already been carried on by a num- 
ber of institutions and have resulted in 
-valuable and learned publications on dif- 
ferent legal subjects”. 

5. Likewise, the Radhakrishnan Com- 
mission had earlier deplored that while in 
Europe and America legal education had 
long occupied a high niche among the 
learned curricula and products of the 
study of law had frequently risen to posi- 
tions of distinction in public service or 
"had acquired wide reputation as .scholars 
and legal education was on an elevated 
■plane and teachers of law enjoyed a high 
respect, perhaps as high or higher than 
those of any other field of instruction, "we 
have no internationally known expoun- 
ders of jurisprudence and legal studies”. 
"Law has not become an area of profound 
scholarship and enlightened research”. 
Legal education thus has not suffered, at 
any rate since the post-independence era, 
from any clash of conflicting attitudes be- 
tween the professional and the academic 
lawyer. On the contrary, official as well 
as unofficial opinion has consistently re- 
garded law as a full-fledged faculty im- 
plying thereby a judicious mixture of tea- 
ching and research as its legitimate acti- 
vities. If legal education has not been 
lifted to an elevated plane, the responsi- 
bility for that lapse must fairly and square- 
ly fall on the universities. 

G. There is yet another fortunate cir- 
cumstance which may legitimately be ob- 
served. The disparity of status, between 
the professional and the academic lawyer 
■of which Harold Laski complained in 


his correspondence with Holmes does not 
luckily exist, or, if it does, it does so only 
with those who are blind and will never 
be aware of the crucial role that the 
academic lawyer will in course of time 
play, so that it can well be disdained. 
Two factors have principally led to the 
gradual but perceptible diminution of gap 
in status between the two branches of 
lawyers: (i) the widening of the field of 
law, and (2) the awareness and the conse- 
quent questioning of the social utility of 
law and legal institutions. 

7. With the acceptance of the concept 
of a Welfare State in almost all demo- 
cratic countries, the scope of State activity 
has expanded beyond expectations and 
with it the field of legislation. Not a day 
passes when besides the statutes passed by 
legislative bodies there are not issued, by 
way of subordinate legislation, regulations, 
rules, notifications and orders which leave 
no human activity untouched. These have 
the effect of regulating, restricting and in 
some cases even prohibiting the activities 
of the citizen. The field of law, therefore, 
is no longer a narrow one, limited only to 
the maintenance of order and the adjust- 
ment of rights between an individual and 
an individual. There is a growing readiness 
to accept law as an instrument of social 
control, concerned intimately with socio- 
economic dynamics and, therefore, as one 
which must be studied as such. Examples 
of the widening of the field of law are to 
be found in the numerous enactments 
touching industrial law and social reforms. 

8. The traditional attitude to circum- 
scribe legal studies to a mere understand- 
ing of the rules of law and of legal insti- 
tutes can no longer hold good. Nor can 
the mere philosophical posture, such as 
that of Holmes, that the business of a law 
school is to teach law in the grand manner 
and to make great lawyers, continue to 
be valid in view of the social and economic 
events which are rapidly taking place all 
around us and their transforming the very 
structure of contemporary society. Mait- 
land appears to have foreseen such a de- 
velopment and, therefore, held that legal 
institutions "can only be fully under- 
stood against the background of the totality 
of social institutions”. Since his time the 
world events have so rapidly shifted the 
focus of law that Lord Sankey was con- 
strained to observe that the mere practis- 
ing lawyer was not enough and that law 
must join hands with all other social 
sciences. Recent thinking in England 
shows that problems of social policy 
became matters upon which the winning or 
losing the second world w T ar depended. 
Their importance has not yet lessened in 
the post-war struggle for existence. It was, 
therefore, that Lord Radcliffe recently 
gave vent to the feeling when with his 
characteristic felicity of phrase he said: 
"you cannot learn law by learning law... 
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it must stand rooted in the great tradition 
of humana civilitas’ 

9 Legal philosophy thus is not pri- 
marily concerned with questions of lan- 
guage involved in the anal} sis of statutes 
and doctrinal issues Books of law are not 
to be merely compilations of rules laid 
down in the precedents The inquiry 
must be to discover the basis of a prece- 
dent and to formulate a new doctrine 
where such a basis has become obsolete 
by reason of the change in social con- 
ditions 

10 Yet the constitutional law is be- 
ing taught divorced from political science 
and politics so too the law of tort and 
of contract remains without an> sub- 
stantial adaptation to the changed environ- 
ment The impact of insurance for in- 
stance on the law of tort still remains 
unstudied The majority of teachers and 
writers on law subjects do not regard it 
their function to go outside th» doctri- 
nal framework or to rationalise the legal 
rules in the background of contemporary 
society The obvious result is that law is 
being taught in isolation from other social 
sciences which have rapidly advanced and 
the profession tutored under such a sche- 
me of education tends to get cut off 
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0B 4 \° cut off the new legislation is the most fe t It ts 

Ivents^ CUrrent of £ocial and economic they who need the techniques * and the 


events 

H This narrowness both in the legal 
teaching and writing is having a signifi- 
cant impact on the whole legal svstem 
for that system in all its tires of adminis- 
tration remains separated from the cur- 
rent social strings There is hardlv any 
study worth the name encouraging criti- 
cism of the content and policy of a law 
and its effects on the individual or the 
society Worse still legal scholars show- 
ed total indifference towards the numer- 
ous amendments carried out m the Con- 
stitution, their necessity and their conse- 
quences on the legislative policies both 
at State and Central levels The projec- 
tion of social and economic democracy in 
the field of law is still viewed with in- 
difference bordering on apathy 

12 The administration of law was so 
far re £arded as too specialised and as the 
unassailable field of the few to b“ ques- 
tioned Suddenly there has, however 
been a spurt of interest m examining the 
validity of the system in the context of 
the current problems both social and eco- 
nomic Even within the profession itself 
the idea of law reform has begun to be 
voiced For the first time there is felt the 
necessity of re-examining law and the le- 
gal institutions in the light of the social 
service functions performed by them. 
California University and the Harvard 
Law School recently undertook to investi- 
gate the objectives of legal education 
and formulated them principally under 
two heads, training of lawyers and im- 
provement of law by providing centres. 


which may contribute to a fuller under- 
standing of law and government and 
may creatively participate in their deve- 
lopment and improvement To these must- 
be added training to solve not only the- 
problems of the individual client but of 
the community in which the lawyer lives- 
and to provide leaders in policv making 
at all the diverse levels of authority 

13 This spirit of inquiry has been ge 
nerated by the fact that as the field of 
legislation expands a large part of it is 
concerned with benefits and obligations 
of social services and the utilisation of 
the resources of the commumtj The 
question which is insistently put is — are 
these benefits and obligations fairly and 
justly distributed through the legal agen 
cies? 

14 Legal education must come to 

terms with this type of laws the imple- 
mentation of which will be m the hands 
of those who never enter the profession 
These must be catered for if the target of 
u x education to improve the law is to- 
be fulfilled In point of fact, the majonty 
of law students do not pursue the pro- 
fession but enter public service business 
and other avocations where the impact of 
the new legislation is the most felt It is 
tnev whn nooH j 


5; .. , neea 1116 techniques and the 

skill of examining the tenabihtv of the- 
new legislation in the context of the vary- 
ing needs and standards of current socie- 
; y j ei i. laws , are studied in this con- 
text and the academic lawyers evolve new 
? as dld the °ld courts of Chan- 
cery by traversing beyond the framework 
oi the common law they will emerge 
more unpressive and with a totally dif 

sta t us . They Will be the experts 
both the legal practitioners and 
the politicians will turn for the know- 
how and for solutions of their problems 
—fr* the mosl effective instru- 

, cohesion. It is both the embodi- 
Stamiol ♦? Clal v ?. lues and the means for 
!ts purpose is to conserve 
vaW 4 same time to further racial 

Sure ^i P / eS T' e llb , erty to promote 
a u d to advance the common good 
beei ? aPt y said a person having 
approach to law may 
reactionary obstructing 
^ refonn or a nihilist ignorant 
trnv m alUe . of a11 that he seeks to des- 
the SfWMof^ U °i e ri* r £. m tbe memorandum of 
the i&hW°£ Publ!c Teachers of Law to 
t( on 1115 Committee on higher educa- 

tbX° r n!£? We ??** the changes an en- 
sSe anmW a ? rd demands by a whole- 
has ° r surrender of all that 

and dutv of an educated man 

and und^standSe eXP h° r % thr T 0U 5 h Teason 
and nr»n s by frank discussion 

ges and tn ba t e . those inevitable chan- 
nlL whlch^ c f ° r ?. process of gradual- 
mch coalesces the values of yester- 



1969 

day, today and tomorrow On it de- 

pends the future of our civilised world.” 

16. The challenge that legal education 
is confronted with is that besides provid- 
ing effective teaching agencies it must 
provide through law school laboratories, 
as medicine and technology do, for carry- 
ing out research into law, its develop- 
ment and its application to the solution of 
current issues. That this challenge is not 
a mere utopia can be seen from a thesis 
issued by Professor McDougal and Lass- 
well in their Legal Education and Public 
Policy which summoned the law schools 
to broaden their horizons and aims at not 
only training law students who will prac- 
tise law but those who will shape the 
legal and constitutional policies of the 
nation. "If legal education”, they said, 
"with contemporary world is adequately 
to serve the needs of a free and produc- 
tive commonwealth it must be conscious, 
effective and systematic training for 
policy making. The proper function of 
our iaw schools is, in short, to contribute 
to the training of policy makers for the 
ever more complete achievement of the 
democratic values that constitute the pro- 
fessed aims of American policy.” There is 
therefore, a clear necessity of framing of 
curriculum on the basis of the current 
mores of our society joined with the 
knowledge of socio-economic questions 
but oriented toward the preservation of 
democratic values. 

17. The obligations of Indian legal 
education are voluminous considering the 
demands made on it by the vast popula- 
tion. The very size of the country coupl- 
ed with its committal to democratic way of 
life, the diversities in its population, the 
multiplicity of language, tradition and re- 
ligion, and the deep gap between the dif- 
ferent sections of its vast population, 
social and economic, all these throw out 
the necessity of legal education being ori- 
ented by national specifications. 
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18. Being a democracy unparalleled in. 
size, committed to the guaranteed rights'- 
of its citizens and to a constitutional 
policy of social and economic justice, those 
whose burden is to operate the judicial! 
agencies are bound to be confronted with, 
the delicate and difficult task of reconcil- 
ing and striking a balance between the' 
demands of individuals on the one hand* 
and of society on the other. It is this- 
circumstance alone which has wrought 
during the last two decades a radical- 
change in the nature of litigation, parti- 
cularly in the superior courts. Whereas- 
the traditional litigation has considerably 
diminished, there is a stupendous rise in- 
writ litigation in which the State has 
emerged as the biggest litigant. The re- 
sult is large arrears in almost every court 
to wipe out which a large number of 
trained persons will of necessity be re- 
quired. 

19. Apart from the purely judicial' 
bodies there are also a growing number 
of administrative tribunals performing 
judicial and quasi-judicial functions. 
These tribunals are the necessary conco- 
mitants of a Welfare State. These also: 
will need persons trained in law. A sys- 
tem of Government committed to a plann- 
ed economy must result in increased le- 
gislation the implementation of which re- 
quires at diverse stages numerous policy- 
making decisions. 

20. Legal education will, therefore, 
have to provide trained persons to man- 
all these agencies endowed not only with 
the knowledge of the techniques of law 
but with an awareness of the democratic 
values, political, social and economic, 
which are the foundations of our 
Constitution. 

21. Let me end with the hope that 
your deliberations will evolve ways and - 
means to meet this challenge. 


BeviewS 
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B. B. MITRA’S THE, INDIAN SUC. 
CESSION ACT — 9th Edition, by 
Sudhindra Kumar Palit, Published by 
Eastern Law House, Calcutta, Price 
Rs. 26/-. 

The present work is the ninth edition revised 
by Sudhindra Kumar Palit. Besides the Com- 
mentary on Indian Succession Act, a test of 
Hindu Succession Act, 1956 and also the 
model forms of Wills, Applications for letters 
of administration, for Probate and for Suc- 
cession Certificate are appended to the book. 


Case 'law has been brought upto-date ana' 
in the text the amendments of 1962 in the 
Succession Act have been incorporated. 

There is a useful index, at ibe end. 

— G.G.M. 


RIGHT TO PROPERTY UNDER THE 
INDIAN CONSTITUTION by H. M. 
Jain, Published by Chaitanya Publish- 
ing House, University Road, Allahabad,. 
Price Rs. 25/-. 
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Fundamental Rights in Indian Constitution 
have e entially a social aspect Oor Consti 
tot on out of recognition that Society needs 
protection as much against the claim of the 
State as agam3t itself has laid emphasis m the 
provi ions of the Fundamental rights not so 
much upon individual rights but upon social 
control The aim of the fundamental rights is 
to achieve social democracy 


A I B 

The book under review 13 a study of 
Art 31 of the Constitution The book pur 
ports to analyse tho provisions with the above 
approach The attempt 13 laudable 

A postscript explaining the effect of Supreme 
Court s deci’ion in Golahnath s ca«e (A I B 
1967 S C 1643) has been added 
There i3 a bibliography and a nsefcl Index 
-GGM 


Books Received 


BOOKS RECEIVED 


THE YOUNG LAWYER — Magazine 
of Kishinchand Chellaram Law Col 
lege, 1967 68, Printed by Shn M J 
Mirchandani at Jam Printing Press 
Arthur Road, Bombay 11 and published 
by him for K C Law College Dmshaw 
Wacha Road, Bombay 1 

ILAW RELATING TO NOTICES 2ND 
EDITION - By Apt B Majumdar, Pub 


lished by Eastern Law House, Private 
Ltd , Calcutta, Price Rs 14/ 

The book under review deals with notices 
The book 13 divided in three sections Section! 
deals with general principles relating to notices 
their requirement purpose eemce etc Sec 
tion II deals with notices under different eta 
tutes and Section III gives some Model forms. 
Case law has been appropriately noticed 


A GREAT LAWYER 

We wish to pay in this i«3ue our homage to the memory of a great lawyer and 
juri't *— the late Mr J B Kanga who died recently m Bombay full of years and 
honours The late Mr Kanga wa3 one of the greatest lawyers and jur st3 that India 
has produced in recent times Ha lived up to a ripe old age and was 96 years of age 
the time o! his death He was a Judge ol the Bombay High Court in the twenties 
of this century and after he retired from the Bench he accepted the.Advocate General 
ship of Bombay He was the first Indian Advocate General of Bombay during the 
Bnti"h regime - a unique distinction and honour in those days His knowledge of law 
was phenomenal He was an authority on the law of Income Tax and was a co author, 
along with Mr H A Palbhivala of the leading Commentary on the Income Tar Act. 
He was also a groat scholar and litterateur and bad a marvellous command o! the 
English language Of the galaxy of talent and scholarship that the Indian Bar has pro 
dueed the late Mr Kanga s name can justly be placed in the front rank 
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siders appropriate for tEe hearing of the 
representation in the presence of any 
persons likely to be affected thereby. 

(7) When a Regional Transport Autho- 
rity refuses an application for a permit of 
any kind, it shall give to the applicant 
in writing its reasons for the refusal 

“Rule 67. Regional Transport Autho- 
rities. — (1) the Regional Transport Autho- 
rity shall meet at such times and at such 
places as its Chairman may appoint: 

Provided that it shall meet not less than 
once in each month unless the State 
Transport Authority otherwise directs. 

(2) Not less than 8 days’ notice shall 
be given to every member of any meet- 
ing of the Regional Transport Authority. 

(3) A member of the Regional Trans- 
port Authority shall attend at least six 
meetings in each financial year. The 
State Government may at any time re- 
move any such member from office on 
his failure to attend the minimum num- 
ber of meetings fixed under this rule. 
The State Government may also remove 
from office any member for any other 
cause. 


(5) Where a Regional Transport Autho- 
rity consists of more than three members 
the number of members whose presence 
shall constitute a quorum shall be one 
half of its members and where it con- 
sists of three members, the quorum shall 
be two. If within half an hour from the 
time appointed for the meeting a quorum 
is not present, the meeting shall be ad- 
journed to such day and at such time 
and place as the Chairman or the Pre- 
siding Officer nominated under sub -rule 

(6) may appoint; and if at the adjourned 
meeting a quorum is not present, the 
members present shall be a quorum. 


(7) The Chairman or the Presiding 
Officer shall have a second or casting 
vote.” 

“ 68 . ( 1 ) 

(2) Subject to the provisions of the Act 
and these rules and to the approval of 
the State Government, a State or a Re- 
gional Transport Authority shall have 
power to make bye-laws to regulate the 
conduct of its business and shall like- 
wise have power to amend or rescind 
such bye-laws and the business of such 
Transport Authority shall be conducted 
according to such bye-laws under the 
direction of the Chairman. 
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(8) Save in the case of the hearing of 
an objection to the grant of stage car- 
riage permit or of a public carriers per- 
mit and in the case of the hearing of a 
representation under sub-section (6) of 
Section 57, a State or a Regional Trans- 
port Authority, as the case may be, may 
decide any matter, without holding a 
meeting by the majority of the votes of 
members recorded in writing and sent to 
the Secretary (hereinafter referred to as 
procedure by circulation). 


(6) The State or the Regional Trans- 
port Authority, as the case may be, may 
require any applicant for a permit to 
appear before it and may withhold the 
consideration of the application for the 
permit until the applicant has so appear- 
ed in person if so required, or by any 
recognised agent if so permitted, and un- 
til the applicant has furnished such in- 
formation as may be required by the 
Transport Authority in connection with 
the application. 

Explanation. — In this sub-rule, except 
in cases falling under sub-section (5) of 
Section 57, the expression “recognised 
agent” means a pleader or the father, 
son, brother, partner or employee of the 
applicant duly authorised by him in 
writing or any other person so authorised 
and recognised by the Transport Autho- 
rity concerned as a fit person to be a 
recognised agent under its bye-laws made 
under sub-rule (2). 

(7) Nothing contained in this rule shall 
prevent a State or Regional Transport 
Authority from deciding by following the 
procedure by circulation any matter 
which has been considered at a meeting 
or has been the subject of a hearing and 
upon which a decision has been reserved. 

(8) Where a matter is decided by the 
votes of members present at a meeting 
of a State or Regional Transport Autho- 
rity, no person other than a member of 
the Transport Authority shall be entitled 
to be present and no record of the voting 
shall be kept save of the number of votes 
cast on either side; provided that when 
any matter is decided by the exercise of 
the second or casting vote of the Chair- 
man or the Presiding Officer the fact 
shall be recorded.” 

13. On behalf of respondent No. I 
Mr. Phadke conceded that the procedure 
adopted by the R. T. A. did not contra- 
vene any section of the Act or the Rules 
made thereunder. Counsel, however, put 
forward the argument that even in the 
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absence of any express provision a statu- 
tory tribunal has to give its order in 
wnbng and no oral Judgment can be 
legally given It was also contended on 
behalf of respondent No 1 that it was 
not sufficient that reasons for the deci- 
sion were given subsequently by the 
It T A. m its letter dated July 20, 1967 
but the reasons should have been given 
simultaneously at the time of the resolu- 
tions on June 28/29, 1967 We are un- 
able to accept this argument as correct 
As we have already stated, there Is no 
provision either in the Act or the Roles 
which requires the R. T A. to give a 
wntten decision with regard to the grant 
of a stage carnage permit Nor is there 
anything m the Act or the Rules which 
by necessary implication throws a duty 
upon the R. T A. to give a wntten Judg- 
ment in each case and to give reasons 
thereof along with the wntten decision. 
It is tree that Section 57 (7) of the Act 
requires the R. T A to give m writing 
the reasons if it refuses an application 
for a permit of any land. But in the 
case of a grant of a permit the statute 
does not impose any such duty upon the 
R- T A. Mr Phadke on behalf of res- 
pondent No 1 has been unable to point 
to any section of the Act or any Rule 
from which a necessary implication can 
be drawn that such a duty is thrown 
upon the R. T A. Reference was, how- 
ever, made by Mr Phadke to two deci- 
sions of this Court in Bhagat Raja v The 
V™ 11 of India, (1967) 3 SCR 302 = (AIR 
1967 SC 1606) and m Prag Das Umar 
Vaishva vThe Union of India, Civil 
App No 657 of 1967, D/- 17-8-1967 (SC) 
In the former case, the appellant was one 
of several applicants for a mining lease 
m Andhra Pradesh. The State Govern- 
ment however granted it to respondent 
No 3 The appellant then filed an ap- 
plication m revision under Section 80 of 
the Mines and Minerals (Regulation and 
Development) Act, 1957 read with R. 51 
to the Union of India. Respondent No 8 
filed a counter statement and the Stats 
Government filed its comments The ap. 

a rejoinder The Union 
Government without hearing the appel- 
lant rejected hut revision application. 
appeal was filed before this Court The 
question which fell for consideration was 
whether it was necessary for the Govern- 
ment of India to ^nve reasons for to 
decision m view of tihe provisions of the 
Act and the Rules or because the deci- 
sion was liable to be qmesfaoned in an- 
peal to this Court It was held by this 
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Court in these circumstances that 'a 
speaking order is all the more necessary 
in the case of a decision under Rule 55 
because there is provision for new mate- 
rial bemg nlaced before the Central Gov- 
ernment which was not there before tie 
State Government; and further, because 
the decision, affecting important rights 
of parties, is given in a summary manner 
without a hearing being allowed to the 
parties and that a party was entitled to 
know why the decision has gone against 
him". In the result, the appeal was al- 
lowed and the orders of the Central Gov- 
ernment were set aside and the Central 
Government was directed to dearie the 
review applications afresh in the light of 
the observations made In the latter case, 
L Civil App No 657 of 1967, D/ 17-8- 
1967 (SC) the same prinaple was reitera- 
ted. It is manifest that the material facts 
in the present case are different The 
significant fact in the present case is thal 
the decision of the R.T A on June 28/ 
29, 1967 was given after hearing respon- 
dent No 1 and the other private opera- 
tors who were present at the meeting of 
the R. T A. either personally or through 
Counsel and reasons for the decision were 
also communicated to respondent No 1 
and other private operators by a register- 
ed letter dated July 20, 1967 The prin- 
ciple of the decisions of this Court in 
(1967) 3 SCR 302 = (AIR 1967 SC 1G06) 
and in Civil App No 657 of 1967, P/- 
17-8-1967 (SC) has therefore no bearing 
upon the determination of tho question 
involved in the present case Apart from 
any requirement imposed by the statute 
or statutory rules either expressly or by 
necessary implication we are unable td 
accept the contention of Mr Phadke that 
there is any general prinaple that 
a statutory tribunal should always 
Judgment in writing ana 
should always give reasons there- 
of immediately with the pronouncement 
of the judgment 

y 7n English law, an applicant for & 
cernorari was required to verify by his 
affidavit a copy of file conviction or other 
record of adjudication complained of, 0 T 
to explain his failure to do so The rule 
was Rule 35 of the Crown 
ffice Rules 1886 which seems merely 

bave codified the common law on the 
subject. This rule was later replaced by 
o' “Supreme Court and Order 59, 
f lu te 8 (I) is substantially to the same 
2™’ , If h apparent that tins rule, like 
it calls for a 
wntten record when a certiorari is moved 
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for, permits its absence at the outset if 
the applicant accounts for his failure to 
‘lodge the order to the satisfaction of the 
’-Court At Common Law the practice was 
-that if die conviction or order attacked 
had not been put in writing, the appli- 
>cant for die certiorari would simply so 
State in his affidavit, and thus its non- 
.productioh would be excused at that 
Stage. If the court was persuaded that 
the conviction or order when in writing 
would probably be quashable, it would 

£ ant the certiorari, and order return of 
e record of adjudication. It is well 
[Settled by several English authorities that 
-even though there was no such record 
When the inferior tribunal received the 
Writ of certiorari it could not defeat the 
Writ by making a return that the record 
Was not drawn up or that it had only 
made an oral order. If ft did so, then 
the return would be quashed, and the 
tribunal directed to enter the conviction 
Or order and return it: R. v. Levermore, 
(1700) 1 Salk 146; R. v. Lichfield, (1843) 
4 QB 893; R. v- Coles, (1845) 8 QB 75; 
and R. v. Trafford, (1855) 4 WR 55. This 
Was the legal position even though at 
common law a practice had grown up 
of not drawing up convictions until an 
appeal was taken or a certiorari received, 
which practice was continued by the 
Summary Conviction Rules, 1915, R. 53 
and later by the Magistrates' Courts Rules 
1952, Rule 19 (1). These rules referred 
to convictions not being drawn up till 
Seeded for an appeal or other legal pur- 
pose.” That an oral order was a legally 
valid order is also indicated by the deci- 
sion of the Court of Appeal in Rex v. 
Newington Licensing Justices, (1948) 1 
KB 681 in which the lessee of premises 
in respect of which a justices off-licence 
Was in force applied for the transfer of 
the licence to her from the previous 
lessee and licensee. At the hearing of 
the application it appeared that the ap- 
plicant had mortgaged the premises by 
way of sub-demise to the lessors and the 
Justices considering the mortgage to be 
'an agreement or other assurance under 
which the licence was to be transferred 
and held’ within the meaning , of S. 25, 
Sub-section (2), of the Licensing (Consoli- 
dation) Act, 1910, purported to order the 
applicant to produce it It was held by 
the Court of Appeal that the justices had 
no power to order the production of any 
document even if it were a document 
which the section required to be produc- 
ed and that in any. view the mortgage 


was not such a document, and the order 
of die justices was therefore made with- 
out jurisdiction. The order of the justices 
was, however, made orally at the hear- 
ing of the application and had not been 
reduced. into writing at the time when 
the motion for an order of certiorari was 
made. On this point the Court of Appeal 
held that it had no power to deal with 
any order but an order in writng in pro- 
ceedings for certiorari. The court, there- 
fore, refused to give judgment until the 
order was reduced into writing, but con- 
sented to hear the arguments on an under- 
taking being given by the parties that 
the order would be duly reduced into 
writing and produced before the Court 
After the Court of Appeal had heard the 
arguments a written order was drawn up 
by the justices and produced before the 
Court which there after delivered the 
judgment and quashed the order of die 
grant of a writ Reference should in this 
context be made to Section 12 (8) of the 
Tribunals and Inquiries Act 1958 (6 and 
7 Elizabeth 2. a 26) which contemplates 
that a tribunal or any Minister may fur- 
nish a statement either written or oral, 
of the reasons for the decision if requested 
on or before the giving or notification of 
the decision, to state the reasons. Sec- 
tion 12 provides as follows: 

“(1) Subject to the provisions of this 
section, where after the appointed day — 

(a) any such tribunal as is specified in 
the First Schedule to this Act gives any 
decision, or 

(b) any Minister notifies any decision 
taken by him after the holding by him 
or on his behalf of a statutory inquiry. 


it shall be the duty of the tribunal or 
Minister to furnish a statement; either 
written or oral, of the reasons for the 
decision if requested, on or before the 
giving or notification of the decision, to 
state the reasons: 

Provided that the statement may he 
refused, or the specification of die rea- 
sons restricted, on grounds of' national 
security, and the tribunal or Minister may 
refuse to furnish the statement to a per- 
son not primarily concerned with the 
decision if of opinion that to furnish it 
would be contrary to die interests of any 
person primarily concerned. 


(3) Any statement of the reasons for 
such a decision as is mentioned in para- 
graph (a) or (b) of sub-section (1) of this 
Section, whether given in pursuance of 
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that sub-section or of any other statutory “direction” and “any person’ 
provision shall be taken to form part of of) 
the decision and accordingly to tie in- 
corporated in the record. 


A.LB. 

meaning 


It should be noticed that under this sec- 
tion the statement of reasons may be 
oral and any such statement “shall be 
taken to be a part of the decision and 
accordingly to be incorporated in the 
record” Further, the duty to give rea- 
sons arises only when a request to give 
them is made to the tribunal or to the 
Minister No such duty arises under this 


rummer i\o sucn Gary arises under this assessment of a particular year The 
sub-section if the request is made after word “finding” only covers material cues- 
the decision has been erven or notified firm*? ortm-'k i — .1 r 


The expressions “finding ” and “direc- 
tion” in the second proviso to Sec S4 (3) 
mean respectively a finding necessary for 
giving relief in respect of the assessment 
for the year in question and a direction 
which the appellate or revisional autho- 
rity, as the case may be, was empowered 
to give under the sections mentioned in 
that proviso A "finding” therefore could 
only be that which was necessary for the 
disposal of an appeal in respect of an 
assessment of a particular year The 


** UiU.ua UIIUT 

the decision has been given or notified. 

15 We are therefore of the opinion 
that m the absence of any statutory pro- 
ven there is nothing wrong m principle 
if an administrative tribunal gives a deci- 
sion orally and subsequently reduces to 
writing the reasons thereof and com- 
municates it to the parties Wo accord- 
ingly reject the argument of Mr Phadke 
on this aspect of the case 

16 For the reasons expressed wo 

hold that tho judgment of the Bombay 
High, Court dated October 20 1967 

should be set aside and Special Civil Arv 
pheabons N°s 540 570 to 572, 575 to 
596 and 634 of 1967 filed by respondent 
No 1 and other private operators should 
be dismissed. We accordingly allow 
these appeals with costs— there will bo 
one hearing fee 

Appeals allowed. 


AIR 1969 SUPREME COURT 840 
(V 50 C 66) 

(F rom Punjab)* 

V RAMASWAMI AND A. N 
GROVER, JJ 

M/s Daffadar Bhagat Smgh and Sons, 
Appellant v Income-tax Officer, A Ward, 
Ferozepure Respondent. ^ 

22 £”‘ 68 A K Kal N »- S82 ot 1966, D /- 

Incmne-tax Act (1922), Section 34 (3) 
Second Proviso Expressions “finding-, 
direction and any person”, in proW 
meaning of — Once a finding necessary 
for disposal of appeal is given, second 
proviso to Section 34 (3) would be attract- 
ed and bar of limitation would be lift 
ed — (Words and Phrases ■ — “Finding" 
*(L. P A. No lG9of 1965, D/- U-5-196^ 

— PimJ) 
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umy wvera material ques- 
tions which arise in a particular case for 
the decision by the authority hearing the 
case or the appeal which, being necessary 
for passing the final order or giving tho 
final decision in the appeal, has been the 
subject of controversy between the inte- 
rested parties or on which tho parties 
concerned have been given a hearing' 
Am 1965 SC 342 and 1967-66 ITR 580 
(SC), Foil (Para 1) 

Therefore, where tho assessee filed the 
return claiming the status of a firm to- 
gether with an application under S 20A 
*°r t re S ls txation tho partners being B 
and his two sons, which was disallowed 
1 tT° to com e-tax Officer but was allow 
ed by the Appellate Assistant Commis- 
aoner hoHing that the business belong 
j j j? “?* md not the Hindu un- 
divided family and therefore its income 
“j *P° from that of the family 

and tho Income-tax Officer was directed 
to assess the income of the business in 
the hands of the firm, the finding can- 
^garded as having been made 
omyinadentally The substantial issue 
“E™ 1116 A PPeBate Assistant Commis- 
°f status of the assessee 
a partnership 

Tb-if a Hindu undivided family 

inat fan ding was necessary for deciding 
*¥, Once a fining fe g,veS 

tKmSi for tho chsposS of 

expression -any person- 
fa the setting i, which fl epp^ 1 ^, ft, 
E*?!”” 3 be ““fiord to a person 
oomected with the issess- 
SSS™ >' e3r m question Ho 

him cannot bo 
“fagory of person or 

assessment of tho year in qnestion. As 
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the returns, were originally filed by the 
partnership firm comprising B and his 
two sons and the question was of the 
assessment of the income of the business 
of the firm and their contention that they 
formed a partnership firm was accepted 
by the Assistant Commissioner, it can- 
not be said that the assessee was a total 
stranger to the assessment before the 
Appellate Assistant Commissioner and 
had no intimate connection with the per- 
sons whose assessment was made by the 
I. T. O. and was set aside by the Appel- 
late Assistant Commissioner: AIR 1965 
SC 842, Foil.; L. P. A. No. 169 of 1965, 
D/- 11-5-1965 (Punj), Affirmed. 

(Para 2) 

Cases Referred: Chronological Paras 
(1967) Civil Appeal No. 19S5 of 


1966, D/- 27-3-1967 = 1967-66 
mt 586 (SC), N. K. Sivalingam 
Chettiar v. Commr. of Income 
Tax, Madras I 

965) AIR 1965 SC 842 (V 52) = 
1964-52 ITR 835, Income Tax 
Officer, A Ward, Sitapur v. 

Murlidhar Bhagwandas 1, 2 

968) AIR 1963 SC 1356 (V 50) = 
1963-49 ITR (SC) 1, S. C. Prashar 
v. Vasantsen Dwarkadas 1 

960) AIR 1960 All 97 (V 47) = 
1960-39 ITR 265, Hazari Lai v. 

Income Tax Officer, Kanpur I 


Mr. Veda Vyasa, Senior Advocate (M/s. 
Bishambar Lai, H. 3L Puri, M. K. Garg 
and K. K. Jain, Advocates, with him), for 
Appellant; Mr. Niren De, Solicitor-Gene- 
ral of India (M/s. T. A- Ramachandran, 
R. N. Sachthey and B. D. Sbanna, Advo- 
cates, with him), for Respondent 

The following Judgment of the Court 
was delivered by 

GROVER, J.: This is an appeal by spe- 
cial leave against the judgment of the 
Punjab High Court dismissing the writ 
petition of appellants herein under Arti- 
cles 226 and 227 of the Constitution by 
which it was prayed that a writ of prohi- 
bition directing the Income-tax autho- 
rities not to proceed with the assessment 
for the year 1952-53 be issued. A pray- 
er was also made for the issue of a wnt 
of certiorari for quashing the notices 
under Sections 23 (2) and '22 (4) of the 
Income-tax Act 1922 hereinafter called 
the Act, which had been issued, by the 
Income-tax Officer in that connection. The 
appellant firm filed a return for the 
assessment year 1952-53 on March 81, 
1953. It also applied that it may be 
registered as a firm under Section 26A of 


tire Act, the partners being Bhagat Singh 
and his two sons Kartar Singh and Dhian 
Singh, their shares being in the propor- 
tion of 4/16, 6/16 and 6/16 respectively. 
The Income-tax Officer passed an order 
on March 26, 1957 holding that the asses- 
see constituted a Hindu Undivided Family 
and not a firm. The registration under 
Section 26A was also refused. The ap- 
pellants approached the Appellate Assis- 
tant Commissioner in appeal who made 
an order on August 11, 1959 allowing 
registration of the partnership firm under 
Section 26 A- He further held that the 
business belonged to the firm and there- 
fore its income must be excluded from 
that of the family. The Income Tax 
Officer was directed to assess the income 
of die business in the hands of the firm. 
The Income-tax Officer issued fresh notice 
to the appellants under Sections 22 (4) 
and 23 (2) of the Act The appellant 
refused to comply with these notices and 
moyed the Inspecting Assistant Commis- 
sioner of Income-tax for giving a direction 
that the assessment should not be pro- 
ceeded with owing to the statutory oar 
created by Section 34 (3) of the Act As 
the Income-tax authorities did not accede 
to the request of the appellants a peti- 
tion under Articles 226 and 227 was filed 
in the High Court The High Court dis- 
missed the petition on the ground that 
in view of the decision of this Court in 
Income tax Officer, A-Ward, Sitap ur v. 
Murlidhar Bhagwandas 1964-52 ITR 335= 
(AIR 1965 SC 842) the second proviso to 
S. 34(3) would be applicable because the 
members of the appellant firm could not 
be regarded as strangers to the proceed- 
ings which resulted in the assessment 
order made in respect of them on the 
basis of their constituting a Hindu Undi- 
vided Family along with others and that 
they were intimately connected with the 
“person” whose assessment was made by 
the Income-tax Officer and set aside by 
the Appellate Assistant Commissioner on 
whose direction fresh assessment pro- 
ceedings were taken. The second proviso 
to S. 84 (8) of the Act reads: 

“Provided further that nothing con- 
tained in this section limi ting the time 
wit hin which any action may be taken, or 
any order, assessment or reassessment 
may be made, shall apply to a reassess- 
ment made under S. 27 or to an assess- 
ment or reassessment made on the asses- 
see or any person in consequence of or to 
give effect to any finding or direction 
contained in an order under Section 31, 
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A. IB. 


Section S3 Section S3A, Section S3B, Sco- 
bon 66 or Section 66A* 

Id S C. Prashar v Vasantsen Dwarkadas, 
1963-49 ITR (SO 1={AIR 1963 SC 1356) 
tins court, by majority, held that the pro- 
visions of second proviso to S S4(S) in- 
sofar as they authorised the assessment 
or reassessment of any person other than 
the assessee beyond the period of Innita 
tion specified m S 84 m consequence of 
or to give effect to a finding or direction 
given m an appeal, revision or reference 
ansmg out of proceedings in relation to 
t]ie assessee, violated the provisions of 
Art 34 of the Constitution and were in- 
valid to that extent. The scope and 
ambit of the second proviso cam e up for 
consideration again in 1964-52 ITR 335 
= (AIR 1965 SC 342) According to the 
majority decision the expression "finding" 
ana "direction* in the said proviso means 
respectively a finding necessary for giving 
relief in respect of the assessment for the 
year in question and a direction which 
the appellate or revisions! authority, as 
die caso may be, was empowered 
to give under the section mentioned 
in that promo A “Gndm^* therefore 
could only be that which was neces- 
sary for die disposal of an appeal in 
respect of an assessment of a particular 
year If the Appellate Assistant Commis- 
sioner found that the income shown by 
the assessee was not the income for the 
relevant year but was income which be- 
longed to another year that was not a 
finding necessary for the disposal of the 
appeal and was only incidental to it. The 
meaning of the words “any person” was 
also co nside red and ft was said at page 
848 (of ITR) = (at p 349 of AIR) that a 
combined reading of Ss. SO (1) and 81 (3) 
indicated the case where persons other 
than the appealing assessee might be 
affected by the orders passed by the Ap- 
pellate Commissioner It was observed 
"Modification or setting aside of assess- 
ment made on a firm. Joint Hindu Family, 
association of persons, for a particular 
year may affect the assessment for the 
said year on a partner or partners 
of the firm, member or members 
of the Hindu Undivided Family or 
the individual, as the case may be. 
In such cases though the latter are 
not eo nomine parties to die appeal, their 
assessments depend upon the assessments 
on the former The said instances are 
only illustrative. It is not necessary to 
pursue the matter farther We would, 
therefore, hold that, the expression “any 
person* in the setting in which it appears 


must be confined to a person intimately 
connected m the aforesaid sense with the 
assessments of the year under appeal* 
The argument of Mr Veda Vyasa for the 
appellant has been two-fold. He con- 
tends firstly that the finding or direction 
which the Appellate Assistant Commis- 
sioner gave in the present case in his 
order dated August II, 1659 that the 
business belonged to the partnership and 
not the Hindu Undivided Family and 
the further direction which was given by 
him that the Income tar Officer should 
assess the income in the bands of the 
partnership firm were not necessary for 
the disposal of the appeal. According to 
Mr Veda Vyasa the crux of the matter 
was that the Appellate Assistant Commis- 
sioner gave a decision that the income 
was to be excluded from the assessment 
of the Hindu Undivided Family thereby 
reversing the decision of the Income tax 
Officer that it was assessable in the hands 
of the family It is contended that, in 
these circumstances, the direction to the 
Income tax Officer that he should assess 
the income in the hands of the firm was 
neither necessary nor called for and 
therefore the law laid down in Murhdhar 
Ehagwan DoS's case, 1964-52 ITR 335 — 
(AIR 1965 SC 342) was dearly applicable 
In this connection it may be mentioned 
that according to Mr Veda Vyasa two 
returns had been filed by the appellant 
for the assessment year 1952-53, one re- 
lating to the Hindu Undivided Family 
and the other, of the partnership firm. 
But the statements contained in the wnt 
pebbon of the appellant do not support 
this submission. In para 3 of that peti 
bon it is stated that the firm and all the 
three partners filed their returns of profit 
and loss on March 31, 1953 with the In 
come tax Officer and also made an appli 
cation under S 26A of the Act for regis- 
tration of the firm It is true that in the 
assessment order of the Income tax 
Officer the status of the assessee is shown 
to be Hmdn Undivided Family but that 
has been apparently shown in the order 
because the Income tax Officer gave an 
express decision about the status of the 
assessee and held that it constituted a 
Hindu Undivided Family It, however 
stands proved that the assessee filed the 
return claiming the status of a firm to- 
gether with an application trader S 26A 
for its registration which was disallowed 
by the Income tar Officer but was allow- 
ed by the Appellate Assistant Commis- 
sioner The substantial issue before the 
Appellate Assistant Commissioner was 
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.one of status of the assessee and he held 
that it was a partnership firm and not a 
Hindu Undivided Family. This finding 
was necessary for deciding the appeal be- 
fore the Appellate Assistant Commissioner 
and it is not possible to understand how 
it can be regarded as having been made 
only incidentally. Once a finding is given 
which was necessary ter tee disposal of 
the appeal the second proviso to S- 84(3) 
of the Act would be attracted and tee bar 
of limitation would be lifted. In N. K. 
Sivalmgam Chettiar v. Commissioner of 
Income-tax, Madras, Civil Appeal 
No. 1985 of 1968 D/- 27-8-1957 (SC) this 
Court after referring to the relevant 
observations in Murlidhar Bhagwandas* 
case 1984-52 ITR 335 =( AIR 1965 SC 342) 
reiterated teat a finding within the 
second proviso to Section 84 (3) must be 
necessary for giving relief in Tespect of 
tee assessment of the year in question. 
It was further observed that this Court 
in an earlier case lent approval to tee 
observations of tee Allahabad High Court 
in Hazari Lai v. Income tax Officer, 
Kanpur, 1960-39 ITR 265 = (AIR 1960 
All 97) "that tee word "finding" only 
covers “material questions which arise in 
a particular case ter decision by the auth- 
ority hearing tee case or tee appeal 
which, being necessary for passing the 
"final order or giving tee final decision 
in tee appeal, has been the subject of 
controversy between the interested par- 
ties or on which the parties concerned 
have been given a hearing.*’ The first 
submission of Mr. Veda Vyasa therefore 
cannot be accepted. 

2- The second limb of tee argument 
of Mr. Veda Vyasa is based on the pre- 
mise that the appellant which was a 
partnership firm was a distinct legal en- 
tity and was thus a total stranger to tee 
Hindu Undivided Family the assessment 
of which came up for consideration be- 
fore the Appellate Assistant Commis- 
sioner in which the orders already referr- 
ed were made by him. It is suggested 
that the appellant could not fall within 
the meaning of tee expression "any person" 
in tee second proviso to Section 84 (3) of 
tee Act If the observations made in 
Murlidhar Bhagwan Das s case 1964-52 
ITR 335=(AIR 1985 SC 342) are borne 
in mind it is again not possible to under- 
stand how the appellant can be taken 
out of tee category of person or persons 
intimately connected with the assessment 
of the year under appeal. The returns, 
as stated before, were originally filed by 


tee partnership firm comprising Bhagat 
Singh and his two sons. The question 
■was of tee assessment of tee Income of 
tee business of tee firm. The Income 
tax Officer treated tee father and the sons 
as Hindu Undivided Family, On appeal, 
however, tee Assistant Commissioner ac- 
cepted their contention that they formed 
a partnership firm. It is difficult, in 
these circumstances, to agree that the ap- 
pellant was a total stranger to tee assess- 
ment which was under appeal before the 
Appellate Assistant Commissioner and 
had no intimate connection with tee 
person whose assessment was made by 
tee Income tax Officer and was set aside 1 
in appeal by tee Appellate Assistant 
Co mmis sioner. 

3. For all these reasons, tee appeal 
fails and is dismissed with costs. 
LGC/D.V.C. Appeal dismissed 


AIR 1969 SUPREME COURT 343 ' 
(V 58 C 67) 

(From Rajasthan: ILR (1965) 15 Raj 603) 
J. C. SHAH, V. RAMASWAMI AND 
A- N. GROVER, JJ. 

State of Rajasthan and another. Appel- 
lants v. M/s. Karam Chand Tbappar and 
Brothers (Coal Sales) Ltd, Jaipur, Res- 
pondents. 

The Advocate-General for tee State of 
West Bengal, Intervener. 

Civil Appeal No. 1364 of 1966, D/- 27- 
8-1968. 

(A) Sales Tax — Rajasthan Sales Tax 
Act (29 of 1954), Sections 3, 2 (o), (s) and 
(t) — Colliery Control Order, (1945), 
Clause 4 — Turnover from sale of goods 
— liability to tax — Essential elements 
— - Agreement between State and assessee 
acting as agent of a Coal Company to sell 
coal — Price fixed under Colliery Control 
Order — Effect of Control Order — 
Supply of coal by assessee — Transaction 
held one of sale of goods — Turnover 
liable to tax ILR (1985) 15 Raj 603, Re- 
versed, 

To render turnover from sale of goods 
liable to tax under tee Sales Tax Act, 
there must be concurrence of four ele- 
ments in tee sale: (1) parties competent 
to contract; (2) mutual assent of the 
parties; (3) thing absolute or general, 
property in which is transferred from the 
seller to the buyer, and (4) price in money 
paid or promised AIR 1958 SC 560, Fol- 
lowed (Para 8) 

BM/BM/E193/68 
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Under an agreement between the State 
of Rajasthan and the assessee acting as 
an agent of a Coal Company to sell coal, 
the assessee supplied coal to the State 
Power House The pnce chargeable was 
fixed under the Colliery Control Order, 
1945 

Held that there was an agreement of 
sale between the parties competent to 
contract and in pursuance of the agree- 
ment of sale, property in the goods sup- 
plied passed to the purchaser for pnce 
agreed to be paid. The transaction, was, 
therefore, one of sale of goods within 
the meaning of the Rajasthan Sales Tax 
Act AIR 1963 SC 1207, Disting AIR 
1958 SC 560 and AIR 1968 SC 478 and 
AIR 1963 SC 599 RcL on, ELR (1965) 15 
Raj 603 Reversed. (Para 10) 

The effect of the Control Order was 
only to superimpose upon the agreement 
between the parties the rate fixed under 
the order But on that account it could 
not be said that the relation between 
die supplier and the person to whom the 
coal was supplied was not contractual 
The contract between the parties was 
only modified by the statutory provisions 
(Para 7) 

(B) Sales Tax — Sales Tax Laws Vali 
dabon Act (1936), Section 2 — Rajasthan 
Sales Tax Act (29 of 1934), Secbon 3 — 
Inter State sales — Order of assessment 
of sales tax for entire assessment year 
1935-56 — Section 2 of Act of 1936 vali- 
dating levy of sales tax on inter State sales 
till September 6, 1955 — Writ of manda- 
mus can be issued directing State 
not to realise sales tax except with regard 
to transactions of sale between the period 
April 1, 1955 and September 6, 1935 both 
days inclusive — Consbtuhon of India, 
Article 226 AIR 1955 SC 763 and AIR 
1964 SC 1873, Explained, AIR 1966 SC 
1350, ReL on, ILR (1965) 15 Raj 603, 
Reversed (Para 14) 

Cases Referred Chronological Paras 
(1968) AIR 1968 SC 478 (V 55) = 
1968-21 STC 138, Indian Steel 
and Wire Products Ltd. v State 
of Madras 8 

(1968) AIR 1968 SC 599 (V 55) = 

1968-21 STC 212, Andhra Sugars 
Ltd, v State of Andhra Pradesh 0 

(1966) AIR 1966 SC 1350 (V 53) = 

1963- 17 STC 612, State of Jammu 
and Kashmir v Caltex (India) 

Ltd. 13 

(1964) AIR 1964 SC 1873 (V 51) = 

1964- 15 STC 144 Provincial Govt 

of Madras v J S Basappa 11 


(1963) AIR 1963 SC 1207 (V 50) - 
1963 Supp 2 SCR 459, New India 
Sugar Mills Ltd. v Commr of 
Sales Tax, Bihar 4, 8, H 

(1958) AIR 1958 SC 560 (V 45) = 

1959 SCR S79 = 1958 Cri LJ 
983, State of Madras v Gannon 
Dimkerley and Co (Madras) 

Ltd. 6 

(1955) AIR 1955 SC 765 fV 42) = 

1955-0 STC 627, Ram Nararn 
Sons Ltd. v Assistant Commr 
of Sales Tax 11, 13 

Mr Niren De, Solictor General of 
India, (Mr K. Baldev Mehta, Advocate, 
with him), for Appellants M/s S P 
Mehta, N N Bhattacbanyya and Miss 
Bhuvnesh Kmnari, Advocates, and Mr 
J B Dadachanji, Advocate of M/s J B. 
Dadachanp and Co , for Respondent Mr 
B Sen, Senior Advocate, (M/s G S 
Chatterjee and P K. Bose, Advocates, 
with him), for the Intervener 
The following Judgment of tho Court 
was delivered by 

SHAH, J The respondent— hereinafter 
called 'the assessee —has its Head Office 
at Calcutta and a Branch Office at Jaipur, 
and is registered as a “dealer'' under the 
Rajasthan Sales Tax Act, 1954 Under 
a contract dated September 2, 1948, with 
the Equitable Coal Company the assessee 
acquired monopoly rights to supply on 
behalf of the collieries coal in certain 
areas including Rajasthan Under eo 
agreement dated April 28, 1955, with the 
State of Rajasthan the assessee supplied 
coal to the State Power Houses upto 
May 19, 1958 The Sales Tar Officer, 
City Clide A, Jaipur assessed to tax die 
turnover of the assessee in the •year 1955* 
50 from the supply of coal to the State 
of Rajasthan 

2. The assessee then moved a petition 
under Arbde 226 of the Constitution in 
the High Court of Rajasthan for a writ 
quashing the order of assessment of the 
bales Tax Officer The High Court ac- 
cepted the plea that the assessee was not 
a dealer within the meaning of the Act 
and quashed the assessment In appeal 
by the State of Rajasthan against the 
order of the High Court, this Court held 
that the assessee was a dealer within the 
meaning of the explanation to See. 2 (1) 
of the Rajasthan Sales Tax Act, since the 
assessee was an agent for sale for the 
Equitable Coal Company which earned on 
the business of buying, selling or supplying 
goods in die State But this Court re- 
mitted the case to the High Court for 



1969 State of Rajasthan v. Kaiam Chand & Bros. (Shah J.) [Rrs. 2-7] S. G. 345 


determination of cer tain other questions 
which were not decided. 

3. The High Court on remand held 
that there was no sale of coal by the 
assessee to the State of Rajasthan; that 
in any event the sales were inter-State 
sales from the collieries in other States 
to the State of Rajasthan and that the 
Sales Tax Laws Validation Act 7 of 1956 
which validated the levy of sales tax on 
inter-State sales till September 6, 1955, 
did not operate to validate the order of 
assessment, which was a composite order 
for the entire assessment year 1955-56. 
The High Court again issued a writ 
quashing the assessment. The State of 
Rajasthan has appealed to this Court with 
certificate granted by the High Court 
under Article 133 (1) (a) of the Constitu- 
tion. 

4. In support of the appeal the Soli- 
citor-General urged two contentions: — 

(1) In relying upon the judgment of 
this Court in New India Sugar Mills Ltd 
v- Commissioner of Sales Tax, Bihar, 1963 
Supp 2 SCR 459 = (AIR 1963 SC 1207) 
in support of the conclusion that there 
was no sale of coal within the meaning 
of the Rajasthan Sales Tax Act, the High 
Court seriously erred;' and 

(2) that the order of assessment made 
by the Sales Tax Officer for the financial 
year 1955-56 is not liable to be quashed 
insofar as it relates to the period April 1, 
1955, to September 6, 1955, in view of 
the provisions of the Sales Tax Laws 
Validation Act 7 of 1956. 

5. Under the agreement dated Sep- 
tember 2, 1948, with the Equitable Coal 
Company Ltd. the assessee was granted 
a monopoly right to supply coal in cer- 
tain areas including the territory of Raja- 
sthan. The assessee was to arrange des- 
patches to cover the quantities or . coal 
reserved on its account by the Equitable 
Coal Company. This Court in the judg- 
ment dated October 9, 1964, held that 
the assessee was an agent of the Equit- 
able Coal Company and sold coal on be- 
half of that Company. Under the agree- 
ment dated April 28, 1955, with His High- 
ness the Rajpramukh of the State of 
Rajasthan the assessee was to supply coal 
to the Rajasthan Government in accord- 
ance with the specifications and on the 
terms set out therein. The assessee 
undertook thereby to supply coal at con- 
trolled rates F. O. R. Colliery and_ to 
arrange all the transport and sale delivery 
of coal at Jaipur Power House. 


6. At all times material in this appeal 
supply of coal was governed by the 
Colliery Control Order, 1945. By CL 4 
of the Order, the Central Government 
was competent to fix the prices at which 
coal may be sold by colliery owners. By 
Clause 5 the colliery owners and their 
agents were prohibited from selling or 
agreeing to sell or offering to sell coal 
at a price different from the price fixed 
in that behalf under Clause 4. By Cl. 6 
it was provided that where a colliery 
owner has signified to the Deputy Coal 
Controller (Distribution) in writing his 
willingness to sell direct to consumers and 
an allotment is made by the Deputy Coal 
Controller to a consumer with his con- 
sent for such direct sale, the coal shall 
be delivered to the consumer at the price 
fixed under Clause 4, and no commission 
or other charges except brokerage shall 
be paid in addition. By Clause 8 the 
Central Government was authorised to 
issue from time to time such directions 
as it thought fit to any colliery owner 
regulating the disposal of his stocks of 
coal or of the expected output of coal 
in the colliery during any period, in- 
cluding directions as to the grade, size 
and quantity of coal which may be dis- 
posed of and persons or class or descrip- 
tion of persons to whom coal shall or 
shall not be disposed of, the order of 
priority to be observed in such disposal 
and the stocking of coal on Government 
account. Clause 12-E provided that no 
person shall acquire or purchase or agree 
to acquire or purchase any coal from a 
colliery, and no colliery owner or his 
agent shall despatch or agree to despatch 
or transport any coal from the collieiy 
except under the authority and in accord- 
ance with the conditions contained in a 
general or special authority of the Cen- 
tral Government. 

7. Under the Colliery Control Order, 
coal may be suppled under directions 
issued by the Central Government upon 
the colliery owner to any person without 
an agreement express or implied between 
the colliery owner and such other person: 
coal may also be supplied under a con- 
tract between the colliery (sic) to a pur- 
chaser at the price fixed by the Central 
Government In the present case there was 
between the State of Rajasthan and the 
assessee acting as an agent of the Eguit- 
able Coal Company an agreement to sell 
coal. The price chargeable was fixed under 
the Colliery Control Order. The effect of 
the Control Order was only to super- 
impose upon the agreement between the 
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parties the rate fixed under the Order 
But on that account it cannot be said 
that die relation between the supplier and 
the person to whom the coal was sup- 
lied wa3 not contractual. The contract 
etween the parties was only modified 
‘by the statutory provisions 

8. This Court in State of Madras v. 
Gannon Dunkerley and Co (Madras) Ltd. 
1959 SCR 379 = (AIR 1958 SC 560) 
held that to render turnover from sale 
of goods liable to tax under the Sales 
Tax Acts, there must be concurrence of 
four elements in the sale — (1) parties 
competent to contract, (2) mutual assent 
of the parties (3) thing absolute or gene- 
ral, property in which is transferred from 
the seller to the buyer; and (4) pnce in 
money paid or promised. In the present 
case all the four elements exist The 
principle of the decision of this Court in 
M/s New India Sugar Mills Ltd's case, 
1963 Supp 2 SCR 459 = (AIR 1963 SC 
1207) which the High Court regarded as 
decisive has no application to this case 
In diat case it was found that Conditions 
(1) (3) and (4) were present but not 
Condition (2), since there was no mutual 
assent between the parties The facts 
found in that case were that the States 
in need of sugar intimated to the Sugar 
Controller from time to tune their re- 
quirements, and similarly the factory 
owners sent to the Sugar Controller state- 
ments of stock of sugar held by them. 
The Sugar Controller then made allot- 
ments taking into consideration the sup- 
ply position and the requirements of the 
States The Sugar Controller then inti- 
mated the allotment order to the factory 
owner, directing him to supply sugar to 
die State Governments m accordance with 
the despatch instructions received from 
the State Government A copy of the 
allotment order was also sent to the State 
Governments concerned, on receipt of 
which the competent authority of the 
State Government sent to the factory con- 
cerned instructions about the destination 
to which the sugar was to be despatched 
and the quantity of sugar to be despatch- 
ed On these facts it was held that there 
was no contractual relation between the 
State Government and the factory owner 
The Sugar Controller directed the manu- 
facturer of sugar to supply sugar to the 
State Government and the factory owner 
complied with the direction. This Court 
in two recent Judgments has held that 
when goods supply of which is control- 
led by statutory orders are delivered pur- 
suant to contract of sale, the prfncaplo 


of the case In M/s New India Sugar 
Mills Ltd., 1963 Supp 2 SCR 459 a 
(AIR 1963 SC 1207) has no application. 
In the Indian Steel and ’Wire Products 
Ltd. v State of Madras, 1968-21 STC 
138 = (AIR 1968 SC 478), the facts were 
these- sme and purchase of iron and steel 
products was at the relevant time con- 
trolled by the Iron and Steel (Control of 
Production and Distribution) Order 
I94L An Intending purchaser of Iron or 
steel goods placed his order for supply 
of materials through the Iron and Steel 
Controller, agreeing that the order was 
placed subject to the provisions of the 
schedule regarding prices eta and the 
terms and conditions of business (includ- 
ing payment) of the registered producer 
on whom the order would be placed by 
the Iron and Steel Controller The in- 
dent was forwarded to the producer for 
delivery of the material in accordance 
with any general or special directions of 
the Iron and Steel Controller The works 
order issued by the producer provided 
that all orders booked were subject to 
his terms of business and general under- 
standing in force at the time of booking 
the orders and despatch of goods- It 
W3S open to the producer to supply the 
goods ordered at his convenience, and to 
fix the time and mode of payment of the 
pnce of the goods supplied It was held 
that the transactions resulting in the sup- 
ply of the steel products to the purchaser 
amounted to sales and were liable to 
sales tax. 

9 In Andhra Sugars Ltd. v. 
State of Andhra Pradesh 1968-21 STC 
212 = (AIR 1968 SC 599)~ under the 
Andhra Pradesh Sugarcane (Regulation of 
Supply and Purchase) Act, 1961, on the 
declaration of a factory zone for the pur- 
poses of supply of cane to a factory 
during a particular crushing season, file 
occupier or the factory was bound to pur- 
chase such quantity of cane grown in 
that area ana offered for sale to that fac- 
tory as might be determined by the Cane 
Commissioner The Act prohibited the 
cane growers in a factory zone from sup- 
plymg or selling cane to any factory or 
other persons otherwise than in accord- 
ance with the provisions of the Schedule 
to the Act Under the Rules framed 
under that Act, the cane grower may 
within toe period specified offer to sup- 
ply cane grown In that area to the oo 
copier of the factory, and the occupier 
of the factory was bound to enter into 
an agreement with the cane grower for 
the purchase of the cane offered. The 
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prescribed agreement provided that the 
Occupier of the factory agreed to buy and 
the cane grower agreed to sell during 
the crushing season certain sugarcane crop 
grown in the area, and at the minimum 
price notified by the Government from 
time to time, upon the terms and condi- 
tions mentioned in the agreement Under 
the Act and the Rules framed thereunder, 
the cane grower in the factory zone was 
free to make or not to make an offer of 
sale of cane to the occupier of the factory. 
But if he made an offer, the occupier of 
file factory was bound to accept it The 
resulting agreement was recorded in writ- 
ing ana was signed by the parties. The 
consent of the occupier of the factory to 
the agreement, it was held, was free, and 
in spite of statutory compulsion, the 
agreement was neither void nor voidable. 
Purchases of sugarcane under the agree- 
ment could, it was held, be taxed by the 
State Legislature under the Act enacted 
in exercise of the power conferred under 
Entry 54, list II of Schedule VII to the 
Constitution of India. 


10. There was in the present case an 
agreement of sale between the parties 
competent to contract and in pursuance 
of the agreement of sale, property in the 
goods supplied passed to the purchaser 
for price agreed to be paid. The trans- 
action was, therefore, one of sale . of 
goods within the meaning of the Rajas- 
than Sales Tax Act. 


11. Counsel for the assessee made no 
serious attempt to support the judgment 
of the High Court which was largely in- 
fluenced by the decision in M/s. New 
Sugar Mills * case, 1963 Supp 2 SCR 
459 = (AIR 1963 SC 12071— a case found- 
ed on a different principle — but he con- 
tended that since the sales tax authorities 
bad made assessment for the entire 
period April 1, 1955 to March 31, 1956 
even if it be held that upon enactment 
of the Sales Tax Laws Validation Act 7 
of 1958, the assessee was liable to pay 
tax in respect of the transactions of sale 
which admittedly took place in the course 
of inter-State trade or commerce, during 
the period April I, 1955 to September 6, 
1955, the order of assessment could not 
be upheld in part. Counsel placed re- 
liance upon two judgments of this Court 
in Ram Narain .Sons Ltd. v. Assistant 
Commissioner of Sales Tax, 1955-6 STC 
627 = (AIR 1955 SC 765) and Provincial 
Government of Madras v. J. S. Basappa, 
1964-15 STC 144 = (AIR 1984 SC 1673). 
In Ram Narain Sons Ltd’s case, 19o5- 


6 STC 627. = (AIR 1955 SC 765) it was 
held by this Court that when an assess- 
ment consists of a single undivided s um 
in respect of the totality of the property 
treated as assessable, inclusion in it of 
certain items of property which by virtue 
of a provision of law were expressly ex- 
empted from taxation render the assess- 
ment invalid in toto, and therefore a com- 
posite assessment relating to the pre- 
Constitufa'on as well as the post-Consti- 
tution periods of which the part 
relating to the post-Constitution 
period was invalid in its entirety 
and was liable to be set aside. The prin- 
ciple of that case was reiterated in J. S. 
Basappa’s case, 1964-15 STC 144=(AIR 
1964 SC 1873). 

12. In the present case the Solicitor- 
General submits that on the finding re- 
corded by this Court in the appeal filed in 
the earlier judgment it was held that the 
owner of tne goods was the Equitable 
Coal Company and the assessee was 
merely the agent of that Company and 
coal was supplied in the course of inter- 
state sales. The State was entitled to 
levy tax for the period April 1, 1955 to 
September 6, 1955 both days inclusive, 
by virtue of the provisions of the Sales 
Tax Laws Validation Act 7 of 1956, and 
the order of assessment levying tax on 
the turnover for that period could be up- 
held. 

13. Counsel relied upon the judgment 
of this Court in State of Jammu and 
Kashmir v. Caltex (India) Ltd., 1966-17 
STC 612 = (AIR 1966 SC 1350) in which 
this Court directed that the order of 
assessment for the period January 1, 1955 
to May 1959 challenged by the tax payer 
could be split up and dissected so as to 
uphold it insofar as it related to items of 
sale which could be separated and taxed 
for different periods, and a writ of 
mandamus would issue directing the 
State not to realize sales tax only in res- 
pect of transactions of sale which were 
not taxable. There is no inconsistency 
between the principles of the cases of 
Ram Narain Sons Ltd,, 1955-6 STC 627 
= (AIR 1955 SC 765) and Caltex (India) 
Ltd, 1966-17 STC 612 = (AIR 1966 SC 
1350). In Ram Narain Sons Ltd’s case, 
1955-6 STC 627 = (AIR 1955 SC 765) 
this Court, after declaring that the assess- 
ment was invalid, directed that the matter 
will go back to the Assessment Officer 
for reassessment of the appellant in 
accordance with Jaw: see pp. 638 and 643 
(of STC) = (at pp. 771 and 773 of AIR). 

In Caltex (India) Ltd’s case, 1956-17 STC 
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612 = (AIH 1966 SC 1350) tie Court Held that where a person in the corase 
issued a writ of mandamus prohibiting the of rallying on the business was required 
the State from realizing sales tar with to dispose of what might be his 

regard to the transactions on which the freed assets or his disrended goods ao- 
safes tar was not validated by the Sales mined m the course of business, an to- 
Ta? Laivs Validation Act, 1956 The fcrence that he draned to carry on the 
effect of the two orders is the same busmras of selling his freed assets or dis- 
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realize sales t— a — - 

transactions of sale between the period on. 

April 1, 1955 and September 6, 1955, both . (2) That 
days inclusive- The Sales Tax Officer 
who is also one of the appellants in this 
;e will make appropriate modifications 
,au the order of assessment in the light of 
the judgment of this Court In view of 
the divided success, there will be no 
order as to costs throughout 
LGC/D V C. Appeal allowed. 

AIR 19G9 SUPREME COURT 348 
(V 5G C 68) 

(From Madras 1965 Mad W N 50) 

T G SHAH, V RAMASWAMI AND 
A. N GROVER, JJ 
State of Madras, Appellant v M/s K. 

C P Ltd, Respondent 
Civil Appeal No 781 of 1960, D/- 2(h8- 
1968- 

Sales Tax — Central Sales Tax Act 
(1956), Section 2 (b) — Madras General 
Sales Tax Act (1 of 1959), Section 2 (g) 

Business of manufacture and sale of 

machinery and its parts — Purchase of 
are furnaces for use in foundry of the 
assessee — * On finding them unsuitable, 
furnaces sold at profit — Proceeds of sale 
do not form part of business turnover 
The assessee Company earned on the 
business of manufacture and sale of 
machinery and parts of machinery and 
access ones For manufacturing parts of 
the machinery, the company maintained 
a foundry and m 1952 it purchased two 
arc furnaces for a sum of Rs 2,13/512.81 
for the purpose of usmg the same m its 
foundry The furnaces were found to be 
unsuitable for the purpose for which they 
had been purchased and therefore they 
were disposed of in 1938 to a purchaser 
in Calcutta for a sum of Rs 4,20 000 
The assessing authonties sought to in 
dude the amount of Rs 4,20000 in the 
turnover of the company although it was 


(Para 8) 

although the assessee was 

dealing m the sale of heavy machinery 
and machinery parts it was nowhere 
proved that furnaces were ever manufac- 
tured or sold by it or were part of its 
business or ingrained therein The are 
furnaces were either fixed assets or dis- 
carded goods which had been found to 
be unserviceable or unsuitable The 
assessee could therefore hardly be said 
to be a dealer within the definition given 
in Section 2 (b) of the Central Act in rela- 
tion to their sale and the sale proceeds 
of the furnaces could not bo included in 
the turnover of the assessee (Paras 4, 5) 
Cases Referred Chronological Pams 
(1967) AIR 1907 SC 1060 (V 54) = 

(1967) 19 STC 1, State of Guia 
rat v Raipur Manufacturing Co 
Ltd. B 

(1967) 1967-19 STC 103 (SC), State 
of Gujarat v Vivekanand Mills 8 

(1965) AIR 1965 SC 531 (V 52) = 
1964-15 STC 044 State of Andhra 
Pradesh v Abdul Baksbl and 
Bros £» 8 

(1964) 1904-15 STC 367 = 1964-5 
Guj LR 440 Ambika Mills Ltd. 
v State of Gujarat 2 

Mr A. K. Sen, Senior Advocate (Mr 

A. V Rangam, Advocate, with him) for 
Appellant, Mr S T Desal, Senior Advo- 
cate (Mr T A. Ramachandran, Advocate 
with him), for Respondent. 

The following Judgment of the Court 
was delivered by 

GROVER, J This is an appeal by spe- 
cial leave in which the sole question for 
decision is whether the respondent com- 
pany was liable to pay sales tax on an 
amount of Rs 4,20000 being the sale- 
price of two are furnaces which had been 
purchased in 1952 and sold in 1958 
2. The respondent company earned 
_ on business at 38, Mount Road, Madras, 
maintained by’the company that the sale business being the manufacture 

represented an isolated sale of its fixed 011(1 sale of machinery and parts of maebi- 
**^-1 fleets \ nery and accessories For manutacrar- 

_L — — . ing parts of the machinery, the company 

BM/BM/E160/68 maintained a foundry and in 1952 ft 



1969 State of Madras v. K. G. P. Ltd, 

purchased two arc furnaces for a sum 
of Bs. 2,13,512.81 for the purpose of using 
the same in its foundry. In the account 
boohs and the balance sheet of the com- 

S any these furnaces were shown under 
le heading “workshop equipments. Ac- 
cording to the company the furnaces were 
found to be unsuitable for the purpose 
for which they had been purchased and 
therefore they were disposed of in 1958 
to a' purchaser in Calcutta for a s um of 
Rs. 4,20,000. For the assessment year 
1958-59 the assessing authorities sought 
to include the amount of Rs. 4,20,000 in 
the turnover of the company although it 
was maintained by the company that the 
sale represented an isolated sale of its 
fixed capital assets. The appeal before 
the Sales Tax Appellate Tribunal, Madras 
also failed. The view of the tribunal 
may be stated in its own words:— 

*Tt is not denied that the appellant 
comes within the scope of the definition 
of “dealer” . It has to be seen whether 
the sale of the two arc furnaces had a 
reasonable connection with the normal 
course of business of the assessee. The 
fact that the appellant could not use them 
or that they are surplus machinery can- 
not take it out of the ambit 
of the appellant’s business of sales 
of machinery or part of machinery. The 
necessity to dispose of unwanted machi- 
nery is ingrained in the very nature of 
business or sale of machinery which the 
assessee was carrying on and it had to 
effect sales of such surplus materials.” 

A revision petition was presented to the 
Hi gh Court of Madras under Section 38 
of the Madras General Sales Tax Act 
(Act .1 of 1959) read with Section 9 (8) of 
the Central Sales Tax Act 1956 (Act 
LXXIV of 1956), hereinafter called the 
Madras Act and the Central Act respec- 
tively. Before the High Court it was 
argued on behalf of the assessee that the 
furnaces were purchased for the purpose 
of being installed in the factory. It was 
therefore to be used as capital asset and 
not as a part of the stock-in-trade. At 
the tim e or purchase the assessee had no 
idea of selling the furnaces and there 
was no intention of making any profit. 
The business which was carried on by 
die assessee was entirely different, namely 
production of machinery and parte and 
the sale of the furnaces, when they were 
found to be unserviceable, was not made 
in the course of the normal business acti- 
vity of the assessee. The position taken 
up on behalf of the State was that when 
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the assessee carried on the business of 
selling machinery of various kinds the 
sale of arc furnaces must be regarded as 
sale of machinery in the normal course of 
its business activity. The learned Judges of 
the High Court referred to a. large num- 
ber of decided cases including the deci- 
sion of this court in State of Andhra 
Pradesh y. Abdul Bakshi and Bros., 1964- 
15 STC 644 = (AIR 1965 SC 531). Re- 
liance was finally placed on the observa- 
tions in Ambica Mills Ltd. v. State of 
Gujarat, 1964-15 STC 367 (Guj) in which 
it was observed inter alia that the machi- 
nery which had been disposed of had 
been obviously purchased and installed 
for use for production of textile goods. 
The view taken in that decision was that 
a person could not be said to be carry- 
ing on business of selling assets of that 
business when sale of such assets had 
been made only because they had be- 
come useless and unserviceable by usual 
wear and tear or because of the neces- 
sity for substituting modem machinery. 
In the present case the learned Madras 
Judges were of the opinion that it was 
impossible to hold that the sale of the 
arc furnaces was either ingrained in the 
business activity of the assessee or would 
constitute its normal business activity. 
According to them the mere fact that the 
sale price exceeded the cost price of the 
arc furnaces was not sufficient to estab- 
lish that their sale was a business activity 
or that it was actuated by the profit 
motive. It was consequently field that 
the turnover of the assessee was not liable 
to sales tax. 

3. Mr. A. K. Sen for the appellant 
contends that the assessee being a dealer 
in heavy machinery and accessories there- 
of the sale of arc furnaces could not be 
said to be wholly different and uncon- 
nected with its usual business activity. 
He has emphasised the fact that the 
assessee had admittedly made a profit 
of Rs. 2,07,000 from the aforesaid tran- 
saction and in addition collected sales 
tax from the Calcutta dealer. He has 
called attention to the finding of the 
appellate Assistant Commissioner of Com- 
mercial Taxes that the sale in the present 
case .was not one of used assets and that 
whatever the intention at the time of the 
purchase might be, once the machinery 
was found not usable, the assessee “has 
got necessarily to get into a business 
venture of selling it and in point of fact 
sold it at good profit^. It is further 
urged that the arc furnaces became a 
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part of stock or machinery for sale be- 
cause the assessee was dealing in manu- 
facture and sale of heavy machinery and 
it must be deemed to have put the fur- 
naces into its stock in due course of 
business activity Mr Sen has next point 
ed out that the respondent fell squarelg 
Within the definition of the word “dealer 
as defined by Section 2 (b) of the Central 
Act In support of his submission Mr 
Sen sought to rely on a decision of this 
court in 1964-15 STC 614 = (AIR 1965 
SC 531) In. that case the respondents 
had purchased undressed hides and skins 
and tanning bark together with other 
material required in their tannery as they 
earned on the business of tanning hides 
and skins and of selling tanned skins in 
the town of Hyderabad. For the assess- 
ment year 1954-55 the Sales Tax Officer 
sought to indude in the total turnover 
a certain amount representing the price 
paid for buying tanning bark required in 
their tannery The respondents submit- 
ted that the tanning bark had been bought 
for consumption m tannery and not for 
sale and they were accordingly not dea- 
lers in tanning bark. Therefore the pnee 

E for buying tanning bark was not 
e to duty under the Hyderabad Gene- 
ral Sales Tax Act The departmental 
authorities as also the Sales Tax Appellate 
Tribunal rejected this contention but it 
was accepted by the High Court of 
Andhra Pradesh, The High Court reject- 
ed the claim of the taxing authorities to 
tax the tanning bark on the ground that 
the purchaser was liable to pay tax only 
when he was carrying on business of buy- 


State of Madras v K. C P Ltd. (Grover J) A- LB. 

“The Legislature has not made sals d 
the very article bought by a person S 
condition for treating him as a dealer; 
the definition merely requires that the 
buying of the commodity mentioned fa 
Rule 5 (2) must be in the course of busi- 
ness, i e., must be for sale or use with a 
view to make profit out of the integrated 
activity of buying and disposal. The 
commodity may itself be converted into 
another saleable commodity, or it may be 
used as an ingredient or in aid of a 
manufacturing process leading to the pro- 
duction of such saleable commodity.’’ 


The facts in the decision of this Court 
under discussion were different and dis- 
tinguishable from the present case The 
tannin g bark was actually consumed in 
the process of manufacturing another 
commodity and it was either used as an 
Ingredient or for adding the process of 
manufacture which cannot be said 
about the arc furnaces which were indis- 
putably bought for being installed In the 
foundry as a part of the manufacturing 
plant. The words "In aid of a manufac- 
turing process" have to bo read in the 
context in which they appear In passage 
extracted above and cannot be taken to 
mean that even a part of manufacturing 
plant will become a saleable commodity 
if it is found to be unusable or no longer 
required. Such a view is untenable and 
cannot be regarded as sustainable m tho 
light of the decision of this Court- In 
State of Gufarat v Raipur Manufacturing 

Co Ltd, 1967 19 STC 1 - (AIR 1?67 
SC 1066), the tribunal had held that 


and selling the commodity and not where a cotton textile mill had managed 


When he bought it for consumption m the 
process for manufacturing pn article to 
be sold by him. This view was reversed 
and it was observed as fallows 

"A person to be a dealer must be en- 

g iged in the business of selling or buy- 
g or supplying goods The expression 
"business" though extensively used is a 


to collect unserviceable articles in the 
course of manufacture of cloth which 
were sold, sales of these articles must be 
xa&axdad. wist tfcit tea ass. «s£ the 
textile mill if the transactions of sal® 
were large and frequent. After referring 
to the definition and die expression 

upturn r, a ' d f jJe C to 2 < 6 i of f 1 ® 

word of indefinite Import In taxing Sales Tax Act 1953 ana the other rel®" 
statutes it is used in the sense of an oc- vant provisions of that Art as also the 
copation, or profession which occupies J?, . 

file time, attention and labour of a person, 1965 SC 531) it was observed tn 0 - 

normally with the object of making ?/ the use of the expression "profit motive 

S ofit To regard an activity as business “ Y 85 n . ot mten , ded &at P 1 ™ 1 
ere must be a course of dealings, either “ iact * bo earned nor did the expression 
actually continued or contemplated to be covcr a mere desire to make some mone- 


contmued with a profit motive, and not 
for sport or pleasure." 

Mr Sen has laid stress on what has been 
said further at pages 647 end 648 (of 
STC) « (at p 532 of AIR) 


tary gam out of the transaction or even 
a senes of transactions It predicates a 
motive which pervades the whole series 
of transactions effected by file person bt 
the course of his activity Where a person 
came to own, m the course of his bud- 
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ness of manufacturing or selling a com- 
modity, some other commodity which is 
not a by-product or a subsidiary product 
of that business and be sold that com- 
modity, cogent evidence that be bad the 
intention to carry on the business of sell- 
ing that commodity would be required. 
It was further observed that where a 
person in the course of carrying on the 
business was required to dispose of what 
might be called his fixed assets or his dis- 
carded goods acquired in the course of 
business, an inference that he desired to 
carry on the business of selling his fixed 
assets or discarded goods would not ordi- 
narily arise. In the State of Gujarat v. 
Vivekananda Mills, 1967-19 STC 103 (SC) 
the assessee was carrying on the business 
of manufacturing cotton fabrics. It had 
agreed to purchase under user’s import 
licence 300 hales of Californian cotton in 
January 1953. Believing that the ship- 
ment would arrive after six months the 
assessee made arrangement to purchase 
300 bales of similar cotton to meet its 
immediate requirements. The consign- 
ment of Californian cotton arrived unex- 
pectedly in April 1953. A large sum of 
money belonging to the assessee was 
blocked up and with the sanction of the 
authorities the assessee sold 411 bales of 
this cotton to other mills. It was held 
that in selling the cotton with a view to 
avoid locking up of funds, it could not 
be inferred that the assessee had sold the 
goods with the intention to carry on the 
business of selling cotton and the sales 
were not liable to tax. It was clear from 
the supplemental statement of the case 
which had been submitted that though 
the assessee had been selling cotton from 
the year 1946 onwards except for three 
intervening years the sales were in res- 
pect of goods purchased for the business 
of manufacturing cotton cloth and the 
sales had been effected either because 
the cotton was surplus or the assessee had 
to accommodate its sister concern or with 
the view that the finances were not block- 
ed up by detaining cotton which the 
assessee did not need for its business. 

4. The facts and circumstances which’ 
have been established in the present case 
are stronger than those in the previous 
decisions of this Court. The furnaces 
were admittedly imported for the pur- 
pose of being installed as a part of the 
plant in the foundry of the assessee. 
There is no material whatsoever to show 
that there was any intention at the time 
when the furnaces were purchased ctf sel- 


P. (Grover J.) flPrs. 3-5] S. C. 851 

ling them at a profit. According to Mr. 
Sen himself the assessee decided to sell 
die furnaces because it was discovered 
that they were too big to be installed in 
the manufacturing plant The case of the 
assessee throughout was and no evidence 
or material to the contrary existed that 
the furnaces had been shown in the books 
of the assessee under the classification 
“workshop equipment”. The same entries 
existed in the balance sheet Although 
the assessee was dealing in the sale of 
heavy machinery and machinery parts it 
was nowhere proved that furnaces were 
ever manufactured or sold by it or were 
part of its business or ingrained therein. 
The are furnaces were either fixed assets 
or discarded goods which had been found 
to be unserviceable or unsuitable. The 
assessee could therefore hardly be said 
to be a dealer within the definition given 
in JS. 2 (b) of the Central Act which is: * 

“dealer means any person who carries 
on the business of selling goods, and in- 
cludes a Government which carries on 
such business”. 

This definition has to be read in the fight 
of the principles which have been laid 
down by this court in the cases referred 
to above. 

5. It must therefore be held that the 
High Court rightly came to the conclu- 
sion that the sale proceeds of the furnaces 
could not be included in the turnover of 
the assessee for the purpose of determin- 
ing the liability of the assessee to sales 
tax. The appeal fails and is dismissed 
with costs. 

D.R.R. Appeal dismissed. 
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J. C. SHAH, V. RAMASWAMI AND!’ 
A. N. GROVER, JJ. 

Baladin Ram (In both the Appeals), 
Appellant v. Commissioner of Income-tax; 
U. P. (In both the Appeals), Respondent 
Civil Appeals Nos. 663 and 664 of 1968, 
D/- 21-8-1968. 

(A) Income-tax Act (1922), S. 2 (II) (i) 
(a) — Account in respect of income from 
undisclosed source — No accounts main- 
tained — No option under S. 2 (11) (i) (a) 
exercised — Such income to be assessed 
on basis of fin rvn rail year being previous 

°(L T. Ref. No. 244 of 1959, D/- 2-1-1964 
—AIL). 

BM/CM/E173/68 
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year — Position under new Act is the 
same — Income-tax Act (1961), S 68 
Where there was nothing to show that 
any accounts in respect of the income 
from undisclosed source existed or were 
maintained or that the assess ee ei erased 
any option under S 2 (11) (l) (a) in res- 
pect of such accounts, the only course 
open to the department was to tax his in- 
come from undisclosed source on the basis 
of the financial year being the previous 
year AIR 1955 Pat 478 and AIR 1960 
All 722 and (1983) 49 ITR 833 (Cal), Re- 
lied on. (Para 2) 

Even under the provisions embodied 
under the new Act of 1961 it is only when 
any amount is found credited m the books 
of an assess ee that Section 68 of the new 
Act will apply On the other hand if the 
undisclosed income was found to be from 
some unknown sourco or the amount re- 
presents some concealed income which is 
not credited in his books the posihon 
would probably not bo different from 
what it was when the old Act was in 
force (Para 8) 

(B) Income-tax Act (1922), S 34 (1) (a) 
— Whether omission or failure to dis 
dose fully pnd truly all material facts 
must bo found to bo wilful and delibe- 
rate ? AIR 1950 Cal 197, Ref (Quaere) 
(Para 4) 

Cases Refeiredi Chronological Paras 


(1983) 1963-49 TTR 633, Jethmal v 
Comrar of Income-tax 2 

(I960) AIR 1960 All 722 (V 47) ~ 
1960-39 ITR 534 Bishan Dutt 
v Commr of Income-tax, U P 
and VP 2 

(1956) AIR 1956 Cal 197 (V 43) = 
1956-30 ITR 535, P R. Mukherjee 
v Commr of Income-tax, West 
Bengal 4 

(1955) AIR 1955 Pat 478 (V 42) = 
1955-27 ITR 515, Commr of 
Income-tax, Bihar and Onssa v 
P Daroha and Sons 2 


Mr S C Manchanda, Senior Advocate 
(Mr T P Goyab Advocate with him) for 
Appellant (In both the Appeals) Mr P 
Narsaraju, Senior Advocate (M/s T A. 
Ramachandran and S P Nayar Advo- 
cates with him) for Respondent (In both 
the Appeals) 

The following Judgment of tho Court 
was delivered by 

GROVER, J In' 1 these appeals by spe- 
cial leave the facts may be stated The 
assessee at the material time was a Hindu 
Undivided Family The relevant assess- 
ment year is 194445 corresponding to the 
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accounting year ending on Diwala Sam- 
vat 2000 (October 28, 1943) On Febru- 
ary 20, 1945 the income-tax Officer made 
an assessment on a total income of Rxmees 
26 800 odd which comprised income from 
the share in the business of Kasi Iron 
Foundry and tho income from the pro- 
perty This order was revised under 
S 84 of the Indian Income-tax Act, 1922 
hereinafter called the Act In the revised 
assessment order the total income of the 
assessee was computed at Rs 71731/ 

In this amount a sum of Rs- 40 000/- was 
included as income from undisclosed 
sources This assessment was challenged 
before the Appellate Tribunal and was 
set aside on the ground that there had 
not been proper service of a notice under 
S 34 A fresh notice under S 34 was 
issued m October 1951 On October 10, 

1952 a revised assessment order was pass 
ed and the total income of the assessee 
was computed at Rs 85,817/- which in 
eluded a sum of Rs 49696/- as irficomo 
from undisclosed sources On March 31 

1953 the Income-tax Officer served c\n tho 
assessee another notice under S in 
respect of the same assessment year 119-U- 
45 On March 18 1954 a revised alssess- 
ment was made in which was included a 
sum of Rs 32000/- as tho assessed** to- 
come from undisclosed sources hr toe 
alleged investment of the assessed 4 in the 
Sarpat and bamboo business wU^ot to 
February 18 1944 The total mljkoome of 
the assessee was computed at Rs 1 PSf -7JM.T/ 
The income from undisclosed Pm source 
which came to be included in thi* Uj com- 
putation amounted to Rs 81 690 1 “ Tho 
assessee filed appeals against tho Aagssses?- 
ment order dated October 10 19521 tl con- 
tending inter aha that there had beeline rfl 
escapement of any income and that in abtriy 
case the first revised assessment datcV 
October 36 1952 was barred by tube' 
under S 34 (1) (b) of the Act as the pro- 
visions of S 34 (1) (a) did not apply The 
second revised assessment was dialling 
ed on the ground, inter alia, that the In 
come-tax Officer had no jurisdiction to 
issue the notice under S 34 as the mate- 
rial facts necessary for making the assess- 
ment were fully and truly disclosed to 
the Income-tax Officer during the assess 
ment proceedings for the year 19454Q. 
That appeal was also dismis sed There- 
after the assessee filed two appeals before 
the Income-tax Appellate Tribunal Be- 
fore the tribunal it was contended by the 
assessee that the first revised assessment 
dated October 10, 1952 was barred by 



1969 Baladin Bam v. I.-T. Commr., U 

limitation and that the period of limita- 
tion was four years under S. 34 (1) (b) 
and not eight years under S. 84 (1) (a). 
The second revised assessment was chal- 
lenged on the ground that the Income-tax 
Officer had no jurisdiction to issue a 
notice and make assessment under S. 34. 
It was argued that the investment, expen- 
diture and the profits earned from the 
business of Saipat and bamboo had been 
duly shown. As regards the first revised 
assessment the tribunal held that the in- 
come of the assessee from the firm Raj- 
narain Durga Prasad had escaped assess- 
ment by failure on the part of the asses- 
see to disclose fully and truly all the facts 
necessary for making die assessment and 
that the provisions of S. 34 (1) (a) were 
attracted and therefore the period of limi- 
tation was eight years and not four years. 
With regard to the second revised assess- 
ment it was urged that all the materials 
necessary for making the assessment were 
before die Income-tax Officer and by 
issuing a notice under S. 34 die Income- 
tax Officer had changed his opinion and 
a mere change of opinion did not authorise 
the Income-tax Officer to take recourse to 
S. 34. The tribunal disposed of the argu- 
ment with regard to the second revised 
assessment in the following words: 

“The Income-tax Officer who made the 
assessment for 1945-46 might have had 
all the accounts of the business in Saipat 
and bamboos before him and might have 
known the investments made by the asses- 
see in that business. The question for 
consideration is whether the Income-tax 
Officer had reason to believe that by the 
failure on the part of the assessee to fully 
and truly disclose all the material facts 
necessary for the making of the assess- 
ment for the year 1944-45, income had 
escaped assessment Surely, even if the 
Income-tax Officer had known that the 
investments made by the assessee in that 
business were his revenue income, he 
could not have proceeded u/s 34 because 
the income could not have been assessed 
in the assessment year 19 45-46. It could 
be assessed in the assessment year 1944- 
45. The income appearing by way of 
deposits in the sarpat business could be 
assessed only as income from some un- 
disclosed source and the previous year 
for income from undisclosed source for 
which the assessee had not elected any 
previous year would be the financial year. 
The investments were made in the fin- 
ancial year relevant for the assessment 
year 1944-45 and were not made in the 
1969 S. G./2S V G— 2 
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financial year relevant for the assessment 
ear 1945-46. The Income-tax Officer 
ad, therefore, no choice but to resort to 
Section 34 of the Act” 

The tribunal, however, found as is ap- 
parent from its order dated March 21, 
1957 that the unexplained investment 
which was really the income of the asses- 
see from undisclosed source was Bupees 
27,875 instead of Rs* 32,000. The tribunal 
called for a report on certain other 
matters with which we are not concern- 
ed and which were disposed of by subse- 
quent order dated August 31, 1958. On 
a petition filed under S. 66 (1) of the Act 
the tribunal referred the following ques- 
tion to the High Court for decision: 

“Whether on the facts and in the cir- 
cumstances of the case the revised assess- 
ments under Section 34 dated 16th Octo- 
ber, 1952 and 18th March, 1954 are legal 
and valid.” 

As regards the first revised assessment 
the High Court was of the view that 
even if the provisions of Section 34 (1) (b) 
were to apply the assessment could not 
be said to be barred by time nor could 
it be said to be barred under S. 34 (1) (a) 
as the assessee had failed to show that 
the Income-tax Officer was aware that 
the assessee had received income from 
its share in the firm. The question was 
consequently answered in the affirmative 
so far as the assessment order dated 
October 16, 1952 was concerned. 
The assessment order of March 
18, 1954 was challenged before the High 
Court on the ground that there was no 
default on the part of the assessee attract- 
ing applicability of Section 34 (1) (a). It 
was noticed by the High Court that al- 
though the Income-tax Officer had, during 
the proceedings for the assessment year 
1945-46, made an enquiry about the in- 
vestments in saipat and bamboo business 
no action had been taken in those assess- 
ment proceedings against the assessee 
but it could not be presumed that he had 
accepted the explanation of the assessee. 
Having held that the investment repre- 
sented income from undisclosed source 
he was bound to treat it as income which 
accrued in December 1943 when it was 
invested, being the income during the 
financial year 1943-44 and therefore it 
had to be taxed in foe assessment year 
1944-45. The question referred was 
answered In the affirmative with regard 
to the assessment order of March 18, as 
welL 
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2. The argument of Mr. S. C. Man- 
chan da in respect of the assessment made 
tn October 1952 is that there was no 
failure on the part of the assessee to dis- 
close material facts. It is submitted that 
the share income of the assessee’s son 
from the firm Raj Narafn Durga Prasad 
could not be shown fn the assessee’s re- 
turn as the accounting period of that firm 
closed on April 1, 1944 which was well 
after the close of the previous year of 
the assessee which ended on October 28, 
1948. It is said that neither the income 
of the firm nor the share of the assessee’s 
son had been determined hi) then and it 
was not possible for the assessee to show 
the said income in his return. Moreover 
the Income tax Officer had knowledge 
of the assessee’s interest in the firm Bam* 
naram Durgaprasad on May 12, 1947 

when the assessment for the year 1945- 
40 was made. Thus the escapement, if 
any, has not resulted from any default or 
omission on the part of the assessee- The 
High Court had disposed of this conten- 
tion by observing that there was no find- 
ing in the order of the appellate tribunal 
that the share of the income from the said 
firm was not known at the time when the 
return was filed. It was admitted that the 
return filed by the assessee did not dis- 
close that the assessee enjoyed income 
from his share in that firm. It was no 
longer open to the assessee to press this 
contention particularly when the burden 
lay upon him to show that the Income- 
tax Officer was aware that the assesses 
received income from his share in that 
firm. Mr Manchanda has not been able 
to persuade us to take a different view 
in the matter. The real challenge on 
behalf of the assessee before us has been 
to the amount which was included as in- 
come from undisclosed source In the re- 
vised assessment order made in March 
1954 being the capital which had been 
invested in the business of saipat and 
bamboos. This amount, as found by the 
tribunal, came Id Rs. 27.000 odd and had 
been invested in partnership with Ram 
Narafn Durga Prasad for the business of 
the supply of sarpat and bamboo to the 
Government, the investment having been 
made between December 8. 1943 and 
February 17, 1944. According to Mr. 
Manchanda no income from the aforesaid 
business could be shown in the return 
for the year 1944-45 because the business 
itself had been commenced after the 
close of the relevant previous^year which 
ended on October 28, 1943. \ For the 


assessment year 1945-48, however, a sum 
of Rs. R640 was assessed as the assesses'* 
income in this joint venture. During the 
course of the assessment proceedings for 
the year 1945-48 the assessee is stated 
to have filed an affidavit before the In- 
come-tax Officer giving details fn respect 
of the sarpat ana bamboo business. Mr. 
Manchanda has invited out attention to 
the definition of “previous year" as con- 
tained fn Section 2 (11) of the Act at the 
relevant period and has pointed out that 
the sarpat and bamboo business did not 
fall within the year upto which accounts 
had been made i. e., October 28, 1943. 
It was venly impossible, says Mr. Man- 
chanda to have shown in the return any 
amount relating to sarpat and bamboo 
business. The method to be adopted fn 
such a situation has now been settled by 
a long course of decisions. In Commis- 
sioner of Income-tax, Bihar and Orissa 
V. P Darolia and Sons, (1955) 27 ITR 515 
= (AIR 1955 Pat 478) the facts were that 
for the assessment year 1947-48 the ao 
counting year of the assessee was the 
Diwali year corresponding to Novem- 
ber 4, 1915 to October 24. 1940. The 
Income-tax Officer rejected the books of 
the assessee and ascertained his income 
from the business at an estimate for that 
year. He also added to this estimate cer- 
tain cash credits in its account books en- 
tered on the 22nd and 27th of Novem- 
ber, 1945, as secret profits from undis- 
closed sources which dates were after the 
end of the accounting year. It was found 
that the amount included as secret profits 
from undisclosed source was not from the 
business of the assessee but from a sepa- 
rate source and no account was maintain- 
ed by the assessee in respect of the 
amount nor had it exercised any option 
as regards the previous year with respect 
to that source. It was held that m the 
aforesaid circumstances the previous year 
of the assessee m respect of its undisclos- 
ed source of Income was the financial 
year ending on March 31. 1948. In Bishan 
Dutt v. Commr. of Income-tax U. P. 
and V P„ (I960) 39 ITR 534 = (AIR 1900 
All 722) the previous year of the assessee 
for the assessment year 1945-40 in respect 
of his cloth business was July 4, 1943 
to June 20, 1944. In the account books 
of that business for that period a sum of 
Rs. 9,800/- appeared as credit in the sus- 
pense account on September 2, 1943 The 
Income-tax Officer, in die absence of a 
satisfactory explanation, held this amount 
to be income from undisclosed source. 
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■lie view expressed by the High Court 
was that there, being nothing to show that 
. any accounts in respect of the undisclos- 
' ed source of income existed or were main- 
tained or that the assessee exercised any 
option under S- 2 (11) (i) (a) in respect of 
such accounts, the only course open to 
the department was to tax his income 
from undisclosed source on the basis of 
She financial year being the previous 
year. On that basis the amount could be 
taxed only for the assessment year 1944- 
45 and not for the assessment year 1945- 
46. On similar facts the Calcutta High 
Court expressed the same view in Jeth- 
mal v. Com missioner of Income-tax, 
(1963) 49 ITH 633 (Cal). By now it ap- 
pears to be well settled and no decision 
even of a High Court has been cited to 
die contrary that in such circumstances 
the only possible way in which such un- 
disclosed income can be assessed or 
reassessed is to make the assessment dur- 
ing the ordinary financial year, 

8. Mr. Manchanda has called our at- 
tention to S. 68 of Income-tax Act 1961 
according to which where any sum 
is found credited in the books an 
assessee maintained for any previous year 
and the assessee offers no explanation 
about the nature and source thereof or 
the explanation offered by him is not, in 
the opinion of the Income-tax Officer, 
Satisfactory the sum so credited may be 
charged to income-tax as the income of 
the assessee of that previous year. It is, 
however, obvious that even under the 
provisions embodied under the new Act 
it is only when any amount is found cre- 
dited in the books of an assessee that the 
section will apply. On the other hand if 
the undisclosed income was found to be 
from some unknown source or the amount 
represents some concealed income which 
is not credited in his books the position 
would probably not be different from 
what was laid down in the various cases 
decided when the Act was in force. 

4. The last argument of Mr. Man- 
chanda is that in order to attract the ap- 
plicability of S. 34 (1) (a) of tbe Act the 
omission or the failure on the part of the 
assessee to disclose fully and truly all 
material facts necessary for his assess- 
ment must be found to be wilful and 
deliberate. In support of his submission 
be has relied on P, R. Mukherjee v. Com- 
missioner of Income-tax, West Bengal, 
(1956) 30 ITR 535 = (AIR 1956 Cal 197) 
in wnich it was observed that a person 


cannot be said to have omitted or failed - 
to disclose something when, of such thing, 
he has no knowledge and that a similar 
implication is carried by the word “dis- 
close” because one cannot be expected to 
disclose a thing unless it is a matter which 
he knows or knows of. It is altogether 
mmecessary to decide whether this view 
is sustainable or not. At any rate, in the 
present case, the assessee had failed to 
show that he did not know and was not 
aware of the true position in respect of 
the sum of Rs- 27,000/- odd which was 
invested in the sarpat and bamboo busi- 
ness. 

5. For all these reasons the appeals 
fail and are dismissed with costs. 

R. G.D. Appeals dismissed. 

AIR 1989 SUPREME COURT 355 
(V 56 C 70) 

(From: Punjab) 0 

S. M. SIKRI, R. S. BACHAWAT AND 

A. N. GROVER, JJ. 

State of Punjab, Appellant v. Brij Lai 
Palta, Respondent. 

Criminal Appeal No. 173 of 1966, D/» 
26-8-1968. 

(A) Criminal P. C. (1898), S. 195 (1) (b) 
and (1) (a) — F. I. R. alleging certain 
cognizable offences — Informant filing 
complaint before Magistrate making same 
allegations — Allegations found to be 
false by Police • — • Magistrate cannot take 
cognizance of offences under Ss. 182, 211 
and 193 Penal Code — Penal Code (1860), 
Ss. 182, 211, 193. ADR 1928 All 765, 
Overruled. 

Once a complaint filed by the infor- 
mant which is based on the same facts 
and allegations on which the first infor- 
mation was registered, is being proceed- 
ed with it is not open to a Magistrate to 
take cognizance of any offence alleged 
to have been committed under S. 211 
Penal Code unless there has been proper 
compliance with the provisions of S. 195 
(1) (b) Cri. P. C. AIR 1967 SC 528, FolL 
AIR 1928 All 765, Overruled. Case law 
reviewed. (Para 7) 

It is true that the offence under S. 182, 
Penal Code is distinct from the one under 
S. 211, Penal Code though the latter is 
more serious and may include the offence 

°(Cri Revn. No. 34-M of 1965, D/- 

4-2-1966 Punj-). 

BM/BM/E190/68 
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under the former section- The Magis- 
trate can toko cognizance of an offence 
under S. 182 on a complaint in writing of 


the police officer by virtue of the provi- 
sions contained in S. 195 (1) (a) of ths 
Cr. P. Code. But it would virtually lead 
to the circumvention of the provisions of 
S. 195 (1) (b) if the proceedings under 
S. 182 can continue where the offence 
disclosed is covered by S. 211, Penal Code 
and a complaint is pending which has 
been filed by the informant on the same 
facts and allegations as were contained 
in his first information report Similarly 
on a parity of reasoning with regard to 
an offence under S. 211, no cognizance 
can be taken by the Magistrate for the 
alleged offence under S. 193 Penal Code 
which is one of the sections mentioned 
in S. 195 (1) (b) Cri. P. G AIR 1943 Lah 
81, Disting. (Paras 8, 0) 

(B) Criminal P. C. (1898), Ss. 207-A, 
173 and 195 — Penal Code (1860), Ss. 211, 
182 ■ — Letter to Police alleging certain 
cognizable offences — • F. L R. registered 
on the basis of the letter and investiga- 
tion started — Informant filing complaint 
before Magistrate against the same per- 
sons making the same allegations — -Police 
Report filed under S. 173 stating that the 
allegations were false — Charge-sheet 
subnutted by police against Informant 
under Ss. 408, 4(77, 474, 193, 385, 109, 211 
and 182 Penid Code — Prosecution for 
offences under Ss. 182, 211 and 193 could 
not continue for non-compliance of S. 195 
(1) (b) Cri. P. C. — Quashing of entire 
prosecution case held illegal — There 
could be no objection to the continuance 
of proceedings relating to the n on- 
cognizable offences under the other sec- 
tions. C. R. No. S4-M of 1965 D/- 4-2* 
1966 (Punj), Reversed. AIR 1965 SC 
1185, ReL on. (Bara 10) 

Cases Referred! Chronological Paras 
(1967) AIR 1967 SC 528 (V 54) = 
1967-1 SCR 520 = 1967 Cri LJ 
528, M. L. Sethi v. R. P. Kapur 7 

(1965) AIR 1965 SC 1185 (V 52) = 

1965 (2) Cri LJ 250, Pravin 
Chandra Mody v. State of Andhra 
Pradesh 10 

(1962) AIR 1962 Raj 149 (V 49) = . 

1962 (1) Cri LJ 760, Ramdeo v. 

State of Rajasthan 0 

(1946) AIR 1946 Bom 7 (V S3) = 

47 Cri LJ 321, Bajaji Appaji v. 
Emperor 5 

(1943) AIR 1913 Lah 31 (V SO) = 

44 Cri LJ 805, Nota Ram v. Em- 
peror 0 


(1939) AIR 1939 Nag 226 (V 26) = 

40 Cri LJ 638, Saiup Singh Murat 
Singh v. Emperor 6 

(1932) AIR 1932 Cal 383 (1) (V 19) = 

33 Cri LJ 514, Lachmi Shaw v. 
Emperor 4 

(1931) AIR 1931 Mad 702 (V 18) = 

ILR 54 Mad 1018 = 32 Cri LJ 
1215, K. Dhoh'ah v- King Em- 
peror 6 

(1928) AIR 1928 All 765 (V 15) = 

ILR 51 All 382 = 29 Cri LJ 038, 
Emperor v. Prag Datt 5 

(1925) AIR 1925 Pat 483 (V 12) = 

ILR 4 Pat 323 = 26 Cri LJ 889, 
Mohammad Yasin v. Emperor B 
(1917) AIR 1917 Cal 593 (V 4) = 

ILR 43 Cal 1152 = 18 Cri LJ 
13, Tayebulla v. Emperor 4 

(1917) AIR 1917 Cal 596 (V 4) = 

IUI 44 Cal 630 = 13 Cri LJ 25, 
Brown v. Anandalal 4 

(1910) 11 Cri LJ 354 = 14 Cal WN 
765, Mimshi Isser v. King Em- 
peror 4 

(1906) 4 Cri LJ 68 = 4 Cal LJ 188, 

Gati Mnndal v. Emperor 4 

(1887) ILR 14 Cal 707 (FB), Queen 
Empress v. Sham Lai 4 

Mr. R. N. Sachthey, Advocate, for Ap- 
pellant; Respondent in person. 

The following Judgment of the Court 
was delivered by 

GROVER, J. i This Is an appeal by 
special leave against the judgment of the 
High Court of Punjab quashing the pro- 
ceedings pending against the respondent 
In the court of a Magistrate at Faridkot 
under Ss. 408, 467, 471, 381, 385, 182, 211, 
193 and 109, Indian Penal Code. 

2. The factual position as it emerges 
out of a confused mass of facts stated in 
the petitions filed under S, 501-A in the 
High Court and the affidavits etc., may 
be briefly stated. The respondent sub- 
mitted an application to the Assistant 
Superintendent of Police, Faridkot, on 
November 3, 1963 for registration of a 
case under Ss. 420 and 406 read with 
Ss. 34, 120-B of the Indian Penal Code 
against Shibbu Ram Mittal a Director of 
Shiv General Finance (P) Ltd., New 
Delhi, who was originally stated to be 
residing at Kot Kapttra and certain other 
persons who were the directors of the 
aforesaid company or connected there- 
with. The main allegations made by the 
respondent were that he was induced by 
Shibbu Ram Mittal to part with a sum 
of Rs- 25,000/- for the purchase of pro- 
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perty in Delhi with an assurance that ths 
property when purchased would yield 
profits. The payment of this amount was 
alleged to have been confirmed by P. D. 
Srivastava, Managing Director of die said 
company by a letter dated April 28, 1962. 
Out of this amount a sum of Rs. 10,000/- 
was alleged to have been paid over to 
Om Parkash Gupta Director and Secre- 
tary of the company. As no property was 
purchased by Shibbu Ram Mittal the res- 
pondent pressed for the refund of the 
amount On October 5, 1963, a sum of 
Rs. 1500/- was refunded in part payment 
The respondent got a report noted in the 
police station Paharganj, New Delhi, on 
that date regarding the factum of a visit 
to Delhi for the purpose of claiming the 
refund of die entire amount According 
to him he pressed for the payment of the 
balance of the amount of Rs. 23,500/- but 
ultimately he was told that no amount 
had ever been entrusted by him to Shib- 
bu Ram Mittal and that all the documents 
on which he relied were forged. It ap- 

g ears that on the basis of the letter aa- 
ressed by the respondent to the Assistant 
Superintendent of Police, First Informa- 
tion Report No. 4 dated January 16, 1964 
was registered at the Police Station Kot- 
wali, Faridkot After investigation Shri 
Sita Ram, District Inspector, Bhatinda 
filed a police report dated March 18, 1965 
under S. 173 of the Code of Criminal 
Procedure. In this report it was stated 
that as a result of the investigation it had 
been found that the case of the respon- 
dent as made out in his application on 
which the First Information Report had 
been registered was altogether false and 
it was the respondent and one Hukam 
Chand who had been guilty of various 
offences including forgery. A charge 
sheet was submitted against them under 
Ss. 408, 467, 474, 193, 385, 109, 211 and 
182 of the Indian Penal Code. Mean- 
while on 16-2-1965 the respondent filed a 
complaint before a Magistrate, First Class 
at Faridkot against Shibbu Ra m Mittal 
and others making the same allegations 
which he had made in the application 
submitted to the Assistant Superinten- 
dent of Police on the basis of which the 
First Information Report No. 4 was re- 
gistered. The respondent filed a petition 
under S. 561-A of the Cr. P. C. in the 
High Court for quashing the proceedings 
pending against him. Although in that 
petition a number of points were raised 
the decision of the High Court rested 
mainly on the ground that until the First 


Information Report which had been re- 
gistered at the instance of the respon- 
dent had been cancelled by the Magis- 
trate it was not open to the police to ask 
for prosecution or the respondent for the 
alleged offences. The High Court also 
referred to the complaint which had been 
filed by the respondent on the same al- 
legations on which the First Information 
Report had been registered and which 
was still pending. 

3. The learned counsel for the State 
contends that there is no warrant for the 
view expressed by the High Court that 
once the First Information Report had 
been registered it had to be cancelled by 
the Magistrate either under S. 169 or 
under any other section of the Cr. P. 
before a charge sheet could be submit- 
ed disclosing the offences committed by 
the informant himself including offences 
under Ss. 182 and 211 of the Penal Code. 
It is not necessary to decide this point in 
view of our decision on the second point 

4. It has been contended by the res- 
pondent — this point was raised in some 
form or the other even before the High 
Court — that in the presence of the 
complaint which has been filed by the 
respondent and which is pending before 
the Magistrate, the police cannot ask for 
his prosecution for alleged offences under 
Ss. 182, 211 and 193 of the Penal Code. 
The respondent has filed an affidavit 
dated October 22, 1966 in this court in 
which it has been stated in para 11 that 
the complaint instituted by him had been 
referred to the Tehsxldar, Faridkot, who 
had the powers of a Magistrate, 2nd Class 
in December 1965 for making a report 
That Magistrate made a report dated 
January 7, 1966 that a prima fade case 
had been made out under Ss. 420/409 
read with S. 34 of the Penal Code against 
Shibbu Ram Mittal and others. There- 
after all these accused persons had been 
ordered to be summoned by Shri Dina 
Nath, Judicial Magistrate, First Glass, 
Bhatinda, on April 18, 1968 to appear on 
May 3, 1966. Shibbu Ram Mittal and 
others filed a Revision Petition before the 
Sessions Judge, Bhatinda, against that 
order but their petition was rejected. No 
counter-affidavit has been filed controvert- 
ing those facts. At any rate, it is not 
disputed that a complaint containing al- 
legations on the same facts which were 
alleged in the letter of the respondent to 
the Assistant Snperintendent of Police on 
the basis of which the First Information 
Report was registered is pending and pro- 
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ceedmgs in accordance with law are 
being taken pursuant thereto The respon- 
dent has invited our attention to a num- 
ber of cases, some of which may be 
noticed, in which a view has been taken 
that during the pendency of a complaint 
proceedings cannot be held against the 
complainant for offences under Ss. 182 and 
211 of the Indian Penal Code till the dis- 
posal of the complaint I See Queen Em- 
press v Sham Lai, (1887) ILR 14 Cal 707 
(FB) Gab MandaJ v Emperor, (1906) 
4 Cn LJ 68 (Cal) Munshi Isser v King 
Emperor, (1910) 11 Cn LJ 354 (Cal) and 
Lacnmi Shaw v Emperor 33 Cn LT 514 
= (AIR 1932 Gd 383)] In Tayebulla v 
Emperor, ILR 43 Cal 1152 = (AIR 1917 
Cal 593) a Division Bench consisting of 
Mookerjee and Sheepshanks TJ made a 
distinction between a case where a false 
charge has been made to the police and 
has not been followed by judicial investi- 

g ation thereof by the court and where 
le police makes a report as to the falsity 
of the information and the complainant 
Insists on a Judicial invesbgabon. It was 
held that in the former case no com- 
plaint under S 195 (1) (b) of the Cr P. C., 
was necessary but in the latter case it 
should be deemed that a complaint had 
been preferred to the Magistrate and if 
the Magistrate found the case to be false 
sanction would be required as the offence 
could be said to have been committed in 
a proceeding in a court In Brown v 
Anandalal Mullick, ILR 44 Cal 650= (AIR 
1917 Cal 596) Sanderson C. J„ deliver- 
ing the Judgment of the Division Bench 
went into the matter exhaustively and 
came to the conclusion that where an in- 
formation to the police was followed by 
a complaint to the court based on the 
same allegations and the same charges 
and such a complaint had been investi- 
gated by the court the sancbon or the 
complaint of the court Itself was neces- 
sary for the prosecution of the informant 
tinder S 211 of the Indian Penal Code 
even in respect of the false charge made 
to the police. 

5 The Madras High Court hi K. 
Dholiah v King Emperor ILR 54 Mad 
1018 = (AIR 1931 Mad 702) had to deal 
with a case in which a person gave in- 
formation to the police that certain per- 
sons had broken the seal and loth of a 
temple and entered it. After some investi- 
gation the police reported to the Magis- 
trate that the case was false Thereupon 
the original informant pressed the same 
complaint before the Magistrate who dis- 


charged the accused persons under S 252 
(2) of the Cr P CL, finding the charge 
against them to be groundless. Subse- 
quently the police filed a complaint 
against the informant for givfng false in- 
formation and the Sub-Dmsional Magis- 
trate convicted him under S 182 of the 
Penal Code The High Court held, set- 
ting aside the conviction, that as the 
complaint disclosed an offence under 
S 211 alleged to have been committed in 
relation to proceedings in a court the 
Magistrate could not take cognizance of 
the case without a complaint in writing 
by a Magistrate as required by S 195 (1) 
(b) of the Cr P C The Madras Court 
relied on the Calcutta decisions and re- 
ferred to Mohammed Yassin v Emperor, 
ILR 4 Pat 323 = (AIR 1925 Pat 483) fa 
which the Calcutta view had been fol- 
lowed The Madras Court, however, 
owing to the conflict between die various 
decisions, proceeded to say that where 
the charge was confined to an offence 
under S 182 it was doubtful whether a 
complaint by a Magistrate would be re- 
quired The Bombay High Court fa 
BaJaJi Appaji v Emperor, AIR 19-16 Bo™ 
7 discussed numerous decisions gfven by 
the various High Courts and the conflict 
which existed on die question under con- 
sideration. In the Bombay case the facts 
were more or less similar to the present 
case and It was held that for the purpose 
of S 195, Cr P C„ the crucial date is the 
date when the court takes cognizance of 
the offence So where the alleged false 
complaint is first made by A to tee police 
and then to the Court a complaint under 
S- 211 Penal Code subsequently filed by 
die police against A is a complaint of an 
offence alleged to have been committed 
in or in relation to a proceeding fa court 
and cannot be taken rqgmzance of ercqpt 
on a complaint of the court. In coming 
to that conclusion the Bombay High 
Court relied on two reasons one is that 
th e co mplaint before die police becomes 
merged in the subsequent complamt fa 
court as Is the view of the Calcutta High 
Court and the other is that by making a 
complamt to the court the m f oi m ant has 
withdrawn information fr om the category 
of a mere police proceeding and has rais- 
ed it to the category of a proceeding fa 
a court This was based on the observa- 
tion of Ross J., fa MoheL Yasin’s case, 
ILR 4 Pat 323 = (AIR 1925 Pat 483) 
(supra). Dalai J, fa Emperor v Prag Datt 
ILR 51 AH 3S2 = (AIR 1928 All 765) 
took a view contrary to that of Calcutta, 
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Bombay and Madras High Courts and 
held that when a false charge was made 
to the police and offence under S. 211 of 
the Penal Code was complete it could 
not be said that merely because a simi- 
lar complaint was subsequently made to 
a court the offence was committed in or 
In relation to any proceeding in any 
court within the meaning of S. 195 (1) (b ) 
of the Cr. P. C. 

6. According to Nota Ram v. Em- 
peror, AIR 1943 Lah 31 where an offence 
under S. 182 of die Penal Code is com- 
plete and prosecution is launched under 
it the proceedings cannot be quashed be- 
cause the accused, not content with a 
false report to the police, subsequently 
makes a false complaint to the Magistrate 
and thereby exposes himself to a prose- 
cution under S. 211 of the Penal Code. 
In Sarup Singh Murat Singh v. Emperor, 
AIR 1939 Nag 226; Pollock J., said that 
whether it was legal or not it was un- 
desirable that the police should file a com- 
plaint under S- 182 where the informant 
whose report had been found to be false 
by the police had preferred a complaint 
to a Magistrate on the same facts. He 
had no doubt, however, that in such cir- 
cumstances if the charge was under S. 211 
a complaint of the court would be neces- 
sary. In Ramdeo v. State of Rajasthan, 
AIR 1962 Raj 149 it has been held that if 
a complaint by the police in respect to a 
commission of an offence under S. 182 
of the Penal Code is filed after the com- 
plainant has preferred a complaint before 
the Magistrate the proceedings for pro- 
secution of the complainant under S. 211 
or S. 182 of the Penal Code on the police 
complaint are incompetent. Some of the 
reasons given by the learned Rajasthan 
Judge deserve notice. One is that if die 
police files a complaint for prosecution 
under S. 182 during the pendency of a 
complaint by the informant it will 
amount to assertion by the police of a 
right to prejudge the matter before judi- 
cial determination. The other is that 
such a course will impinge upon the safe- 
guards provided for regulating and con- 
trolling prosecution in respect of offences 
against administration of justice and con- 
tempt of lawful authority in the Cr. P. C. 

7. It seems to us that so far as pro- 
secution under S. 211 of the Penal Cods 
is concerned, once a complaint filed by 
the informant is being proceeded with 
which is based on the same facts and al- 
legations on which the Erst information 
was registered it is not open to a Magis- 


trate to take cognizance of any offence 
alleged to have been committed under 
that section unless there has been proper 
compliance with the provisions of S. 195 
(1) (b) of the Cr. P. C. It will lead to very 
anomalous results if any other view ia 
accepted e- g., if the complaint is ulti- 
mately dismissed and the Magistrate re- 
fuses to lodge a complaint under S. 195 
(1) (b) its provisions will be defeated or 
circumvented if the police can move the 
Magistrate to take cognizance on a police 
report of an offence under S. 211. We 
are fortified in the view we are taking 
by the following observations at p. 528 
(of SCR) = (at p. 532 of AIR) in M. L. 
Sethis case, 1967-1 SCR 520=(AIR 1967 
SC 528). 

“The question cm which the decision In 
the present case hinges is whether it can 
be held that any proceedings in any Court 
existed when that Magistrate took cogniz- 
ance. If any proceeding in any Court 
existed and the offence under S. 211, 
L P. C. in the complaint filed before him 
was alleged to have been committed in 
such a proceeding, or in relation to any 
such proceeding, the Magistrate would 
have been barred from taking cogniz- 
ance of the offence. On the other hand 
if there was no proceeding in any Court 
at all in which, or in relation to which, 
the offence under S. 211 could have been 
alleged to have been committed, this 
ro vision barring cognizance would not 
e attracted at all.” 

8. As regards the position In similar 
circumstances in respect of an offence 
under S. 182, the conflict of judicial opi- 
nion has already been noticed. The text 
books are full of a vast number of cases 
taking one view or the other. In our 
opinion the present case is of the type 
where the facts stated in the police report 
disclosed an offence under S- 211, Indian 
Penal Code. It is true that the offence 
under S. 182 is distinct from the one 
under S. 211 though the latter is more 
serious and may include the offence 
under the former section. The Magis- 
trate can take cognizance of an offence 
under S. 182 on a complaint in writing 
of the police officer by virtue of the 
provisions contained in Section 195 (1) (a) 
of the Cr. P. Code. But it would virtual- 
ly lead to the circumvention of the provi- 
sions of Section 195 (1) (b) if the proceed- 
ings under Section 182 can continue 
where the offence disclosed is covered by 
Section 211, Indian Penal Code and a 
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complaint Is pending which has been 
filed by the informant on the same facts 
and allegations as were contained in his 
first information report 

0. On a parity of reasoning which has 

H ed with us with regard to an of- 
mder Section 211 of the Penal Code 
pizan ce can be taken by the 
rate for die alleged offence under 
i 193 of the Penal Code which is 
the Sections mentioned in Section 
1U5 W (b). 

10. The next question is whether the 
other offences in respect of which a police 
report and a charge sheet have been sub- 
mitted against the respondent can be pro- 
ceeded with. The High Court has quash- 
ed the entire proceedings which would 
include offences other than those under 
Sections 182, 211 and 193. Some of 
them were even non-cognizable offences 
L e., Sections 467, 471, 385 eta It is well 
jettled by now that while investigating 
the commission of a cognizable offence 
the police officer is not debarred from 
investigating any non-cognizable offence 
which may arise out of the same facts. 
He can include that non-cognizable of- 
fence in the charge-sheet which he pre- 
sents for a cognizable offence. (Vide Pra- 
vin Chandra Mody v. State of Andhra 
Pradesh, AIR 1965 SC 1185.) There can 
be do objection therefore to the conti- 
nuance of proceedings relating to offences 
alleged against the respondent other than 
those covered by Sections 182, 211 and 
193 of the Penal Code. 

11. The respondent sought to raise 
certain other points which do not appeal 
to have been agitated before the High 
Court. For that reason it was consider- 
ed neither proper nor necessary to go 
into them. We would, however, like to 
make it dear that to the extent they are 
not covered by our judgment it will be 
open to him to raise those points before 
the appropriate courts below. 

12. In the result the appeal is allow- 
ed to the extent that the proceedings in 
respect of offences other than those under 
Sections 182, 211 and 193 shall continue 
but the proceedings in relation to of- 
— • v *nces under Sections 182, 211 and 193 
ged to have been committed by the 
tQnt. i cnt shaft stand quashed. 

Eons h*.-.,, . , 
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AIR 1969 SUPREME COURT 360 
(V 58 C 71) 

(From Ind. TrL W. B.)* 

J. M. SHELAT, V. BHARGAVA AND 
C. A. VAIDIALINGAM, JJ. 

The Bengal Chemical and Pharmaceu- 
tical Works Ltd, Appellant v. Its Work- 
men and another. Respondents. 

Civil Appeals Nos. 660 and '811 of 
1966, D/- 16-9-1968. 

Industrial Disputes Act (1947), Sch. HI 
Item 2 • — Rcyision of Dearness allowance, 
rJafrw for — • Considerations. 

In considering a claim for revision of 
dearness allowance the following princi- 
ples have to be considered; 

L Full neutralisation is not normally 
given, except to the very lowest class of 
employees. 

£ The purpose of dearness allowance 
being to neutralise a portion of the in- 
crease in the cost of living, it should 
ordinarily be on a sliding scale and pro- 
vide for an increase on the rise in the 
cost of living and a decrease on n fall 
in the cost of living. 

S. The basis of fixation of wages and 
dearness allowance is fadustry-cum-re- 
gion. 

4. Employees getting the same wages 
should get the same dearness allowance, 
irrespective of whether they are working 
as clerks or members of subordinate staff 
or factory workmen. 

5. The additional financial burden 
which a revision of the wage structure 
or dearness allowance would impose up- 
on an employer, and his ability to bear 
such burden, are very material and rele- 
vant factors to be taken into account 

Normally, however, when a claim for 
revision _ of dearness allowance is made 
and a rise in the cost of living index has 
been established, such a claim has to be 
considered on its merits. Further no 
general formula can be laid down as to 
the date from which a Tribunal should 
make its award effective and that ques- 
tion has to be decided by the Tribunal 
on a consideration of the circumstances 
of each case. Held on facts that die 
Tribunal did not adopt a wrong approach 
in providing for a sliding scale of in- 
crease or decrease of Re. 1 for rise or 
fall of five points fa the cost of living 
index. The numbe r adopted by the Tri- 

•(Case No. VHI-260 of 1963, D /- 14-1- 

1965— Ind. TrL W. B.) 

BM/BM/E860/68 
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btmal was however changed. AIR 1964 SC 
689 and AIR 1963 SC 1327 and AIR 1966 
SC 497 and AIR 1967 SC 1175 and AIR 
1957 SC 78 and (1962) 1 Lab LJ 287 (SC), 
Ref. (Paras 23, 24, 26 and 33) 

Cases Referred: Chronological Paras 


S. E. Nandy, Advocates for the Appel- 
lant (In C. A. No. 811 of 1966) and Res- 
pondent No. 1 (In C. A. No. 660 of I960); 
Mr. A. S. R. Chari, Advocate, (Mr. D. N. 
Mukheriee, Advocate with aim), for 
Respondent No. 2 (In both the Appeals). 
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Civil App. No. 1934 of 1967, D/- 
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D/v 1-5-1968 (SC), Burmah Shell 
Oil Storage and Distributing Co. 
Ltd. v. Its Workmen 
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(1967) AIR 1967 SC 1175 (V 54) = 
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men 38 
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8 Fac LR 12 (SC), Workmen of 
Jessop v. Jessop and Co. 40, 41 
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Mr. H. R. Gokhale, Sr. Advocate, (M/s. 

B. P. Mahesbwari and N. M. Shetye, 
Advocates, with him), for Appellant (In 

C. A No. 660 of 1966) and Respondent 
No. 1 (In C. A No. 811 of 1966); M/s. 

D. L. Sen Gupta, Janardan Sharma and 


The following Judgment of the Court 
was delivered by 

VAIDIALINGAM, J.: In these two ap- 
peals, by special leave, the company and 
the workmen's Union attack the award 
of the Industrial Tribunal, West Bengal, 
dated January 14, 1965, in so for as it is 
against each of them. The Government 
of West Bengal, by its order dated No- 
vember 5, 1963, referred For adjudication 
six issues, viz: 

1. Revision of dearness allowance; 

2. Revision of the scheme of gratuity; 

3. Age of superannuation; 

4. Leave ana holidays; 

5. Canteen facilities; and 

6. Shift allowance for supervisors. 

2. In both these appeals we are con- 
cerned only with issues Nos. 1 to 3. With 
regard to dearness allowance, the Tribu- 
nal had directed that it should stand re- 
vised from November 1963. It provide- 
a sliding scale for an increase or decrease 
of Re. 1 for rise or fall of five points in 
the cost of living index, with retrospec- 
tive operation from November, 1963. It 
further directed that the dearness allow- 
ance payable for each month from Novem- 
ber 1963 shall be recalculated on that 
basis and additional amounts due to 
workmen should be paid in two monthly 
instalments after the date of publication 
of the award. There was a further direc- 
tion to the effect that the dearness allow- 
ance for any particular month shall be 
calculated on the basis of average cost 
of living index for three immediately pre- 
ceding months. Regarding gratuity, the 
Tribunal effected certain modifications to 
the then existing scheme of gratuity, 
under Rules 1, 2 and 8. The Tribunal 
increased the maximum gratuity payable 
to 15 months’ salary, but deleted the 
provision contained in the scheme that 
die maximum should not exceed Rs- 4,000. 
In Rule 2, it further directed the dele- 
tion of the qualifying period of 10 years 
continuous and approved service. It also 
modified the provisions of Rule 3 by 
providing for payment of gratuity less 
any financial loss that has been caused 
to the employer as a result of misconduct 
which necessitated the termination of 
service. It further provided that in case 
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of a ■workman leaving service without 
noface or terminating his employment 
without the permission of the company, 
in order to enable him to get gratuity 
he should have put in service of ten com- 
pleted yean or more. The Tribunal in- 
creased the ousting age of superannua- 
tion horn 55 yean to 58 yean. 

3. The Union, in its appeal C. A. No. 
811 of 1968, attacks the award in respect 
of all the above matten, but so far as 
the company's appeal C A. No 660 of 
1966 is concerned, though It has chal- 
lenged the award, again, in respect of all 
the above matten to the extent to which 
they are against it, this Court has granted 
spedal leave, by its order dated April 28, 
1965, only on the question of dearness 
allowance. 

4. Before we proceed to deal with the 
contentions of the parties regarding the 
award in question, we can straightway 
dispose of two applications filed by the 
company CMP No 329 of 1967 has 
been filed by the company for leave to 
urge additional grounds in the appeaL 
By this application the appellant seeks 
permission to raise contentions regarding 
certain modifications effected by the 
Tribunal m the gratuity scheme. That 
is, substantially, the company attempts to 
reopen the limited leave given by this 
Court on April 28, 1965 The company 
has also filed C M P. 2860 of 1963 re- 
ferring therein to certain subsequent pro- 
ceedings and requesting this Court to 
take them into consideration in consider- 
ing the question of dearness allowance. 
Both these applications are opposed by 
the Union ana we see no reason to grant 
the requests contained in each of them 
These two applications are accordingly 
dismissed. 

5 We shall first take up the question 
of dearness allowance While, on the 
one hand, the appellant wants a substan- 
tial reduction in the dearness allowance 
granted by the Tribunal, the Union, in 
its appeal, seeks a substantial increase 
in the dearness allowance granted by the 
award. We have already indicated the 
decision of the Tribunal in this regard. 

ft Before we actually deal with the 
contentions of Mr Gokhale. learned coun- 
sel for the company, and Mr Chari and 
Mr. Sen Gupta, who followed him, for 
the Union it is necessary to refer to cer- 
tain previous awards, as well as agree- 
ments, with reference to dearness allow- 
ance. Though there have bfeen certain 


Its Workmen (Valdialingam J.) A. LB. 

awards prior to 1954, it Is enough if we 
state die history, beginning from the 
agreement between the company and the 
Union, -entered into era September 15, 
1954. Under Clause II of this agreement 
it was provided that the then existing 
rate of dearness allowance would prevail, 
unless there was a substantial change id 
the working class cost of living mdei 
in which case the rate would be suitably 
adjusted. There is no controversy that 
the rate of dearness allowance, which 
was continued under this agreement 
was Rs. 30 per month. | 

1 

7. The issue relating to dearness allots 
ance was referred, by the State of West 
Bengal, to Shn C Palit, Fifth Industrial 
Tribunal, West Bengal. It is necessary 
to refer in some detail to the award Of 
Shn Palit dated August 26, 1957, because 
the Industrial Tribunal, in the present 
case, has not chosen to go behind the 
said award. Shn Palit found that after the 
agreement of September 15, 1954, there 
had been a substantial increase in the cost 
of living index justifying the grant of an 
increased dearness allowance, as contem- 
plated under Clause II of the agreement 
According to him. In August 1954 the 
workmg class cost of Living index stood 
at 344 1 and in August 1955 it came 
down to 338 4. it again went up to 39L4 
in August 1950 Shn Palit has also stated 
that in May 1957 the cost of living index 
reached 4006 points. Accordingly he has 
noted that there has been a nse of 56 
points, from 344.1 in August 1954 to 400.6 
in May 1957 and that the said increase 
justifies a revision of die original rate of 
dearness allowance In considering tho 
quantum of increase in dearness allow- 
ance that should be awarded, Shrf Palit 
has again taken note of the fact that af 
344 points m September 1954, at the time 
when the agreement was entered into, 
the dearness allowance was Rs 30 per 
month, and that there is no dearness 
allowance up to 180 points of the cost 
of living index. According to him, tho 
dearness allowance of Rs. 30 per month, 
in September 1954, represented the dear- 
ness allowance for the points In excess 
of 180 points viz., for 164 points and that 
this roughly worked out at Re 1 dear- 
ness allowance for every points On 
this basis Shn Palit held that to cover 
56 points, nse (400 minus 344), die dear- 
ness allowance, which could be legitimate- 
ly claimed by the Union, would be Rs 10 
odd, as it in fact appears to have been 
claim ed. But, as normally only 75 per 
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Sent neutralisation is granted and in view 
of the fact that the company, which was 
a chemical industry, was also in a tight 
corner, be held mat full neutralisation 
should not be granted- On this reason- 
ing Shri Palit allowed Rs. 7 as increase 
In dearness allowance on the pay scale 
up to Rs. 50 and increased clearness 
allowance of Rs. 5 thereafter, for the 
next Rs. 50 in the pay scale. In view 
of the fact that the company had already 
allowed an increase of dearness allow- 
ance of Rs. 2, Shri Palit directed that the 
increase of dearness allowance, as order- 
ed by him, should be adjusted against the 
amount already paid by the company. 

8. Both the company and the Union 
appealed to this Court against this award 
Or Shri Palit. The decision of this Court 
is reported as Bengal Chemical and Phar- 
maceutical Works Ltd., Calcutta v. Their 
Workmen, (1959) Supp 2 SCR 186 = (AIR 
1959 SC 633). Referring to the agree- 
ment dated September 15, 1954, this 
Court observed that the rate of dearness 
allowance, continued under that agree- 
ment, was accepted by the parties as 
reasonable on the date of the agreement 
till there was a substantial change in the 
working class cost of living index. This 
Court further stated that the findings 
given by Shri Pairt were on facts and no 
permissible grounds had been shown for 
interference with it in an appeal by spe- 
cial leave. The award of Shri Palit was 
confirmed by this Court and the com- 
pany's appeal was dismissed with costs. 
The Union did not press its appeal and 
that too was dismissed with costs. 

9- On January 6, 1962 there was 
again a memorandum of settlement be- 
tween the company and the Union, and 
under Clause 6 it was provided that the 
then existing slab of dearness allowance 
in relation to the basic pay of the em- 
ployees would be increased by Rs. S and 
that the increase was to have effect from 
November 1, 196L The Union made a 
demand, on May 21, 1962, for revision 
of the dearness allowance, scheme of gra- 
tuity and the age of superannuation. It 
also presented its demands, on Septem- 
ber 3, 1982, to the Assistant Labour Com- 
missioner, West BengaL With reference 
to the revision of dearness allowance, the 
demand of the Union was that there 
should be hundred per cent neutralisa- 
tion. As conciliation failed, a reference 
was made, by the State Government, on 
November 5, 196S. We have already in- 
dicated the nature of the directions given 
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in the award, in respect of dearness 
allowance. 

10. The Tribunal, in the award in 
question, has, after elaborately referring 
to the agreement of September 15, 1954 
as well as the award of Shri Palit and 
the settlement dated January 6, 1962, re- 
jected the contention of the company 
that no case had been made out for a 
revision of the dearness allowance. In 
this connection the Tribunal referred to 
the chart, filed by the Union, regarding 
the cost of living index during the years 
1961 to 1964 and has noted that the cor- 
rectness of the chart had not been dis- 
puted by the company. It is of opinion 
that in January 1962, when the settlement 
was arrived at on January 6, 1962, tho 
index number was 402 and, after refer- 
ring to the index numbers in the various 
months between 1962 and 1984, it con- 
cluded that there had been a substantial 
increase in the cost of living index and 
hence a revision of the dearness allow- 
ance was necessary. The Tribunal no 
doubt took the view that the ffngnrfaT 
ability of the company to bear the addi- 
tional burden, did not come in for consi- 
deration because by Clause 10 of the 
Settlement dated January 6, 1982, the 
company had agreed to a modification of 
the dearness allowance if there was a 
substantial change in the working clasn 
cost of living index. 

11. Regarding the rate of variation 
that had to be fixed, the company ap- 
pears to have pressed for the acceptance 
of the principle laid down by this Court 
in Hindusthan Times Ltd., New 
Delhi v. Their Workmen, (1964) 1 SCR 
234 = (AIR 1983 SC 1332) providing for 
the linking of the dearness allowance with 
the cost of living index. It also appears 
to have urged that the provision made 
in the said decision regarding dearness 
allowance that it should be increased or 
decreased by Re. 1 for a rise or fall in 
the cost of living index by 10 points 
should be adopted; that is, the appellanS 
pressed that the variation should be link- 
ed to a variation of 10 points. On tho 
other hand, the Union appears to have 
pressed for the acceptance of the method 
adopted by this Court in a case from 
West Bengal, in Workmen of Hindusthan 
Motors v. Hindusthan Motors, (1982) 2 
Lab LJ 352 (SC) viz., of providing c 
sliding scale of an increase or decrease 
of Re. 1 for a rise or fall of every five 
points in the cost of living index. 
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12. The Tribunal has, after holding 
that it cannot go behind the award or 
Shii Paht os the said award had been 
confirmed by this Court, accepted the 
Union's contention that there should be 
on increase or decrease of dearness 
allowance by Re 1 for an increase or 
decrease of every 5 points in the cost of 
living index. It has also held that the 
cost of living mdex at the time when 
the agreement of January 6, 1962 was 
entered into was 402 and the dearness 
allowance of Rs 3 fixed under the said 
settlement could be referred only to the 
said figure of 402. 

13 The Tribunal then considered the 
question ns to from what date the revi- 
sion of dearness allowance should be 
given effect to Though the company 
contended that the award should be- 
come operative only from the date when 
it was given and the Union, on the other 
hand, contended that it should bo given 
effect to from the date when the demand 
for revision was made by it, the Tribunal 
ultimately held that the increased dear- 
ness allowance granted by it should 
take effect from the month when the 
reference was made by Government, viz., 
November 1963. 

14 Mr Gokhale, learned counsel for 
the company, has urged that the linking 
of dearness allowance at the rate provid- 
ed in the award is not justified as it de- 

arts from the past practice evidenced 
y the various awards, as well as the 
agreements and settlements, entered into 
by the parties- The Tribunal, counsel 
urges, has given no special reason to de- 
part from the method adopted on pre- 
vious occasions According to the learn- 
ed counsel, the dearness allowance, if 
any, should have been given on an ad 
hoc or lump sum basis as had been done 
on prior occasions Mr Gokhale also 
urged that the financial position, or capa- 
city to bear the additional burden, that 
will be cast on the company by the grant 
of increased dearness allowance, which 
has been held by decisions of this Court 
to be a relevant factor to be taken into 
account, has not been considered at all 
by the Tribunal In the alternative, 
counsel urges that even assuming that 
the method of linking, adopted by the 
Tribunal, was correct, a very serious mis- 
take has been committed by the Tribu- 
nal when it has proceeded on the basis 
that the increase should be granted on 
the basis that there has been a rise over 
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the cost of living index of 402. Accord- 
ing to Mr Gokhale, the evidence clearly 
shows that on the date of the settlement, 
viz., January 8, 1962, the cost of living 
index for January 1962 could not have 
been available and the parties had before 
them only the cost of living index for the 
month of November 1961, which was 
421 points and It is on that basis that 
an increase of Rs- Q was fixed in the 
settlement of January 0, 1962. Therefore 
any dearness allowance that is granted 
must have reference to a rise of the cost 
of living index above 421 points Counsel 
also attacks the direction regarding effect 
being given to the award from Novem- 
ber 1963. 

15. While contesting the appeal of the 
company, Mr Chari, and Mr Sea Gupta, 
learned counsel for the Unions concern- 
ed, have urged that at no stage has the 
dearness allowance been fixed, in this 
company, on any scientific basis Ac- 
cording to the learned counsel, the agree- 
ment, entered into between the parties, 
should not be taken os indicative of the 
fact that complete neutralisation has been 
effected m the matter of fixing dearness 
allowance According to them, Shrf Palit 
has committed a fundamental error In 
assuming that in the 1954 agreement full 
neutralisation has been given Counsel 
also point out that the extent or degree 
of neutralisation to be granted is not ngfd 
and that though hundred per cent, neutra- 
lisation Is not normally given, neverthe- 
less in the case of the lowest paid em- 
ployees such neutralisation Is permissible. 
Counsel also urged that the Tribunal haS 
committed a mistake in not accepting the 
claim of the Union that the question of 
dearness allowance yraU have to be con- 
sidered entirely on the materials placed 
before it, without in any manner being 
influenced by the award of Shri Paht 
It is also pointed out that even the ap- 
pellant wanted a sliding scale to be at- 
tached to the dearness allowance and 
provision made for the rate of dearness 
allowance being liable to be increased or 
decreased by Re I for a rise or fall in 
the cost of living index by every 10 points 
as will be seen from the fact that It 
pressed for the acceptance of the princi- 
ple laid down by this Court in the Hindu- 
stan Times case, (1964) 1 SCR 234 = 
(AIR 1963 SC 1332) It Is further urged 
that the Tribunal was Justified in grant- 
ing dearness allowance for an increase 
over the cost of living index of 402, aJ 
that was the price index in the month 
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of January 1962 when the settlement be- 
tween the parties was effected. 

16. In the appeal, by the Union, re- 
garding dearness allowance, Mr. Sen 
Gupta, learned counsel, urges that there 
should have been cent per cent neutra- 
lisation in the award of dearness allow- 
ance and that there should have been a 
complete de novo examination of the 
claim made by the Union for revision of 
dearness allowance, without being in- 
fluenced by the award of Shri Palit In 
this connection counsel refers to the deci- 
sion of this Court in Remington Rand of 
India v. Its Workmen, (1962) 1 Lab LJ 
287 (SC) where it has been held that 
when a rise in the cost of living index 
has been established, the claim for a 
revision of dearness allowance cannot be 
rejected without examining its merits 
solely on the ground that because a pro- 
vision has been made for adjustment from 
time to time, by agreement of parties in 
a scheme, that scheme ought to remain 
in force for all time and cannot be re- 
opened or re-examined. Counsel further 
urges that in any event, the Tribunal 
should have given effect to its award 
from May 1962, when the Union had 
made the demand for revision of dear- 
ness allowance. 

17. Before we deal with the conten- 
tions of the learned counsel, it will be 
desirable to refer to a few decisions of 
this Court laying down the principles that 
have to be borne in mind when a claim 
for dearness allowance or revision of 
dearness allowance is considered. 

18. In Clerks of Calcutta Tramways 
v. Calcutta Tramways Co. Ltd., 1956 SCR 
772 = (AIR 1957 SC 78) it is observed: 

"We can now take it as settled that in 
matters of the grant of dearness allow- 
ance except to the very lowest class, of 
manual labourers whose income is just 
sufficient to keep body and soul together, 
it is impolitic and unwise to neutralise 
the entire rise in the cost of living by 
dearness allowance. More so in the case 
of the middle classes.” 

19. In the Hindusthan Times case, 
(1964) 1 SCR 234 = (AIR 1963 SC 1332) 
it is stated at p. 247 (of SCR) — (at p. 
1338 of AIR): 

“As was pointed out in (1962) 2 Lab LJ 
852 (SC), the whole purpose of dearness 
allowance being to neutralise a .portion 
of the increase in the cost of living it 
should ordinarily be on a sliding . scale 
and provide for an increase on rise in the 


cost of living and a decrease on a fell 
in the cost of living.” 

20. In Greaves Cotton and Co. v. 
Their Workmen, (1964) 5 SCR 362 = (AIR 
1964 SC 689), after referring to the 
Hindusthan Motors case, (1962) 2 Lab LJ 
352 (SC) and the French Motor Car Co/s 
case, (1963) Supp 2 SCR 16 = (AIR 1963 
SC 1327), this Court laid down that the 
basis of fixation of wages and dearness 
allowance is industry-cum-region and ob- 
served, at p. 368 (of SCR) = (at p. 693 
of AIR) 

" The principle therefore which emerges 
from these two decisions is that in ap- 
plying the industry-cum-region formula 
for fi x i n g wage scales the Tribunal should 
lay stress on the industry part of the for- 
mula if there are a large number of con- 
cerns in the same region carrying on the 
same industry; in such a case in order 
that production cost may not be unequal 
and there may be equal competition, 
wages should generally be fixed on the 
basis of the comparable industries, namely 
industries of the same kind. But where 
the number of industries of the same 
kind in a particular region is small it is 
the region part of the industry-cum- 
region formula which assumes importance 
particularly in the case of clerical and 
subordinate staff, for, as pointed out in 
the French Motor Car Co.’s case , (1963) 
Supp 2 SCR 16 = (AIR 1963 SC 1327), 
there is not much difference in the work 
of this class of employees in different 
industries.” 

Again, at p. 374 (of SCR) = (at p. 695 of 
AIR) it is stated: 

"Time has now come when employees 
etting same wages should get the same 
eamess allowance irrespective of whe- 
ther they are working as clerks, or mem- 
bers of subordinate staff or factory-work- 
men.” 

21. In Ahmedabad Mill Owners’ Asso- 
ciation v. The Textile Labour Association, 
(1966) 1 SCR 382 = (AIR 1966 SC 497) 
it has been emphasised that in trying to 
recognise and give effect to the demand 
for a fair wage, including the payment 
of dearness allowance to provide for ade- 
quate neutralisation, industrial adjudica- 
tion must always take into account the 
problem of the additional burden which 
such wage structure would impose upon 
the employer and ask itself whether tlm 
employer can reasonably be called upon 
to bear such burden. 

22. In Kamani Metals and Alloys Ltd. 
v. Their Workmen, (1967) 2 SCR 463 = 
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(AIR 1967 SC 1175 ) it has been noted 
that one-htmdred per crot 
is not advisable as it will lead to biBa- 
tion and therefore dearness allowance Is 
often a little less than one-hundred per 
cent neutralisation. 

23 The following principles broadly 
emerge from the above decisions 

L Full neutralisation is not normally 
given, except to the very lowest class of 

en j£ ’Hie purpose of dearness allowance 
being to neutralise a portion of the In- 
crease in the cost of living it should 
ordinarily be on a sliding scale and pro- 
vide for an increase on the rise In the 
cost of living and a decrease on a tall 
Hn the cost of livmg. , 

3 The basis of fixation of wages and 

dearness allowance Is bdnstry-cnm- 
region , 

4 Employees getting the same wages 
should get the same dearness allowance, 
irrespective of whether they are working 
as clerics or members of subordinate staff 
or factory workmen. 

5 The additional financial burden 
which a revision of the wage structure or 
dearness allowance would Impose upon 
an employer, and his ability to bear such 
burden, are very material and relevant 
factors to be taken Into account. 


24. Having due regard to the above 
(principles, we are satisfied. In the instant 
case, that the Tribunal has made sub- 
stantially a correct approach to consider- 
mg the claim for revision of dearness 
allowance 
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20 The Tribunal Is also justified fat 
rejecting the contention of me Urno* 
that the revision of the dearness allow- 
ance must be made de novo, lgnonnj 
the previous award of Shn Paht- Though 
normally, when a c laim for revision oi 
dearness allowance is made and a ns* 
fa the cost of living mdex has been estab- 
lished, such a claim has to be considered 
on its merits, as held by this Court fa 
the Remington Rand case, (1962) 1 Teh 
LJ 287 (SC), it cannot be lost sight d, 
to this case, that the decision of Shri 
Palit was affirmed by this Court and the 
appeals, filed by the company and the 
Union, were dismissed on the ground that 
the agreement of 1954 was reasonable and 
the findings of Shn Palit were all on 
facts. In view of this, the Tribunal, fa 
cur view, was perfectly justified in 
ceeding on the basis that the award c! 
Shn Palit should form the basis for con- 
sidering the nature of the revision of 
dearness allowance that would be per- 
missible We have already referred to 
the various matters, adverted to by Shri 
Palit in his award. If really the case or 
the Union was, as is now sought to 
put before us, that the dearness allow- 
ance on prior occasions had not been bx- 
ed on any scientific basis and that onn 
Paht erred to proceeding on such on 
assumption with reference to prewons 
orvtyw <+o<TA when these 


agreements, the proper stage when tbes® 
questions should have been 


25 We are not impressed with die 
contention of either the company or the 
Union that the Tribunal has committed 
an error to the matter of revising the 
dearness allowance The company ap- 
pears to have been more intent upon 
pressing that there has been no substan- 
tial increase in the cost of living since 
the settlement, dated January 6, 1962 and 
that, to any event, the Union, fa view of 
Clause 10 of the settlement, was not en- 
titled to ask for a revision of dearness 
allowance before the expiry of three 
years. The Tribunal has referred to the 
rise fa toe cost of living index after the 
date of the settlement of January 6, 1962, 
and it has also, in our opinion, qmte 
tightly held that Clause 10 of the settle- 
ment is no bar for entertaining the cla im , 
therefore, its decision that a revision of 
the dearness allowance should be made 
is perfectly correct. 


quesnons snouia nave Deen canvassed 
was to the Unions appeal, before tins 
Court, against the aware of Shri Paht- 
Having allowed that appeal to be dis- 
missed as not pressed, it is no longer 
open to the Union to raise those conten- 
tions now We are therefore satisfied 
that the Tribunals view that Shn Pants 
award should form the basis for further 
reconsideration of the claim for revision 
of dearness allowance is correct. 


27 The Tribunal has no doubt stated 
that the financial ability of the company 
does not come fa for consideration. 8J 
the company agreed, by the settlement or 
January 6, 1962, to pay increased dear- 
ness allowance IS there was a substantial 
change to the cost of living mdex. It " 
true that the additional financial burden 
that will be thrown on the company t>y 
reason of the revision of dearness allow- 
ance Is a very material and relevant fac- 
tor to be taken into account fa such 
cumstances but, m this case, we do ncrl 
find to the wr i tte n statement, rued W 
the company, any plea taken that If to® 
rlafm of the Union, as made to its c ha rter 
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of demands in respect of dearness allow- 
ance is accepted, it will cast a very heavy 
financial burden on the resources of the 
company. In the absence of any such 
plea having been taken, we consider it 
unnecessary to pursue this contention of 
the appellant any further. 

28. There is the additional circum- 
stance of the provision for modification, 
as contained in the settlement of January 
1982. The appellant, so far as we can 
see, has not placed any material before 
the Tribunal regarding the comparable 
industries in the region. As pointed out 
by the Union, the company seems to have 
pressed for the grant of dearness allow- 
ance being liable to be increased or 
decreased by Re. 1/-, as was done by this 
Court in the Hindusthan Times case, 
(1964) 1 SCR 234 = (AIR 1963 SC 1332). 
The Union appears to have pressed for 
an increase or decrease of Re. 1/- in 
dearness allowance, with a rise or fall of 
every 5 points in the cost of living index. 
It is therefore obvious that the appellant 
also wanted linking of Re. If- for every 
10 points. It must also be borne in mind 
that the alternative way propounded by 
the Union, for grant of dearness allow- 

. ance has been rejected by the Tribunal. 
Under these circumstances it cannot be 
stated that the Tribunal has committed 
any error in accepting the claims of the 
Union, supported as it was by the deci- 
sion of fids Court in the Hindusthan 
Motors case, (1962) 2 Lab LJ 352 (SC). 

29. Mr. Gokhale next urged that the 
view of the Tribunal that the increase of 
Rs. 3/- as dearness allowance, given in the 
settlement dated January 8, 1962, must 
have been on the basis that the index 
number was 402, was erroneous. The 
settlement was made on January 6, 1962, 
on which date the index number for 
January 1962 could not have been avail- 
able to the parties. The last month for 
which the Index number was available 
was for the month of November 1961 and 
it was 421. The index number at the 
time when the award was given by Shn 
Palit was about 400 and it was really for 
an increase of 21 points that Rs. 3/- as 
increment was provided in the settlement* 

\ Though when the Tribunal gave the pre- 
sent award the index number for Janu- 
ary 1962 was already available, that 
figure could not have formed the basis of 
the settlement, and it is Inconceivable 
that for a rise of only 2 points, i. e., 
from 400 in 1957 to 402 in 1962, a rise of 
Rs. 3/- in the dearness allowance would 


have been provided for. Therefore die 
increase or decrease provided for by die 
Tribunal must really relate to the cost of 
Jiving index of 421 points, and not to 402 
points. 

30. Mr. Sen Gupta, learned counsel 
for the Union, found considerable diffi- 
culty in supporting the. reasoning in tho 
award on this matter. We are in agree- 
ment with the contentions of Mr, Gokhalo 
in this regard. The Chart, Exhibit 4, fur- 
nished fay the Union, clearly shows that 
the index number in November 1961 was 
421 points. It also shows that the index 
for January 1962 was 402 points, but the 
index for that month was not available 
till the end of January 1962 and it could 
not have been before the parties when 
the settlement was made on January 8, 
1962. Therefore, the index number of 
421 must have been taken into account 
on the date of the setdement and it must 
have been really for the increase of 21 
points, after the date of Shri Palifs award, 
that die additional sum of Rs. 3/- was 
fixed as dearness allowance. If, on the 
other hand, the Tribunals view is correct, 
there would have been only an increase 
of 2 points, from 400 to 402, and for that 
increase of 2 points, the sum of Rs. 8/- 
was fixed, as dearness allowance. In our 
opinion, that reasoning of the Tribunal 
cannot be accepted. Therefore the award 
of the Tribunal will have to be modified, 
in this regard, by directing that the slid- 
ing scale, providing for an increase or 
decrease of Re. If- for a rise or fall of 
every 5 points, must be related to the 
cost of living index of the base of 421 
(that being the cost of living index for 
November 1961) and not of the base of 
402, as directed by the Tribunal 

81. The last contention of Mr. Gokhale^ 
bearing upon dearness allowance, is that 
the direction that the award will have re- 
trospective effect from November 1963 is 
erroneous. In this connection Mr. Go- 
khale referred ns to CL 10 of the settle- 
ment of January 6, 1962 stating that the 
settlement was to remain operative for 
three years. According to learned coun- 
sel, any rise in dearness allowance should 
have effect only after the expiry of three 
years from January 0, 1962, or, at any 
rate, from the expiry of three years from 
November 1, 1981, the date on which the 
increase in foe settlement had been given 
effect to. 

32. Mr. Sen Gupta, in the Union’s ap- 
peal, pressed for the award being given 
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effect to from May 1962 when the Union 
had made a demand on the company for 
revision of dearness allowance, especial- 
ly when the Tribunal had itself found 
that there had been a substantial rise in 
the price index after die date of the 
settlement It will be seen that both the 
arties have a grievance regarding the 
ate from which the revision of dearness 
allowance should be given effect to We 
are not impressed with the contentions of 
both the parties, in this regard. The Tri 
bunal has taken note of the rise in the 
cost of Irving index, as well as the de- 
mand having been made by the work 
men, as early os May 21, 1962. It has also 
adverted to the fact tliat the reference, by 
the State Government, was made on 
November 5, 1963 It has further advert 
ed to die fact that though the cost of 
living index had increased considerably, 
the company did not choose to adjust the 
dearness allowance suitably It was, after 
having regard to all the circumstances 
that tlic Tribunal felt that the workmen 
should get dearness allowance commen- 
surate with the cost of living index, at 
least from the month of reference vfaL, 
November 1963 As laid down by this 
Court in the Hmdust hnn Times case, 
(1964) 1 SCR 234 = (AIR 1963 SC 1332) 
no general formula can be laid down as 
to lie date from which a Tribunal should 
make its award effective and that that 
question has to be decided by the Tri 
bunal on a consideration of the oremn 
stances of each case In the said decision 
this Court declined to interfere with the 
Tribunals direction that reliefs given by 
ft would become effective from the date 
of reference 

33 In Kamanl Metals Ltd. case, 
(1967) 2 SCR 463 = (AIR 1967 SC 1175) 
the workmen had made demands on 
July 1, 1961 The Conciliation Board was 
moved on September 8 1962 and, when 
conciliation failed, a reference was made 
on December 14, 1962. Hie Tribunal 
made an award, retrospective from Octo- 
ber 1, 1962, a date between the reference 
to conciliation and the reference to the 
Tribunal. That decision of the Tribunal 
was accepted by this Court 

84. Recently, in Hydro, (Engineers) 
Pvt Ltd v The Workmen, Civil App 
No 1934 of 1967, D/ 30-4-1968 = (AIR 
1969 SC 182) this Court declined to in- 
terfere with the direction given by Tri- 
bunal that it3 award should \ take effect 
from die date of demand made by the 
workmen It has also been pointed out 
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in the said decision, that it is a matt er of 
discretion for the Tribunal to decide, from 
the circumstances of each case from which 
date its award should come into opera- 
tion, and no general rule can be laid 
down as to die date from which a Tri 
bunal should bring its award into force. 
Therefore it will be seen that when a 
Tribunal gives a direction regarding the 
date from which it has to become effec- 
tive, no question of principle, as such, is 
involved. 

35 From the above decisions of this 
Court, it wil] also be seen that this Court 
has declined to interfere with an award 
having effect from either die date of de- 
mand, or the date of reference, or even 
a date earlier than the date of referents 
but after the date of demand In faqt, 
the direction given by the Tribunal, ia 
the case before us, giving effect to its 
award from the date of reference, square- 
ly comes within the decision of this Court 
m the Hmdusthan Times case, (1964) 1 
SCR 261 = (AIR 1963 SC 1332) and, as 
such, that direction is correct 

36. To conclude, on this aspect of 
dearness allowance, excepting for the 
direction that the rate of increase or de- 
crease awarded by the Tribunal should 
be related to the cost of living index of 
421 and not 402 (as directed by the Tn 
bunal), in all other respects the decision 
of the Tribunal on this point will stand 
This closes the discussion on the appeal 
of the company and the appeal of the 
Union in so far as they relate to dearness 
allowance 

37 There are two further points, 
taken by the Union, in its appeal, one re- 
lating to the modifications effected to the 
gratuity scheme, and the other relating to 
the age of superannuation The pitm 
sions m the gratuity scheme, which came 
up for consideration before the Tribunal, 
were as follows 

“L On the death of an employee while 
in the service of the company, one month's 
salary for each completed year of service 
subject to a maximum of 12 months 
salary not exceeding Rs 4,000 on the 
average of the last three years salary to 
be paid to his heirs or dependants as the 
Board may m their discretion decide 

2. On voluntary retirement due to ill- 
ness or termination of service by the com 
pany after 10 years continuous and ap- 
proved service one month’s pay for each 
year of service subject to a maximum of 
12 months pay not exceeding Rs 4,000 
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3. No employee shall be entitled to 
daim any gratuity if he is dismissed for 
dishonesty or misconduct or if he would 
have left service without notice or ter- 
minated his employment without the per- 
mission of the Company.” 

38. The Tribunal has effected certain 
modifications to R. 3 which, in our opi- 
nion, are quite consistent with the deci- 
sion of this Court in Management of 
Wenger and Co. v. Workmen, (1963) Supp 
2 SCR 862 = (AIR 1964 SC 864). There- 
fore the Union cannot have any grievance 
regarding the Tribunal’s directions, in 
this regard. 

39. So far as Rr- 1 and 2 are concern- 
ed, the Tribunal modified them by in- 
creasing the ceiling from 12 months’ 
salary to 15 months’ salary and deleted 
the pecuniary limit of Rs. 4,000. In R. 2, 
the Tribunal further directed the dele- 
tion of 10 years’ continuous and approved 
sendee to enable a workman to get 
gratuity in the circumstances mentioned 
therein. Mr. Sen Gupta, learned counsel 
for the Union, urged that the Tribunal 
committed an error in prescribing the 
ceiling of 15 months’ basic wages and 
that the Tribunal should have modified 
R. 1 by providing that the average last 
one year’s . salary should be taken into 
account for the purpose of calculating 
gratuity, instead of the three years’ period 
provided in the rule. Mr. Gokhale, learn- 
ed counsel for the company, pointed out 
that his client has been prejudiced by 
the modifications effected by the Tribu- 
nal, but the company had now been pre- 
cluded from raising these objections be- 
cause of the limited leave given by this 
Court. Nevertheless, the counsel point- 
ed out, inasmuch as the Tribunal was in- 
creasing the ceiling from 12 months to 
15 months and deleting the further pecu- 
niary limit of Rs. 4,000/-, as well as the 
qualifying .period to enable a worker to 
earn gratuity, the Tribunal must have felt 
that no further modifications were neces- 
sary. In our opinion, no case has been 
made out by the Union for interfering 
with the directions given by the Tribunal 
and we are also satisfied that there has 
been no improper exercise of discretion 
by the Tribunal in this regard. It has 
effected certain modifications in favour of 
the workmen and obviously it did not think 
it necessary to make any further modifi- 
cations as pressed by the Union. There- 
fore, the objections to the modifications, 
raised on behalf of the Union, have to 
be rejected. 

1969 S. C./24 V G— 3 


40. The last point that has been agitat- 
ed by the Union, in its appeal, is regard- 
ing the age of superannuation. The pro- 
vision regarding age of superannuation, 
as obtaining then in the company, was as 
follows: 

“The age of retirement as mentioned 
in the Company’s Standing Orders under 
R. 9 will henceforth be strictly followed 
in case of all employees. The ^employees 
henceforth shall retire at the age of 55. 
Extension, if any, will depend on Com- 
pany’s discretion.” 

The Tribunal increased the age of super- 
annuation to 58 years from 55 years. It 
has relied upon two circumstances in 
coming to this conclusion: (a) that this 
Court has raised the age of retirement 
from 55 to 58 years in Workmen of Jes- 
sop v- Jessop and Co., (1964) 1 Lab LJ 
451 (SC) which was a case from West 
Bengal, with regard to clerical and subor- 
dinate staff, other than those who were 
workers under the Factories Act; The 
appellant’s industry which is of a diffe- 
rent nature, being a chemical and phar- 
maceutical industry, all the workmen of 
such a. company — factory workers or 
non-factory workers — should have the 
same age of superannuation,- (b) the fixa- 
tion of the age of retirement for its em- 
ployees, by the Government of West Ben- 
gal, at 58 years. 

41. Mr. Sen Gupta urged that the 
age of superannuation should have been 
raised to 60 years. It is not necessary to 
refer to the earlier decisions of this Court, 
on this point. Recently, in The Manage- 
ment of Messrs. Burmah Shell Oil Stor- 
age And Distributing Co. Ltd. v. Its Work- 
men, Civil App. No. 44 of 1938, D/~ 
1-5-196S (SC) this Court, after a review 
of the prior decisions, held that in fixing 
the age of superannuation the most im- 
portant factor that has to be taken into 
consideration is the trend in a particular 
area. Applying this test, we axe satisfied 
that the Tribunal’s fixing of the age of 
retirement at 58 years is justified. As al- 
ready noted, it has relied upon Jessop’s 
case, (1934) 1 Lab LJ 451 (SC) which re- 
lated to West Bengal and the age of re- 
tirement fixed by the State Government 
Therefore the Tribunal has taken note of 
the trend in the particular area viz.. West 
Bengal, when it increased the age of 
superannuation from 55 to 58 years. 
Therefore the Union’s claim that it should 
be further increased to 60 years cannot 
be sustained. 
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42. In the result, excepting for the 
modification indicated by us with regard 
to the cost of living mdex m respect of 
dearness allowance, in all other respects 
we confirm the award. The appeal, by 
the company, is therefore partly allowed 
to the extent of the modification noted 
above- The appeal of the Union is dis- 
missed. Parties will bear their own costs 
GGM/DVC. Order accordingly. 
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XL S BACHAWAT AND K. S 
HEGDE, JJ 

Kumar Shn Digvijaysmghji Hamtr- 
sinhji. Appellant v Manji Savda and 
others Respondents 

Civil Appeal No 37 of 1965, D/- 23-7- 
1968 

Tenancy Laws — Sanrnshtra Land 
Reforms Act (25 of 1951), Sections 18. 
19, 20 and 2 (15) — Expression ‘grant* 
m Section 18, mterpretahon of — Grant 
by ruler of erstwhile State of Vnpnr 
confirmed by Government of Lidia sub- 
ject to condition that grantee would not 
evict cultivators from land — Grant ac- 
cepted by grantee subject to conditions 

— By a notification under Section 2 (15) 
of the Act grantee declared to be a 
Girasdar subject to provisions of S 18 

— Application by grantee under Sec. 19 
ns Girasdar for order of allotment of 
land for personal cultivation, held, in- 
competent — Grantee was bound by 
conditions annexed to grant and Mam- 
latdar could not pass an order enabling 
him to evict the tenants. 

The. Goneromnot. of. India. cnnEzmad. 
a grant made by the ruler of the erst- 
while State of Virpur subject to a condition 
that the grantee would not evict the 
cultivators from the land. Subsequently 
the Government of Saurashtra issued a 
notification under Section 2 (15) of the 
Saurashtra Land Reforms Act declaring 
the grantee to be a Girasdar for pur- 
poses of the Act subject to the provi- 
sions of Section 18 i. e, the condition 
imposed by the Government at the time 
of his recognition that he cannot evict 
die tenants On an application by the 
grantee under Section 19 of the Act for 
an order of allotment of land for perso- 
nal cultivation 

C\f/CM/D3Q2/63 — - 


Manji Savda (Baehawat J) A.L2L 
Held that the grantee as a Girasdar 
was subject to provisions of Section 18 
and because of Section 18 he was sub- 
ject to the conditions imposed by the 
Government at the tune of his recogni- 
tion and hence he had no right to evict 
the tenants and the Mamlatdar could not 
pass an order which would enable him 
to evict them. Therefore the applica- 
tion under Section 19 was incompetent. 
By filing application under Section 19 
the grantee sought an order which would 
enable him to evict the tenants in con- 
travention of the condition of his grant 
as on the strength of the order of allot- 
ment of land for personal cultivation 
tinder Section 20 (2) the Girasdar would 
be entitled to evict the tenants from tho 
land allotted to him ILR (1959) Bom 
662, Af f irmed. (Para T) 

The expression "grant" m Section 18 
is wide enough to take within its sweep 
a grant by the government to die Giras- 
dar and is not minted to a grant by the 
Girasdar to the tenant The conditions 
incorporated in the letter confirming the 
grant were intended for the benefit of 
the tenants and the grantee was bound 
by them. The tenants could claim the 
benefit of the condition that the grantee 
would not evict him. The condition 
was annexed to the grant. The right or 
privilege of the tenant out of that condi- 
tion was a right or privilege arising out 
of a grant within the meaning of Sec- 
tion 18 AIR 1962 SC 445, Ref to 

(Para B) 

Cases Referred Chronological Pares 
(1962) AIR 1962 SC 445 (V 49) = 

1962-3 SCR 970 State of San- 
rashtra v Jamadar Mohamad 
Abdulla 3 

Mr B Sen, Senior Advocate (Mr P V 
Hathi, Advocate and M/s. K. L. Hath! 
and Abqur Rehman, Advocates of M/s. 
Hathi and Co, with him), for Appellant; 
Mr M V Goswami, Advocate, for Res- 
idents (Nos 1, 2, 8, 6 and 7} Mr 
N S Bmdra Senior Advocate (Mr S P. 
Nayar, Advocate with him), for Respon- 
dents (N os 28 and 27} 

The following Judgment of the Court 
was deliv ered by 

BACHAWAT, J-t This appeal raises 
questions of interpretation of certain 
provisions of the Saurashtra Land Re- 
forms Act 1951 (Act No XXV of 1951). 
On June 1, 1947 Narendrasmghji the 
then ruler of the Virpur State granted 
certain agricultural lands situate within 
the State to the appellant, his paternal 
uncle On February 11, 1948 Narendra- 
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singhji and the appellant effected an ex- 
change under which the appellant re- 
turned the lands at Matiya and Guda 
to Narendrasinghji and in lieu thereof 
was granted certain lands in KharedL 
The lands in Kharedi are the subject- 
matter of dispute in this litigation. On 
February 17, 1948 the grant was record- 
ed in the ”Hak Patrak” of the Virpur 
State. On March 8, 1948 the adminis- 
tration of the Virpur State was assumed 
by the United State of Saurashtra. The 
grant to the appellant was questioned 
by the Saurashtra Government. There- 
after at a conference called the Jamnagar 
Conference, it was arranged between 
Narendrasinghji and the Government of 
India that the lands in Kharedi should 
be regarded as lawfully granted to the 
appe llan t- subject to the condition that 
the grantee would not evict the cultiva- 
tors from the land. The arrangement 
was set out in a letter dated November 
2, 1949 from the officer on special duty 
(Integration) Political Department, to the 
Secretary, Revenue Department, United 
State of Saurashtra. The letter stated: 

'‘'According to the Jamnagar Confer- 
ence decision as this grant was an ex- 
change, it was acceptable after verifica- 
tion regarding reasonableness of the ex- 
change. It having been decided on en- 
quiry that the exchange was reasonable, 
the grant is accepted subject however 
to the liability of the grantee (a) to pay 
12% per cent as assessment (b) to see 
that no cultivator shall be evicted from 
the land The grantee K. S. Digvijay- 

singhji may kindly be informed of this 
assessment charge and the other con- 
tents of this letter and may be put in 
possession of the land and allowed to be 
retained by him subject to the liabilities 
specified in this letter.” 

Though the appellant was not a party to 
the arrangement, he was aware of and 
accepted the arrangement and the condi- 
tions upon which nis grant was confirm- 
ed by the Government of India. Had he 
not accepted those conditions, it was like- 
ly that the government would have resum- 
ed the grant under the Saurashtra Land 
Resumption Ordinance No. 84 of 1949 
which came into force on January 13, 1950. 
The Saurashtra Land Reforms Act came 
into force on September 1, 1951. On 
January 29, 1954 the Government of Sau- 
rashtra. issued a notification under Sec- 
tions 15 (2) (2 (15) ?) of the Act declaring 
the appellant to be a Girasdar for purposes 
of the Act subject to the provisions of 


Section 18 thereof. By a notification 
dated July 20, 1954 the Saurashtra Gov- 
ernment clarified the earlier notification 
stating that the appellant was a Girasdar 
subject to the provisions of Section 18 of 
the Act, 1 e., the condition imposed by 
the government at the time of his recogni- 
tion that he cannot evict the tenants. In 
the meantime the appellant had applied 
to the Mamlatdar, Kalawad, for an order 
of allotment of land for personal cultiva- 
tion under S. 18 (19?) of the Act. Ihe 
application was resisted by the tenants 
who are the respondents in this appeal. 
The tenants claimed that they had “chav” 
rights and that in any event the appellant 
was not entitled to eject them. The Mam- 
latdar allowed the application and allot- 
ted to the appellant lands out of the hold- 
ing of four tenants. An appeal from his 
order was dismissed by the Deputy Col- 
lector, Eastern Division, Halar. On a 
revision application filed by the tenants 
ihe Bombay Revenue Tribunal set aside 
these orders and dismissed the applica- 
tion filed under Section 19. All the tri- 
bunals concurrently found that the ten- 
ants did not hold "Chav” rights. The 
Mamlatdar allowed the application under 
Section 19 on the ground that the condi- 
tions imposed upon the appellant before 
the passing of the Act did not debar him 
from taking the benefits under the Act 
The Deputy Collector affinned this order 
on the ground that by obtaining the order 
of allotment of lands for personal culti- 
vation the appellant was not seeking to 
evict tenants by exercising his rights as a 
landlord. The Tribunal disagreed with 
the views of the Mamlatdar and the De- 
puty Collector and observed that as the 
appellant was aware of and accepted the 
conditions imposed by the arrangement 
incorporated in the letter dated Novem- 
ber 2, 1949, he was bound by them and 
his rights in the land were limited by 
the condition that he could not evict the 
tenants. The Tribunal held that the ten- 
ants were entitled to take advantage of 
the conditions under Section 18 of the 
Act and the application under Section 19 
was therefore not maintainable. 

2. .The appellant then applied to the 
High Court of Bombay at Itajkot under 
Art. 227 of the Constitution challenging 
the correctness of the order of the Re- 
venue Tribunal. The High Court dis- 
missed the application. It held that the 
conditions incorporated in the letter of 
November 2, 1949 having been accepted 
by the appellant enured for the benefit 
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of the tenants under Section 18 of the 
Act. It also held that the rights of the 
appellant as Girasdar were restricted by 
the notification under Section 2 (15) of 
the Act declaring him to be a "Girasdar’’ 
and the appellant was bound by those 
restrictions The present appeal has been 
preferred by the appellant under a certi- 
ficate granted by the High Court 

3 It is not disputed that the Govern- 
ment of India had the power to impose 
upon the appellant the conditions incor- 
porated m the letter dated November 2, 
1949 and that the appellant is bound fay 
them The Government could refuse to 
recognise the grant made to the appel- 
lant by the ruler of the Virpur State and 
to annul the grant Had the Government 
annulled the grant, the annulment would 
have been an act of State and could not 
be miesboned before the municipal tri- 
bunals (see State of Saurashtra v Jama- 
dar Mohammad Abdulla, (1962) 3 SCR 

970 = (AIR 1962 SC 445)) Instead of 
annulling the grant the government elect- 
ed to confirm it subject to the conditions 
incorporated in the letter dated Novem- 
ber 2, 1949 The appellant accepted the 
grant subject to those conditions and Is 
bound by them. 

4. The question is whether in spite of 
the conditions incorporated in the letter 
dated November 2, 1949 the appellant is 
entitled to allotment of land under Sec- 
tion 19 of the Saurashtra Land Reforms 
Act, J95L The Act was passed for the 
improvement of land revenue administra- 
tion and for ultimately putting an end to 
the Girasdari system. It makes provisions 
to regulate the relationship between the 
Girasdars and their tenants, to enable the 
latter to become occupants of the land 
fieitf fry them amf to pruvnto tor frW pay- 
ment of compensation to the Girasdars for 
the extinguishment of their rights Giras- 
dar means any taluhdnr, bhagdar bhayat, 
cadet or mvl-guasia and includes any 
person whom the government may by 
notification in the official gazette declare 
to be a Girasdar for the purposes of the 
Act, S 2 (15) It is common case that the 
appellant is a Girasdar by virtue of the 
notification of the Saurashtra Govern- 
ment declaring him to be a Girasdar The 
Act overrides other laws Save as other- 
wise provided in the Art, its provisions 
have effect, notwithstanding anything in- 
consistent therewith contained xn any 
other law for the time being m force or 
any instrument having effect by virtue of 
any such law or any usage, agreement. 


settlement, grant, sanad or any decree or 
order of any court or other authority, 
(S 3) Chapter HI regulates the relation- 
ship of Girasdars with their tenants Sub- 
ject -to certain exceptions any person who 
is lawfully cultivating any land belong- 
ing to a Girasdar is for the purposes of 
the Act deemed to be the tenant, (S 6) 
Sections 6 to 17 confer on the tenants 
certain benefits, privileges and immuni- 
ties in respect of rent, cess, rate, hak, tar, 
service, termination of tenancy and evic- 
tion from dwelling houses Particularly 
S 12 provides that no tenancy can be ter- 
minated except in accordance with the 
provisions of Chapter IV or except on 
certain specified grounds Section 18 pro- 
vides — 

“Nothing contained in this Act shall be 
construed to limit or abridge the rights or 
privileges of any tenant under any usage 
or law for the time being in force or 
arising out of any contract , grant, decree 
or omer of a court or otherwise howso- 
ever’’ 

Section 18 shows that the Act is intended 
to confer on the tenant rights and pri 
vfleges which he does not otherwise en 
Joy or possess under any usage or law in 
force or any contract, grant; decree or 
order of a court or arising in any other 
way If the tenant has any right or pri 
vilege apart from the provisions of the 
Act, he needs no protection under the Act 
He can clanfr protection under his exist 
mg rights and privileges His existing 
nghts and privileges are not limited or 
obndged by anything in the Act 

5 The conditions incorporated in the 
letter dated November 2, 1949 were in 
tended for the benefit of the tenants The 
tenants can claim the benefit of the con 
c&abn tnaf the appellant would not evict 
them. The condition is annexed to the 
grant to the appellant. The nght or pri- 
vilege of the tenant arising out of this 
condition is a nght or privilege arising 
out of a grant within the meaning of Sec- 
tion 18 The expression “grant" in Sec- 
tion 18 is wide enough to take within its 
sweep a grant by the government to the 
Girasdar and is not limited to a grant by 
the Girasdar to the tenant 

6 The next question is whether the 
rights and privileges of the tenant arising 
out of the conditions incorporated in the 
letter dated November 2, 1949 are limit- 
ed or abridged by an order for allotment 
of land to the appellant under Section 19 
for personal cultivation Chapter IV en- 
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ables Girasdars to obtain allotment of 8. The appellant as a Girasdar was 
land tor personal cultivation. Any Giras- subj'ect to the provisions of S, 18 The 
dar may file an application for such allot- declaration in the notification dated Tanu- 
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xnent before the Mamlatdar under Sec- 
tion 19 within a certain time. On making 
the necessary enquiries the Mamlatdar 
may pass an order making an allotment 
of land to the Girasdar, S. 20 (2). After 
making the order the Mamlatdar has to 
issue an occupancy certificate to the Giras 


ary 29, 1954 that he was subj’ect to the 
provisions of S. 18 stated what followed 
from the express provisions of the Act, 
Because of S. 18, the appellant was 
subject to the conditions imposed by the 
Government at the time of his recogni- 
tion that he cannot evict the tenants. The 
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dar m respect of the deed, S. 20(3). No notification dated July 20, 1954 declared 
Girasdar can obtain possession of any land the existing disability of the appellant in 
held by a tenant except in accordance respect of eviction of tenants. 


with such order, S. 20 (4). Nothing con 
tained in Chapter IV applies to any land 
in respect of which a tenant has acquir- 
ed chav or buta hak, (S. 27), Under S, 39 
the Girasdar may obtain an occupancy 
certificate in respect of land allotted to 
him under Chapter IV. Section 50 (2) 
provides for execution of orders of the 
Mamlatdar awarding possession. Chap- 
ter V provides for acquisition of occupancy 
rights by tenants. Having regard to S. 30 
(1) and the proviso to S. 32 (b) the acqui- 
sition of occupancy rights by tenants is 
subj’ect to an order of allotment to the 
Girasdar under Chapter IV and any oc- 
cupancy certificate issued to a tenant 
ceases to be effective as soon as any agri- 
cultural land or any portion thereof is 
allotted to a Girasdar under Chapter IV 
either before or after the date on which 
the occupancy certificate issued to the 
tenant has become effective. 


9. The application filed by the appel- 
lant under S. 19 was rightly dismissed by 
the Revenue Tribunal and the High Court 
rightly refused to interfere with this de- 
cision under Art 227 of the Constitu- 
tion. 

10. The appeal is dismissed with 
costs. 

LGC/D.V.C. Appeal dismissed. 
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S. M. snail, R. s. BACHAWAT AND 
A. N. GROVER, JJ. . 

State of Gujarat and another. Appellants 
v. Acharya Shri Devendraprasadj’i Pande, 
Respondent 

Criminal Appeal No. 150 of 1966, D/- 
26-7-1968. 


7. On the strength of the order of 
allotment of land for personal cultivation 
under S. 20 (2) the Girasdar is entitled to 
evict the tenants from the land allotted 
to him. When the Girasdar applies under 
S. 19 for allotment of land for personal 
cultivation, he seeks to evict the tenants 
from the land. Therefore when the 
appellant filed his application under S. 19 
he sought an order which would enable 
him to evict the tenants in contravention 
of the condition of his grant that he would 
not evict the tenants. In view of S. 18 
nothing in Chapter IV enables him to 
obtain an order limiting or abridging the 
rights and privileges of the tenants arising 
under the condition. The Mamlatdar 
could not under S. 20 pass an order which, 
would have the effect of limiting or abrid- 
ging those rights and privileges. The 
appellant had no right to evict the tenants 
and the Mamlatdar could not pass an 
order which would enable the appellant 
to evict them. The application filed by 
the appellant under S. 19 Was therefore 
incompetent 


Bombay Public Trusts Act (29 of 1959) 
(As applied to the State of Gujarat), Ss. 37 
(1) ( c ) 5 67 — Words^ report’ and 'state- 
ment’ — Do not include information 
directed to be supplied in respect of cer- 
tain specified items — Failure to supply 
is not punishable under S. 67 — (Words 
and Phrases — Report and statement ). 

It is abundantly clear from die context 
in which the word 'report’ has been used 
in S. 37 (1) (c) that it can have reference 
only to a formal report or some such re- 
port as the trustee may be reauired to 
make under the provisions of the Act or 
the rules, if any, framed under S. 84 (1) 
(b). (Para 10) 

Similarly, the word ‘statement’ used in 
S. 37 (1) (e) cannot be equated with the 
word information” or answering of en- 
quiries etc. which would have a much 
wider sweep than the word "statement” 

"(Criminal Appeal No. 908 of 1983, D/- 
21-6-1965 — Guj.). 

CM/CM/D590/68 
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when considered from the point of view 
of statutory provisions and the rules In 
which it appears (Para 10) 

The inquiries made by the Chanty 
Commissioner on certain specific items re- 
lating to the constructions undertaken by 
the trustee out of the funds of a temple, 
which only involve the calling of infor- 
mation on vanous matters mentioned in 
the letter can hardly be said to fall with- 
in the expression ‘report or ‘statement* 
used m S 37 (1) (c) and failure to supply 
the information on the Part of the trustee 
Will not make him liable for punishment 
under S 67 read with S 87 (l3 (c) of the 
Act (Para 11) 

M/s H. R. Khanna and IL N Sachthey, 
Advocates, for Appellants M/s L M 
Nanavah and B Datta, Advocates, and 
Mr O C Mathur, Advocate of M/s J B 
Dadachanji and Co., for Respondent 
The following judgment of the Court 
was delivered by 

GROVER, J i This Is an appeal by 
certificate against the Judgment of the 
High Court of Gujarat setting aside an 
Order of a Magistrate by which the res- 
pondent was convicted of on offence 
under S 67 read with S 87 of the Bom- 
J>ay Public Trusts Act 1950 (as adapted 
and applied to the State' of Gujarat), 
hereinafter referred to as the Act, and 
sentenced to pay a fine of Rs 300/-, in 
default of payment of which he was to 
suffer rigorous Imprisonment for two 
months 

2. The respondent is one of the trustees 
of a trust known as “Shn Swam! Narayan 
Mandir* at Ahmed abad which is regis- 
tered as a public trust In the office of the 
Chanty Commissioner The trust is 
imizr a ■adamra prepared by 
the High Court of Bombay It appears 
that the Chanty Commissioner learnt 
about certain constructions having been 
made by the respondent trustee without 
permission from him. On March 22, 1962 
a letter (Ext. 3) was addressed from his 
office to the respondent the material part 
of which may be reproduced. 

“An information is received of the 
Chanty Commissioner that opposite the 
temple near the New Namarayan braid- 
ing the blocks are being constructed in 
which shops are constructed on the ground 
floor of that building. 

L For what purpose it Is constructed? 

2. From when its construction work is 
Started? 


Devendraprasadji (Grover J) A.LR. 

3 What amount is spent till today in 
construction of the same ? 

4. What amount is to be spent still ? 

5 How much Income will accrue from 
It ? 

6 By which No and on what date the 
permission of the Charity Commissioner 
is taken for constructing the same 

7 To which contractors are given the 
contracts for constructing the same? His 
name address, amount of the contract and 
Other details and a copy of the contract 

8 If the committee has passed a reso- 
lution for constructing the same, its true 
copy 

9 If a contract is given to any contrac- 
tor, then whether that contractor is re- 
lated or acquainted to any member of the 
committee All these necessary informa- 
tion may please be sent before 15^4-1962." 
Queries on similar lines were made re- 
garding the constructions near the res- 
pondent's bungalow In Girdhamagar 

8 As no reply was received from the 
respondent reminders were sent to him 
on April 20, 1962 and May 10, 1962 fol 
lowed by a telegram despatched on 
May 23, 1962. A reply was sent by the 
respondent giving the particulars of the 
buddings which had been constructed 
Reference was made to the resolutions of 
the Committee relating to these construc- 
tions together with the amount spent on 
them. 

4 The Inspector appointed under the 
Act made a report dated May 4, 1963 
giving the result of the enquiry made by 
him relating to the aforesaid construc- 
tions According to him 8 shops had 
been constructed adjoining the Narnara 
yan budding opposite the Swaminarayan 
temple, the estimated cost of which was 
more torn Rs 2 lacs Do Hot No tlS-A 
shops were being built in four blocks 
Construction was also being made on an- 
other plot No D8-A 2 opposite the railway 
crossing. On May 30, 1962 the Chanty 
Commissioner instituted a complaint in 
the court of the City Magistrate at Ahme- 
dabad giving most of these facts and 
stating mter aha that under the provi- 
sions of the Act a trustee who desired to 
invest trust funds in construction of build 
ings was bound to obtain permission of 
the Chanty Commissioner which had not 
been done in the present case Accord 
ing to him die respondent had deliberate- 
ly committed a breach of the relevant 
provisions of the Act and had omitted to 
comply with the notice dated May 22, 
1982. The gravamen of file charge was 
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contained in paragraph 7 according to 
which the respondent had, without reason- 
able cause, failed to comply with the 
order and the directions issued to him 
under the provisions of S. 37 of the Act 

5. The respondent filed an application 
(Ext 6) before the Magistrate submitting 
that the investment of the trust funds 
made in the construction of the building 
adjacent to the Namarayan Bhavan was 
legal and had been done in good faith. 
It was for the benefit of the institution. 
The scheme committee had given its 
consent by passing resolutions. By an 
order dated June 10, 1963, the City Magis- 
trate held that the respondent had not 
shown the purpose of the new construc- 
tions nor had he furnished the date of 
commencement of the work as also the 
details of the amount already spent and 
to be spent on the said constructions. He 
was accordingly convicted under S. 37 read 
with S. 67 of the Act. The respondent 
moved the High Court on the revisional 
side. 

6. It was quite clear that the respon- 
dent was not being prosecuted for failure 
to obtain permission from the Charity 
Commissioner in the matter of invest- 
ment of funds but the case for the prose- 
cution as urged by the Assistant Govern- 
ment Pleader before the High Court, was 
that in the letter dated March 22, 1962, 
the Charity Commissioner had called for 
a "statement" or “report" regarding certain 
construction work which was being car- 
ried on by the respondent in his capacity 
as a trustee and since the same had not 
been complied with the respondent had 
been rightly convicted. The High Court 
was of the view that the words used in 
CL (c) of S. 37 (1) namely, return, state- 
ment, account or report have to be inter- 
preted or construed with reference to 
the other provisions of the Act and the 
Rules framed thereunder where these 
words had been employed or used. As 
regards the word “statement" reference 
was made to Rules 17, 22 and 23. Simi- 
larly the word “report” was mentioned in 
Ss. 34, 37 and 38. It was finally held that 
the Charity Commissioner had not called 
for any “statement” or “report” but for 
particulars and detailed information re- 
garding the various items set out in his 
letter which he was not empowered to 
do. 

7. The Act was enacted to regulate 
and to make better provisions for the 
administration of public, religious and 
charitable trusts in the State of Bombay. 


Section 2 (13) defines public trust. Sec- 
tion 2 (18) defines the word “trustee” as a 
person in whom either alone or in associa- 
tion with other persons, the trust property 
is vested and includes a manager. Sec- 
tion 2 (20) says that words and expres- 
sions used but not defined in the Indian 
Trusts Act. 1882 shall have the meanings 
assigned to them in that Act Chapter II 
of the Act provides for the appointment 
of the Charity Commissioner, Joint De- 
puty and Assistant Charity Commissioners 
as also the subordinate officers and asses- 
sors. Chapter III gives charitable purposes 
and validity of certain trusts. Chapter IV 
relates to registration of public trusts. 
Under S. 17 a duty has been cast on the 
Deputy or Assistant Charity Commis- 
sioner in charge of the public trust re- 
gistration office to keep and maintain 
such books, indices and other registers 
as may be prescribed which have to con- 
tain the prescribed particulars. Under 
S. 22 where any change occurs in any of 
the entries in the register kept under 
S. 17 the trustee shall, within 90 days 
from the date of the occurrence of such 
change, report the same in the prescribed 
form to the Deputy or Assistant Charity 
Commissioner in charge of the public 
trust registration office. Chapter V deals 
with accounts and audit Section 32 
makes it the duty of every trustee to 
keep regular accounts in tne approved 
form containing the prescribed particu- 
lars. Under S. 34 it is the duty of every 
Auditor to prepare balance sheet and to 
report irregularities etc. Section 85 re- 
lates to investment of public trust money 
and provides inter alia that the Charity 
Commissioner may permit a trustee to 
invest money in any manner other than 
that provided in that section. Section 36 
prohibits alienation of immovable - pro- 
perty of a public bust without the pre- 
vious sanction of the Charity Commis- 
sioner. Chapter VI which contains Ss. 37 
to 41 is headed “control". Section 37 
gives powers of inspection and super- 
vision to the Charity Commissioner etc. 
These officers have been given, under 
sub-s. (1), the power 

(a) “to enter on and inspect or cause 
to be entered on and inspected any pro- 
perty belonging to a public trust; 

(b) to call for or inspect any extract 
from any proceedings of the trustees of 
any public trust and any books of account 
or documents in the possession, or under 
the control, of the trustees or any person 
on behalf of the trustees.; 
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(c) to call for any return, statement, 
account or report which he may think fit 
from the trustees or any person connected 
with a public trust". 

Sub section (2) says that it shall be the 
duty of every trustee to afford all rea- 
sonable facilities to any officer exercising 
any of the powers under Sub-section (1) 
and to comply with any order or direc- 
tion made by him. Sections 38 and 39 
provide for calling of an explanation 
tom the trustee or any other person con- 
cerned on the report of the Auditor and 
the making of a report by the Deputy or 
the Assistant Chanty Commissioner to 
be Chanty Commissioner about the 
gross negbgence, breach of trust eta of 
the trustee Under S 40 the Chanty 
Commissioner after considering the report 
submitted under S 39 and giving an op- 
portunity to the person concerned and 
holding such enquiry as he thinks fit can 
determine the vanous matters set out m 
that section and under S 41 if he decides 
that any person is liable to pay to the 
public trust any amount for the loss caus- 
ed to the trust he may direct that that 
amount shall bo surcharged on that per- 
son Section 54 provides for what is call 
cd Dharmada and an account is to be 
submitted in the prescribed form Sec- 
tion 50 QST) (2> fh) includes among the 
general cubes of a Committee in which 
the management of certain endowments 
vests under S 56 (D) to supply such re- 
turns statistics, accounts and other in- 
formation with respect to such endow- 
ments as the State Government may, from 
time to time, require It is unnecessary 
to nobce the other secbons with the 
exception of Ss 67 and 69 Secbon 67 
provides for contravention inter alia of 
any order or direcbon made under the 
Act by the Chanty Commissioner Sec- 
bon 69 relates to the duhes functions and 
powers of the Chanty Commissioner 
Under CL (h) he can enter on and inspect 
any trust property and call for and ins- 
pect any proceedings of a bust He can 
further call for any returns, statement 
books of account document or report 
from trustees or any person connected 
with a public trust under S 37 

8 The relevant rules in the Bombay 
Public Trust (Gujarat Rules 1961) may 
next be examined. Rule 17 is to the 
effect that every trustee shall keep re- 
gular accounts of all receipts and of 
moveable and immovable property and 
of all encumbrances created on the trust 
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property and of all payments, ahenabons 
eta made on behalf of the trust The 
accounts have to contain all suchparb- 
culais as m the opinion of the Chanty 
Commissioner will facilitate preparation 
of the balance sheet and income and ex 
pen di hire account in the Form of Sche- 
dules VTTT and IX and the preparation of 
a statement of income chargeable to con- 
tribufaons in the Form .of Schedule KC. 
According to the proviso to R. 17 where 
the trustees of a public trust are entitled 
to file statements in the Form of Sche- 
dules IXA and IX B by virtue of any 
excmpbon granted under S 33 (4) (b) the 
accounts may contain particulars which 
shall facilitate the preparahon of state- 
ments in the aforesaid Form of Sche- 
dules IX A and IXB Schedule IXC Is 
headed “statement of income liable to 
contribubons" and has reference to sub 
r (3) of R. 32 which provides for 
contribubons to the Public Trust Admmis 
trahon Fund by e\ ery public trust other 
than a trust exclusively for the purpose of 
advancement and propagation of secular 
educabon or exclusively for the purpose 
of medical relief or veterinary treatment 
of anim als certain deductions specified 
therein shall be allowed m calculating the 
gross annual income of a public trust or 
where the public trust is a Dharmada, its 
gross annual collccbon by receipts for 
the purpose of assessing the contribution. 
Schedules IXA and IXB are headedj'state- 
ments of income and expenditure" res- 
pectively and ha/e as stated before re- 
ference to S 33 (4) (b) which provides 
that the Government may, by general or 
special order, exempt any public trust or 
class of public trusts from the provisions 
of sub s (2) of S 33 according to which 
the accounts shall be audited annually 
in such manner as may be prescribed and 
by a person who is a Chartered Account 
ant or by such persons as may be autho- 
rised by the State Government Rule 18 
which relates to the powers in respect 
of audit empowers the Deputy or the 
Assistant Chanty Commissioner inter aha 
to require the produebon before the 
auditor of any book, deed, account eta 
by the trustee or to gne such infonna- 
faon as may be necessary regarding the 
same Rules 22 and 23 provide for ins 
pectlon and grant of entries in the public 
trust register and other documents Thus 
inspection and grant of copies can be 
obtained of any entry or porbon thereof 
In the register of public trust or any 
statement, notice in timatio n, account. 
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audit report or any other document filed 
under the Act 

9. In other similar legislation on 
public trusts the expressions which have 
been used may be noticed. In the (Eng- 
lish) Charitable Trusts Act 1853 it was 
provided by Section 10 that the Board 
(consisting of the Charity Commissioner) 
may require all trustees or persons act- 
ing or having any concern in the 
management or administration of any 
charity or the estate, funds or property 
thereof to render to the said Board 
accounts and statements in writing in rela- 
tion to such charity or the funds, estate, 
property, income or monies thereof or 
may also require such trustee to return 
answers in writing to any questions ox 
enquiries addressed to them by the Board 
relating to the aforesaid matters. Under 
Section 14 if any person from whom the 
Board required any account or statement 
or answers to any question or enquiry etc. 
refused or wilfully neglected to render 
to the Board such account or statement 
or to make answers to questions or en- 
quiries he was to be guilty of contempt 
of court and was liable to be committed 
therefor. The Orissa Hindu Religious 
Endowments Act 1939 contains mention 
of account report or returns. Under Sec- 
tion 29 (1) (a) the Commissioner is em- 
powered to suspend, remove or dismiss 
a trustee for persistent default in sub- 
mission of the same. The Madras Hindu 
Religious Endowments Act 1951 was en- 
acted for amending and consolidating the 
law relating to the administration and 
governance of Hindu Religious and Chari- 
table Institutions and Endowments in the 
State of Madras. Section 27 provides that 
the trustee of every religious institution 
shall furnish to the Commissioner such 
accounts, returns, reports or other infor- 
mation relating to the administration of 
the institution etc. as the commissioner 
may require. Section 89 of that Act con- 
tains the penalties inter alia, for refusal, 
neglect or failure to furnish such accounts, 
returns or reports or other information 
relating to the administration of the trust 
or its funds. 

10. In the present case in the High 
Court it was argued on behalf of the 
State that the enquiries which were made 
by means of the letter in question would 
fall within the meaning of either ‘state- 
ment” or “report”. Counsel before us 
has not been able to show how any of 


the enquiries made would be covered by 
the word “report” particularly with refer- 
ence to the sections in which it appears. 
It is abundantly clear from the context 
in which this word has been used in Sec- 
tion 37 (1) (c) that it can have reference 
only to a formal report or some such re- 
port as the trustee may be required to 
make under die provisions of die Act or 
the rules, if any, framed under S. 84(l)(b) 
which reads “form in which the trustee 
has to make a report regarding the change 
under Section 22”. Similarly the word 
“statement” has been employed in a num- 
ber of provisions of the Act and the rules 
which have been referred to in detail 
and it would seem that this word appear- 
ing in Section 37 (1) (c) has to be con- 
strued with reference to them. It is dif- 
ficult to impute to the legislature the 
intention of using the word “statement” 
in its widest connotation so as to take in 
the answering of all enquiries and giving 
of all kinds of information. It is signi- 
ficant that in Section 37 (1) (c) the words 
“other information” are not to be found 
in the same way as they are to be found 
in Section 27 of the Madras Hindu Reli- 
gious Charitable Endowments Act 1951. 
It is also noteworthy that the language 
analogous to that employed in the Eng- 
lish Charitable Trusts Act in Sections 10 
and 12 has not been employed in Section 
37 (1) (c) of the Act. There, in Sec- 
tion 10, the words used are “accounts 
and statements” and in Section 14 
“accounts or statement” but in addition 
answers have to be returned to any ques- 
tions or enquiries and the refusal to do 
so is punishable with contempt of court 
In the Act itself the legislature was fully 
aware of the true import of the word 
“information” as is dear from S. 56 (2) (h) 
and Rule 18. It is difficult, therefore, to 
equate the word “statement” as used in 
Section 37 (1) (c) with the word “informa- 
tion” or answering of enquiries etc. which 
would have a much wider sweep than 
the word " statement f when considered 
from the point of new of statutory pro- 
visions and the rules in which it appears. 

11. In view of the above discussion it 
is difficult to hold that any of the items 
mentioned in the letter dated March 22, 
1962 fall within the meaning of the words 
“report” or “statement”. The enquiries 
which have been made can only involve 
the calling of information on various 
matters mentioned in the letter which 
could hardly be said to fall within the 
aforesaid expressions used in S. 37 (1) (c). 
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12. The view of the High Court, there- 
fore, must be upheld, with the result that 
the appeal fails and is dismissed. 

DJUh Appeal dismissed. 


AIR 1889 SUPREME COURT 378 
(V 58 C 74) 

(From Kerala (1) AIR 1967 Kerala 114; 
(2) From Kerala)* 

T. C. SHAH. V. RAMASWAMI AND 
A. N. GROVER, JJ. 

In Civil Appeals Nos. 1052, 1054 to 
1058, 1060 to 1087, 1089 to 1095, 1097, 
1100 to 1112, 1114 to 1118, m0 to 1129, 
1131 and 1133 to 1145 of 1968. 

The State of Kerala (In all the Appeals), 
Appellants v. Haji K- Haji K. Kutty Naha 
mu others ct<^. Respondents; The Malan- 
kara Rubber and Produce Company Ltd. 
[In C. A. No. 1144 of 1968), Intervener. 

In Civil Appeals Nos. 1140 and 1147 of 
1968. 

The State of Kerala (In both appeals). 
Appellant v. Hydxose Ali etc. Respon- 
dents. 

Civil Appeals Nos. 1052. 1054 to 1058, 
1060 to 1087, 1089 to 1095, 1097, 1100 
to 1112, 1114 to 1118, 1120 to 1129, 1131 
and 1133 to 1145 and 1146 and 1147 ol 
1968, D /- 13-8-1968. 

Kerala Buildings Tax Act (19 of 1981), 
Section 4 and Sen. — Constitutional vali- 
dity — Violates equality clause of the 
Constitution and is ultra vires — (Consti- 
tution of India, Articles 13, 14, 263 and 
Sch. 7, List TI Entry 49 — Power to tax 
lands and buildings — Cannot be used 
arbitrarily and in a manner inconsistent 
■with fundamental rights). 

The power of the State Legislature to 
legislate for levying taxes on lands and 
buildings under Schedule 7, List II, Entry 
49 cannot be used arbitrarily and in a 
manner inconsistent with the funda- 
mental rights guaranteed to the 
people under the Constitution. No 
tax may be levied or collected under our 
constitutional set-up except by authority 
of law and the law must not only be 
within the legislative comnetence of the 
State, but it must also not be inconsistent 
with any provision of the Constitution. 
The validity of a taxing statute is open 

"(Writ Appeals Nos. 42 and 246 of 1965, 
D/- 19-9-1966 — Kerala.) 

CM /CM/E 148/68 


to question on the ground that it Infringes 
fundamental rights. AIR 1961 SC 562 
and AIR 1963 SC 591, Ref. to. 

(Para 8) 

The charging section of the Kerala 
Buildings Tax Act (19 of 1961), viz. S. 4 
read with Schedule to the Act is violative 
of the equality clause of the Constitution 
and as such is ultra vires. In enacting 
the Kerala Buildings Tax Act no attempt 
at any rational classification is made by 
the Legislature. The Legislature has cot 
taken into consideration in imposing tax 
the class to which a building belongs, the 
nature of construction, the purpose for 
which it is used, its situation, ib capacity 
for proGtable user and other relevant 
circumstances which have a bearing on 
matters of taxation. They have adopted 
merely the floor area of the building as 
the basis of tax irrespective of all other 
considerations. Where objects, persons 
or transactions essentially dissimilar are 
treated by the imposition of a uniform 
tax. discrimination may result, for, refusal 
to make a rational classification may it- 
self in some cases operate as denfal of 
equality. AIR 1907 SC 180L FolL; AIR 
1967 Ker 114, Affirmed. (Paras 5, fl) 
Cases Referred] Chronological FsmS 
(1967) AIR 1907 SC 1801 (V 54) « 

. (1967) 2 SCR 679, New Manek 
Chowk Spinning and Weaving 
Mills Co. Ltd. v. Municipal Corpn. 
of City of Ahmedabad * 

(1963) AIR 1963 SC 591 (V 50) =* 

(1963) 3 SCR 809, Khandige 
Sham Bhat V. Agricultural L-T. 
Officer, Kasaragod 8, 8 

(1961) AIR 1961 SC 552 (V 48) = 

, (1981) 3 SCR 77, K. T. Moopil 
Nair v. State of Kerala B 

(19581 AIR JR58 SC 533 (V = 

1959 SCR 279, Shri Ram Krishna 
Dal m la v. Justice S. R. Tendolkar I 

Mr. B. R. L. Iyengar, Senior Advocate 
(Mr. A. G. Pudissery, Advocate with him), 
for Appellant (In all the Appeals); M/s. 
Sardar Bahadur, Vishnu Bahadur and Miss 
Yougindra Khushalani, Advocates (In G. 
As. Nos. 1080 and 1137 of 1968), Mr. II. It- 
Gokhale, Senior Advocate (Mr. J. B. 
DadachanjI, Advocate of M/s. J. B. Dada- 
chanji and Co. with him) (In C. As. Nos. 
1094 and 1144 of 1968), Mr. A. V. V. 
Nair, Advocate (In C. As. Nos. 1053, 1112 
and 1139 of 1968), Miss Lily Thomas, 
Advocate (In C. As. Nos. 1056, 1087 and 
1128 of 1968), and Mr. A. Sreedharan 
Nambiar, Advocate (In C. As. Nos. 1067, 
1075, 1091 and 1138 of 1968), for Respon- 
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dents; Mr. M. C. Chagla, Senior Advo- 
cate, (Mr. J. B. Dadachanji, Advocate of 
M/s. J. B. Dadachanji and Co., and Mr. 
Thomas Vellapally Advocate with him) 
(In C. A. No. 1144 of 1968), for the 
Intervener. 

The following Judgment of the Court 
was delivered by 

SHAH, J.: This group of appeals arises 
out of an order passed by the High 
Court of Kerala holding that the Kerala 
Buildings Tax Act 19 of 1961 is ultra 
vires the Legislature in teat it infringes 
tee equality clause of the Constitution. 
The State of Kerala has appealed against 
tee decision with special leave granted by 
this Court 

2. The material provisions of tee 
Kerala Buildings Act, 1961, may be 
briefly set out The Act extends to tee 
whole of tee State of Kerala: Sec. 1 (2), 
and shall be deemed to have come into 
force with effect from March 2, 1961: 

Section 1 (S). An "assessee” is defined 
by Section 2 (b) as meaning a person by 
whom building tax or any other sum of 
money is payable under tee Act and in- 
cludes every person in respect of whom 
any proceeding under the Act has been 
taken for tee assessment of building tax 
payable by him. Section 2 (d) defines 
‘'building'’ as meaning a house, out-house, 
garage or any other structure or part 
thereof whether of masonry, bricks, wood, 
metal, or other material, but does not in- 
clude any portable shelter or any shed 
constructed principally of mud, bamboos, 
leaves, grass or thatcn or a latrine which 
is not attached to the main structure. 
"Moorage” is defined by Section 2 (e) 
as meaning the area included in the floor 
of a building, and where a building has 
more than one floor of a building, the ag- 
gregate area included in all the floors 
together. By Section 3 buildings owned 
by the State Government, tee Central 
Government or any local authority and 
buildings used principally for religious, 
charitable, or. educational purposes or as 
factories or workshops are exempt from 
payment of tax under tee Act. By Sec- 
tion 4 it is provided that there shall be 
a charge to tax in respect of every build- 
ing the construction of which is complet- 
ed on or after March 2, -1981, and which 
has a floor area of one thousand square 
feet or more, and teat the building tax 
shall be payable by tee owner of the 
building. The Schedule to the Act sets 
out tee rates of building tax. Buildings 


having a total floor area of less than 
1000 sq. ft. are not liable to pay tax. 

8. The Act, on a bare perusal, dis- 
closes some singular provisions. The lia- 
bility to tax in respect of buildings having 
total floor area between 1000 and 2000 
sq. ft varies between Rs. 100 to Rs. 200; 
for buildings with a floor area between 
2000 to 4000 sq. ft it varies between 
Rs. 400 to Rs. 800; for buildings hav- 
ing total floor area between 4000 
to 8000 sq. ft. it varies between 
Rs. 1200 to Rs. 2400; for buildings with 
total floor area of 8000 to 12000 sq. ft. 
it varies between Rs. 3200 to Rs. 4800; 
and in respect of buildings having total 
floor area exceeding 12000 sq. ft. a rate 
of 50 nP. per sq. ft i. e. Rs. 6000 or more 
per annum. For determining the quan- 
tum of tax tee sole test is the area of 
the floor of the building. The Act ap- 
plies to tee entire State of Kerala, and 
whether tee building is situate in a large 
industrial town or in an insignificant 
village, tee rate of tax is determined by 
tee floor area; it does not depend upon 
tee purpose for which tee building is 
used, tee nature of tee structure, the 
town and locality in which the building is 
situate, tee economic rent which may be 
obtained from the building, the cost of 
tee building and other related circum- 
stances which may appropriately be taken 
into consideration in any rational system 
of taxation of building. Under the 
Seventh Schedule List II Entry 49, tee 
State Legislature has the power to legis- 
late for levying taxes on lands and budd- 
ings. But that power cannot be used 
arbitrarily and in a manner inconsistent 
with tee fundamental rights guaranteed to 
tee people under tee Constitution. No 
tax may be levied or collected under our 
constitutional set-up except by authority 
of law and the law must not only be 
within the legislative competence of tee 
State, but it must also not be inconsistent 
with any provision of tee Constitution. It 
has been frequently said by this Court 
teat tee validity of a taxing statute is 
open to question on tee ground that it 
infringes fundamental rights. In K. T. 
Moopil Nair v. State of Kerala, (1881) 3 
SCR 77 = (AIR 1981 SC 552) Sinha, C. J. 
delivering tee judgment of the majority 
observed at p. 89 (of SCR) = (ai p. 557 
of AIR): 

“Article 265 imposes a limitation on 
tee taxing power of the State in so far 
as it prorides that tee State shall not levy 
or collect a tax, except by authority of 
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law, that is to say, a tax cannot be levied 
or collected by a mere executive fiat It 
has to be done by authority of law, which 
must mean valid law In order that the 
law may be valid, the tax proposed to 
be levied must be within the legislative 
competence of the Legislature imposing 
a tax and authorising the collection there- 
of and secondly, the tax must be subject 
to the conditions laid down in Article 13 
of the Constitution One of such condi- 
tions envisaged by Article 13 (2) is that 
the Legislature shall not make any law 
which takes away or abridges the equality 
cl ause in Article 14, which enjoins the 
State not to deny to any person equality 
before die law or the equal protection of 
the laws of die country It cannot be dis- 
puted that if the Act infringes the provi- 
sions of Article 14 of the Constitution, it 
must be struck down as unconstitutional.** 
Similar observations were made in 
Khandige Sham Bhat v Agricultural In- 
come-tax Officer, (1963) 3 SCR 809 — 
(AIR 1963 SC 591) 

4 The principles which have been ex- 
pounded by this Court in determining 
whether there has been denial of equal 
protection of the laws are also well set- 
ded see Ram Krishna Dalmia v Shn 
Justice S R Tendolkar, 1959 SCR 279 = 
(AIR 1958 SC 538) It is true that in the 
application of the principles, the Courts, 
m view of die inherent complexity of 
fiscal legislation admit a larger discretion 
to the Legislature m the matter of dassi 
fication, so long as it adheres to the 
fundamental principles underlying the 
doctrine of equality The power of the 
Legislature to classify is, it is said, of 
“wide range and flexibility'’ so that it can 
adjust its system of taxation in all proper 
and reasonable ways (1983) 3 SCR 309 = 
(AIR 1963 SC 591) 

5 But in enacting the Kerala Build- 
ings Tax Act no attempt at any rational 

I isificahon is made by the Legislature 
already observed the Legislature has 
taken into consideration in imposing 
the class to which a building belongs, 
nature of construction the prnpose 
which it is used its situation, its capa- 
r for profitable user and other relevant 
nunstances which have a bearing on 
tters of taxabon They have adopted 
rely the floor area of the budding as 
! basis of tax irrespective of all other 
lsiderations Where objects, persons 
transactions essentially di ssim ilar are 
ated by the imposition of a uniform 
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tax, discrimination may result, for, in out 
view, refusal to make a rational classifi- 
cation may itself in some cases operate 
as denial of equality This Court m 
recent judgment has decided that the levy 
of tax m exercise of the power under En- 
try 49, List II of the Seventh Schedule in 
respect of factory buildings in a municipal 
area based on floor area was illegal New 
Manek Chowk Spinning & Weaving Mills 
Co Ltd v Municipal Corporation of City 
of Ahmedabad, (1967) 2 SCR 679 = (AIR 
1967 SC 1801) The Court held in that 
case that the method of adopting a flat 
rate fora floor area for determining the 
annual value adopted by the Corporation 
of Ahmedabad in exercise of the powers 
conferred upon it by the Bombay Provin- 
cial Municipal Corporation Act 49 of 1949 
was against the provisions of the Act 
and the Rules made thereunder as well 
as all recognised principles of valuation 
for the purpose of taxation If levy of 
tax m a municipal district based on floor 
area in respect of a factory budding 
violates Article 14 of the Constitution 
when the tax is sought to be levied by 
the Municipal Corporation, we see no 
reason to uphold the tax imposed under 
the impugned Act when the State m 
exercise of legislative authority conferred 
by Entry 49, List II Sch. VII, imposes 
liability to tax buildings solely on floor 
area. The vice of the Act in the present 
case is more pronounced than it was in 
New Manek Chowk Sp innin g and Weaving 
Mills case, (1967) 2 SCR G79=(AIR 1967 SC 
1801), in that case the Rules under which 
the tax was sought to be levied on the 
basis of floor area were restricted in their 
operation to factory buildings within the 
Corporation limits of Ahmedabad, where- 
as Act 19 of 1901 which is challenged in 
the present case applies to the whole 
State of Kerala in respect of buildings 
completed on or after March 2, 1961, 
whatever may be the nature or class of 
the building, the use to which it is put, 
materials used in its construction and the 
extent of profitable user to which the 
building may be put, its cost and its eco- 
nomic rental. It is unnecessary in the 
circumstances to consider whether impo- 
sition of a tax only on buildings construct 
ed after March 2, 1961, and exempting 
buildings completed before that date may 
not violate Article 14 of the Constitution. 

6. The High Court was, in our Judg- 
ment, right m holding that the charging 
section of the Act is violative of the equa- 
lity clause of the Constitution. 
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7. The appeals therefore fail and are 
dismissed with costs. Parties appearing 
in different groups of appeals through 
the same Advocate in this Court will be 
entitled to one hearing fee. 

FSB Appeals dismissed. 


AIR 1969 SUPREME COURT 381 
(V 56 C 75) 

(From: Calcutta) 9 

S. M. SKRI, R. S. BACHAWAT AND 
K. S. HEGDE, JJ. 

Bibhuti Bhusan Das Gupta and another, 
Appellants v. State of West Bengal, Res- 
pondent 

Criminal Appeal No. 73 of 1968, D/~ 
16-9-1968. 

(A) Criminal P. C. (1898), Ss. 342, 203 
and 540-A — Personal appearance of the 
accused dispensed with — Examination 
of pleader in place of accused is not a 
sufficient compliance — Except where the 
accused is a Company or the juridical 
person accused alone has got to be ex- 
amined. AIR 1982 Cal 203 (FB), Over- 
ruled. 

Even in a case where the Magistrate 
has dispensed -with the personal appear- 
ance of the accused, a pleader cannot re- 
present the accused for purposes of S. 342 
of the Criminal P. C. Except where the 
accused is a Company or a juridical person 
and hence cannot be examined personal- 
ly, in all other cases only the accused can 
be examined under S. 342 of the Criminal 
P. C. Examination of a pleader is not a 
sufficient compliance with S. 342. AIR 
1962 Cal 203 (FB), Overruled; AIR 1950 
Cal 61 and AIR 1926 Bom 218, Ref. 

(Paras 8 and 11) 

(B) Criminal P. C. (1898),. Ss. 537 and' 
342 — Mere non-examination or defec- 
tive examination of accused is not a 
ground for interference unless prejudice 

. is established — (Examination of pleader). 
AIR 1953 SC 241 and AIR 1932 SC 1239, 
Rel. on. (Para 12) 

Cases Referred: Chronological Paras 

(1963) AIR 1966 SC 97 (V 53) = 

1985-3 SCR 235 =' 1966 Cri 
LJ 82, Harbhajan Singh v. 

State of Punjab 2 

“(Criminal Revn. No. 921 of 1963, D /- 
81-3-1965 — Cal.). 
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(1982) AIR 1962 SC 1204 (V 49) = 

1962 Supp 3 SCR 230 = 1982 
(2) Cri LJ 284, State of Mahara- 
shtra v. Laxman Jairam 5 

(1962) AIR 1962 SC 1239 (V 49) = 

(1962) Supp 1 SCR 49 = 1982 
(2) Cri LJ 296, Ram Shankar 
Singh v. State of West Bengal 12 
(1962) AIR 1962 Cal 203 (V 49) = 

1962^ (1) Cri LJ 565 (FB), Prova 
Debi v. Mrs. Fernandes 4 

(1956) AIR 1956 SC 238 (V 43) = 
1955-2 SCR 1043 = 1956 Cri 
LJ 441, Tilakeshwar Singh v. 

State of Bihar 12 

(1956) AIR 1956 SC 241 (V 43) = 

1955-2 SCR 1057 = 1956 Cri 
LJ 444, K. C. Mathew v. State 
of Travancore-Cochin 12 

(1953) AIR 1953 SC 468 (V 40) = 

1953 Cri LJ 1938, Hate Singh 
v. State of Madhya Bharat 5 

(1950) AIR 1950 Cal 61 (V 37) = 

HR (1950) 2 Cal 602 = 51 Cri 
LJ 394, Express Dairy Ltd. v. 
Corporation of Calcutta II 

1926) AIR 1926 Bom 218 (V 13) = 

27 Cri LJ 440, Dorabshah v. 

Emperor g 

1923) AIR 1923 Cal 470 (V 10) = 

24 Cri LJ 24S, Promotha Nath 
V. Emperor 6 


Mr. P. K. Chatterjee, Advocate, for Ap- 
pellants; Dr. B. K. Bhattacharya, Senior 
Advocate, (Mr. G. S. Chatterjee, Advo- 
cate for Mr. P. K. Bose, Advocate, with 
him), for Respondent 

The following Judgment of the Court 
was delivered by 

BACHAWAT, J. : The complainant 
Sarajit Kumar Bose was a forest ranger 
having his headquarters at Bara Bazar 
range in the district of Purulia. Bibhuti 
Bhusan Dasgupta was the editor and 
Ram Chandra Adhikari was the printer 
and publisher of "Mokti” a local Bengali 
weekly journal with its registered office 
at Purulia town. At the instance of 
Sripati Gope, a resident of Ehuni, P. S. 
Patanda, District Singhbhum they pub- 
lished a letter in the weeldy issue of 
Mulch dated the 4th Asar, 1358 B. S. 
corresponding to June 19, 19G5. The 
letter which bore the caption "Wild law 
in tire land of the Nags (barbarians)”, 
contained several' defamatory statements 
concerning Sarajit Bose. On his com- 
plaint, Sripati Gope and Bibhuti Das- 
gupta were charged with an offence 
punishable under Section 500 of the 
Indian Penal Code and Ram Adhikari 
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was charged with an offence punishable 
under Section 501 I P C They were 
tried jointly by Shn S M Chatter] ee. 
Magistrate, First Class, Purulia. The 
Magistrate convicted all of them of the 
offences with which they were respec- 
tively charged and passed appropnate 
sentences The appeals filed by them 
against the order were dismissed by the 
Sessions Judge Purulia. The order con 
Cemmg the conviction and sentence of 
Snpati Cope has now become final. The 
two courts rejected his claim for protec- 
tion under the first exception to S 499 
I P C A revision petition filed by Bi 
bhuti Dasgupta and Ram Adhikari was 
dismissed by the High Court They have 
filed the present appeal after obtaining a 
certificate under Article 1S4 (1) (c) of tho 
Constitution, 

2 All the courts concurrently found 
that the publication was not made by the 
appellant in good faith for the public 

§ ood and that they were not entitled to 
le protection of the ninth exception to 
S 499 as claimed by them. Mr Chatter- 
fee attacked this finding The ninth 
exception to S 499 provides that 'it is 
not defamation to make an Imputation on 
the character of another provided that tho 
imputation be made in good faith for tho 
protection of the interests of the person 
making it, or any other person, or for tho 
public good' Section 52 provides that 
nothing is said to be done or believed m 
'good faith" which is done or believed 
without due care and attention." Tho 
appellants case is that on their behalf ono 
Dol Gobrnda Chakravarty made enquiries 
and was satisfied about the truth of the 
defamatory statements It appears that 
Dol Gobmda did not make any report to 
the appellants m writing The enquiries 
made by him did not reveal that all tho 
defamatory imputations in the publication 
were true On the materials on the record 
it is impossible to say that the appellants 
published the statements in good faith of 
with due care and attention In Harbha- 
Jan Singh v State of Punjab, 1985-3 SCH 
235 = (AIR 1960 SC 97) the Court held 
that the accused person was entitled to 
the protection of the ninth exception to 
Section 499 if he succeeded in proving a 
preponderance of probability that the caso 
was within the exception. We do not 
find that the courts below placed upon 
the appellant any heavier burden c£ 
proof 

8. Mr Chatterjee next contended that 
the trial of Bibhuti Dasgupta was illegal 
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as he was not personally examined under 
Section 842 of the Code of Criminal Pro- 
cedure. To appreciate fids argument fl 
is necessary to refer to the following facts 
On September 27, 1901 the Magistrate 
examined the complainant and issued 
summons to the three accused. On the 
application of Bibhuti Dasgupta the 
Magistrate passed an order on Decern 
ber 12, 1961, dispensing with his personal 
appearance and permitting him to appear 
by his pleader On September 17, 1962 
the examination of prosecution witnesses 
was concluded. On the same day Ram 
Adhikan was examined under Section 342 
On December 21, 1902 the lawyer re- 
presenting Bibhuti Dasgupta filed a peb 
bon stating that he was undergoing an 
operation in Calcutta and that the law 
yer may be examined on his behalf under 
Section 342. On the same date the Magis- 
trate allowed the application and examin- 
ed his lawyer On April 17, 1903 the Magis- 
trate delivered judgment The plea that 
the trial of Bibhuti Dasgupta was vitiated 
on account of his non-examinabon 
under S 842 was not taken before the 
Magistrate or the Sessions Judge or at the 
hearing of the revision petition in the 
High Court It was taken for the first 
fame in the petition for grant of the certi 
ficate under article 13-1 (1) (c) In this 
background let us examino the conten 
tion 

4* As a general rule save where the 
Magistrate dispenses with the personal 
attendance of the accused person the first 
6tep fa a criminal proceeding is to bring 
fam before the Magistrate The attend 
once of the accused is secured if neces- 
sary by summons or by warrant of arrest 
Thereafter the inquiry or trial proceeds 
fa his presence Section 205 of the Code 
ot Criminal Procedure empowers the 
Magistrate whenever he issues a summons 
to dispense with the personal attendance 
or the accused and permit him to appear 
by a pleader The seebon runs as fol 
lows — 

(1) Whenever a Magistrate Issues 
o summons, he may, if he sees reason to 
do so, dispense with the personal attend 
ance of the accused and permit him to 
appear by his pleader 

(2) But the Magistrate inquiring Into or 
trying the case may, in his discretion at 
any stage of the proceedings, direct the 
personal attendance of the accused, and, 
if necessary, enforce such attendance in 
the mann er hereinabove provided." 
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The form of summons issued to the ac- 
cused runs as follows: — 

“Whereas your attendance is necessary 
to answer to a charge of (state shortly the 
offence charged) you are hereby required 
to appear in person (or by pleader, as the 
case may be) before the (Magistrate) of 

on the ....day ..of ....Herein 

fail not." 

Section 540-A empowers the Magistrate 
at any stage of an inquiry or trial to ^ dis- 
pense with the personal attendance of the 
accused if he is represented by a pleader. 

The section is as follows: — 

“540-A (1). At any stage of an inquiry 
or trial under this Code, if the Judge or 
Magistrate is satisfied, for reasons to be 
recorded, that the personal attendance of 
the accused before the Court is not neces- 
sary in the interests of justice, the Judge 
or Magistrate may, if the accused is re- 
presented by a pleader dispense with his 
attendance and proceed with such inquiry 
or trial in his absence, and may, at any 
subsequent stage of the proceeding 
direct the personal attendance of such ao- 

mS (2) If the accused in any such case is 
not represented by a pleader, or if the 
Judge or Magistrate considers his per- 
' sonal attendance necessary, he may if he 
thinks fit, and for reasons to be recorded 
by him, either adjourn such inquiry or 
trial, or order that the case of suchao; 
cused be taken up or tried separately. 

The point in issue is whether the pleader 
can represent the accused for purposes 
of Section 342 and whether the examina- 
tion of the pleader in P ,ace of * e 
cused is sufficient compliance with me 
Sum. to a case where the Magnate has 
dispensed with the pereonal attendant! of 
the P accused and permitted him to appear 
by a pleader. On this question there is a 
sharp conflict of Judicial n opinion. Most 
of the decisions upto 1962 are referred 
in Prova Debi v. Mrs. Fernandes, AIR 
1962 Cal 203 (FB). In that caseaFuh 
Bench of the Calcutta High Court by a 
majority decision held that the Magis- 
trate may in his discretion examine tiio 
^eade“ on behalf of the accused under 
Section 342. This view is supported by 
< numerous derisions of other High Courte, 

A but from time to time many judges ex- 
pressed vigorous dissents and came to the 
conclusion. The two sides of 
ihc question are ably discussed ul the 
majority and minority judgments of the 
Calcutta case. After a full examination 
of all the decided cases on the subject, 
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we are inclined to agree with the mino- 
rity opinion. 

5. The main arguments in favour of 
the view that the examination of the 
pleader is sufficient compliance with the 
provisions of S. 342 may be summarised 
as tollows. The pleader authorised to 
appear on behalf of the accused can do 
all acts which the accused can do. The 
representation of the pleader extends 
throughout the trial except as provided 
in S. 366 (2). The form of the summons 
shows that the pleader may answer to 
charge on behalf of the accused at every 
stage of the proceedings. He may even 
plead guilty under Sections 242, 243, 251-A, 
255 and 27L There is no reason why 
he cannot be examined under S. 842. That 
section is subject to and controlled by 
S. 205. The accused can refuse to answer 
questions under Section 342 and there is 
no point in insisting on his personal at- 
tendance if he has no intention to answer 
them. Accused persons will suffer harass- 
ment and inconvenience if the Magistrates 
have no discretion to dispense with their 
personal examination under S. 342. Hav- 
ing considered all these arguments we 
are not convinced that pleader can bo 
examined in place of the accused under 
S. 342. 

Section 342 reads as follows: — 

“842. (1) For the jpurpose of enabling 
the accused to explain any circumstances 
appearing in the evidence against him, 
the Court may, at any stage of any in- 
quiry or trial without previously warm 
ing the accused, put such questions to 
him as the Court considers necessary, and 
shall, for the purpose aforesaid, question 
him generally on the case after the wit- 
nesses for the prosecution have been 
examined and before he is called on for 
his defence. 

(2) The accused shall not render him- 
self liable to punishment by refusing to 
answer such questions, or by giving false 
answers to them; but the Court and the 
jury (if any) may draw such inference 
from such refusal or answers as it thinks 

* (3) The answers given by the accused 
may be taken into consideration in such 
inquiry or trial, and put in evidence for 
or against him in any other inquiry into 
or trial for, any other offence which such 
answers may tend to show he has com- 
mitted. 

(4) No oath shall be administered to 
the accused when he is e x amined under 
sub-section (1).” 
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Sub-section (1) of Section 342 consists of 
two parts. Tne first part gives a discre- 
tion to the Court to question the accused 
at any stage of an inquiry or trial with- 
out previously warning him. Under the 
second part the Court is required to ques- 
tion him generally on tha case after the 
witnesses for the prosecution have been 
examin ed and before he is called for bis 
defence. The second part is mandatory 
and imposes upon the Court a duty to 
examine the accused at the close of the 
prosecution case in order to give him an 
opportunity to explain any circumstances 
appearing against him in the evidence 
and to say in his defence what he wants 
to say in his own words. He is not bound 
to answer the questions but if he refuses 
to answer or gives false answers, the con- 
sequences may be serious, for under sub- 
section (2) the Court may draw such in- 
ference from the refusal or the false 
answer as it think s fit Under sub-sec- 
tion (3) die answers given by the accused 
may be taken into consideration in the 
inquiry or trial. His statement is mate- 
rial upon which the Court may act, and 
which may prove his innocence, (see State 
of Maharashtra v. Laxman Jairam, 3962 
Supp 3 SCR 230 = (AIR 19C2 SC 1201). 
Under sub-section (4) no oath is adminis- 
tered to him. The reason is that when 
he is examined ubder Section 312, he is 
not a witness. Before Section 342-A was 
enacted, he was not a competent witness 
for the defence. His statement under 
Section 342 was intended to take the 
place of what he could say in his own 
way in the witness box. (see Hate Singh 
v. State of Madhya Bharat, AIR 1933 SC 
468, at p. 470). Under Section 342-A, he 
is now a competent witness. But the pro- 
visions of Section 342-A do not affect 
the value of his examination under S. 342, 
Under sub-section (3) of S. 342 his 
answers may be put in evidence for or 
against him in other inquiries or trials for 
other offences. For instance, if in a trial 
for murder he says that he concealed 
the dead body and did not kill the x-ictim 
his statement may be used as evidence 
against him in a subsequent trial for an 
offence under Section 20L 

6. The privilege of making a state- 
ment under Section 342 is personal to 
the accused. The dear intention of the 
section is that only he and nobody else 
car be examined under it This conclu- 
sion is reinforced if we look at S. 364. 
The whole of his examination including 
every question put to him and every 
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answer given by him must be recorded fa 
full and interpreted to him in a language 
which he understands, and he is at liberty 
to explain or add to his answers; and 
when the whole is made conformable to 
what he declares is the truth the record 
has to be signed by him and the Magis- 
trate. The idea that the pleader can be 
examined on his -behalf is foreign to the 
language of Sections 342 and 364. It was 
well observed by Rankin J. in Promotbs 
Nath V. Emperor, AIR 1923 Cal 470, at p. 
48L 

* the intention of the statute i* 

that at a certain stage in the case, tbs 
Court itself shall put aside all Counsel, 
all pleaders, all witnesses, all represen- 
tatives, and shall call upon an indMcrad 
accused with the authority of the Com* 1 
own voice, to take advantage of fas 
opportunity which then arises to stde 
in his own way anything which he may 
be desirous of stating what is neces- 

sary is that the accused shall be brought 
face to face solemnly with an opportunity 

E ven to him to make a statement bon 
s place in the dock in order that tbs 
Court may have the advantage of hearing 
his defence if he is willing to make one 
with his own lips.*' 

7. The proposition that a ‘pleads 
authorised to appear on behalf df fee 
accused can do all acts which the aedteed 
himself ran do at the trial is too 
U the statute gives the accused a perdona 
privilege or imposes upon him a persona/ 
duty, only he can exercise the privilege 
or perform the duty. Thus under S. 36o 
(2) the accused must hear the judgmert 
in person unless the sentence is one of 
fine only or unless he is acquitted. Under 
Section 342-A only the accused can . give 
evidence in person and his pleaders evi- 
dence cannot be treated as his. <Tfc* 
answer of the accused under Section 1 532 
is intended to be a substitute for the evi- 
dence which he can give as a witness 
under Section 342-A. The privilege en& 
the fluty of answering questions tind'S 1 
Section 342 cannot be delegated to * 
pleader. No doubt the form of the sum- 
mons shows that the pleader may answer 
the charges against the accused, but fa 
so answering the charges, "he cannot do' 
what only the accused can do personally. 
The pleader may be permitted to re- 
present the accused while the prosecu- 
tion evidence is being taken. But at the 
dose of the prosecution evidence the 
accused must be questioned and his plea- 
der cannot be examined in his place. 
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8. Sections 205 and 540-A do not ex- 
pressly mention that the pleader cannot 
be examined under S. 842, but this does 
not lead to the inference that the pleader 
can be so examined. On the other hand, 
Sections 353, 860, 361 and 366 expressly 
[provide that the pleader may represent 
the accused for certain purposes, but 
from this fact alone no inference can be 
drawn that the pleader cannot represent 
the accused for purposes of Section 842 
or other sections. It is from the scheme, 
[purpose and language of Section 342 that 
we are driven to the conclusion that the 
examination under - the section must be 
of the accused person and not his plea- 
der. 

9. In Dorabshah v. Emperor, AIR 
1926 Bom 218, the Bombay High Court 
held that where the accused is permitted 
to appear by his pleader under S. 205 
the pleader may on his behalf be ex- 
amined and may plead guilty under Ss. 242 
and 243. Whether the Court can act 
upon an admission of guilt by the plea- 
der under Sections 242, 243, 251-A, 2o5 
and 271 does not directly arise in. this 
case and we express no opinion on it. It 
is sufficient to say that the language of 
those sections and the effect of admissions 
under them are entirely different 

10. We are not impressed with the 

argument that an accused person will 
suffer inconvenience and harassment it 
fee Court cannot dispense with his atten- 
dance for purposes of Section 342. The 
examination under the section becomes 
necessary when at the close of the P r ®“ 
secution evidence the magistrate, finds 
that there are incriminating circum- 
stances requiring an explanation by the 
accused. If there is no evidence impli- 
cating the accused, no explanation from 
him is necessary and he need not be ex- 
amined under Section 342. . If. there is 

evidence implicating him, it is in his in- 
terest that he should be examined per- 
sonally. 

11. There are exceptional cases when 
an examination of the accused personally 
under Section 342 is not necessary or 
possible. Where the accused is a com- 

E any or other juridical person it cannot 
e examined personally. It may be that 
the Court may then examine a director 
or some other agent on its behalf (see 
lExpress Dairy Ltd. v. Corporation 
of Calcutta, ILR (1950) 2 Cal 

602 = (AIR 1950 Cal 61)). Ex- 

ceptional cases apart, only the accused 
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in person can be examined under S. 342. 
We therefore hold that the Magistrate 
should have examined Bibhuti Dasgupta 
personally and the examination of his 
pleader was not sufficient compliance with 
Section 342. 

12. This conclusion does not dispose 
of Bibhuti Dasgupta's appeal. Underl 
Section 537 the conviction and sentence 
are not reversible on account of any] 
error, omission or irregularity in any pro 
ceedings during the trial unless the erxorj 
omission or irregularity has in fact occa-: 
sioned a failure of justice. Mere non-) 
examination or defective examination 
under Section 342 is not a ground for in- 1 
terference unless prejudice is established, 
(see Tilaheshwar Singh v. State of Bihar, 
1955-2 SCR 1043= (AIR 1956 SC 238), K. 
C. Mathew v. State of Travancore-Cochin 
1955-2 SCR 1057 at pp. 1061-62 = (AIR 
1956 SC 241 at p. 244), Ram Shankar 
Singh v. State of West Bengal, (1962) 
Supp 1 SCR 49 at p. 64 = (AIR 1962 SC 
1239 at p. 1245). Looking at the facts of 
this case we do not find that any pre- 

E 'ldice was caused to Bibhuti Dasgupta 
y his non-examination under Section 342. 
The prosecution evidence was closed on 
September 17, 1962. Ram Adhikari appear- 
ed in Court and was examined personally. 
Bibhuti Dasgupta did not appear in Court 
on that date. After 3 months on Decem- 
ber 21, 1962 his pleader was examined on 
his behalf at his express request The 
Magistrate delivered judgment on April 
17, 1963. On that date Bibhuti Dasgupta 
was present in Court He made no com- 
plaint at any time before the Magistrate 
or the Sessions Judge or the High Court 
that he had suffered any prejudice. Even 
in this Court Mr. Chatteijee could not 

E oint out what further explanation could 
ave been given by Bibhuti Dasgupta if 
he had been examined personally. We 
are satisfied that the omission to examine 
him under Section 342 did not cause him 
any prejudice and has not in fact occa- 
sioned a failure of justice. We are, there- 
fore, not inclined to interfere with his 
conviction and sentence. 

13. In the result, the appeal is dis- 
missed. 

GGM/D.V.C. Appeal dismissed. 
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AIR 1969 SUPREME COURT 386 
(V 56 C 76) 

(From Delhi)* 

T M SHELAT, V BHARCAVA AND 
C A VAIDIAUNGAM, JJ 
Municipal Corporation of Delhi, Appel- 
lant v Kishan Dass and another. Respon- 
dents 

Civil Appeal No 1049 of 1968, D/- 19- 
9-1963 

Municipalities — - Delhi Municipal Cor- 
poration Act (GG of 1957), Sec. 338 (3) (a) 
— Delhi Development Act (61 of 1957), 
Section 14 — Permission for erection of 
building or execution of •wort; — When can 
be refused — Mere preparation of Master 
Plan under Development Act — Plan 
not indicating any particular and definite 
use of any land — Permission cannot 
be refused on ground of contravention 
of Section 14. 

It is clear from Section 338 of tho 
Corporation Act, that the Commissioner 
has to give sanction for the erection of a 
building or the execution of a work, 
unless such building or work would con- 
travene any of the provisions of sub- 
section (2) of Section 330 or the provi- 
sions of Section 3-40 Therefore, in 
order to sustain the validity of the order 
of rejection passed by the Commissioner 
the corporation has to establish that the 
proposed building or the use of the site 
for the budding, Dy the petitioner would 
contravene the provisions of any other 
law (Para 13) 

It is certainly not the scheme of the 
Development Act that the moment a 
Master Plan has come into operation and 
if it contains a proposal regarding the 
width that a road should have all use 
of land adjoining that road is prohibited 
for an indefinite period The reason- 
able interpretation, therefore to be plac- 
ed on Section 14 will be that if any 
particular and definite use of land is in- 
dicated in a Master Plan, a different 
use of that land cannot be permitted. 
Similarly if a Zonal Development Plan 
provides for a particular use of any land 
or any budding in that Zone it cannot be 
put to a different use If neither of the 
plans provide for die particular use of 
any land or building in the area or zone. 
Section 14 will have no application what- 
soever^ (Para 21) 

•(L, P A No 85 of 1967, D/- 11-8-1967 

—Delhi) 

CM/CM/E868/63 


Where, therefore, there is no indica- 
tion m die Master Plan in any manner 
that the lands of the petitioner are be- 
ing taken up by any part of the proposed 
road, mentioned in the Master Plan, 
there is no violation of Section 14 of 
the Development Act It also follows 
that there is no violation of ‘any other 
law* under Clause (a) of sub-section (2) 
of Section S30 of the Corporation Act 
and the permission asked for erection of 
budding or execution of work by 
the petitioner cannot be refused by the 
Commissioner (Para 22) 

Mr Niren De, Solicitor General of 
India (M/s B P Mabeshwari and R. K. 
Mahesqwari, Advocates, with him), for 
Appellant, Sir M C Chagla, Senior 
Advocate (Mrs Urmlla Kapoor, Advo- 
cate, with him), for Respondents 

The following Judgment of the Court 
was delivered by 

VAIDIALESGAM, J This appeal by 
the Municipal Corporation of Delhi by 
special leave, is directed against the 
judgment and order dated August 11, 
1967 passed by the High Court of Delhi 
m Letters Patent Appeal No 85 of 1987. 
The Letters Patent Bench had confirm- / 
ed an order of the learned Chief Justice, 
Delhi High Court, dated May 10 1907 
whereby a writ of mandamus had been 
issued to the appellant to approve the 
plans submitted by the respondents and 
grant the sanction asked for 

2, The circumstances leadmg up to 
the issue of the wnt of mandamus against 
the appellant may be briefly adverted 
to The respondents are the owners and 
are in possession of the building bear* 
ing municipal door Nos 3766 to 3778, 
situated m the mam Chawn Bazar, 
Delhi. As the building was en 
old construction and required urgent 
and extensive repairs, on October J8, 
1965 the respondents submitted to the 
appellant plans for its sanction for ere* 
cution of work consisting of repairs, 
additions as well as alterations to the 
said building The Commissioner of the 
appellant Corporation, by letter dated 
February 4, I960 informed the respon- 
dents that their application for execution 
of construction work In respect of house 
Nos 3766 to 3770 had been refused on 
the grounds “that the proposal was 
under acquisition and also effected id 
the "ROW* and the land was residential 
against proposal of commercial* 

3. A controversy appears to have 
been raised by the appellant before the 
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High Court that the application, by the 
respondents, related also to certain other 
municipal door numbers, but as that is 
not material for the present purpose, we 
do not refer to the same. Attempts made 
by the respondents to satisfy the Com- 
missioner that their application was quite 
legal and that there was no violation ot 
any law or rules having faded* ihey bled 
Civil Writ Petition No. 410-D of 1966 in 
the Circuit Bench of the Punjab High 
Court at Delhi, under Article 226 of the 
Constitution praying for die issue ot an 
order or direction in the nature of 
mandamus directing the appellant to 
accord sanction to the plan for execution 
of work in respect of ffie buildmg as per 
their application of October 16, 1965. 

According to the respondents it was in- 
cumbent on the Commissionerof the 
appellant, under Section 836 of *e Delhi 
Municipal Corporation Act, 1957 (Act 
LXVI of 1957) (hereinafter referred to as 
the Corporation Act), to sanction the 
plans of a building or execution of a 
work unless such a building or work 
contravened any of the provisions of 
sub-section (2) of Section 336 or Sec- 

tion 340 of the Corporation Act. It was 
further stated that the plan subnntted 
by them did not contravene any o£ the 
provisions of sub-section (2) o • . 
or Section 840 of die Corporation Act. 
The reasons given for rejection, by the 
Commissioner, were also challenged as 
being vague and unintelligible apart from 
being extraneous to the provisions of the 
Act. The respondents further averred 
that the buildings required extensive re- 
pairs as was clear from the notice, dated 
March 3, 1966, issued by the Commis- 
sioner of the appellant stating that the 
building posed a danger to the residents 
of the area and that the necessary re- 
pairs had to be carried out immediately 
after obtaining sanction from the build- 
ing department, and threatening penal 
consequences if the respondents did no 
comply with the notice. On these 
grounds they urged that the order dated 
February 4, 1966 passed by the Commis- 
sioner refusing to accord sanction was 
illegal and ultra vires and in conse- 
quence they prayed for the issue of 
writ of mandamus directing the appel- 
lant to accord sanction, as asked for by 
them. 

4. On behalf of the appellant, the 
Assistant Engineer had filed a counter 
affidavit. The material averments, rele- 
vant for the present purpose, are that 
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the respondents are the owners of the 
premises and that the construction was 
old and required repairs; but the plans 
submitted by the respondents did not 
conform to bye-laws and contravened 
Section 336 (2) (a) in respect of land 
use and Section 340 (2) with respect to 
requisitioning of land by the Delhi Deve- 
lopment Authority for their Scheme and 
that the plans were also affected by road 
■ widening. 

5. In their reply affidavit the respon- 
dents controverted the averments of the 
Assistant Engineer that the plans did 
not conform to bye-laws or the provisions 
of Section 336 (2) or any other law in 
respect of land use. They stated that 
according to the Master Plan prepared 
under the Delhi Development Act, 1957 
certain areas, including Chawri Bazar, 
would be the Central Business District 
of Delhi and that the proposed user, 
mentioned by them in the Plan sent for 
sanction was not in contravention of the 
Master Plan. They also denied that the 
Delhi Development Authority had any 
scheme for road widening. They further 
referred to a letter, dated April 30, 1966 
of the Delhi Development Authority 
stating that the Zonal Development Plan 
has not been prepared for the area in 
question. They finally reiterated the 
plea that the order refusing sanction was 
not based on any of the grounds en- 
visaged by Section 336 (2) or Sec. 340 
or any other provision of the Corpora- 
tion Act or of any other Act. 

6. The learned Chief Justice of the 
Delhi High Court, who heard the writ 
petition in the first instance, by his 
judgment and order dated May 10, 1967 
accepted the writ petition filed by the 
respondents and issued a mandamus to 
the appellant to approve the plans and 
grant the sanction asked for. The learned 
Chief Justice has expressed the view 
that the Commissioner could decline the 
sanction only if there was a contraven- 
tion of sub-section (2) of Section 336 or 
Section 840 of the Corporation Act. In 
this case, according to the learned Chief 
Justice, there was no such contravention 
established by the appellant and if that 
were so the Commissioner had no power 
to refuse to accord the sanction asked 
for by the respondents. He was of the 
further view that the grounds on which 
the Commissioner refused sanction were 
wholly irrelevant and not germane to 
the sanction asked for. Taking the fiir- 
ther view that the Commissioner had a 
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statutory duty to Emit the emotion ask- 
ed for, the learned Chief Justice directed 
tie issue of a wnt of mandamus ltus 
judgment of the learned Chief Justice as 
mentioned earlier, was affirmed l by the 

judgment of the Letters Patent Dench of 

the Delhi High Court dated August 11, 
19G7 


7 The learned Solicitor General, on 
behalf of the Corporation, has urged that 
the order of the Commiss«merrefusing 
sanction is legal and I* ** % 

provisions of Clause (a) of sub see. (2) 
of Section 336 of the Corporabon Ad. 
Even at the outset he has made it dear 
that he is relying npon only one ot the 
grounds given in the order dated Feb- 
ruary 4, 1966 of the Oimmissioner, vd, 
that the plan submitted was affected by 
the proposals contained in the Master 
Plan m respect of widening of the road 
m the area in question The erpression 
‘ROW used in the Older refers to right 
of wav’ which is with reference to the 
road proposed under the Master Plan. 
The Master Plan has bem pnpamd 
under Section 7 of the Delhi Develop- 
meat Act, 1957 (Act M °fl957) (here- 
inafter referred to as Aa Development 
Act) and it has come into operation, 
under Section 11, m the area concerned 
The building operation pnpMwIV ™ 
respondents as per the plans 
by them will be contrary to the Mwte 
Plan and, as such, will be hit by Sec- 
tion 14 of the Development Act In 
short, the contention of the learned Soli- 
citor General is that the Master Plan 
prepared by the Authority for Delhi, 
which has statutory force, has come into 
effect under the Development Act Under 
Secbon 830 (2) (a) of the Corporabon 
Act, the Commissioner is enhtled to re- 
fuse sanebon of a building or work if 
the building or work or use of the site 
for budding or work would contravene 
•any other law' As the proposed con- 
struction would not he in conformity 
with the Master Plan, Secbon 14 of the 
Development Act will be violated, in 
which case there will be a contravention 
of ‘any other law' Hence the order of 
rejeebon passed by the Commissioner is 
legal and valid. 
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The width of the existing road is only 
48 feet. The object of the Development 
Act is to freeze new budding construc- 
tions which will be inconsistent with 
the Master Plan, and, if the Master Plan 
mentions the width of a proposed road 
and the width of an existing road is Ie», 
no new construction will be permissible 
on either side of the road till the excess 
area required for the road is found The 
Solicitor General has further urged that 
though a Zonal Development Plan for 
each of the Zones in which Delhi wul 
have to be divided will have also to be 
prepared and has not come into opera- 
tion for the zone concerned, neverthe- 
less till such a Zonal Development Plan 
comes mto operabon, the Master Plan 
will hold the field. If a Zonal Develop- 
ment Plan comes into force and lias 
made any alterabon, the Zonal Develop- 
ment Plan will then have effect and the 
Master Plan will stand abridged or modi 
fied At present, it is the Master Plan 
that holds the field and, as according to 
it an excess area of 12 feet for the pro- 
posed road will have to be found, all 
building operabons on either side of the 
proposed road will have to come to a 
standstill. That is, the learned Solicitor 
General was prepared to take the stand 
that, so to say, mere is a freezing of all 
building operabons, on either side of the 
existing road which according to him, 
is warranted by Secbon 14 of the Deve- 


lopment Act In support of his conten- 
tions, the learned Solicitor General drew 
our attenbon to certain provisions con- 
tamed in the Corporabon Act and the 
Development Act 


8 In this connecbon the learned 
Solicitor General referred U3 to the Mas- 
ter Plan wherein it is stated that the pro- 
posed road (m Chawn Bazar, which a 
the area with which we are concerned) 
from Hauz Kazi to Jama Masjid is re- 
commended to have a width of 60 xeet 


9 The stand taken by the learned 
Solicitor General has been very strenu- 
ously controverted by Mr M C Chagla, 
learned counsel for the respondents Mr 
Chagla, apart from cnhcising the order 
dated August 11, 1907 as laconic and 
unintelligible and not containing any 
valid reasons has urged that the Master 
Plan, so strongly relied on by the learn 
ed Solicitor General, does not, as such, 
refer to the survey numbers m respect 
of which the respondents had asked for 
sanebon Before the High Court the 
appellant has not relied upon the Master 
Plan nor did it place any material to 
show that any part of the proposed road 
shown in the Master Plan will pass 
through any of the properties of the res- 
pondents The Master Plan prepared 
under the Development Act is nothing 
but a broad outline of what Delhi would 
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look like, in future. The plan, which 
may probably give more accurately the 
lands in the area which are reserved for 
roads, is the Zonal Development Plan, 
the preparation of which is mandatory 
under Section 8 of the Development Act 
Admittedly no such plan has been pre- 
pared much less has come into operation 
in the concerned zone. So long as the 
Master Plan does not state that any part 
of the property belonging to the respon- 
dents will be covered by the proposed 
road, it cannot be stated that when the 
respondents are attempting to renovate 
the building they are using the land in 
the zone otherwise than in conformity 
with the Master Plan. Mr. Chagla fur- 
ther points out that if the contentions 
advanced on behalf of the appellant are 
accepted, the entire building operations 
in Delhi will have to come to a stand- 
still for an indefinite number of years 
and according to him, that position is 
not envisaged either by the Master Plan 
or the provisions of the Development 
Act. He finally urged that Section 14 
of the Development Act has no applica- 
tion at all. 

10. From the contentions of both the 
parties set out above, it will be noticed 
that according to the appellant if build- 
ing operations are allowed to be carried 
on, there will be a violation of the Master 
Plan, and in consequence of the provi- 
sions of Section 14 of the Development 
Act; whereas, according to the respon- 
dent, there is no violation of either the 
Master Plan or any provisions of the 
Development Act or of any other law. 

11. A reference to the material pro- 
visions of the Corporation Act and the 
Development Act, which vail be made 
by us presently, will clearly establish 
that the contentions of the learned Soli- 
citor General cannot be accepted. 

12. We shall first take up the provi- 
sions of the Corporation Act. Section 332 
prohibits the erection or commencement 
of the erection of any building, or exe- 
cution of any of the works specified in 
Section 334, except with the previous 
sanction of the Commissioner. Sec- 
tion 333 makes it mandatory on a person 
intending to erect a building to apply, to 
the Commissioner in that behalf. Section 
334 makes it obligatory on a person, who 
intends to execute any of the works men- 
tioned therein, to apply for sanction to 
the Commissioner. Section 338 deals 
with sanction or refusal of bu il d in g or 
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work It is only necessary to refer to 
sub-section (1) and Clause (a) of sub- 
section (2) of this section, because, as 
we have already stated, the order of re- 
jection by the Commissioner is sought 
to be justified under this provision. 
These provisions are: 

. “336. (1) The Commissioner shall sanc- 
tion the erection of a building or the 
execution of a work unless such build- 
ing or work would contravene any of 
the provisions of sub-section (2) of this 
section or the provisions of Section 340. 

(2) The grounds on which the sanc- 
tion of a building or work may be re- 
fused shall be the following, namely: — 

(a) that the building or work or the 
use of the site for the building or work 
or any of the particulars comprised in 
the site plan, ground plan, elevation, 
section or specification would contravene 
the provisions of any bye-law made in 
this behalf or of any other law or rule, 
bye-law or order made under such - 
other law; 

& O O** 

Sub-section (3) of Section 336 provides 
for the Commissioner communicating 
the sanction to the person who has given 
the notice; and in cases where he refuses 
sanction on any of the grounds specified 
in sub-section (2) of Section 336 or under 
Section 340, to record a brief statement 
of his reasons for such refusal and com- 
munication of the refusal along with the 
reasons to the party concerned. 

13. It will be clear from a perusal 
of Section 336, that the Commissioner 
has to give sanction for the erection of 
a building or the execution of a work, 
unless such building or work would con- 
travene any of the provisions of sub- 
section (2) of Section 336 or the provi- 
sions of Section 340.Therefore, in order to 
sustain the validity of the order of re- 
jection passed by the Commissioner, the 
appellant has to establish, as it seeks to, 
that the proposed building or the use 
of the site for the building, by the res- 
pondents, would contravene the provi- 
sions of ‘any other law’. If the proposed 
building or use of the site for the build- 
ing would contravene the provisions of' 
‘any other law’, the Commissioner has 
ample powers under Clause (a) of Sec- 
tion 336 (2) to refuse sanction. Sec- 
tion 340 gives power to die Commissioner 
to refuse sanction for erection of any 
building on either side of a new street, 
under the circumstances mentioned 
therein. 
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14 We shall now refer to some of 
the provisions of the Development Act 
in oraer to appreciate the scheme of that 
statute The Development Act is an Act 
to provide for the development of Delhi 
according to plan and for matters anal 
lary thereto Section 2, Clauses (d) and 
(e), define the expressions development’ 
and ‘development area’ respectively 
Chapter II deals with the Delhi Develop* 
ment Authority and its objects Sec- 
tion 3, therein, provides for the Central 
Government constituting for the pur- 
poses of the Act an authority to be called 
the Delhi Development Authority It is 
referred to in the Act as the Authority 
Section 5 provides for the Authority con 
sti tn ting an Advisory Council for the 
purpose of advising the Authority on the 
preparation of the Master Plan and the 
Zonal Development Plans and on such 
Other matters m connection with the 
administration of the Act Such Advi 

y Council also has been duly consti 
tuted Section 6 provides that the ob- 
ject of the Authority shall be to promote 
and secure the development of Delhi ac- 
cording to plan and clothes the Autho- 
rity with the various powers mentioned 
therein 

15 Chapter HI deals with Master 
Plan and Zonal Development Plans Sec- 
tion 7, therein, provides for the Authority 
carrying out a civic survey of and pre- 
paring a Master plan for Delhi. Under 
sub-section (2) the Master Plan shall — 

“(a) define the various zones into 
which Delhi may be divided for the 
purposes of development and indicate 
the manner m which the land in each 
zone is proposed to be used (whether 
by the carrying out thereon of develop- 
ment or otherwise) and the stages by 
which any such development shall be 
earned out, and 

(b) serve as a basic pattern of frame- 
work wi th i n which the zonal develop- 
ment plans of the various zones may be 
prepared. 

Section 8 provides for the preparation 
by the Authonty of a zonal development 
plan for each of the zones into which 
Delhi may be divided and also refers 
to the vanous matters which are to be 
indicated m the same The material 
provisions of Section 8 which, according 
to ns, will have a vital bearing m consi 
denng the soundness of the stand taken 
by the appellant are as follows 

“8. (1) Simultaneously with the prepa- 
ration of the master plan or as soon as 


may be thereafter, the Authonty shall 
proceed with the preparation of a zonal 
development plan for each of the zones 
into wrnch Delhi may be divided. 

(2) A zonal development plan may- 

fa) contain a site-plan and use-plan for 
the development of the zone and show 
the approximate locations and extents of 
land uses proposed m the zone for such 
things as public buddings and other 
pubhc works and utilities, roads, housing 
recreation, industry, business, markets 
schools, hospitals and pubhc and private 
open spaces and other categories of 
pubhc and private uses 

« « « « 

(d) in particular, contain provisions re- 
garding all or any of the following mat- 
ters, namely — 

• o • • 

(ti) the allotment or reservation of 
land for roads open spaces, gardens, re- 
creation grounds schools, markets and 
other public purposes, 

• o • •• 

Section 9 (1) states that the expression 
“plan m that section and in Sections 10 
11, 12 and 14 means the Master Plan 
as well as the Zonal Development Plan 
for a zone Sub-section (2) provides for 
the plan— which means the Master Plan 
as well as the Zonal Development Plan 
—being submitted after preparation by 
the Authonty to the Central Govern 
ment for approval and it also gives power 
to the Government to approve the plan, 
without modification or with such modi 
fications as it may consider necessary or 
reject the plan with directions to the 
Authonty to prepare a fresh plan. Sec- 
tion 10 provides for die procedure to be 
followed m the preparation and appro- 
val of plans A perusal of that section 
shows that ample opportunity has to be 
provided for persons and every local 
authonty to submit objections at the 
stage of the draft and it also requires 
the authonty to consider any objections, 
suggestions and representations that may 
have been made, Defore the final plan 
is prepared and submitted to the Central 
Government for its approval It also 
empowers the Central Government to 
call for any information that it thinks 
necessary from the Authonty for the 
purpose of approving any plan submit- 
ted to it. Section 11 provides for the 
date of operation of the Plan. 

16. There is no controversy, in this 
case that the Master Plan has been pre- 
pared under Section 7 by the Authonty 
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on September 1, 1962 and it has also 
come into force, as contemplated by Sec- 
tion 11. Though Section 8 contemplates 
the preparation of a Zonal Develop- 
ment Plan simultaneously with the pre- 
paration of the Master Plan, or as soon 
as may be thereafter, no Zonal Develop- 
ment Plan for the zone concerned has 
been prepared up to now. It may also 
be pointed out that if and when such a 
Plan is prepared, containing the various 
matters referred to in sub-section (2) of 
Section 8, before it is finalized and sent 
to the Central' Government for approval, 
parties and local authorities will have 
to be given an opportunity of sending 
their objections and suggestions ana 
representations, which have all to be 
duly and properly considered by the 
Authority concerned. 

17. Chapter III-A deals with modifi- 
cations to the Master Plan and the Zonal 
Development Plan. Section 11-A, there- 
in, provides for the Authority and the 
Central Government making modifica- 
tions in the Master Plan or the Zonal 
Development Plan under the circum- 
stances and after following the proce- 
dure, mentioned therein. 

18. Chapter IV deals with develop- 
ment of lands. Sub-section (1) of Sec- 
tion 12 gives power to the Central Gov- 
ernment, by notification in the Official 
Gazette, to declare any area in Delhi to 
be a development area for the purposes 
of the Act. Sub-section (2) prohibits 
the Authority, except as otherwise pro- 
vided for in the Act, to undertake or 
carry out any development of land in 
any area which is not a development 
area. Sub-section (3) provides that after 
the commencement of the Act no deve- 
lopment of land shall be undertaken or 
carried out in any area by any person 
or body (including a department of Gov- 
ernment) except in the manner provided 
therein. 

19. Section 14, on which consider- 
able reliance has been placed, on behalf 
of the appellant, is as follows: 

“14. After the coming into operation 
of any of the plans in a zone no person 
shall use or permit to be used any land 
or building in that zone otherwise than 
in conformity with such plan: 

Provided that it shall be lawful to 
continue to use upon such terms and 
conditions as may be prescribed by regu- 
lations made in this behalf any land or 
building for the purpose and to the ex- 


tent for and to which it is being used 
upon the date on which such plan comes 
into force.” 

2(1 A copy of the Master Plan for 
Delhi has been placed before us by the 
learned Solicitor General Chapter I 
deals with the Land Use Plan under 
various sub-heads. Chapter II deals 
with Zoning and Sub-division Regula- 
tions.. There are certain maps annexed 
to this Plan. Under the heading *Propo- 
sed rights of way in Old City’, in para- 
graph 11 of Chapter I, item 7 refers to 
the area concerned, viz., Chawri Bazar. 
Against that it is stated that the road 
from Hauz Kazi to Jama Masjid which 
is approximately 1800 feet long is recom- 
mended to have a road width of 60 feet. 
There is no controversy that the existing 
road is only 48 feet wide. Our attention 
has also been invited to two of the maps 
annexed to this Master Plan, viz., the 
Zonal Map and the Proposed Circulation 
Pattern of Walled City and it was stated 
that the area marked ‘A’ in the Zonal 
Map refers to the Walled City which is 
divided into 27 zones. The second map 
viz., the Proposed Circulation Pattern of 
Walled City, is an enlargement of the 
area ‘A’ shown in the Zonal Map and the 
Chowri Bazar is shown there. 

21. As stated earlier, considerable re- 
liance has :been placed by the learned 
Solicitor General on the statement in the 
Master Plan that the road in Chawri 
Bazar is to have a width of 60 feet and 
on the two maps annexed to the Master 
Plan which, according to him, will show 
the lay out of the proposed road. The 
Master Plan and the two maps relied 
on by the appellant do not give any 
indication that any part of the land be- 
longing to the respondents will be cover- 
ed by any portion of the proposed road. 
The provisions of Section 7 of the Deve- 
lopment Act clearly indicate — and that 
is borne out by the various matters men- 
tioned in the Master Plan — that the 
Master Plan will only give a very broad 
outline of Delhi as it will look like in 
future. Though there is an obligation 
on the Authority to prepare the Zonal 
Development Plan simultaneously with 
the preparation of the Master Plan or 
as soon as there may be thereafter, no 
such Zonal Development Plan has been 
prepared. That assumes considerable 
importance in this case because it is the 
Zonal Development Plan, under Sec- 
tion 8 (2) (a) which will show the appro- 
ximate locations and extents of land-uses 



392 S C (Prs 21 2S)-[Pr 11 Jaimal v Financial Commr (Sikri J) A.LR. 


proposed in a zone for roads, further, 
under sub-clause (ii) of Clause (d) of 
sub section (2) of Section 8, the said 
Zonal Development Plan will also con- 
tain provision _ regarding the allotment or 
reservation of" land for roads It is only 
when such allotment or reservation of 
land for roads is made that it will be 
possible to know clearly as to which part 
of a person’s land and what portion 
thereof is allotted or reserved for a road. 
If such an indication is made available 
by the Zonal Development Plan, then 
Section 14 will quite naturally stand at- 
tracted, because any user of a land or 
building otherwise than in conformity 
with the Zonal Development Plan will 
be hit by that section In the absence 
of any indication in the Master Plan, in 
this case, that any part of the land of 
the respondents will be covered by a 
road or portion of a road, it is not pos- 
sible to accept the contention of the 
learned Solicitor General that there will 
be any violation of Section 14 of the 
Development Act if the respondents bo 

E emitted to use the land, as asked for 
y them. To attract Section 14, the ap- 

B " int will have to establish that any 
or part of a land or a building in 
a Zone has been dealt with m a parti- 
cular manner by the Master Plan and 
that it is proposed to be used in a dif- 
ferent manner If a Zonal Development 
Plan is prepared for the area, before it 
comes into operation in the Zone, the 
procedure indicated in Section 10 will 
have to be followed and parties will have 
to be given an opportunity of placing 
any objections or making any represen- 
tations or offering any suggestions So 
far as we can see, it is certainly not the 
(scheme of the Development Act that the 
monwirf a Master PLm has come mfu 
operation and if it contains a proposal 
regarding the width that a road should 
have, all use of land adjoining that road 
is prohibited for an indefinite period. 
The reasonable interpretation to be plac- 
ed on Section 14 will be that if any 
particular and definite use of land is 
indicated in a Master Plan, a different 
use of that land cannot be permitted. 
Similarly, if a Zonal Development Plan 
provides for a particular use of any lan d 
or any building in that Zone, it cannot 
be put to a different use l£\neitber of 
the plans provide for the particular use 
of any land Or building in the area or 
Zone, Section 14 will have no applica- 
tion whatsoever 


22 We have already stated that the 
respondents' lands are not in any manner 
indicated as being taken up by any part 
of the proposed road, mentioned in the 
Master Plan and, if that is so, there is 
no violation of Section 14 of die Deve- 
lopment Act It also follows that there 
is no violation of ‘any law* under CL (a) 
of sub section (2) of Section 830 of the 
Corporation Act 

23. The High Court was perfectly 
Justified, in the circumstances, in issmng 
the writ of mandamus The result is 
that the appeal fails, and is dismissed. 
The appellant will pay the costs of the 
respondents 

D.R.R. Appeal dismissed. 


AIR 1969 SUPREME COURT 393 
(V 56 C 77) 

(From Punjab 65 Pun LR 1072) 

S M SIKRI AND R. S BACHAWAT, JJ 
Jaimal and another, Appellants v The 
Financial Commissioner, Punjab and 
others, Respondents 
Civil Appeal No 2354 of I960. D/- 
25-9-1968 

Tenancy Laws — Punjab Security of 
Land Tenures Act (10 of 1953), Ss. 18 
and 2 (1) and (G) — Application under 
Section 18 — Sub-tenant is not entitled 
to make. 

A sub tenant is not entitled to apply 
under Section 18 of Act for purchase of 
lands from the land-owner (1963) 65 

Pun LR 1072, Affirmed. (Para 13) 
Before a person can apply under Sec- 
tion 18, he must be a tenant of a land- 
owner A tenant of a tenant cannot be 
a tenant of the land-owner (Para 7) 
The /act that by stfb-iVftnrg’ the teoaat 
is also not able to apply under Sea 18 
by virtue of the fust Proviso to sub-sec- 
tion (1) cannot confer rights on the sub- 
tenant because he must himself be a 
tenant of land-owner within Sea 18 of 
the Act. (Para 13) 

Mr M C Chagla, Senior Advocate, 
(Mr Janardan Sharma, Advocate, with 
him), for Appellants Mr B C Misra, 
Senior Advocate, (M/s S K. Mehta and 
K- L Mehta, Advocates, wadi him) for 
Respondent No 3 

The following Judgment of the Court 
w as del ivered by 

SIKRI, J This appeal by certificate 
granted to the appellants oy the High 
CM/CM/E880/68 
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Court of Punjab under Article 133 (1) (c) 
of the Constitution raises one point, 
namely, whether a sub-tenant is entitled 
to purchase the land from the land- 
owner under Section 18 of the Punjab 
Security of Land Tenures Act (Punj. Act 
X of 1953) — hereinafter referred to as 
the Act. 

2. It would be sufficient to give few 
facts. - The appellants, Jaimal and Ram 
Singh, applied under Section 18 of the 
Act to the Assistant Collector, 1st Grade, 
Hissar, to purchase 280 Kanals 4 marlas 
of land situate in village Mehnda, Tehsil 
Hansi, District Hissar. The land was 
originally owned by respondents Nos. 4 
to 10, who had given this land on lease 
to Sheo Parshad, respondent No. 3. It 
is not in dispute that the Appellants and 
their fathers had been in occupation of 
the land in dispute for the last 30 years, 
as sub-tenants under Sheo Parshad, res- 
pondent No. 3. During the pendency 
of the application, respondents Nos. 4 to 
10 sold the land in dispute, on October 
25, 1957, to Sheo Parshad, and also in 
favour of his two sons. The Assistant 
Collector, by his order dated November 
SO, 1959, accepted the application of the 
appellants and allowed them to purchase 
274 Kanals of land for Rs. 6730. On 
appeal, the Collector varied the order 
but the variation is not material for the 
purpose of this appeal. The appellants 
then preferred an appeal to the Com- 
missioner and Sheo Parshad filed Revi- 
sion Petition to him against the order of 
the Collector. The Commissioner up- 
held the claim of the appellants to pur- 
chase the land under Section 18 of the 
; Act at the price . assessed by the Assis- 
tant Collector, but he modified the order 
in respect of 85 kanals 8 marlas which 
had . been sold to the sons of. Sheo Par- 
shad. The final order in the proceed- 
ings was passed by the Financial Com- 
missioner who, by his order dated August 
27, 1962, held that the appellants were 
not entitled to purchase the land under 
Section 18 of the Act. Thereupon the 
appellants filed a petition under Arti- 
cfe 226 of the Constitution, seeking to 
quash the order of the Financial Com- 
missioner. The High Court was also of 
the opinion that the appellants being 
sub-tenants were not entitled to apply 
under Section 18 of the Act 

3. The answer to the question whe- 
ther the appellants are entitled to apply 
under Section 18 of the Act depends 


upon the interpretation of Section 18, 
which reads as follows: 

“18. Right of certain tenants to pur- 
chase land. 

(1) Notwithstanding anything to the 
contrary contained in any law, usage or 
contract, a tenant of a land-owner other 
than a small land-owner — 1 

(1) who has been in continuous occu- 
pation of the land comprised in his 
tenancy for a minimum period of six 
years, or 

(ii) who has been restored to his 
tenancy under the provisions of this Act 
and whose periods of continuous occu- 
pation of the land comprised in his 
tenancy immediately before ejectment 
and immediately after restoration of his 
tenancy together amount to six years or 
more, or 

(iii) who was ejected from his tenancy 
after the 14th day of August, 1947, and 
before the commencement of this Act, 
and who was in continuous occupation 
of the land comprised in his tenancy for 
a period of six years or more immediately 
before his ejectment, 

shall be entitled to purchase from the 
land-owner the land so held by him but 
not included in the reserved area of the 
land-owner, in the case of a tenant fall- 
ing within clause (i) or clause (ii) at any 
time, and in the case of a tenant falling 
within clause (iii) within a period of one 
year from the date of commencement of 
this Act. 

Provided that no tenant referred to 
in this suh-section shall be entitled to 
exercise any such right in respect of the 
land or any portion thereof, if he had 
sublet the land or the portion, as the 
case may be, to any other person, during 
any period of his continuous occupation, 
unless during that period the tenant was 
suffering from a legal disability or physi- 
cal infirmity, or if a woman, was a 
widow or was unmarried; 

Provided further that if the land in- 
tended*' to be purchased is held by an- 
other tenant who is entitled to pre-empt 
the sale under the next preceding sec- 
tion, and who is not accepted by the 
purchasing tenant, the tenant in actual 
occupation shall have the right to pre- 
empt the sale. 

(2) A tenant desirous of purchasing 
land under sub-section (1) shall make an 
application in writing to an Assistant 
Collector of the First Grade, having 
jurisdiction over the land concerned, ana 
the Assistant Collector, after giving 
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nobce to the landlord and to all other 
persons interested in the land and after 
making such inquiry as he thinks fit, 
shall determine the value of the land 
which shall be the average of the price 
ob tainin g for similar land in the locality 
during 10 years immediately preceding 
the date on which die application is 
made. 

(3) The purchase price shall be three- 
fourth of tne value of land as so deter- 
mined. 

(4) (a) The tenant shall be competent 
to pay the purchase price either in a 
lump sum or in six monthly instalments 
not exceeding ten In the manner pre- 
scribed. 

(b) On the purchase price or the Gist 
Instalment thereof, as the case may be, 
being deposited, the tenant shah he 
deemed to have become the owner of 
the land, and the Assistant Collector 
shall, where the tenant is not already in 
possession, and subject to the provisions 
of the Punjab Tenancy Act (XVI of 1887), 
put him in possession thereof 

(c) If a default is committed in the 
payment of any of the instalments, the 
entire outstanding balance shall on ap- 
plication by the person entitled to re- 
ceive it, be recoverable as arrears of 
land revenue 

(5) If the land is subject to a mortgage 
at the time of the purchase, the land 
shall pass to the tenant unencumbered 
by the mortgage, but the mortgage debt 
shall be a charge on the purchase money. 

(8) If there is no such charge as afore- 
said the Assistant Collector shall, sub- 
ject to any direction which he may re- 
ceive from any court, pay the purchase 
money to the landowner 

(7) If there is such a charge, the As- 
sistant Collector shall, subject as afore- 
said, apply m the discharge of the mort- 
gage debt so much of the purchase 
money as is required for that- purpose 
and pay the balance, if any, to the land- 
owner, or retain the purchase money 
pending the decision of a civil Court as 
to the person or persons entitled there- 
to* 

4. "Land-owner'* is defined in S 2(1) 
of the Act to mean "a person defined as 
such in the Punjab Land Revenue Act 
1887 (Act XVn of 1887), and shall in- 
clude an “allottee" and "lessee" as de- 
fined in clauses (b) and (c) respectively, 
of Section 2 of the East Punjab Dis- 
placed Persons (Land Resettlement) Act, 


1949 (Act XXXVI of 1949), hereinafter 
referred to as the "Resettlement Act*.' 
The explanation to S 2 (1) reads 

“In respect of land mortgaged with 
possession, the mortgagee shall be deem- 
ed to be the land-owner." 

5. The word "tenant?* is defined id 
S 2 (0) as follows 

“Tenant’ has the meaning assigned 
to it In the Punjab Tenancy Act, 1887 
(Act XVI of 1887) and includes a sub- 
tenant and self -cultivating lessee, but 
shall not include a present holder, as 
defined m Section 2 of the Resettlement 
Act" 

0 In the Land Revenue Act 1887, 
“land-owner" has been defined as follows, 
in S 3 (2) 

" land-owner' does not include a ten- 
ant or an assignee of land revenue, bat 
does include a person to whom a holding 
has been transferred, or an estate ot 
holding has been let in farm, under dm 
Act for the recovery of an arrear of land- 
revenue or of a sum recoverable as such 
an arrear and every other person not 
hereinbefore in this clause mentioned 
who is in possession of an estate or any 
share or portion thereof, or in the en- 
joyment of any part of the profits of an 
estate * 

7, It will be noticed that before ■ 
person can apply under S 18 of die Act 
he must be a tenant of a land-owner 
other than a small land-owner There 
is no dispute that the land-owner in this 
case fa not a small land-owner The 
only question is whether the appellants, 
who were sub-tenants, can be said to 
be tenants of the land-owner within the 
Cleaning of S 18. If we look at the de- 
finitions of the words “tenant" ana 
"land-owner”, it seems dear that a 
tenant of a tenant cannot be a tenant of 
the land-owner, because the definition 
expressly says that a land-owner does not 
hi elude a tenant. Apart from this, the 
first proviso to sub-s (1) of S 18 makes 
it clear that a tenant who has sublet the 
land or a portion, as the case may be, 
to any other person during the period of 
his continuous occupation is disabled 
from applying under Section 18 
unless during the period of hR 
continuous occupation the tenant 
was suffering from legal disability or 
physical infirmity or If a woman was a 
Widow or was unmarried. In other 
words, for example, a tenant who is a 
Widow wonld be entitled to apply under 
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S. 18 even though she had sublet the 
land which she desired to purchase. No 
satisfactory answer was given by the 
learned counsel for the appellants as to 
what would happen if Doth the sub- 
tenant and the widow applied to pur- 
chase. 

8. Both sides have relied on the 
scheme of the Act, but it seems to us 
that the scheme of the Act and the ob- 
jects underlying the Act do not assist us 
in determining this question. It is well 
known that the main objects of the Act 
were to provide security to the tenants, 
settle tenants on land declared surplus 
and fix a ceiling on the total holding of 
land-owners and tenants. It is also well 
known that it was a measure of agrarian 
reform. But these matters do not assist 
us in interpreting S. 18. 

9. The answer must depend upon 
the language of S. 18, fairly construed. 
If it was intended that a sub-tenant 
should be entitled to purchase under 
S. 18, we would have expected some 
provision in the Act to solve the difficul- 
ties which would arise if there was com- 
petition between the tenant and the sub- 
tenant. 

10. There was some debate before us 
whether a tenant who has sublet would 
be treated to be in continuous occupa- 
tion of the land during the period of 
sub-tenancy within S. 18 (1) (i), but we 
think that the proviso to S. 18 (1) pro- 
ceeds on the basis that the tenant is in 
continuous occupation even though he 
has sublet the land. 

11. It will again be noticed that 
under sub-s. (4) (b) of S. 18 on the pur- 
chase price being deposited, the tenant 
becomes owner of the land. If the con- 
tention of the appellant was correct, the 
sub-tenant would become the owner 
under sub-s. (4) (b); but what will hap- 
pen to the rights of the tenant? No 
satisfactory answer was given to this 
question. 

12. Again it will further be noticed 
that sub-s. (5) of S. 18 talks of the mort- 
gage of the land but it does not speak 
of the mortgage of the rights of a ten- 
ant. 

18. It seems to us that the High Court 
was right in holding that the legislature 
did not intend to confer any rights under 
S. 18 on the sub-tenant The fact that 
by sub-letting the tenant is also not able 
to apply under S. 18 by virtue of the 
first proviso to sub-s. (1) cannot confer 


rights on the sub-tenant because he 
must h im self be a tenant of land-owner 
within S. 18 of the Act. 

14 Mr. Chagla says that it is a very 
hard case for the appellants have been 
in possession for over 80 years, but if it 
is a hard case it is for the legislature to 
intervene and provide for such hard 
cases. 

15. In the result the appeal fails and 
is dismissed. There will be no order 
as to costs. 

MVJ/D.V.C. Appeal dismissed. 


AIR 1969 SUPREME COURT 895 
(V 56 C 78) 

(From: Madhya Pradesh) 0 

M. HID AYATULLAH C. J. AND 
A. N. GROVER, J. 

Narbada Prasad, Appellant v. Chhagan- 
lal and others. Respondents. 

Civil Appeal No. 2 of 1968, D/- 

80-7-1968. 

(A) Representation of the People Act 
(1951), Ss. 33 (5), 36 (2) (b) — Require- 
ments of valid nomination paper — Non- 
compliance — Effect 

Candidate an elector of a different 
constituency — Copy of electoral roll of 
that constituency or relevant part there- 
of or certified copy of relevant entry 
therein must either be filed along with 
nomination paper or produced at time 
of scrutiny before returning officer — 
Non-compliance of — Candidate merely 
producing certificate from officer who 
was not authorised to issue certified copy 
of electoral roll — Certificate based on 
gist of relevant entry given in affidavit 
of candidate attached to such certificate 
— Returning officer is justified in re- 
jecting nomination paper under S. 36 (2) 
(b) — Order of rejection cannot be re- 
called on subsequent production of re- 
levant evidence — Law requiring parti- 
cular thi n g to be done in certain manner 
*— It must be done in that manner or 
not at all — Other modes of compliance 
are excluded. (Para 5) 

(B) Representation of the People Act 
(1951), S. 116-A — Appeal to Supremo 
Court — Finding of fact and apprecia- 
tion of evidence — Practice. 

■“(Election Petn. No. 5 of 1967, D/- 

30-11-1967 — M. P.). 

CM/CM/E1S8/68 
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An appeal before the Supreme Court 
under Secfaon 116-A is an appeal as of 
right and is open both on facts and law, 
still the practice of the courts has uni- 
formly been to give the greatest assur 
ance to the assessment of evidence made 
by the Judge who hears the witnesses 
and watches their demeanour and judges 
of their credibility m the first instance 
In an appeal the burden is on the ap- 
pellant to prove how the judgment under 
appeal is wrong To establish this he 
must do something more than merely 
ask for a re-assessment of the evidence 
He must show wherein the assessment 
has gone wrong Where the court of 
first instance relies upon probabilities 
alone, the appellate court may be in as 
good position as the court of trial in 
judging of the probabilities, but where 
the court of trial relies upon its own 
sense of the credibility of a witness the 
appellate court is certainly at a dis- 
advantage, because it has not before it 
the witness but the dead record of the 
deposition as recorded. 'Where the evi- 
dence which the Judge considers truth- 
ful not on the probabilities of the case 
but because the Judge on his observa- 
tion of the manner in which the witness 
deposed, the appellate Court should be 
slow to depart from the conclusion of 
the tnal judge (Paras 10, 11) 

(C) Representation of the People Act 
(1951), S 123 (2) (li) — Corrupt practice — * 
Undue influence — Speech exhorting 
voters that if they voted for the Con- 
gress or a Congress candidate they would 
be committing the sin of go-hatya 
amounts to an attempt to induce voters 
to believe that they would become ob- 
jects of divine displeasure or spiritual 
censure falling within the mischief of 
S 123 (2) (li) (Poms 12, 13) 

Mr S V Gupte, Senior Advocate 
(M/s R. K. Vijayavargiya and S S 
Khanduja, Advocates with him), for Ap- 
pellant M/s V K. Sanghi, G L Sanghi 
and A- G Ratnaparkhi, Advocates, for 
Respondent No L 

The following Judgment of tie Court 
was delivered by 

HlDAYAl ULLAH, C J This is an 
appeal against the judgment, Novem- 
ber 30, 1967, of a learned Single Judge 
of the High Court of Madhya Pradesh 
at Indore setting aside the election of 
the appellant to the Khategaon Legis- 
lative Assembly Constituency No 259 
The facts on which the petition was 


based and the judgment of the High 
Court has been rested, may now be stated. 

2 At the last General Election to the 
Madhya Pradesh Legislative Assembly 
from the Khategaon Constituency there 
were five contesting candidates They 
were the appellant and respondents 2 to 
5 The appellant received 9622 votes as 
against the second respondent who ob- 
tained 8030 votes The other contesting 
candidates received fewer votes in com- 
parison The present election petition 
was filed, not by any of the defeated 
candidates, but by an elector to the 
Legislative Assembly Constituency In 
the array of the respondents m the High 
Court one Ram Kishen s/o Lakshin! 
Naram Deswah was also joined because 
his nomination paper was rejected by 
the Returning Officer A point was made 
about this rejection in the High Court 
and we shall come to it in due course. 

3 The election petition was based 
on two broad facts The first was that 
the nomination paper of Ram Kishen 
was wrongly rejected and the other fact 
comprised allegations of corrupt prao- 
tices on the part of the returned candi 
date and his election agent These eor- 
nipt jaractices consisted of oral speeches 
connected with the Manifesto of the 
Jan Sangh relating to cow slaughter in 
India. During the course of the speeches, 
it was alleged the returned candidate, 
who belongs to Hie Tan Sangh and hn 
election agent Ram Niwas Somani made 
speeches at 19 villages in which they re- 
ferred to this election manifesto and 
claimed that the Congress had not abo- 
lished cow slaughter in India and on the 
other hand was promoting it and that 
the Jan Sangh would stop cow slaughter 
They added to these statements, which 
might have been quite innocuous, two 
other statements, namely, that to vote 
for the Congress was to commit the sm 
of go-hatya and that the Congress can- 
didate Shnmati Manjulabai herself ate 
beef There were other allegations re- 
garding exhibition of posters which de- 
picted the Congress as a butcher intent 
upon slaughtering a cow This part of 
the case however, was not accepted in 
the High Court and we need not say 
anyth in g about it The petition there- 
fore succeeded on the two grounds 
which we have mentioned, namely, that 
the nomination paper of Ram Kishen 
was wrongly rejected and that the cor- 
rupt practice attributed to the Jan Sangh 
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candldae and bis election agent was 
established. 

4. In this appeal we are only requir- 
ed to consider these two points and we 
shall take diem in the same order. In 
so far as the refection of the nomination 
paper is concerned it may be pointed 
out that Ram Kishen s/o Lakshmi 
Narain Deswali was registered as a 
voter, not in the Electoral Roll relating 
to Ehategaon Tehsil but in the Harda 
TehsiL Along with this nomination 
paper Ram Kishen produced a certificate 
from the Tehsildar of Harda which 
reads as follows: — 


“I certify that there is an entry of the 
name of Ram Kishen, son of Laxmi- 
chand, village Dholgaon, at Anukaran 
No. Harda 217, Electoral roll of 1966, 
part of Anukaran No. 177, District 
Hoshangabad, Tehsil Harda, under the 
heading Ra-Ni-Ma, Serali, Serial No. 196, 
House No. 91/2, with particulars Ram 
Edshen Laxmi Chand, male, aged 45 
years. 

16-1-1967. 

Sd/- 

16-1-67 


Tehsildar, Harda.” 


5. He did not produce the kind of 
evidence which Section 33 (5) of die 
Representation of the People Act, 1951, 
requires to be produced when a candi- 
date is registered as a voter in some 
other constituency. Section 33 (5) of the 
Representation of the People Act re- 
quires that where the candidate is an 
elector of a different constituency, a copy 
of the electoral roll of that constituency 
or of the relevant part thereof or a certi- 
fied, copy of the relevant entries in such 
roll shall, unless it has been filed along 
with the nomination paper, be produced 
before the returning officer at the time 
of scrutiny. The nomination paper of 
Ram Krshen was filed on February 26, 
1967. The date of scrutiny was 21st of 
the same month. Ram Kishen had two 
alternatives before him. One was to 
produce any of the documents mention- 
ed before the returning officer or to 
have filed it earlier with his nomination 
paper. He did neither. He produced 
a certificate from an officer who it is not 
proved to our satisfaction had the autho- 
rity to issue a certified copy of the elec- 
toral roll. He also added an _ affidavit 
on his own part in which the gist of the 
entry was given. Indeed the certificate 
of the Tehsildar was based on the affi- 
davit which was annexed to the certifi- 


cate. There was no compliance with the 
provisions of S. 33 (5) of the Represen- 
tation of the People Act and there was 
no power in the court to dispense with 
this requirement It is a well-under- 
stood rule of law that if a thing is to be 
done in a particular manner it must be 
done in that manner or not at all. Other 
modes of compliance are excluded. Even 
the certificate of the Tehsildar was not 
a certified or a true copy of the entry. 
It only gave the gist of the entry taken 
from the affidavit. It contains a mistake 
because the village “Dholgaon” is men- 
tioned without the addition of the word 
“Kalan*. It appears that there are two 
villages, Dholgaon Khlan and Dholgaon 
Khurd. The entry in the electoral roll 
clearly shows that it is Dhalgaon KVdan- 
In other words the certificate was in- 
accurate. The affidavit of Ram Kishen 
was also inaccurate inasmuch as it des- 
cribed the house as No. 91 whereas in 
Electoral Roll the house is given the 
number 91/2. We, however, do not go 
by these small inaccuracies because 
again the law is that which can be 
made certain is certain, but the fact is 
clear that the requirements of S. 33 (5) 
had to be and were not complied with. 
The rejection of the nomination paper 
of Ram Kishen by the Returning Officer 
was thus Justified. Ram Kishen explain- 
ed that he was running about trying to 
get the other evidence and indeed he 
did arrive at 5 p. m. having earlier sent 
a telegram that he was coming with the 
required evidence. Unfortunately both 
the telegram and Ram Kishen arrived 
after the rejection of the nomination 
paper and therefore the Returning Offi- 
cer could not recall what lie had order- 
ed. We are satisfied that the learned 
Single Judge erred in holding that the 
nomination paper of Ram Kishen was 
wrongly rejected. It was rightly reject- 
ed. 


6. If the matter had rested there the 
appellant would have been entitled to 
succeed, but there remains still the ques- 
tion of corrupt practice. A great deal 
of argument was addressed to us on this 
subject and we were taken through the 
evidence of all the witnesses who have 
deposed to corrupt practice on the part 
of the returned candidate and his elec- 
tion agent We are satisfied that the 
reading of this evidence by the learned 
Judge, although some times strained, 
was clearly right and that the corrupt 
practice had been brought home to tho 
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candidate and his election agent. With- 
out going too much into the details we 
shall scan that evidence once again to 
show that this fact stood duly proved. 

7 Out of the 19 villages at which 
speeches were made the learned Tudge 
selected two, for basing his conclusion 
and we shall therefore confine ourseh es 
to evidence relating to these villages 
They are Khategaon and Kannod The 
speeches at Khategaon took place on the 
11th and at Kannod on the 16th Febru 
ary It appears that February 11, was 
a day of many speeches Earlier in the 
day the Congress held its own session to 
persuade the voters to vote for that 
party The Chief Minister (D P Misra) 
addressed a gathering of about 2000 
persons The speeches made at that 
meeting need not be referred to here be- 
cause they do not bear upon the present 
matter The Jan Sangh then followed 
and held its own meeting Many spoke 
at that meeting including the returned 
candidate, Narbada Prasad who also goes 
under the name of Kinkarji. The elec- 
tion petitioner crammed m this connec- 
tion three witnesses and also examined 
himself These witnesses are Bal Cband 
W 2) Babu Lal(P W 7) and Chandra 
pal (P W 15) The elecbon petitioner 
is P W 17 It is argued by the learned 
counsel for the appellant that the tesh 
mony of P Ws 2, 7 and 15 should not 
have been accepted because there were 
many discrepancies m the versions of 
these witnesses as to what was said at 
the meeting There are also some argu 
ments regarding the credibility of each 
of these witnesses and we shall briefly 
refer to these two points now 

8. P W 2 Bal Chand stated that he 
had not gone specifically to the meeting 
but that the meeting was thrust upon 
him He had gone on the Ilth to the 
house of an ailing relative and was with 
him in the evening when the meeting 
took place This meeting was held nght 
opposite the residence of his relative 
and he was therefore in a position to 
hear what was said He did say that he 
attended the meeting but he might well 
have being so close to it although his 
explanation of how he happened to be 
there is acceptable (sic) He stated that 
Kmkarji was one of the speakers Kin- 
karji complained of the division of 
Kashmir and also that the Congress “had 
increased puce level’ He stated fur- 
ther that to bring Hindu Raf, the voters 


must not vote for Congress but cast their 
votes for the Jan Sangh He added. 

“In the Congress Raj thousands of 
cows are cut every day To vote to Con- 
gress is to take on your heads the sin of 
gohatya. Manjula Bai the Congress can- 
didate herself eats cow flesh. You 
should go away from here after swear- 
ing to yourselves that you would not 
vote Congress and bring on yourself the 
sm of gohatya." 

It is convenient to compare what the 
other two witnesses said m this behalf 
P W JTs (Babulal) version was that Km- 
karji “spoke of Kashmir, Pakistan and 
said that the Congress walas' did not 
get sugar or grain for them". He con- 
cluded. 

‘The Congress men get thousands of 
cows killed. Manjula Bai Wagle who 
stands on the Congress ticket eats cow’s 
flesh It is necessary to bring the Hindu 
Raj and so give vote to the deepak and 
make it victorious You better swear 
by the cow that you will not vote Con- 
gress but vote Jan Sangh If you do not 
vote Tan Sangh you will be getting tho 
sm of cow killing." 

The version of P W 15 (Chandergopal) 
was to this effect. When he went there 
Kinkarji was speaking and said 

“The Congress party is a hatyara party 
It gets thousands of cows and bulls Jdlled. 
The candidate who stands against me 
in this election is Manjula Bai set up by 
the Congress and she eats cow's flesh. I 
have been set up by the Jan Sangh for 
bringing the Hindu Rajya. To bring it 
please vote on my deepak mark." 

9 A point is made by the learned 
counsel for the appellant that since P 
W 15 does not speak of the sm of 
gohatya, we should discount the evi 
dence of the other two witnesses who 
have exaggerated the whole story He 
also contends that even if the words 
were used about the sm of gohatya we 
should not give too much meaning to 
the word 'sm* which bears different 
shades of meanings and the strongest 
meaning need not necessarily be chosen. 
He also contends that this speech, even 
if it is accepted from the version of P 
Ws 2 and 7, did not amount to the kind 
of corrupt practice which is made a 
ground for setting aside elections under 
S 123 (1) (u) 

10 Whether we should believe the 
witnesses or not involves how far we 
should enter into facts No doubt, an 
appeal before this Court under S 116-A 
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is an appeal as of right and is open both 
on facts and law; still the practice of the 
Courts has uniformly been to give the 
greatest assurance to the assessment of 
evidence made by the Judge who hears 
the witnesses and watches their demean- 
our and judges of their credibility in the 
first instance. In an appeal the burden 
is on the appellant to prove how the 

a nent under appeal is wrong. To 
bsh this he must do something 
more than merely ask for a re-assessment 
of the evidence. He must show wherein 
the assessment has gone wrong. Where 
the court of first instance relies upon 
probabilities alone, the appellate court 
may be in as good position as the court 
of trial in judging of the probabilities; 
but where the court of trial relies upon 
its own sense of the credibility of a wit- 
ness the appellate court is certainly at a 
disadvantage, because it has not before 
it the witness but the dead record of the 
deposition as recorded. If it was a 
question only of the probabilities of the 
case, we would have undoubtedly gone 
into the matter more closely. The 
matter has however been put before us 
strictly on die ground of credibility of 
the witnesses and it is there we feel that 
the appellate court is at a disadvantage. 
This has been laid down both by this 
Court and the Privy Council in cases 
which are quite familiar and need not 
be quoted. 

11. Applying these tests, we go once 
again into the submissions of the learn- 
ed counsel for the appellant to see how 
far he has been able to prove to our 
satisfaction that the appraisal of the 
evidence of these witnesses is such that 
we must reject the conclusion of the 
learned High Court Judge and substi- 
tute for it another conclusion. It is 
said about P. W. 2 (Balchand) that he 
claimed that he was not interested in 
the Congress but P. W. 11 Parasram 
stated that Balchand worked for the 
Congress. Learned counsel submits that 
here at die very;start we have a lie from 
the witness and we should not therefore 
believe him. He further comments that 
P. W. 2 (Balchand) did not attend the 
meeting, mat he only heard what was 
being said at the meeting, that he was 
an unsummoned witness and did not go 
to Manjula Bai but went to Chaganlal 
die elector who had no connection with 
the election and thus has shown consi- 
derable interest in the success of die 
election petition. AE these things were 


before the learned Judge who tried the 
case. In spite of them he has chosen to 
draw an inference from the testimony of 
these witnesses taken with other material 
on the record. In this connection it is 
pertinent to point out that the learned 
judge referred to the evidence of Tiwari 
P. W. 10 and Ram chandra Agrawal 
P. W. IS (particularly the former) about 
whom he said that he- was considerably 
impressed by the way in which he de- 
posed and it appeared to him that that 
witness was speaking the truth. Where 
there is evidence which the Judge con- 
siders truthful not on the probabilities 
of the case but because the Judge on his 
observation of the manner in which the 
witness ' deposed, the appellate Court 
should be slow to depart from the con- 
clusion of the trial Judge. In this case 
Kunjilal Tiwari P. W. 10 admitted that 
he was a member of the Jan Sangh. He 
further said that he did not approve of 
the methods of the Jan Sangh in making 
such speeches and had therefore come 
forward to depose truthfully as to what 
had happened. This witness no doubt 
spoke about Kannod but he lent assur- 
ance to the statements of P. Ws. 2, (Bal- 
chand) P. W. 7 (Babulal) and P. W. 15 
(Chandergopal) about Khategoan. The 
learned Judge although he examined the 
two incidents separately, seemed to have 
viewed the entire propaganda of Kin- 
kerji as integrated and has drawn the 
conclusion from both aspects of the case 
taken together. Therefore the case 
comes to this, that the witnesses who 
spoke about the speech at Khate- 
gaon were not unanimous as to the ver- 
sion of the speech, but that in our opi- 
nion is not a circumstance of vital im- 
portance, because speeches were also 
made at Kannod in which the returned 
candidate made similar observations 
about the sin of gohatya. The witnesses 
here are P. W. 4 (Narsingh Dass), P. 
W. 8 (Mazharul Ham and P. W. 10 (K. 
L. Tiwari). We shall now refer to what 
they stated. P. W. 4 (Narsingh Dass) 
stated that on February 16, 1967 there 
was a meeting in his rill age in front of 
Bamniwas Somanfs house. This Somani 
was the election agent of the returned 
candidate. At this meeting both Somani 
and Kinkarji spoke. When he went 
there Kinkarji was speaking. This is the 
version which he gave of the speech. 

"The Congress gets cows killed so you 

should not vote for Congress, but you 
should put your stamp on the deepak 
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our emblem If you still vote for Con- 
gress you shall get the sin of killing a 
cow 

P W 8 (Mazharul Haq) also said that 
Kinkarji recited some slokas and when 
he came to the end of the speech he 
said 

"Congress gets cows killed The Con- 
gress candidate Manjula Bai Wagle eats 
cow’s flesh We have to bring Hindu 
Raj put the seal on the deepak mark.” 
F \V 10’s (Kunji Lai Tiwari’s) version was 
that Kinkarji said that the Congress was 
getting the cows killed Manjula Bai 
should not be given any votes If she 
was voted for mere would be a an He 
also spoke that the Congressmen were 
domg blackmarketing. 

12 It thus appears that at Kannod 
also there was a repetition of the same 
land of speech which the other witnesses 
stated had been made at Khategaon. 
The question is do we believe these wit 
nesses or not? In our judgment there 
is ample evidence in this case that there 
was a reference to cow slaughter and 
the campaign of the Jan Sangh that cow 
slaughter should be abolished in India. 
One cannot say that it is wrong to make 
such a propaganda. It would be per- 
fectly legitimate for any party to pro- 
mise that if it came into power it would 
abolish cow slaughter That is not the 
gravamen of the charge The gravamen 
of the charge is that it was added that 
if the voters voted for the Congress Can- 
didate, they would be guilty of the sin 
of gohatya and here the law of elec- 
tion steps in Section 123 provides that 
it is an election offence of undue in- 
fluence that is to say, any direct Or in- 
direct interference or attempt to inter- 
fere on the part of the candidate or his 
agent or of any other person with the 
consent of the candidate or his election 
agent with the free exercise of any elec- 
toral right when any such person, as is 
referred to therein, induces or atte mp ts 
to induce a candidate or an elector to 
b eh eve that he or any person 
m whom he is interested, will become 
or will be rendered an object of divine 
displeasure or spiritual censure 
13 The question is whether m stat- 
ing that if they voted for the Congress 
or a Congress candidate, they would be 
committing the sm of gohatya, amount- 
ed to an attempt to induce the voters 
to believe that they would become or 
would be rendered an object of divine 


displeasure or spiritual censure In our 
opinion a statement of this land falls 
within this provision of the section It 
Is not necessary to enlarge upon the fact 
that cow is venerated in our country by 
the vast majority of the people and that 
they believe not only in its utility but 
its holiness It is also believed that one 
of the cardinal sins is that of gohatya 
Therefore, it is quite obvious that to re- 
mind the voters mat they would be com- 
mitting the sm of gohatya would be to 
remind them that they would be ob- 
jects of divine displeasure or spiritual 
censure Kinkarji went beyond the per- 
mitted limits of cam assrng and exhorta- 
tion when he added to the legitimate 
manifesto of his party this observation 
that by voting for the Congress or the 
Congress candidate the voters would be 
objects of divine displeasure or spiritual 
censure In our opinion both spiritual 
censure and divine displeasure are im- 
plicit in the speeches as made The 
case, therefore, falls clearly within 
S 123 (2) (u) of the Representation of 
the People Act, 195L 

14 It will be encumbering this judg 
ment if we record the incidents which 
relate to the election agent, except to 
say that the election agent Somani made 
similar speeches and the fact lias been 
well established by reliable evidence. 
We are accordingly satisfied that the 
returned candidate was guilty of corrupt 
practice and die High Court was right 
in holding that the election of the re- 
turned candidate should be avoided 

15 We may point out that there was 
n further statement that the Congress 
candidate Manjula Bai ate beef Manjula 
Bai did not appear in the witness box to 
deny this In fact she showed little in 
terest in the election petition and is re- 
ported to have left the matter to the 
elector who filed this petition. No one 
on her behalf appeared to deny this 
fact and therefore we leave the matter 
there We do not express any opinion 
that any corrupt practice in relation to 
that statement was committed either in 
fact or m law 

18 In die result die appeal must faff 
It will be dismissed with costs 

KSB Appeal dismissed. 
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AIR 1969 SUPREME COURT 401 
(V 56 C 79) 

(From Madliya Pradesh) 0 
J. C. SHAH, V. RAMASWAMI AND 
A. N. GROVER, JJ. 

State Bank of India, Appellant v. 
Rajendra Kumar Singh and others. Res- 
pondents. 

Criminal Appeal No. 32 of 1965, D/- 
25-9-1968. 

(A) Criminal P. C. (1898), Ss. 520 and 
517 — Order of return of seized pro- 
perty — Opportunity of being heard to 
aggrieved party must be given before 
passing such order — Cri. Misc. Case 
No. 135 of 1962, D/- 5-4-1963 (M. P.), 
Reversed. 

It is true that the statute does not ex- 
pressly require a notice to be issued or 
a hearing to be given to the parties 
adversely affected. But though the sta- 
tute is silent and does not expressly re- 
quire issue of any notice, there is in the 
eye of law a necessary implication that 
the parties adversely affected should be 
heard before the Court makes an order 
of return of the seized property. Thus 
an order of the High Court reversing the 
order of the Sessions Court directing 
disposal of property under Section 517, 
without giving notice to the person to 
whom the property is directed to be 
delivered by the Sessions Court, is vitiated 
by law. Cri. Misc. Case No. 135 of 1962, 
D/- 5-4-1963 (M. P.), Reversed; (1863) 
14 C. B. N. S. 180 and (1963) 2 WLR 
935 and AIR 1962 SC 1110, Rel. on. • 

(Paras 4 and 5) 

(B) Criminal P. C. (1898), Ss. 517 and 
520 — Bank receiving currency notes in 
ordinary course of its business without 
suspicion of the notes being involved, in 
commission of an offence — Seizure of 
notes by pob'ce during investigation of 
offence — Direction of High Court to 
hand over notes to person from whom 
accused had received them, held illegal 
— Bank had a “right to possess” the notes 
within Section 517 — Cri. Misc. Case 
No. 135 of 1962, D/- 5-4-1963 (M. P.), 
Reversed. 

R and V had handed over 21 currency 
notes of the denomination of Rs. 1000 
each to K “for die criminal puipose of 
duplication”. In the course of an investi- 
gation of a case under Sections 420, 406 
and 120B, I. P. C. against K, the police 
° (Criminal Misc. No.' 135 of 1962, D/- 

5-4-1963 — M. P.) 

CM/CM/E879/6S 
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seized the currency notes in question 
from the State Bank, which had received 
the notes in the normal course of its 
business and without any knowledge or 
suspicion of their having been involved 
in the commission of an offence. In the 
proceedings that followed the investiga- 
tion in that case, K was acquitted and 
the. Sessions Court directed the return 
of currency notes to the Bank on the 
application made under Section 517 (1). 
In appeal to High Court the order of 
acquittal was set aside and K was con- 
victed under Sections 420, 406 and 120B, 
I. P. C. The High Court on the appli- 
cation made by R ordered the currency 
notes to be handed over to R and V: 

Held, that the High Court had not 
exercised its discretion, conferred under 
Ss. 517 and 520, according to proper 
legal principles and hence its order of 
return of property to R and V was liable 
to be set aside. Cri. Misc. Case No. 
135 of 1962, D/- 5-4-1963 (M. P.), Rever- 
sed. (Para 5) 

The property in coins and currency 
notes passes by mere delivery when the 
transferee of the coin or currency notes 
takes in good faith for value and without 
notice of a defect in the title of the 
transferor. This is an exception to the 
rule Nemo dat quod non habet. The 
Bank, therefore, had a “right to possess” 
the currency notes within the meaning 
of Section 517. (1863) 14 C. B. N. S. 248 
(257-58), Rel. on. (Paras 5 and 6) 

Cases Referred: Chronological Paras 
(1963) 1963-2 WLR 935 = 1934 
AC 40, Ridge v. Baldwin 4 

(1962) AIR 1962 SC 1110 (V 49) = 

ILR (1962) 2 All 661, Board of 
High School and Intermediate 
Education U. P. Allahabad v. 
Ghanshyam Das Gupta 4 

(1863) 14 CBNS 180 = 143 ER 
414, Cooper v. Wandsworth 
Board of Works 4 

(1863) 14 CBNS 248 = 143 ER 
441, Whistler v. Forster 5 

Mr. Niren De, Solicitor-General of 

India (Mr. H. L. Anand Advocate of 
M/s. Anand, Das Gupta and Sagar, and 
M/s. I. M. Bhardwaj and K. B. Mehta, 
Advocates with him), for Appellant; Mr. 

B. C. Misra, Senior Advocate (Mr. C. P. 
Lai Advocate, with him), for Respon- 
dents Nos. 1 and 2. 

The following Judgment of the Court 
was delivered by 

RAMASWAMI, J.: This appeal is 
brought from the order of the High 
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Court of Madhya Pradesh dated 5th 
April, 1963 in Criminal Miscellaneous 
Case No 135 of 1962 under Section 529 
of the Code of Criminal Procedure 
directing the return of 21 currency notes 
of the denomination of Rs 1,000 each to 
respondents Rajendra Kumar Singh and 
Viren dra Singh. 

2. The currency notes of the total 
value of Rs 21,000 were seized by the 
Madhya Pradesh Police from the Beawar 
Branch of the State Bank of India m the 
course of an investigation of a case under 
Sections 420, 406 and 120B of the Indian 
Penal Code registered in P S Thuko 
Ganj Indore City as Crime No 113 of 
1961 against Kisnan Gopal, the third 
respondent. It appears that the third 
respondent had come into possession of 
x sum of Rs 1,50000 in Government 
'urrency notes by cheating the first and 
econd respondents The currency notes 
eized from the appellant were said to 
be part of the property obtained by 
Kishan Gopal by the commission of the 
said offence The case of the appellant 
was that it had come into possession of 
the said currency notes in the usual 
course of its business partly through the 
Bank of Rajasthan Limited and partly 
through the Malialaxmi Mills Company 
Limited without any knowledge that the 
said currency notes had been the sub- 
ject matter of an offence In the pro- 
ceedings that followed on the investiga- 
tion ofthe said case, the accused persons 
including the third respondent were ac- 

t uitted by the Court or the Fourth Ad- 
ltional Sessions Judge, Indore m Ses- 
sions Case No 3 of 1962 by an order 
made on 24th April, 1962. In the course 
of the tnal the appellant made an ap- 
plication under Section 517 (1) of the 
Code of Criminal Procedure asking for 
delivery of the aforesaid 21 currency 
notes to it on the ground that the said 
currency notes had been seized by the 
police from the appellant and that the 
appellant was an innocent third party 
who had received the said notes without 
any knowledge or suspicion of their 
having been involved in the commission 
of an offence By his order dated 24th 
April, 1962 the 4th Additional Sessions 
Judge, Indore allowed the application 
and directed that the currency notes 
should be returned to the appellant. 
Subsequently an appeal was filed to the 
High Court by the State of Madhya Pra 
desh being Criminal Appeal No 205 of 
1962. The appeal was allowed and the 
High Court set aside the order of acquit 


tal of the third respondent and convicted 
him under Sections 420 406 and I20B 
of the Indian Penal Code and sentenced 
to undergo imprisonment The first res 
pondent, Rajendra Kumar Singh, made an 
appheabon to the High Court asking for 
delivery of the currency notes as they be- 
longed to him and tne second respon- 
dent and as they had been deprived of 
the said property by the third respon- 
dent by the commission of the aforesaid 
offence The appheabon was allowed by 
the High Court by its order dated 5tn 
April, 1963 and the currency notes were 
ordered to be handed over to the first 
and the second respondents The rele- 
vant portion of the order of the High 
Court reads as follows 
“Now the bulk of the recovered pro- 
perty consists of Government currency 
notes either of the denominabon of 
rupees one thousand each or money ob- 
tained after the tender of one thousand 
rupee notes by Kishan Gopal. The posi- 
tion of the recovered money in short is 
this — 

Rs 

L 37, one thousand rupee 
notes were recovered from 
the pillow of accused Kishan 
Gopal after his arrest 
amounting to 37,000 

2 Money directly traceable to 
one-thousand rupee notes 
recovered from Dayabhai 
P W 52, with whom it 
was deposited by accused 
Kishan Gopal and Mst. 

Tulsabai 59,500 

3 Money recovered from Mst 

Tulsabai the sister of ac- 
cused s concubine 20,000 

4. Money m Beawar Bank con- 
sisting of two drafts of ten 
thousand each one in the 
name of accused Kishan 
Gopal and the other in the 
name of Rukmanibai, his 
witness for which the ac- 
cused tendered twenty one 
(sic) thousand rupee notes 
and one thousand rupee 
notes with which he opened 
an account with his 
Bank. 21,000 


Total 1^7,500 
This amount (Rs 1,27,500) is directly 
traceable to the conversion of one 
thousand rupee notes We, therefore, 
direct it be given to Virendra Singh P. 
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W. 1, and Rajendra Kumar P. W. 73, 
\vko s hall proportionately divide it be- 
tween themselves. No other order is 
made in respect of other property and 
the parties are left to establish them 
claim in Civil Court”. 

3; Section 517 of the Code of Crimi- 
nal Procedure states: 

“517. (1) Then an inquiry or a trial in 
any Criminal Court is concluded, the 
Cotut may make such order as it thinks 
fit for the disposal by destruction, con- 
fiscation, or delivery to any person claim- 
ing- to be entitled to possession thereot 
or otherwise of any property or docu- 
ment produced before it or in its cus- 
tody or regarding which any offence ap- 
peal to have been committed or which 
has been used for the commission of any 

offence. . c 

(2) When a High Court or a Court of 
Session makes such order and csmnot 
■ through its own officer conveniently 
deliver the property to the person entitl- 
ed thereto, such Court may direct that 
the order be carried into effect by the 

District Magistrate. 0 

o ° . 

^ * o 


Section 520 provides as follows:— 

“Any Court of appeal, confimiation, 
reference or revision may chrect 
order under S. 517, Section 518 or Se£ 
Stan 519, passed by a Court subordinate 
thereto, to be stayed pending considera- 
tion by the former Court, and may modi- 
f£ alter or annul such order and make 
any further orders that may be ]ust . 

4 In support of this appeal, it was 
contended in the first place tkat the 
High Court had reversed the order of the 
Sessions Judge tetog the reto 
the currency .notes without giving a 
notice to the appellant and without 
giving an opportunity to it for being 
heard. The argument was stressed 
that there was a violation of the pnnci- 
ple of natural justice and the order -of *0 
High Court dated 5th April, 1983 was 
illegal. It was, however, contended on 
behalf of the respondents that there was 
no provision in Section 520 of the Code 
lof Criminal Procedure for giving n ot ms 
to the affected parties and the order of 
th e High Court cannot be challenged on 
the ground that no hearing was given to 
the appellant. In our opinion, there is 
no warrant or justification fon the argu- 
ment Advanced on behalf of the respon- 
dents. It is true that the statute does 
not expressly require a notice to be issu 


ed, or a hearing to be given to the par- 
ties adversely affected. But though the 
statute is silent and does not expressly 
require issue of any notice there is in the 
eye of law a necessary implication that 
the parties adversely affected should be 
heard before the Court makes an order 
for return of the seized property. The 
principle is clearly stated in the leading 
case of Cooper v. Wandsworth Board of 
Works, (1863) 14 CB NS 180. In that 
case Section 76 of the Metropolis Local 
Amendment Act, 1855 authorised the 
District Board to demolish the building 
if it had been constructed by the owner 
without giving notice to the Board of his 
intention to build. The statute laid 
down no procedure for the exercise of 
the power of demolition, and, therefore, 
the Board demolished the house in ex- 
ercise of the above power without issu- 
ing a notice to the owner of the house. 
It was held by the Court of Common 
Pleas that the Board was liable in dama- 
ges for not having given notice of their 
order before they proceeded to execute 
it. Erie C. J. held that the power was sub- 
ject to -a qualification repeatedly recog- 
nised that no man is to be deprived of 
his property without his having an op- 

K "unity of being heard and that this 
been applied to “many exercises of 
power which in common understanding 
would not be at all a more judicial pro- 
ceeding than would be the act of the dis- 
trict board in ordering a house to be pull- 
ed down”. Wills J. said that the rule 
was “of universal application and found- 
ed upon the plainest principles of jus- 
tice” and Byles J. said that “although 
there are no positive words in a statute 
requiring that the party shall be heard, 
yet the justice of the common law will 
supply the omission of the legislature’ . 
The same principle has been reaffirmed 
in a recent case Ridge v. Baldwin, (1963) 
2 WLR 935. In that case, Section 191 
of the Municipal Corporations Act, 1881 
provided that a watch committee may 
at any time suspend or dismiss any bo- 
rough constable whom they think negli- 
gent in the discharge of his duty, or 
otherwise unfit for the same. The ap- 
pellant, who was the chief constable of 
a borough police force, was dismissed by 
the watch committee on the ground that 
he was negligent in the discharge of his 
duties as chief constable. He brought 
an action against the members of the 
watch committee by stipulating that his 
dismissal was illegal and ultra vires the 
powers. It was held by the House or 
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Lords that the decision of the watch 
committee was ultra vires because they 
dismissed the appellant on the ground 
of neglect of duty and as such they 
were bound to observe the principles of 
natural justice by informing him of the 
charges made against him and giving 
hi m an opportunity of being heard. The 
same principle was applied by this 
Court m Board of High School and Inter- 
mediate Education, U P Allahabad v 
Ghanshyam Das Gupta, AIR 1962 SC 
1110 It was held in that case that an 
examination committee of the Board of 
Secondary Education in Uttar Pradesh 
was acting quasi judicially when exerci- 
sing its power under Rule 1 (1) of Chap- 
ter VI of the Regulations dealing with 
cases of examinees using unfair means 
m examination halls ana the principles 
of natural justice which require that the 
examinee must be heard, will apply to 
the proceedings before the Committee 
Though there was nothing express one 
way or the other in the Act or the Regu- 
lations casting a duty on the committee 
to act judicially, where no opportunity 
whatever was given to the examinee to 
ve an explanation and present 
eir case before the Committee the 
Resolution of the committee cancelling 
their results and depriving them from 
appearing at the Dext examination was 
defective Applying the principle to the 
present case it is manifest that the High 
Court was bound to give notice to the 
appellant before reversing the order of 
the Sessions Judge directing the disposal 
of the property under S 517 of the Code 
of Criminal Procedure As no such notice 
was given to the appellant, the order of 
the High Court dated 5th April, 1963 is 
whated m Jaw 

5 The next question which arises m 
this appeal is whether the High Court 
was justified on merits m ordering the 
currency notes to be returned to respon- 
dents 1 and 2 It was argued by Mr 
Mishra that the High Court had a dis- 
cretion tinder the statute as to whom 
the property was to be returned and 
there was no reason why this Court 
should interfere with such exercise and 
discretion by the High Court We are 
unable to accept this argument It is 
true that Sections 517 and 520 of the Code 
of Criminal Procedure confer a discre- 
tion on die High Court as regards the 
disposal of the property seized or pro- 
duced before it or regarding where any 
offence was said to have been commit- 
ted But as we shall presently show 
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that the High Court has not exercised 
its discretion according to proper legal 
principle and its order is hence liable to 
be set aside It was stated by Mr Mishra 
that the question involved in this case 
is whether as to which out of two in- 
nocent parties should suffer, viz., the 
person who lost the property due to the 
criminal act of another or the person 
to whom die property (currency notes) 
had been delivered in the normal corns 
of business It is not, however, correc 
to say that respondents 1 and 2 ar 
equally innocent because respondents 
and 2 had admittedly handed over th 
currency notes to respondent No 3 “fc 
the criminal purpose of duplication” 
was indeed urged on behalr of the aj 
pellant that respondents 1 and 2 ha 
entered into a criminal conspiracy wit 
respondent No 3 for 'duplicating til 
currency notes In any event, we al 
satisfied that the High Court was i 
error in directing the return of the cuj 
rency notes to respondents 1 and 2. TH 
reason is that the property m corns at? 
currency notes passes by mere deliver 
and it is that clearest exception to th 
rule Nemo dat quod non nabet Hu 
exception was engrafted in the interns 
of commercial necessity But the cs 
ception only applies if the transferee c 
the com or currency notes takes m goo 
faith for value ana without nobce of | 
defect m the title of the transferor Tfc 
rule is stated by Wills J in Whistler n 
Forster, (1883) 14 CBNS 248, 257, 25 
as follows — 

**Ihe general role of law is undoubtei 
that no one can transfer a better btl< 
than he himself possesses Nemo da 
quod non habet To this there are somi 
exceptions; am? ai e winnt <srasr <sent 
the rule of the law merchant as to nego- 
tiable instruments These, being part o. 
tFe currency, are subject to the same 
rule as money and if such an instru- 
ment be transferred in good faith, for 
value, before it is overdue, it becomes 
available in die hands of the holder, 
notwithstanding fraud which would ren- 
der it unavailable in the hands of a pre- 
vious holder” 

6 In the present case the appellant 
asserted that it had obtained the cur] 
rency notes in the normal course of itJi 
business and without any knowledge orj 
suspicion of their having been involveaj 
in the commission of any offence The, 
respondents have not alleged fraud on 
lack of good faith on die part of to® 
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appellant The appellant hence contend- 
ed that the property in the currency 
notes, passed in its favour by mere deli- 
very and the appellant "had a right to 
possess” the currency notes within the 
meaning of Section 517 of the Code of 
Criminal Procedure. We do not wish 
to express any concluded opinion in this 
case on the ultimate question of liability 
for payment of the money as between 
the appellant on the one hand and res- 
pondents 1 and 2 on the other. But we' 
are of opinion that in the circumstances 
of this case the High Court should have 
directed the return of the said currency 
notes to the appellant which had the 
"right to possess 5 ’ the currency notes 
within the language of Section 517 of 
the Code of Criminal Procedure. 

7. We accordingly allow this appeal, 

; Set aside the order of the High Court 
i dated April 5, 1963 and direct that the 
q 21 currency notes of the denomination 
fcpf Rs. 1000 each seized by the Madhya 
rPradesh Police should be returned to the 
j Appellant. 

IjJWM/D.V.C. Appeal allowed. 


, AIR 1989 SUPREME COURT 405 
c (V 56 C 80) 

30 (From Calcutta) 0 

( S. M. SDCRI AND R. S. BACHAWAT JJ. 
ft Caltex (India) Ltd., Appellant v. Bhag- 
'Jwan Devi Marodia, Respondent. 

$ Civil Appeal No. 2347 of 1966, D/- 
26-9-1968. 

i Contract Act (1872), Section 55 «*■ 
Lease of land — Stipulations as to time 
giving an option for renewal are essence 
of the contract — Delay on part of les- 
see to apply for renewal due to over- 
sight — Lessee not entitled to renewal. 

At common law stipulations as to time 
in a contract giving an option {or re- 
newal of a lease of land were consider- 
ed to be of the essence of the contract 
even if they were not expressed to be so 
and were construed as conditions pre- 
cedent Equity followed the common 
law rule in respect of such contracts and 
did not regard the stipulation as to time 
as not of the essence of the bargain, Hie 
reason being that a renewal of a lease is 
a privilege and if the tenant wishes to 

“(Appeal No. 251 of 1965, D/- 3-6-1960 

—Cal.) 
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claim the privilege he must do so strict- 
ly within the time limited for the pur- 
pose. A lessee not having exercised the 
option of renewal within the time limit- 
ed by the clause is not therefore entitled 
to a renewal. Where no time is how- 
ever, fixed for the purpose, an applica- 
tion for renewal for the lease may be 
made within a reasonable time before 
the expiry of the term. A delay on the 
part of lessee to apply for renewal aris- 
ing by mere neglect on his part and 
winch could have been avoided by rea- 
sonable diligence will not entitle him to 
claim renewal. (1966) 2 QB 130 and 
(1798) 3 Ves Jun 690 and AIR 1933 Cal 
477 and AIR 1918 Cal 59, Rel. on. 

(Paras 3, 4, 5 
and 6) 

Cases Referred: Chronological Paras 


(1966) 1966-2 QB 130 = 1966-2 
WLR 441, Hare v. Nicoll 3 

(1933) Affi 1933 Cal 477 (V 20)= 

37 Cal WN 9, Hemanta Kumari 
pevi v. Sefatulla Biswas 6 

(1918) Am 1918 Cal 59 (V 5) = 

29 Cal LJ 314, Ram Lai Dubey 
v. Secy, of State 6 

(1915) Am 1915 PC 83 (V 2) = 

43 Ind App 26, Jamshed Khoda- 
xam Irani v. Buriorji Dhunii- 
bhai 2 

(1831) 9 LJ Ch 245, Reid v. Bla- 
grave 5 

(1798) 3 Ves Jun 690 = 30 ER 
J223, Eaton v, Lyon 4 

(1792) 1 Ves 476 = 29 ER 683, 

J3a yley v. Corporation of Leo- 
minster 4 


Mr. M. C. Chagla, Senior Advocate, 
(Mr. S. N. Mukherji Advocate, with him), 
for Appellant; Mr. S. V. Gupte, Senior 
Advocate, (M/s. M. G. Poddar and D. N. 
Mukherjee, Advocates, with him), for 
Respondent. 

The following Judgment of the Court 
was delivered by 

BACHAWAT, J.: By an indenture of 
lease dated February 17, 1954, the res- 
pondent leased to the appellant a plot 
of land at premises No. 22, Jatindra 
Mohan Avenue, Calcutta, for a term of 
10 years commencing from February 1, 
1954. Clause 3 (c) of the deed provided 
for a renewal of the lease and was in 
the following terms: — 

"3(c) The lessor will on the written 
request of the lessees made two calen- 
dar months before the expiry of the 
term hereby created and if there shall 
not at the time of such request be any 
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existing breach or non-observance of any 
of the covenants on the part of the les- 
sees hereinabove contained grant to it 
one renewal of 10 years from the expiry 
of the said term at the same rent and 
con tainin g the hke covenants and provi- 
sos as are herein contained except that 
as regards the clause for renewal for 
further period the rent shall be as may 
be agreed between the lessor and the 
lessees” 

On December 1, 1963 the time fixed for 
applying for the renewal of the lease 
expired. On December 13 the appel- 
lant made a written request for the re- 
newal. On December £3, 1963 the res- 
pondent's solicitors replied stating that 
the request being out of time was in- 
effective and aslang the appellant to 
vacate the land on the expiry of the 
lease The appellant had erected struc- 
tures on the land for the purpose of 
running a petrol delivery station and 
was a Thika tenant within the meaning 
of the Calcutta Thika Tenancy Act, 1949 
In February 1964 the respondent filed an 
appbcahon before the Controller aslang 
for eviction of the appellant under Sec- 
tions 3 (vi) and 5 of the Calcutta Thika 
Tenancy Act The Controller allowed 
the application. An appeal from this 
order was dismissed by the appellate 
Authority A revision petition against 
the order was dismissed by the High 
Court While dismissing the revision 
petition, the High Court stayed the exe- 
cution of the order of eviction for a 
month and observed that the authorities 
under the Calcutta Thika Tenancy Act 
had no power to decide whether the 
appellant was entitled to a renewal of 
the lease Thereafter the appellant filed the 
present suit on the Original Side of the 
Calcutta High Court aslang for a decla- 
ration that it was entitled to a renewal 
of the lease, specific performance of the 
covenant for renewal, an injunction re- 
straining execution of the order of evic- 
tion passed by the Controller and for 
other reliefs In paragraphs 13 and 14 
of the plaint the appellant alleged that 
the delay in giving nobce of renewal 
should be excused m view of the following 
special circumstances (a) the delay was 
due to oversight, (b) the respondent had 
not altered her position for the worse 
or to her detriment within the space of 
12 days (c) neither party had treated 
the matter of time as being as the es- 
sence of the transaction, (d) the appellant 
had constructed a service station for 
petroleum products of immense utility 


to the public of the locality, (e) the ap- 
pellant was in possession of the land 
The respondent contended that the ap- 
plication for renewal being made out of 
tune was ineffective and that there was 
no ground for excusing the delay S P 
Mitra J accepted the respondents con- 
tention and dismissed the suit An ap- 

? eal trader Clause 15 of the Letters 
atent was dismissed by a Divisional 
Bench of the High Court. Both the 
Courts concurrently held that the letter 
dated December 13, 1963 was not a pro- 

E exerase of the option by the appel 
t under the lease dated February 17, 
1934 and that there were no special or 
cumstances for excusing the delay nj gn 
mg the notice The appellant has filed 
the present appeal after obtaining a 
certificate from the High Court under 
Article 133 (I) (a) and (b) of the Consti- 
tution. 

2. The appellant neglected to male 
the appbcahon for renewal of the lease 
within the stipulated time Mr Chagla 
has submitted that the time is not of the 
essence of the contract having regard to 
Section 55 of the Indian Contract Act, 
1872 as interpreted in the case of Jam 
shed Khodaram Irani v Burjorji Dhunfi- 
bhai, 43 Ind App 26 = (AIR 1915 PC 
83) Section 55 of the Indian Contract 
Act provides that "when a party to a 
contract promises to do a certain thing 
at or before a specified tune, or certain 
things at or before specified times and 
fails to do any such thing at or before 
the specified time, the contract, or so 
much of it as has not been performed, 
becomes voidable at the option of the 
promisee, if the intention or the parties 
was that time should be of the essence 
of the contract.” In Jamsheds case 43 
Ind App 26 = (AIR 1915 PC 83) (supra) 
Viscount Haldane observed that the sec- 
tion did not lay down any principle as 
regards contracts to sell land in Inara 
different from those which obtained 
under the law of England. It is well 
known that in the exercise of its Juris 
diction to decree specific performance of 
contracts the Court of Chancery adopted 
the rule, especially m the case of con- 
tracts for the sale of land, that stipula- 
tions as to time were not to be regard- 
ed as of the essence of the contract un- 
less they were made so by express terms 
or unless a clear indication of a contrary 
intention appeared from the nature of 
the contract or the surrounding circum- 
stances In his well considered judg- 
ment Viscount Haldane carefully refrain- 
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ed from saying that time was not to be 
regarded as of the essence in all con- 
tracts relating to land. 

3. At common law stipulations as to 
time in a contract giving an option tor 
renewal of a lease of land were consider- 
ed to be of the essence of the contract 
even if they were not expressed to be 
so and were construed as conditions 
precedent. Equity followed the com- 
mon law rule in respect of such con- 
tracts and did not regard tie stipulation 
as to time as not of the essence of the 
bargain. As stated in HEdsbuxy s Laws 
of England, 3rd ed., Vol. 3, Article 281, 
r> 165- “An option for the renewal of a 
lease, or for 4e purchase or 
nf nrooertv, must in all cases be exer 
dsed strictly within the time bimted for 
the nurpose, otherwise it win lapse. 

This passage was quoted with approval 
by Danckworts L. J. in Hare v. NicoU, 

1966-2 QB 130, 145. A sinnlar state- 
ment of law is to be found m Foas 
General Law of Landlord and Tenant 
8th ed Art 453 p. 310, and m HOI and 
Redman’s Law of Landlord “d Tenant 
14th ed., p. 54. The reason is that a re- 
newal of a lease is a privilege andjf 
&e tenant wishes to daim the pnvikge 
he must do so strictly within the time 
limited for the purpose. 

4. With regard to equitable relief 


against the of” the tenant to dve 

notice of renewal within the stipulated 
time, the law is accurately stated in Hah- 
bury’s Lav'S of England, 3rd ed Vol. 23 
v 626 Article 1329, footnote (u) thus.— 
belief w01 not be given m eqmty 
against failure to give notice in toe, 
save under special circumstances . 1 

decided cases show that m such cases 
relief is not given in equity save upon 
the ground of unavoidable academt, 
fraudT surprise, ignorance not Jilfulor 
inequitable conduct on the part of the 
lessor precluding him from refusing to 
give the renewal. The limits of 
equitable interference in such cases were 
clearly stated by the Master of the RolL 
(Sir R. P. Arden) in Eaton wLy^ 

8 Ves Jun 690, 692-3; 69o-6 
1223, 1224-1225-6. He observed:— 

"At law a covenant must be strictly 
and literally performed; in equity it must 
ST redly and substantially performed 
accoSg to the true intent _ and mean- 
LTS to parties so far as circumstance 
- will admit; but if unavoidable accident^ 
if by fraud, by surprise or ignorance not 
wilful, parties may have been prevented 
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from executing it literally, a Court of 
Equity will interfere; and upon compen- 
sation being made, the party having done 
everything in his power, and being pre- 
vented by means, I have alluded to, will 

give relief I decide this case upon 

the principles on which, Lord Thurlow 
decided Bayley v. Corporation of Leo- 
minster, (1792) 1 Ves 476, and I hope 
now, it mil be known, that it is expect- 
ed, these covenants shall be literally per- 
formed where it can be done; and that 
Equity will interpose, and go beyond 
the stipulations of the covenant at law, 
only where a literal performance has 
been prevented by the means, I have 
mentioned, and no injury is done to the 
lessor.” 

We are of the opinion that the stipulation 
as to time in Clause 3 (c) of the inden- 
ture of lease dated February 17, 1954 
should be regarded as of the essence of 
the contract The appellant not having 
exercised the option of renewal within the 
time limited by the clause is not enti- 
tled to a renewal. 

5. The appellant claims relief against 
the consequences of its default on the 
grounds enumerated in paragraphs 13 
and 14 of the plaint. Grounds (b) and 
(e) cannot be regarded as special circum- 
stances. As to the ground (d), it is not 
shown that the service station is of im- 
mense public utility. The fact that the 
appellant constructed a service station 
is an irrelevant consideration. Ground (c) 
is not established and it is not shown 
that the time is not of the essence of 
the bargain. As to ground (a) there is 
some evidence to show that the delay 
in giving the notice of renewal was due 
to oversight. But it is not shown that 
the delay was due to any unavoidable 
accident, excusable ignorance, fraud or 
surprise. The delay arose from mere 
neglect on the part of the appellant mid 
could have been avoided by reasonable 
diligence. As observed by the Master 
of the Rolls in Reid v. Blagrave, (1831) 
9 LJ Ch 245, 248: “This rule is now 
well established, that no accident will 
entitle a party to renew unless it be un- 
avoidable. I am of opinion, that noth- 
ing but accident, which, could not have 
been avoided by reasonable diligence, 
will entitle the plaintiff to a renewal in 
this Court” 

6. We may add that where no time 
is feed for the purpose, an application 
of renewal for the lease may be made 
within a reasonable time before the ex-J 
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pay of the term (see Foa's General Law 
of Landlord and Tenant, 8th ed., article 
455, pp 311 12, Ram Lai Dubey v Secre- 
tary of State for India, 29 Cal LJ 314 = 
(AIR 1918 Cal 59), Hemanta Kumari 
Devi v SafatuIIa Biswas, 37 Cal \VN 
9 ~ (AIR 1933 Cal 477)) In the pre- 
sent case, the lease fixes a time within 
which the application for renewal is to 
be made The fame so fixed is of the 
essence of the bargain The tenant loses 
his right unless he makes the applica- 
tion wi thin the stipulated time Equity 
will not relieve the tenant from the con- 
sequences of his own neglect which 
could well be avoided with reasonable 
diligence 

7 The appeal is dismissed with costs. 
GGM/DVC Appeal dismissed. 
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(From Mysore AIR 1968 Mysore 258) 
J C SHAH V RAMASWAMI AND 
A. N GROVER, JJ 

The IH Income tax Officer, Manga- 
lore Appellant v M Damodar Bhat; 
Respondent 

Civil Appeal No 1654 of 1967, D/- 
6-91968 

(A) Income-tax Act (1901), Ss 150, 
220 221, 222, 226 (3) and 297 (2) (j) — 
Tax liability for assessment year 1961- 
62 determined under Income-tax Act 
1922 — Notice of demand under S 15 8 
of 1961 Act — Subsequent notice under 
S 226 (3) including this tax liability is 
valid — For issue of notice under S 220 
(3) assessee need not be m default — - 
Interpretation of S 226 (3) leading to 
absurd result of nullifying S 297 { 2 ) (j) 
should be avoided — Procedure of new 
Act applicable mutahs mutandis to all 
cases contemplated by S 297 (2) (i) — < 
AIR 1968 Mys 258, Reversed. 

The assessment proceedings for the 
assessment year 1961-62 were taken and 
concluded under the old Act and tax of 
Rs 2947.56 was imposed and demand 
ed In appeal the tax Lability was, 
however, reduced to Rs 485.55 There- 
upon the Income-tax Officer issued a 
notice to the assessee dated December 11, 
1963 purporting to be under S 156 of the 
new Act The limit of 35 days for pay- 
ment of the amount expired on January 22, 
1964- The impugned notice under S 228 
(3) was issued on April 23 1965 and this 
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notice included the tax liability as one of 
the items 

Held that the Income-tax Officer had 
authority to issue the notice dated De- 
cember II, 1963 under S 156 of the new 
Act with respect to the tar Lability of 
Rs 48555 incurred by the assessee under 
the old Act (Para 4) 

The view that in the case of an assess- 
ment under the Income-tax Act, 1922 no 
notice under S 156 of the 1981 Act is 
possible and there is no way of taking 
advantage of the provisions for recovery 
and collection of tax under Ss 220 to 231 
of the new Act is incorrect in law as it is 
based on the wrong premise that all re- 
coveries are possible only when the stage 
mentioned m S 220 (4) is reached and 
that action under S 226 can be taken only 
when the assessee is in default. The 
effect of taking such view is that the 
provisions of S 297 (2) (fl of the new Act 
are nullified and dedarea to be of no con 
sequence An interpretation of S 228 (3) 
of the new Act which leads to such a 
startling result should be avoided os it is 
opposed to all sound canons of interpre- 
tation There is nothing in the language 
of S 226 (3) of the new Act to warrant 
the conclusion that the assessee should 
be in default or should be deemed to be 
in default before the issue of the notice 
under that sub section It is true that the 
group of sections from S 220 to S 232 
of the new Act is placed under the 
heading collection and recovery But in 
a case falling within S 297 (2) (j) of the 
new Act, for example in a proceeding for 
recovery of tax and penalty imposed 
under the old Act, it is not required that 
all the sections of the new Act relating to 
recovery and collection should be literal 
ly applied but only such of the sections 
will apply as are appropriate in the parti 
cular case and subject if necessary to suit 
able modifications In other words the 
procedure of the new Act will apply to 
the cases contemplated by S 297 (2) (j) 
of the new Act mutahs mutandis AIR 
1968 Mys 258, Reversed. AIR 1968 SC 
162, Ref (Para 4) 

(B) Income tax Act (1961), Ss 226 (3) 
and 156 — Notice under S 226 (3) issued 
after service of notice of demand under 
S 156 — Fact that time fixed for payment 
in notice of demand had not expired can- 
not invalidate notice under S 226 (3) 
AIK 1968 Mys 258, Reversed. 

Where a notice under S 228 (3) in res- 
pect of penalty for assessment year 2962- 
63 and tax for assessment year 1963-64 
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was issued on 23-4-1985 but before this 
a notice of demand under S. 156 was 
served on the assessee for payment of 
these sums, the notice under S. 226 (3) 
would be perfectly valid even though the 
time fixed for payment in the notice of de- 
mand was due to expire on 21-5-1965. 
The liability to pay income-tax is a pre- 
sent liability though the tax becomes pay- 
able after it is quantified in accordance 
with ascertainable data. Hence, it could 
not be said that the amount of tax and 
penalty was not due by the assessee when 
the impugned notice under S. 226 (3) was 
issued to the assessee on 23-4-1965. AIR 
1966 SC 1370, Rel. on; AIR 1968 Mys 
258, Reversed. (Para 5) 

(C) Constitution of India, Art. 226 — 
Interference in discretionary matter — 
Absence of pleading — Writ petition 
challenging that notice under S. 226 (3) 

I. T. Act was issued not in proper exer- 
cise of discretion — Writ petition merely 
stating that order under S. 220 (6) in 
treating the assessee in default was pass- 
ed in exercise of discretion in arbitrary 
manner — In absence of specific • parti- 
culars in writ petition to support allega- 
tion it is not open to High Court to go 
into that question. AIR 1968 Mys 258, 
Reversed. (Para 6) 


Cases Referred; Chronological Paras 
(1968) AIR 1968 SC 162 (V 55) = 
1967-66 ITR 680, Kalawati Devi 
Harlallca v. C. I. T. West Bengal 4 
(1966) AIR 1966 SC 1370 (V 53) = 
1966-59 ITR 767, Kesoram In- 
dustries and Cotton Mills Ltd. 
v. Commr. of Wealth-tax (Central) 
Calcutta 5 

Mr. B. Sen, Senior Advocate (M/s. R. 
Gopalakrishnan, R. N. Sachthey and B. D. 
Sharma, Advocates, with him), for Appel- 
lant; M/s. K. Srinivasan, M. K. Ramamur- 
thi, Vineet Kumar and Mrs. Shyamala 
Pappu, Advocates, for Respondent 
The following Judgment of the Court 
was delivered by 

RAMASWAMJ, J. : This appeal is 
brought by certificate on behalf of the 
DI Income-tax Officer, Mangalore from 
the judgment of the Mysore High Court 
dated February 1, 1967 in Writ Petition 
No. 846 Of 1965 holding that the notice 
trader S. 226 (3) of the Income-tax Act 
1961, hereinafter called the hew Act’, 
bearing Nos. 770-d/60-61, 61-62, 62-63 and 
63-64 issued by the HI Income-tax Officer 
to M/s. Rajarajeswari Motor Service, 
Mangalore, produced as Ex. VIII with die 
writ petition was invalid and inoperative 
in respect of the following items of tax 
and penalty included therein: — 


1. Tax for the assessment year 1960-61 

2. Tax for the assessment year 1961-62 

3. Penalty for 1962-63 

4. Tax for the assessment year 1963-64 
and quashing the notice to that extent 


Rs. 7,056.50 
Rs. 485.55 
Rs. 1,890.00 
Rs. 64,307.00 


2. The impugned notice was issued penalty levied on him in respect of three 
trader S. 226 (3) of the new Act The or four assessment years. The total 
respondent Sri M. Damodar Bhat was in amount shown as due in the notice was 
arrears in respect of income-tax and Rs. 74,086.02 and was made up as follows: 


1. Tax for the assessment year 1960-61 

2. Tax for the assessment year 1961-62 

3. Balance of tax for the assess- 

ment year 1962-63 

4. Penalty for assessment year 1962-63 

5. Tax for the assessment year 1963-64 


Rs. 7,056.15 
Rs. 485.55 

Rs. 346.42 
Rs. 1,890.00 
Rs. 64,307.90 


S. It is necessary at this stage to set 
>ut the relevant provisions of the Income- 
ax Act, 1961 (Act 43 of 1961) and of the 
income-tax Act, 1922 (Act 11 of 1922), 
lereinafter referred to as the fold Act’. 
Section 156 of the new Act is to the fol- 
owing effect: 

"Notice of demand. — When any tax, 
nterest, penalty, fine or any other sum is 
Jayable in consequence of any order pass- 


Rs. 74,086.02 

ed under this Act, the Income-tax Officer 
shall serve upon the assessee a notice of 
demand in the prescribed form specifying 
the sum so payable.” 

Sections 220, 221 and 222 of the new Act 
provide: 

"220. When tax payable and when asses- 
see deemed in default — (1) Any amount, 
otherwise than by way of advance tax 
specified as payable in a notice of de- 
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roand tinder Section 158 shall be paid 
within thirty five days of the service of 
the notice at the place and to the person 
men boned m the no bee 

e • • • * « 


(2) If the amount specified in any nobce 
of demand under Secbon 150 is not paid 
within the period limited under sub-sec- 
tion (1), the assessee shall be liable to pay 
simple interest at nmfi per cent per annum 
from the day commencing after the end 
of the period mentioned m sub-section (1) 

• o • • • • 


(4) If the amount is not paid withm the 
tune limited under sub-section (1) or ex- 
tended under sub-section (3), as the case 
may be, at the place and to the person 
mentioned in the said nobce the assessee 
shall be deemed to be in default 

• B • B • • 


(6) Where an assessee has presented an 
appeal under Secbon 248 the Income-tar 
Officer may, m his discretion, and sub- 
ject to such conditions as he may think 
fit to impose m the circumstances of the 
case, treat the assessee as not being in 
default in respect of the amount m dis- 
pute in the appeal, even though the time 
for payment has expired, as long as such 
appeal remains undisposed of 


221. Penalty payable when tar in de- 
fault — (1) When an assessee is in de- 
fault or is deemed to be m default in 
m along a payment of tar, he shall, in ad- 
dition to the amount of the arrears and 
the amount of interest payable under sub- 
section (2) of Secbon 220 be liable to pay 
by way of penalty, an amount which, in 
the case of a continuing default may be 
increased bum time to time, so, however, 
that the total amount of penalty does not 
exceed the amount of tar m arrears 

Provided that before levying any such 
penalty the assessee shall he given a rea- 
sonable opportunity of being heard. 

(2) Where as a result of any final order 
the amount of tar, with respect to the de- 
fault in the payment of which the penalty 
was levied, has been wholly reduced, the 
penalty levied shall be cancelled and the 
amount of penalty paid shall be refund- 
ed. 

“222. Certificate to Tar Recovery Offi- 
cer — (I) When an assessee is in default 
or is deemed to Ire in default m making a 
payment of tax, the Income-tax Officer 
may forward to the\Tax Recovery Officer 
a certificate under K5s signature specify- 
ing the amount of arrears due from the 
assessee, and the Tar Rerevery Officer on 


receipt of such certificate, shall proceed 
to recover bom such assessee the amount 
specified therein bv one or more of the 
modes mentioned below, in accordance 
with the role3 laid down in the Second 
Schedule — 

(a) attachment and sale of the assessee's 
movable property, 

(b) attachment and sale of die assessee’s 
immovable property, 

(c) arrest of the assessee and hu deten- 
tion m prison, 

(d) appointing a receiver for the mana- 
gement of the assessee's movable and 
immovable properties 

(2) The Income-tax Officer may issue a 
certificate under sub-section (1), notwith- 
standing that proceedings for recovery of 
the arrears by any other mode have been 
taken ” 

Secbon 228 states as follows 


“228 Other modes of recovery. — (1) 
Notwithstanding the issue of a certificate 
to the Tar Recovery Officer under Sec- 
bon 222, the Income-tar Officer may re- 
cover the tar by any one or more of the 
modes provided in this secbon. 

• • • « • • 


(3) (i) The Income-tax Officer may, at 
any time or from tone to tune, by nobce 
in writing require any person from whom 
money is due or may become due to the 
assessee or anv person who holds or may, 
subsequently hold money for or cm ac- 
count of the assessee, to pay to the In- 
come-tar Officer either forthwith upon 
the money becoming dus or being held 
or at or withm the time specified in the 
nobce (not being before the money be- 
comes due or is held), so much or the 
money as is sufficient to pay the amount 
due by the assessee in respect of arrears 
or the whole of the money when it is 
equal to or less than that amount 
(n) A nobce under this sub-section may 
be issued to any person who holds or may 
subsequently hold any money for or on 
account of the assessee jointly with any 
other person and for the purposes of this 
sub-section, the shares of the joint holders 
in such account shall be presumed, until 
the contrary is proved to be equal. 

(iip A copy of the nobce shall be for- 
warded to the assessee at this last address 
known to the Income-tax Officer, and in 
the case of a joint account to all the joint- 
holders at their last addresses known to 
the Income-tax Officer 

J rv) Save as otherwise provided m tins 
>-sechon, every person to whom • 
notice is issued under tins sub-section 



1961 I.-T. Officer, Mangalore v. Damodar (Ramaswami J.) [Prs. 3-4] S. G. 411 


shall be bound to comply with such 
notice, and, in particular, where any such, 
notice is issued to a post office, banking 
company or an insurer, it shall not be 
necessary for any pass book deposit re- 
ceipt, policy or any other document to be 
produced for the purpose of any entry, 
endorsement or the like being made be- 
fore payment is made notwithstanding 
any rule, practice or requirement to the 
contrary. 

(v) Any claim respecting any property 
in relation to which a notice under this 
sub-section has been issued arising after 
the date of the notice shall be void as 
against any demand contained in the 
notice. 

e o o e e e 

(x) If the person to whom a notice under 
this sub-section is sent fails to make pay- 
ment in pursuance thereof to the Income- 
tax Officer, he shall be deemed to be an 
assessee in default in respect of the 
amount specified in the notice and fur- 
ther proceedings may be taken against 
him for the realisation of the amount as 
if it were an arrear of tax due from him, 
in the manner provided in Sections 222 
to 225 and the notice shall have the same 
effect as an attachment of a debt by the 
Tax Recovery Officer in exercise of his 
powers under Section 222. 

c a o o o P 

Section 297 provides as follows: 

“297. Repeals and savings. — (1) The 
Indian Income-tax Act, 1922 (11 of 1922), 
is hereby repealed. 

(2) Notwithstanding the repeal of the 
Indian Income-tax Act, 1922 (11 of 1922) 
(hereinafter referred to as the ' repealed 

Act )“ O 0 e 0 « ° 

(g) any proceeding for the imposition of 
a penalty in respect of any assessment for 
the year ending on the 31st day of 
March, 1962, or any earlier year, which is 
completed on or after the 1st day of 
April, 1962, may be initiated and any such 
penalty may be imposed under this^Act; 

(j) any sum payable by way of income- 
tax, super-tax, interest, penalty or other- 
wise under the repealed Act may be re- 
covered under this Act, but %vifhout pre- 
judice to any action already taken for the 
recovery of such sum under the repealed 

Act; « e s • • •* 

Section 29 of die old Act reads: 

"When any tax, penalty or interest is 
due in consequence of any order passed 


under or in pursuance of this Act, the 
Income-tax Officer shall serve upon the 
assessee or other person liable to pay such 
tax, penalty or interest a notice of de- 
mand in the prescribed form specifying 
the sum so payable.” 

Section 6 of the General Clauses Act (Act 
10 of 1897), states: 

“Effect of repeal. — Where this Act, or 
any Central Act or Regulation made after 
the commencement of this Act, repeals 
any enactment hitherto made or hereafter 
to be made, then, unless a different inten- 
tion appears, the repeal shall not — 

(a) revive anything not in force or exist- 
ing at the time at which the repeal takes 
effect; or 

(b) affect the previous operation of any 
enactment so repealed or anything duly 
done or suffered thereunder; or 

(c) affect any right, privilege, obliga- 
tion or liability acquired, accrued or incur- 
red under any enactment so repealed; or 

(d) affect any penalty, forfeiture or 
punishment incurred in respect of any 
offence committed against any enactment 
so repealed; or 

(e) affect any investigation, legal pro- 
ceeding or remedy in respect of any such 
right, privilege, obligation, liability, 
penalty, forfeiture, or punishment as 
aforesaid; 

and any such investigation, legal proceed- 
ing or remedy may be instituted, continu- 
ed or enforced, and any such penalty, 
forfeiture or punishment may be imposed 
as if the repealing Act or Regulation had 
not been passed.” 

4. As regards the second item in the 
impugned notice, viz., tax in respect of 
assessment year 1961-62 to the extent of 
Rs. 485.55 the material facts are as fol- 
lows: The assessment proceedings were 
taken and concluded under the old Act 
and tax of Rs. 2,947.56 was imposed and 
demanded. Thereafter, the respondent 
preferred an appeal to the Appellate As- 
sistant Commissioner. In appeal the tax 
liability was reduced to Rs. 485.55. There- 
upon the Income-tax Officer issued a 
notice to the respondent dated Decem- 
ber 11, 1963 purporting to be under 
S. 156 of the new Act The limit of 35 
days for payment of the amount expired 
on January 22, 1964. The impugned notice 
under S. 226 (S) was issued nearly two 
years thereafter on April 23, 1965. The 
argument on behalf of the respondent was 
that both the assessment order as well as 
the appellate order having been made 
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under the old Act, the provisions of S 228 
of the new Act were not applicable The 
High Court has accepted this contention of 
the respondent and has held that the 
notice was invalid to the extent it includ- 
ed the tax of Rs 485.55 for the assess- 
ment year 1961-62 The contention of the 
appellant is that the High Court was in 
error in holding that action under S 228 
of the new Act was possible only in the 
case of an assessee who was “in default” 
and that in the case of an assessment 
under the old Act, no notice under S 158 
of the new Act was possible and there 
was no way of taking advantage of the 
provisions for recovery and collection of 
tax contained in Ss 220 to 234 of the 
new Act. In our opinion, the argument 
on behalf of the appellant is well found- 
ed and must be accepted as correct In 
the first place, it is necessary to notice 
that S 220 (4) of the new Act mentions 
in what circumstances the assessee shall 
be deemed to be in default and S 222 
| provides that when an assessee is in de- 
I fault or is deemed to be in default in 
making payment of tax, the Income-tax 
Officer may forward to the Tax Recovery 
Officer a certificate under his signature 
specifying the amount of arrears due 
from the assessee, and the Tax Recovery 
Officer on receipt of such certificate, shall 
proceed to recover from the assessee the 
amount specified therein by one or more 
of the modes mentioned in the section. 
Section 220 however, provides for other 
methods of recovery and there is no re- 
ference m S 220 (3) to any default on the 
part of the assessee Section 220 (3) mere- 
ly states that the Income-tax Officer may, 
at any time or from time to tune", by 
notice m writing require any person from 
whom money is due or may become due 
to the assessee or any person who holds 
or may, subsequently hold money for or 
on account of the assessee, to pay to the 
Income-tax Officer either forthwith so 
much of the money as is sufficient to pay 
the amount due by the assessee in respect 
of arrears or the whole of the money 
when it is equal to or less than that 
amount In a proceeding under S 220 
(3) of the new Act therefore it is not 
necessary that the assessee should be in 
default or should be deemed to be in 
default and no such condition or limita- 
tion is imposed by the language of that 
sub-section We are accordingly of the 
opinion that the Income-tax Officer had 
authority to issue the nobce dated De- 
cember 11, 1963 under S 156 of the new 
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Act with respect to the tax liability of 
Rs 485.55 incurred by the respondent 
under the old Act The High Court has 
expressed die view that “in the case of 
an assessment under the old Act no 
notice under Section 150 of the new Act 
was possible”, and “there was no way of 
taking advantage of the provisions for 
recovery and collection of tax contained 
w Sections 220 to 234 of the new Act" 
The High Court has based its opinion 
on the premise that all recoveries are 
possible “only when the stage mention 
ed in Secbon 220 (4) was reached, name- 
ly that the assessee had become or deem- 
ed to have been an assessee in default” 
and the action under Section 220 could 
be taken only when an assessee was id 
default. In our opinion, the reasoning 
adapted by the High Court and the con 
elusion reached by it are not correct in 
law The effect of file judgment of the 
High Court on this pomt is that the 
provisions of Secbon 297 (2) (j) of the 
new Act are nullified and declared to 
be of no consequence An interpreta- 
tion of Secbon 226(3) of the new Act 
which leads to such a startling result 
should be avoided as it is opposed to all 
sound canons of interpretation As we 
have already stated, there is nothing in 
the language of Secbon 226 (3) of the 
new Act to warrant the conclusion that 
the assessee should be in default or 
should be deemed to be in default be- 
fore the issue of the nobce under that 
sub-seebon It is true that the group 
of seebons from Secbon 220 to Sec 232 
of the new Act are placed under the 
heading “Collecbon and recovery" But 
in a case falling within Secbon 297 (2) (j) 
of the new Act, for example m a pro- 
ceeding for recovery of tax and penalty 
imposed under the old Act it is not re- 
quired that all the sechons of the new 
Act relating to recovery and collection 
should be literally applied but only such 
of the seebons will apply as are appro- 
priate in the particular case and subject 
if necessary, to suitable modifications. 
In other words, the procedure of the 
new Act will apply to the cases contem- 
plated by Secbon 297 (2) (j) of the new 
Act mutatis mutandis In this connec- 
tion it is relevant to refer to the decision 
of this Court m Kalawab Devi Hail alka 
v C I. T, West Bengal, 1967-60 ITR 
6S0 = (AIR 1968 SC 162), in which it 
was pointed out that Secbon 6 of the 
General Clauses Act will not apply in 
respect of those matters where Farlia- 
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ment had clearly expressed its intention 
to the contrary by making detailed pro- 
visions for similar matters mentioned in 
that section. For these reasons we are 
of opinion that the Income-tax Officer 
had authority to issue the notices under 
Section 156 and Section 226 (3) of the 
new Act with respect to the liability of 
the respondent under the old Act. The 
High Court was therefore in error in 
holding that the impugned notice was 
inoperative in regard to the amount of 
Rs. 485.55 for the assessment year 1961- 
62. 

5. As regards items 4 and 5 for the 
assessment years 1962-63 and 1963-64 the 
argument of the respondent is that the 
impugned notice issued on April 23, 1963 
was not legally valid as notices of 
demand were served on the respondent 
for payment of these sums and time 
given in this notice was due to expire on 
May 21, 1965. The impugned notice 
was issued on April 23, 1965, nearly a 
month before that date. As the tax and 
penalty covered by the notice were not 
due till May 21, 1965 it was said that 
notice of attachment under Sec. 226 (3) 
of the new Act could not legally be 
issued on April 23, 1965. In our opinion, 
there is no warrant for this argument. 
As we have already observed, there is 
nothing in the language of Sec. 226 (3) 
of the new Act to suggest that the asses- 
ses must be in default before a notice 
under that sub-section could be issued. 
It is true that Section 220 of the new 
Act deals with the question as to when 
the tax is payable and when the assessee 
is deemed to be in default but so far 
as Section 226 (3) of the new Act is con- 
cerned, the question of any default of 
the assessee is irrelevant. It was argued 
by Mr. Srinivasan on behalf of the res- 
pondent that the amount of tax must be 
“due to be paid” by the assessee before 
a notice can be issued under Sec. 226 (3) 
of the new Act. It is not disputed in 
this case that the notices of demand 
under Section 156 of the new Act were 
served on the respondent before the 
issue of the notice under Section 226 (3) 
of the new Act. As pointed out by this 
Court in Kesoram Industries and Cotton 
Mills Ltd. v. Commissioner of Wealth- 
tax (Central), Calcutta, 1966-59 ITR 
767 = (AIR 1966 SC 1370), the liability 
to pay income-tax is a present liability 
though the tax becomes payable 
after it is quantified in accordance 


with ascertainable data and therefore the 
amount of the provision (sic) for payment 
of income-tax and super-tax in respect 
of the year of account ending March 31, 
1957 in that case, was a “debt owed” 
within the meaning of Section 2 (m) of 
the Wealth-tax Act and was as such de- 
ductible in computing the net wealth. 
It was further observed in that case that 
there was a perfected debt at any rate 
on the last date of the accounting year 
and not a contingent liability. In the 
present case, there is the additional cir- 
cumstance that the assessments of tax 
and penalty have been made against the 
respondent and demand notices have also 
been issued under Section 156 of the 
new Act. It is therefore not possible to 
argue that the amount of tax and penalty 
for the assessment years 1962-63 and 
1963-64 were not "due by the assessee” 
on April 23, 1965 when the notice under 
Section 226 (3) of the new Act was 
issued. We are accordingly of the opi- 
nion that Mr. Srinivasan is unable to 
make good his argument on this aspect 
of the case. It follows therefore that 
the impugned notice dated April 23, 1965 
was validly issued as regards items 4 and 
5, viz.. Penalty for assessment year 1962- 
63, i. e., Rs. 1,890 and tax for the assess- 
ment year 1963-64, i. e., Rs. 64,307.90. 

6. We proceed to consider the next 
question arising in this appeal, viz., 
whether the High Court was right in 
taking the view that the Income-tax 
Officer did not properly exercise the 
statutory discretion in issuing the im- 
pugned notice with regard to the first 
item, viz., tax' for the assessment year 
1960-61 amounting to Rs. 7,056.15. It 
was argued on behalf of the respondent 
that there was an appeal pending with 
the Appellate Assistant Commissioner 
against the order of assessment and there- 
fore it was incumbent upon the Income- 
tax Officer to exercise the statutory dis- 
cretion properly under Section 220 (6) 
of the new Act in treating the assessee 
as being in default. The finding of the 
High Court is that the Income-tax Officer 
"was not shown to have applied his mind 
to any of the facts relevant to the pro- 
per exercise of his discretion”. In our 
opinion, the finding of the High Court 
cannot be upheld, because the respon- 
dent has not alleged in his unit petition 
any specific particulars in support of his 
case that the Income-tax Officer has 
exercised his discretion in an arbitrary 
manner. In paragraph 12 (b) of the writ 
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petition the respondent had merely said 
that “the order of the Income-tax Officer 
made under Section 220 was arbitrary 
and capricious" No other particulars 
were given by the respondent in his writ 
petition to show in what way the order 
was arbitrary or capricious In the 
counter affidavit the allegations of the 
respondent have been denied m this res- 
pect. We are of opinion that in the ab- 
sence of specific particulars by the res 
pondent in his writ petition it is not 
open to the High Court to go into the 
question whether the Income-tax Officer 
has arbitrarily exercised his discretion. 
In the result we hold that the respon 
dent is unable to substantiate his case 
that the impugned notice is in any way 
defective with regard to item No lie, 
tax for the assessment year 1960-81 
amounting to Rs 7 036 15 
7 For the reasons expressed we set 
aside the judgment of the Mysore High 
Court dated February 1 1967 and order 
that the wnt petition No 846 of 1965 
hied by the respondent should be dis- 
missed We accordingly allow this ap- 
peal with costs 

KSB Appeal allowed. 
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Som Datt Datta, Petitioner v Union 
of India and others Respondents 

Wnt Feta. No 118 of 1968 D/- 20-9- 
1968 

(A) Army Act (1930), Sections 123, 
126 — Offences under Army Act — Juris- 
diction for trial — Offence triable by 
court martial and ordinary criminal 
Courts — Order by authority under Sec- 
tion 125 for trial by court martial — 
Not illegal merely because police officer 
had started investigation. 

When an offence is for the fust time 
created by the Army Act, such as those 
created by Sections 34 35 36 37 eta, 
jt would be exclusively triable by a court 
marbal but sphere a aval offence is also 
an offence under the Act or deemed to 
be an offence under the Act, both an 
ordinary criminal court as well as a 
court martial would have jurisdiction to 
try the person committing the offence 

CM/CM/E869/68 


Such a situation is visualised and prov 
sacra is made for resolving die coafhc 
under Sections 125 and 126 of the Aim 
Act 

Under the scheme of these two sec 
fcons m the first instance it is left t 
the discretion of the officer mentions 
in Section 125 to deade before whid 
court the proceedings shall be institute 
and if die officer decides that the- 
should be instituted before a court mar 
dal the accused person is to be detain 
ed m military custody but if a ennuna 
court is of opinion that the said offeno 
shall be tried before itself it may issu 
the requisite notice under Section 12 
either to deliver over the offender t 
the nearest magistrate or to postpone th 
proceedings pending a reference to th 
Central Government. (Para 4 

Thus where m a scuffle between arm 
Jawans m a dining hall one of them wa 
injured and later on died and on ai 
intimation by one officer the Poba 
Inspector started investigation sent th 
dead body for post mortem and th 
seized articles to Government laboratory 
for chemical examination but later on 
the G O C of the area passed an orde 
constituting court martial and the cos 
was tried by them and the accused wen 
qonvicted under Section 30-1 and Seo 
bon 149 I P C 

Held that merely because the polici 
officer conducted the inquest of the deac 
body or because he seized certain exhi 
bits and sent them to the State Labora 
tory for chemical examination it coulc 
not be reasonably argued that there wa 
a decision of the competent military 
authority under Section 125 of die Army 
Act for handing over the inquiry to the 
Criminal Court On the other hand the 
action of the General Officer Command 
ing indicated that there was a decision 
taken under Section 125 of the Army 
Act that the proceedings should be in- 
stituted before the Court Marbal. 

(Para 5 1 

(B) Criminal P C (189S), Sec. 549 
• — Rules under (S R. O 709 dated 17-4- 
1952) Rules 3, 5 — Applicability — Rides 
not attracted merely because police had 
started investigation in an offence under 
Army Act * — (Army Act (1930), S 123) 

The rules framed by the Central Gov 
eminent under Section 549 of the Oran 
nal Procedure Code apply to a case 
where the proceedings against the ac- 
cused haw already been instituted in an 
ordinary crimin al court having juris die- 
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tion to try the matter and not at a stage 
where such proceedings have not been 
instituted. (Para 7) 

It is also manifest that Rule 3 only 
applies to a case where the police had 
completed investigation and -the accused 
is brought before the Magistrate after 
submission of a charge sheet. The pro- 
visions of this rule cannot be invoked 
in a case where the police had merely 
started investigation against a person 
subject to military, naval or air force 
law. (Para 7) 

Further, where the accused was not 
brought before the Magistrate and charg- 
ed with the offences for which he was 
liable to be tried by the Court Martial 
within the meaning of Rule 3, the situa- 
tion contemplated by Rule 5 does not 
arise and the requirements of that rule 
are, therefore, not attracted. 

(Para 7) 

(C) Army Rules (1954), Rule 50 (2) 

<— Applicability — Rule applies only to 
an alteration of charge before examina- 
tion of witnesses. (Para 8) 

(D) Army Act (1950), Sections 164, 
165 — Orders confirming proceedings 
of Court Martial — No obligation to 
give reasons — Orders not illegal for 
not giving any reasons. 

There is no express obligation imposed 
by Section 164 or by Section 165 of the 
Army Act on the confirming authority 
or upon the Central Government to give 
reasons in support of its decision to con- 
firm the proceedings of the Court Mar- 
tial. 

Apart from any requirement imposed 
by the statute or statutory rule either ex- 
pressly or by necessary implication, it 
cannot be said that there is any general 
principle or any rule of natural justice 
that a statutory tribunal should always 
and in every case give reasons in sup- 
port of its decision. Such orders can- 
not, therefore, be held to be illegal for 
not giving any reasons for confirming 
the orders of the Court Martial. 

(Paras 10, 11) 

Cases Referred: Chronological Paras 

(1952) 1952-1 KB 338 = 1952-1 
All ER 122 , Rex v. Northumber- 
land Compensation Appeal Tri- 
bunal U 

Mr. B. Datta, Advocate (Petitioner was 
also produced in Court), for Petitioner; 

, Mr. C. K. Daphtary, Attorney-General 
for India (M/s. B. D. Sharma and R. H. 
Dhebar, Advocates with him), for Res- 
pondents (Nos. 1 and 5). 


The following Judgment of the Court 
was delivered by 

RAMASWAMI, J.: In this case the 
petitioner has obtained a rule from this 
Court asking the respondents to show 
cause why a writ in the nature of certio- 
rari should not be issued under Art. 32 
of the Constitution for calling up and 
quashing the proceedings before the 
General Court Martial No. JAG 26/6 6- 
67/AA of 1965 from the Judge Advocate 
General (Army branch). Army Head- 
quarters whereby the petitioner was 
found guilty of charges under Sec. 304 
and Section 149 of the Indian Penal 
Code and sentenced to a period of 0 
years’ rigorous imprisonment and cashier- 
ing. Cause has been shown by the 
Attorney-General on behalf of the Union 
of India and other respondents to whom 
notice of the rule was ordered to be 
given. 

2. The petitioner was commissioned 
in the Indian Army in February, 1964 
and was posted as Second Lt. (E. C.- 
55461) and was attached to 397 Engi- 
neering Construction Equipment Com- 
pany in December, 1964. In August 
1965 the petitioner was posted as a Quar- 
ter Master and was transferred to 
Madras along with the Company. It ap- 
pears that Wednesday, September 1, 
1965 was to be celebrated as the Raising 
Day of the Unit when Games and Sports 
entertainment and Bara Khana (evening 
dinner) were to be arranged. In this 
celebration, all officers ana other ranks 
of the Unit had to take some part and a 
number of other Army officers were to 
be received and entertained on behalf 
of the Unit At the variety entertain- 
ment Punjabis and Garhwalis took part 
and each party was given free one bottle 
of rum. But it is alleged that the Pur- 
bias were not given an opportunity to 

E ut up their show and were not given 
•ee a bottle of rum. They were conse- 
quently aggrieved for this . reason. The 
variety entertainment concluded at 
about 1900 hours at the end of which 
rum was issued to the jawans. The bara 
khana was to commence at 2000 hours. 
As there was a delay in the assembly 
of the men at the dining ball, Maj. Agar- 
wal sent the petitioner to the lines to 
find out the cause for the delay and to 
get the men quickly. The petitioner 
went to the lines and it is alleged that 
the accused used filthy language while 
addressing the men. Some of the Pur- 
bias including the deceased Spr. Bishwa- 
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Bajpai wanted the case to be handled 


g-ssisw 

argument between the to gj «“ 
their way to the dining hall The bara 
Ichana was served in two sittings ^ 
nehboner did not join the first sitting 

£, joined the "fef 


3 On September 3, 1965, a Court of 
Enquiry under the provisioffii of Ch. VI 
of the Army Buies was ordered by the 
Commander, Mysore and Kerala eub- 
Area Alter the Court of Inquny had 
concluded the proceedings, a Court Mar- 
tial ivos constituted by an order dated 
August 11, 1966 by Major General S J 
Same, General Officer Commanding 


FT" j , 1 , sitting which con- s a the, General irmcer — -= 

t 1 ° f a limit 30 to 40 men. The quar- Madras, Mysore and Kerala area to try 
S li fted between the tiro JhfJStJJ and other abused persons 
elite ira continued m the ne Court Martial assembled on August 
hall The hghts went off for a 1 g > 1933 and conducted its proceedings 
Ldides and when the hghts came on several subsequent dates In support 
ST 1 ™S observed that a scuffle was of the case of the Pr° se ™ b °?, tart 
„ on m the middle of the hall be- ne sses were exammed At the Wurt 
Iveen the petitioner and other Sikh Martial, the petitioner was 
jS and the deceased As the scuffle an Advocate of the Mnte High Court 


lawans and the aeceaseu. w Y 

oro pressed, the deceased was surround 
cd ?y pehhoner No 1 and the other ac- 
cused persons and the poup moved to- 
wards the service counter The W 
went off for a second time In the dark 
ness tables, benches and P lates w ^ 
hurled about Most of the men ran out 
of the dining halL It is alleged that 


an Advocate ot tne maura* 

Sn Natarajan and he was also assisted 
by a fnend of the accused Major I » 
Narayanan At the tnal the Counsel 
for the petitioner cross-examined me 
witnesses for the prosecution and alter 
the prosecution evidence was c0 ° clu r iji “j 
the petitioner said that he did not mtend 
to call any defence witnesses The pen 


of the dining halL It is auegeu u.av t0 cau any %vr J tten 

nerused No 6 was seen stabbing with a boner, however, submitted 
Se Sm Bishwanath Smgh and the statement He was also | Pj 

latter slumped to the ground Ateri ? ue !Sl, by CoS for the 

No 3 hit mm with a soot rake When he rephed After the Tudge- 

Sie hghts came on after a few minutes, defence was heard and ' “, e J court 

the petitioner and the other accused were Advocate summed up , t ], a t the 
found standing near the place where Spr Martial came to the undhnS homl 
Bishwanath Smgh had fallen Conse- 
quently, Maj Aganval arrived at the 
scene and took Spr Bishwanath Singh 
to the MI room where he was found 
dead by Maj Koley, the Medical Officer 
It api>ears that on September 2, 1965 at 
about 0400 hours the matter_ was re- 


Martial came to tne 
petitioner was guilty of culpable hoM 
cide not amounting to mariaa*™ 
be was a member of an 'mlauEu 
bly and the petitioner was ™ 

cashiering ani 6 years ngonrns nuEgm 
ment Against the decision of the <-o 
Martial tTie pentioner ffled a P 


about 0400 hours the matter was re- Maxbal the petitioner ^ 

ported to the Civil Police by Second Lt under Section 164 of the Army ^ ^ 
PDA. Jesudian A case under S 302, the petition was dismissed J»y ^ 


t Lf A. jesuuiau ^ *“*“'-* 

Indian Penal Code was registered as 
enme No 720/1965 at Pallavaran Police 
Station Madras Shn Bashyam, Inspector 
of Pohce reached the place of occurrence 
at 0430 hours on the same date He 
inspected the d inin g hall and seized cer- 
tain exhibits produced by Maj Agarwai 
He also held inquest on the dead body 
of Spr Bishwanath Smgh and sent the 
dead body for postmortem examination 
to the mortuary, Madras General Hospi- 
tal through Pohce Constable No 1407, 
Ratnam He sent the exhibits seized to 
the State Foremsc Science Laboratory, 
Mate for chemical ™ At 

13430 hours on the same dtp Sn Bubyam 
stopped further mvesngatioS{ as Lt CoL 


the pebtion was dismissed oy , 

firming authonty and the fmding 
sentence by the Court Martial w 
firmed so far as the pehboner was co 
ceraed The pehhoner thereafter Idea 

an appeal under Secbon 165 of e 

Act to the Central Government but me 
appeal was dismissed. 

A. The first quesbon to be 

ed m this case is whether the Court 
Martial had jurisdiction to try and : 
vi ct the pehboner of the offences u 
Secbons 304 and 149, Indian Penal Code 
It was contended by Mr D u tta °nmirt 
half of the pehboner that the Court 
Martial had no junsdicbon having 
card to the mandatory provisions con- 
tained in S 125 of the Army Act and 
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having also regard to the fact that Maj. 
Agarwal had, in the first instance, decid- 
ed to hand over the matter for investi- 
gation to the Civil Police. In order to 
test whether this argument is valid it is 
necessary to scrutinize the provisions of 
the Army Act in some detail. Section 2 
of the Army Act, 1950 (Act 46 of 1950), 
hereinafter called the ‘Army Acf, descri- 
bes the different categories of army per- 
sonnel who are subject to the Army Act 
Section 3(ii) defines a “civil offence” to 
mean “an offence which is triable by a 
criminal court” ; S. 3(vii) defines a “court- 
martial” to mean “a court-martial held 
tinder this Act”; S. 3(viii) defines “crimi- 
nal court” to mean “a court of ordinary 
criminal justice in any part of India, 
other than the State of Jammu and Kash- 
mir”; S. 3 (xvii) defines “offence” to mean 
“any act or omission punishable under 
this Act and includes a civil offence”; 
and S. 3 (xxv) declares that “all words and 
expressions used but not defined in this 
Act and defined in the Indian 
Penal Code shall be deemed to have the 
meanings assigned to them in that Code”. 
Chapter VI is comprised of Ss. 34 to 70. 
Tire heading of the Chapter is “Offen- 
ces”. As we have already noticed, the 
word "offence” is defined to mean not 
only any act or omission punishable under 
the Army Act, but also a civil offence. 
Sections 34 to 68 define the offences 
against the Act triable by court-martial 
and also indicate the punishments for the 
said offences. Section 69 states as fol- 
lows: 

“69. Subject to the provisions of S. 70, 
any person subject to this Act who at any 
place in or beyond India commits any 
civil offence shall be deemed to be guilty 
of an offence against this Act and, if 
charged thereuntil under this section, 
shall be liable' to be tried by a court- 
martial and, on conviction, be punishable 
as follows, that is to say, — 

(a) if the offence is one which would 
be punishable under any law in force in 
India with death or with transportation, 
he shall be liable to suffer any punish- 
ment, other than whipping, assigned for 
the offence, by the aforesaid law and 
such less punishment as is in this Act 
mentioned; and 

(b) in any other case, he shall be liable 
to suffer any punishment, other than 
whipping, assigned for the offence by the 
law in force in India, or imprisonment 
for a term which may extend to seven 
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years, or such less punishment as is in 
this Act mentioned”. 

Section 70 provides: 

“A person subject to this Act who com- 
mits an offence of murder against a per- 
son not subject to military, naval or air 
force law, or of culpable homicide not 
amounting to murder against such a per- 
son or of rape in relation to such a per- 
son, shall not be deemed to be guilty of 
an offence against this Act and shall not 
be tried by a court-martial, unless he 
commits any of the said offences — 

(a) while on active sendee, or 

(b) at any place outside India, or 

(c) at a frontier post specified by the 
Central Government by notification in 
this behalf. 

Explanation . — In this section and in 
S. 69, “India” does not include the State 
of Jammu and Kashmir”. 

Shortly stated, under this Chapter there 
are three categories of offences, namely, 
(1) offences committed by a person sub- 
ject to the Act triable by a court-martial 
in respect whereof specific punishments 
have been assigned; (2) civil offences 
committed by the said person at any 
place in or beyond India, but deemed to 
be offences committed under the Act and, 
if charged under S. 69 of the Act, triable 
by a court-martial; and (3) offences of 
murder and culpable homicide not 
amounting to murder or rape committed 
by a person subject to the Act against a 
person not subject to the military law. 
Subject to a few exceptions, they are not 
triable by court-martial, but are triable 
only by ordinary criminal courts. The 
legal position therefore is that, when an 
offence is for the first time created by 
the Army Act, such as those created by 
Ss. 34, 35, 36, 37, etc., it would be exclu- 
sively triable by a court-martial; but 
where a civil offence is also an offence 
under the Act or deemed to be an 
offence under the Act, both an ordinary 
criminal court as well as a court-martial 
would have jurisdiction to try the person 
committing the offence. Such a situa- 
tion is visualized and provision is made 
for resolving the conflict under Ss. 125 
and 126 of the Army Act, which state: 

“125. When a criminal court and a 
court-martial have each jurisdiction in 
respect of an offence, it shall be in the 
discretion of the officer commanding the 
army, army corps, division or indepen- 
dent brigade in which the accused per- 
son is serving or such other officer as 
may be prescribed to decide before 
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which court the proceedings shall be in- 
stituted, and, if that officer decides that 
they should be instituted before a court- 
martial, to direct that the accused per- 
son shall be detained in military custody. 

126. (1) When a criminal court having 
Jurisdiction is of opinion that proceed- 
ings shall be instituted before itself in 
respect of any alleged offence, it may, 
by written notice, require the officer re- 
ferred to in Section 125 at his option, 
either to deliver over the offender to the 
nearest Magistrate to be proceeded 
against according to law, or to postpone 
proceedings pending a reference to the 
Central Government 
(2) In every such case the safd officer 
shall either deliver over the offender in 
compliance with the requisition or shall 
forthwith refer the question as to the 
court before which the proceedings are 
to be instituted for the determination of 
the Central Government, whose order 
upon such reference shall be final". 
Section 125 presupposes that in respect 
of an offence both a criminal court as 
well as a court martial have each con- 
current jurisdiction Such a situation 
can arise in a case of an act or omission 
punishable both under the Army Act as 
well as under any law in force m India. 
It may also arise m the case of an offence 
deemed to be an offence under the Army 
Act Under the scheme of the two seo- 

1 7 ns, in the first instance, it is left to 
ie discretion of the officer mentioned 
i S 125 to decide before which court 
ie proceedings shall be instituted, and, 
the officer decides that they should be 
istituted before a court martial, the se- 
nsed person is to be detained in mili- 
iry custody, but if a criminal court is 
f opinion that the said offence shall be 
aed before itself, it may issue the re- 
unite nobce under S 126 either to deli- 
er over the offender to the nearest Magis- 
rate or to postpone the proceedings 
ending a reference to the Central Gov- 
mment On receipt of the said requisi- 
tion, the officer may either deliver over 
the offender to the safd court or refer 
the question of proper court for the de- 
termination of the Central Government 
whose order shall be final. These two 
sections of the Army Act provide a satis- 
factory machinery to resolve the conflict 
of jurisdiction having regard to the 
exigencies of the situation in any parti- 
cular case. 
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that merely because MaJ Agarwal had 
directed that the First Information Report 
should be lodged with the Gvil Police 
through Second Lt Jesudian, it means 
that the competent authority under S 125 
of the Army Act had exercised its dis- 
cretion and decided that the proceedings 
should be instituted before the cmninaj 
court The reason is that MaJ Agarwal 
was not the competent authority under 
S 125 of the Army Act to exercise the 
choice under that section. The competent 
authority was the General Officer Com- 
manding, Madras, Mysore and Kerala 
Area and that authority had decided on 
September 2, 1965 that the matter should 
be tned by a Court Martial and not by 
the Criminal Court On the same date, 
the General Officer Commanding Madras, 
Mysore and Kerala Area had ordered the 
constitution of the Court Martial under 
Ch. VI of the Army Rules to investigate 
mto the case of the petitioner and the 
other accused persons There was admit- 
tedly no direction by the Commander of 
that area to hand over the proceedings to 
the Criminal Court. It is true that MaJ. 
Agarwal had directed a report to be 
lodged with the Civil Police at 4 00 A M. 
on September 2, 1965 It is also true that 
Sri Bashyam, Inspector of Police had ins- 
pected the place of occurrence, seized 
certain exhibits and held inquest of the 
dead body of Spr Bishwanath Singh. Sri 
Bashyam has admitted that he stopped in- 
vestigation on the same date as directed 
by die military authorities Merely bo- 
cause Sri Bashyam conducted the inquest 
of the dead body of Spr Bishwanath Singb 
or because he seized certain exhibits and 
sent them to the State Forensic Science 
Laboratory, Madras for chemical exami- 
nation. ft cannot be reasonably argued 
that there was a decision of the compe- 
tent military authority under S 125 of the 
Army Act for handing over the inquiry to 
the Criminal Court On the other hand 
the action of the General Officer Com- 
manding in constituting the Court of In- 

C on September 2, 1963 indicates that 
was a decision taken under S 125 
of the Army Act that the proceedings 
should be instituted before the Conrt- 
MartiaL 

6. The second branch of the arg um e n t 
of the petitioner is based upon S 549 of 
the Criminal Procedure Code which states 
"(1) The Central Government may make 
rules consistent with this Code and the 
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End the Air Force Act and any similar 
law for the time being in force as to the 
cases in which persons subject to military, 
Naval or Air Force law, shall be tried by 
B Court to which this Code applies, or by 
Court-martial, and when any person is 
brought before a Magistrate and charged 
with an offence for which he is liable, to 
be tried either by a Court to which this 
Code applies or by a Court-martial, such 
Magistrate shall have regard to such 
rules, and shall in proper cases deliver 
him, together with a statement of 
offence of which he is accused, to th 
commanding officer of the regimen^ corps 
ship or detachment, to which he belongs, 
or to the commanding officer of the nearest 
military. Naval or Air Force station as 
the case may be, for .the purpose of being 
tried by Court-martial. e 0 „„ 

The Central Government has made rules 
in exercise of powers conferred on it 

Sidm this section. The Rules were pub- 
lished at p. 690 in S 3 of Part II of the 
Gazette of India dated Apnl 26, 19o2, 
under Ministry of Home Affairs, S. R. O. 
709, dated April 17, 1952, Rule* 3 > 

and 8 are to the following effect: 

"3 Where a person subject to military, 
naval or Air Force law is brought before 
a Magistrate and charged with an offence 
for which he is liable to be tried by a 
court-martial, such Magistrate shall n 
nroceed to try such person or to issue 
orders for his case to be referred to a 
Bench or to inquire with a view to his 

commitaent for trial by the Court of 

Sessions or the High Court for any 
fence triable by such Court, unless 
• fa) he is of opinion, for reasons to be 
recorded, that he should so proceed with- 
OTt being moved thereto by competent 
military, N aval or Air Force authonty, 

° r (b) he is moved thereto by such autho- 
ritv 99 

“4. Before proceeding rader tdause (a) 

of Rule 3 the Magistrate shall give wr^em 

notice to the Commanding Officer of the 

accused and until the expiry of a penod 

ofTeven days from the date of the service 

of such notice he shall not 

' fa) convict or acquit the accused under 

c ' cr oasi 945 247 or 248 of the Code 
Sections 243,^40, , .ogg\ 

of Criminal Procedure, 1898 (V o 
or hear him in his defence under Sec- 
tion 244 of the said Code; or . 

fb) frame in writing a charge against 
&e accused under Section 254 of the said 
Code; or 


(c) make an order committing the ac- 
cused for trial by the High Court or the 
Court of Sessions under Section 213 of the 
said Code.” 

“5. Where within the period of seven 
days mentioned in Rule 4, or at any time 
thereafter before the Magistrate has done 
any act or issued any order referred to in 
that rule, the Commanding Officer of the 
accused or competent military. Naval or 
Air Force authority, as the case may be, 
gives notice to the Magistrate that in the 
opinion of such authority, the accused 
should be tried by a court-martial, the 
Magistrate shall stay proceedings and if 
the accused is in his power or under his 
control, shall deliver him, with the state- 
ment prescribed in sub-section (1) of Sec- 
tion 549 of the said Code to the authority 
specified in the said sub-section.” 

“8. Notwithstanding anything in the 
foregoing rules, where it comes to the 
notice of a Magistrate that a person sub- 
ject to military. Naval or Air Force law 
has committed an offence, proceedings 
in respect of which ought to be instituted 
before him and that the presence of such 
person cannot be procured unless through 
military. Naval or Air Force authorities, 
the Magistrate may by a written notice 
require the Commanding Officer of such 
person either to deliver such person to a 
Magistrate to be named in the said notice 
forbeing proceeded against according to 
law, or to stay the proceedings against 
such person before the court-martial, if 
since instituted, and to make a reference 
to the Central Government for determina- 
tion as to the Court before which pro- 
ceedings should be instituted. - 

7. It was argued on behalf of the peti- 
tioner that there was no notice given by 
the Commanding Officer to the Magis- 
trate under Rule 5 that the petitioner 
should be tried by a. Court-martial . and 
hence the criminal court alone had juris- 
diction under Rule 3 to conduct proceed- 
ings against the petitioner for the offences 
charged. In our opinion, the argument 
on behalf of the petitioner is misconceiv- 
ed. The rules framed by the Central 
Government under S. 549 of the Criminal 
Procedure Code apply to a case where 
the proceedings against the petitioner have 
already been instituted in an ordinary cri- 
minal court having jurisdiction to try the 
matter and not at a stage where sudi 
proceedings have not been institut ed. . tt 
is clear from the affidavits filed m the 
present case that the petitioner was not 
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brought before the Magistrate and charg- 
ed with the offences for which he was 
liable to be tned by the Court Martial 
within the meaning of Rule 3 and so the 
situation contemplated by Rule 5 has not 
arisen and the requirements of that rule 
are therefore, not attracted It was point- 
ed out by Mr Dutta that after the First 
Information Report was lodged at Pal 
lavaran police station a copy thereof 
should have been sent to the Magistrate 
But that does not mean that the petitioner 
“was brought before the Magistrate and 
charged with the offences' within the 
meaning of Rule 3 It is manifest that 
Rule 3 only applies to a case where the 
police had completed investigation and 
the accused is brought before the Magis- 
trate after submission of a charge-sheet. 
The provisions of this rule cannot be in- 
voiced in a cose where the police had 
merely started investigation against a 
person subject to military, naval or air 
force law With regard to the holding 
of the inquest of the dead body of Spr 
Bishwanath Singh it was pointed out by 
the Attorney General that Regulation 527 
of the Defence Service Regulations has it- 
self provided that In cases unnatural death 
that is death due to suicide, violence or 
under suspicious circumstances informa- 
tion should be given under S 174, Cnml 
nal Procedure Code to the Civil authori- 
ties, and the conduct of Maj Agarwal in 
sending information to the Civil Police 
was merely in accordance with the provi- 
sions of this particular regulation For 
these reasons we hold that Counsel for the 
petitioner is unable to make good his 
argument on this aspect of the case 

8 We proceed to consider the next 
argument presented on behalf of the peti- 
tioner, namely, that even if the Military 
Court Martial had jurisdiction, it could 
not give a finding of guilt against the 
petitioner with regard to culpable homi- 
cide not amounting to murder unless the 
charge was altered and amended in ac- 
cordance with sub rule (2) of Rule 50 of 
the Army Rules, 1954 It was also con- 
tended on behalf of the petitioner that 
the procedure contemplated by Rule 121 
(4) of the Army Rules was not followed 
by the Court Martial and the Ending of 
the Court Martial must therefore be held 
to be defective In our opinion, there is 
no warrant or justification for this argu- 
ment since Rules 50 (2) and 121 (4) have 
no application to the present case. 
Rules 50 and 121 provide as follows 
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"50 Amendment of charge — (I) At 
any time during the trial, if it appears to 
the court that there is any mistake m the 
name or description of the accused in the 
charge sheet, the court may amend the 
charge sheet so as to correct that mis- 
take 

(2) If, on the trial of any charge, it ap- 
pears to the court at any time before it 
has begun to examine the witnesses, that 
in the interests of justice any addition to, 
omission from, or alteration in, the charge 
is required, it may report its opinion to 
the convening authority, and may ad 
joum, and the convening nuthonty may 
either direct the new trial to be com- 
menced, or amend the charge, and order 
the trial to proceed with such amended 
charge after due notice to the accused." 

“121 Form and record of finding. — 
(1) The finding on every charge upon 
which the accused is arraigned shall be 
recorded, and except as mentioned in these 
rules such finding shall be recorded 
simply as a finding of ‘Guilt/, or of *Not 


(2) When the court is of opinion as re- 
gards any charge that the facts proved do 
not disclose the offence charged or any 
offence of which he might tinder the Act 
legally be found guilty on the charge as 
laid the Court snail acquit the accused 
of that charge 

(3) When the court is of opinion a* 
regards any charge that the facts found 
to be proved m evidence differ material 
ly from the facts alleged m the statement 
of particulars m the charge, but are never- 
theless sufficient to prove the offence 
Stated in the charge, and that the differ- 
ence is not so material as to have pre- 
judiced the accused in his defence it may, 
instead of finding of *Not guilt/ record a 
special finding 

(4) The special finding may find the ac- 
cused guilty on a charge subject to the 
statement of exceptions or variations spe- 
cified therein 

(5) The court shall not find the accused 
guilty on more than one of two or more 
charges laid down in the alternative, even 
if conviction upon one charge necessarily 
connotes guQt upon the alternative charge 
or charges ” 

In the present case there was no neces 
sity for amending the charge by the Court 
Martial under Rule 50 (2) because that 
sub rule only relates to an alteration of 
charge before the examination of wit 
nesses The Court Martial has also not 
contravened the provisions of Rule 121 (4) 
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because that sub-rule is not attracted to 
the present case. On the contrary, the 
finding of die Court-Martial is justified in 
view of the language of S. 139 (6) of the 
Army Act which states: 

“139. (6) A person charged before a 
court-martial with an offence punishable 
under Section 69 may be found guilty of 
any other offence of which he might have 
been found guilty if the provisions of the 
Code of Criminal Procedure, 1898, were 
applicable.” 

We accordingly reject the argument of 
learned Counsel for the petitioner on this 
part of the case. 

9. Finally it was contended on behalf 
of the petitioner that the order of the 
Chief of the Army Staff confirming the 
proceedings of the Court-Martial under 
S. 164 of the Army Act was illegal since 
no reason has been given in support of 
the order by the Chief of the Army Staff. 
It was also pointed out that the Central 
Government has also not given any rea- 
sons while dismissing the appeal of the 
petitioner under S. 165 of die Army Act 
and that the order of the Central Govern- 
ment must therefore be held to be illegal 
and ultra vires and quashed by the grant 
of a writ in the nature of certiorari. In 
this context it is necessary to reproduce 
Ss. 164 and 165 of the Army Act which 
are to the following effect: 

“164. (1) Any person subject to this Act 
who considers himself aggrieved by any 
order passed by any court-martial may 
present a petition to the officer or autho- 
rity empowered to confirm any finding or 
sentence of such court-martial, and the 
confirming authority may take such steps 
as may be considered necessary to satisfy 
itself as to the correctness, legality or pro- 
priety of the order passed or as to the re- 
gularity of any proceeding to which the 
order relates. 

(2) Any person subject to this Act who 
considers himself aggrieved by a finding 
or sentence, of any court-martial which 
has been confirmed, may present a peti- 
tion to the Central Government, the Chief 
of die Army Staff or any prescribed officer 
superior in command to the one who con- 
firmed such finding or sentence, and the 
Central Government, the Chief of the 
Army Staff or odier Officer, as the case 
may be, may pass such order thereon as 
it or he thinks fit.” 

“165, The Central Government, the 
Chief of the Army Staff or any prescrib- 
ed officer may annul the proceedings of 


any court-martial on the ground that they 
are illegal or unjust” 

In contrast to these sections, S. 162 of the 
Army Act expressly provides that the 
Chief of the Army Staff “for reasons based 
on the merits of the case” set aside the 
proceedings or reduce the sentence to any 
other sentence which the court might have 
passed. Section 162 reads as follows: 

‘The proceedings of every summary 
court-martial shall without delay be for- 
warded to the officer commanding the 
division or brigade within which the trial 
was held , or to the prescribed officer, and 
such officer, or the Chief of the Army 
Staff, or any officer empowered in this 
behalf by the Chief of the Army Staff, 
may, for reasons based on the merits of 
the case, but not any merely te chnical 
grounds, set aside the proceedings or re- 
duce the sentence to any other sentence 
which the court might have passed.” 

It is necessary in this context to refer to 
Rules- 61 and 62 of the Army Rules which 
prescribe the standard form of recording 
the opinion of the Court-Martial on each 
charge and of announcement of that find- 
ing. These rules omit all mention of the 
evidence or the reasoning by which the 
finding is reached by the Court-Martial. 
Rules 61 and 62 are to the following 
effect: — 

“61. Consideration of finding.— (1) The 
court shall deliberate on its finding in 
closed court in the presence of the judge- 
advocate. 

(2) The opinion of each member of the 
court as to the finding shall be given by 
word of mouth on each charge separate- 
ly. 

“63. Form, record and announcement of. 
finding. — (1) The finding on every charge 
upon which the accused is arraigned shall 
be recorded and, except as provided in 
these rules, shall be recorded simply as a 
finding of 'Guilty* or of ‘Not guilty’* 

<5 * C <* « « 

(10) The finding on each charge shall 
be announced forthwith in open Court as 
subject to confirmation.” 

10, In the present case it is manifest 
that there is no express obligation impos- 
ed by Section 164 or by Section 165 of 
the Army Act on the confirming autho- 
rity or upon the Central Government toi 
give reasons in support of its decision to! 
confirm the proceedings of the Court 
Martial. Mr. Dutta has been unable to] 
point out any other section of the Act or 
any of the rule made therein from which 
necessary implication can be drawn that 
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such a duty is cast upon the Central Gov- 
ernment or upon the confirming autho- 
rity Apart from any requirement im- 
posed by the statute or statutory rule ex- 
pressly or by necessary implication, we 
are unable to accept the contention of 
Mr Dntta that there is any general 
principle or any rule of natural Justice 
that a statutory tribunal should always 
and m every case give reasons in support 
of its decision. 

LL In English law there is no general 
rule apart from the statutory requirement 
that the statutory tribunal should give 
reasons for its decision in every case In 
Bex v Northumberland Compensation 
Appeal Tribunal 1952-1 KB 338 it was de- 
cided for the first tune by the Court of 
Appeal that if there was a "speaking 
order” a wnt of certiorari could be grant- 
ed to quash the decision of an inferior 
Court or a statutory tribunal on the 

S nnd of error on the face of record. In 
t case, Danning, L. T pointed out that 
the record must at least contain the 
document which initiates the proceedings 
the pleadings, if any, and the adjudica- 
tion, but not the evidence, nor the reasons 
unless the tribunal chooses to incorporate 
them in its decision It was observed that 
if the tribunal did state its reasons and 
those reasons were wrong in law, a wnt 
of certiorari might be granted by the 
High Court for quashing the decision In 
that case the statutory tribunal under the 
National Health Service Act, 1916 had 
fortunately given a reasoned decision, in 
other words, made a ‘speaking order' and 
the High Court could hold that there 
was an error of law on the face of the 
record and a wnt of certioran may be 
granted for quashing it. But the decision 
in this case led to an anomalous result, 
for ft meant that the opportunity for 
certioran depended on whether or not 
the statutory tribunal chose to give rea- 
sons for its decision, in other words, to 
make a ‘speaking order' Not all tri- 
bunals, by any means, were prepared to 
to do so, and a supenor Court had no 
ppwer to compel them to give reasons 
except when the statute required it. This 
incongruity was remedied by the Tri- 
bunals and Inguines Act; 1933 (S 12) (0 
and 7 Elizabeth 2 C, 66), which provides 
that on request a Subordinate authority 
must supply to a party genuinely interest- 
ed the reasons for its decision Section 12 
of the Art states that when a tribunal 
mentioned in the First Schedule of the 
Act gives a decision it must give a written 


or oral statement of the reasons for the 
decision, if requested to do so on or be- 
fore the giving or notification of the de- 
cision- The statement may be refused 
or the specification of reasons restricted 
on grounds of national security, and the 
tribunal may refuse to give the statement 
to a person not principally concerned 
with the decision if it thinks that to give 
it would be against the interests of any 
person primarily concerned. Tribunals 
may also be exempted by the Lord Chan- 
cellor from the duty to give reasons but 
the Council on Tribunals must be con- 
sulted on any proposal to do so As al- 
ready stated, there is no express obliga- 
tion unposed in the present case either 
by S 164 or by S 165 of the Indian Army 
Act on the confirming authority or on the 
Central Government to give reasons for 
its decision We have also not been shown 
any other section of the Array Art or any 
other statutory rule from which the neces- 
sary implication can be drawn that such 
a duty is cast upon the Central Govern- 
ment or upon the confirming authority 
We therefore reject the argument of the 
petitioner that the order of the Chief of 
the Army Staff dated May 26, 1967 con- 
firming the finding of the Court Martial 
under S 164 of the Army Act or the order 
of the Central Government dismissing the 
appeal under S 165 of the Army Act are 
in any way defective in law 
12. For the reasons expressed we hold 
that the petitioner has made out no case 
for the grant of a wnt under Art 32 of 
the Constitution. The application accord- 
ingly fails and is dismissed. 

D R-R. Application dismissed. 
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The following Judgment of the Court 
was delivered by 

MITTER, J. : The main question in- 
volved in this appeal is, whether the 
statement of the appellant recorded by a 
village Mukhiya before he was handed 
over to the police is admissible in evi- 
dence; and if so, whether the court could 
reject a part thereof and rely on the re- 
mainder along with other evidence ad- 
duced to hold him guilty of an offence he 
was charged with. The evidence against 
the appellant was all circumstantial and 
there can be no doubt that if the state- 
ment before tbe mukhiya is to be left out 
of consideration, the appellant cannot be 
held guilty. 

2. The appellant who was a student of 
a school in Jhajha was charged with the 
murder of a fellow student of the same 
school and robbing him of the sum of 
Rs. 34 on October 12, 1961. The addi- 
tional Sessions Judge, Santhal Parganas 
acquitted tbe appellant of both the 
charges but, in appeal, the High Court 
found him guilty of the charge of murder 
and sentenced nim to imprisonment for 


life. The appellant has come up to this 
Court by special leave. 

3. The case of the prosecution leading 
to the discovery of the murder and arrest 
of the appellant is as follows. When the 
Baraum-Sealdah passenger reached 
Madhupur station at about 3.52 p. m. on 
12th October 1961 the dead body of a 
person was discovered in the lavatory of 
a first class compartment of that train. 
One Anil Kumar Roy who wanted to board 
the said compartment at Jasidih station (in 
between Jhajha and Madhupur) could not 
get the door opened and had to board 
another compartment The dead body 
was found with the neck cut and bes- 
meared with blood. Blood was coming 
out from the veins of the neck and there 
was plenty of it on the floor of the lava- 
tory. The clothes of the deceased and his 
belongings like a comb, handkerchief 
were also blood-stained and there were 
finger marks in the lavatory. Photographs 
of the deceased were taken and later the 
body was identified as that of Jai Prakash 
Dubey, a student of class X-B Science of 
Jhajha High School. The postmortem re- 
port showed that there were no less than 
six incised injuries caused by some sharp 
cutting weapon. The injuries were homi- 
cidal, and death was caused by bleeding 
and shock. 

4. The appellant was noticed by one 
Ram Kisbore Pandey (P. W. 17) washing 
blood-stained clothes with soap in the 
river Patro about one hour before sunset 
on 12th October 1961. Pandey noticed 
that the left hand of the appellant was 
cut and he questioned the appellant as to 
how he had got his clothes blood-stained. 
The appellant’s version was that when he 
was coming from the side of Gangamami 
a cow boy had assaulted him and cut his 
finger with glass and snatched away his 
money. Reaching his house in village Sap- 
tar, Pandey mentioned this to Shiv Shan- 
kar Pandey, P. W. 25. Shiv Shankar Pan- 
dey learnt from his elder brother, Basdeo 
that a murder had been committed in the 
Barauni train and the murderer was mis- 
sing. They suspected that the appellant 
might be the murderer and decided to go 
and search for him. All the three along 
with Pathal Turi and one Aiodhya Turi, 
two chowlddars went to the bank of that 
river but could not find the appellant. 
There they were told by Jagamath Mahto 
and Rameshwar Mahto (P. Ws. 19 and 20) 
that they had noticed a man with wet 
clothes asking the way to Deoghar. Pro- 
ceeding further, this group of persons 
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found the appellant about a mile from 
Tihthapur going behind a bullock cart 
On being accosted the appellant said that 
he was going to village Rosban to his 
sister’s place and that he had not com- 
mitted any murder The appellant was 
then wearing a pair of trousers and a 
shu t and had with him some books, an 
exercise book, a chhura (knife) besides a 

E air of trousers and a shirt which were 
oth wet They apprehended the appel 
lant and took him to village Saptar They 
called on the Sarpanch of the village who 
directed them to take the appellant to 
the Mukhiya not making any enquiry him- 
self The Mukhiya s place m Lorajore 
was at a distance of about a mile from 
Saptar The party reached there at 
about 9 o'clock at night and stayed there 
for 2 or 3 hours At about midnight on 
12th October 1961 the Mukhiya took down 
the statement (Ex. 6) of the appellant and 
directed the party to take the appellant 
to the police station. The party reached 
Madhupur police station at about 5im 
on October 13, 1961 Bnj Bihan Pathak, 
Sub Inspector of Pohce (P W 39) seized 
the articles which the appellant had with 
him in the presence of two witnesses and 
prepared a seizure list The articles seiz 
ed from the accused included a shirt, a 
pair of trousers, a leather belt, a pair o! 
shoes 4 blood stained cop> books, two 
bool.fi pages of one being blood stained. 
He also prepared an injury report of the 
appellant and sent him to a doctor forexa 
minahon The officer in charge of the Rail 
way Police Station Madhupur, Gorakh 
Prasad Singh (P W 51) proceeded with 
the investigation, took charge of various 
articles found in the compartment of the 
Barauni passenger, received the post- 
mortem report examined witnesses and 
sent all the material exhibits to the Che- 
mical Examiner for examination and re- 
port. The report of the Chemical Exa 
miner showed that among the articles 
found with the appellant Nishi Kant Jha 
and sent up for examination the following 
were stained with human blood (I) lea 
ther belt cutting (2) cuttings of under 
wear, trousers and shirt, (3) pair of chap- 
pal (4) portion of a shoe, (5) one big 
knife ana (6) several books, papers and an 
exerase book. The report also showed 
that sample of blood found on the de- 
ceased was of the same group as that ol 
the appellant. 

S The appellant pleaded not guilty 
Before taking a note of his statement 
under S 342 of the Code of Criminal Pro- 


A.LR. 

cedure, it will be useful to reproduce his 
statement Ex. 6 recorded by Mukhiya at 
Lorajore before he was handed over to 
the pohce The statement reads 1 

"I am Nishi Kant Jha, son of Nilkanth 
Jha, resident of Babuipur, P S Jasidih, 
Sub Division Deoghar, District Santhal 
Parganas To-day 12-10-61 at about 12 
midnight, chowladars Pathal Tun and 
Ayodhya Tun of village Saptar and Sheo 
Shankar Pandey, Ram Kishore Pandey 
and Basudeo Pandey of the same village 
arrested me and brought me My state- 
ment is that when I boarded the first class 
compartment in Barauni passenger at Jha 
jha, an unknown person was sitting in it 
when the train reached near Simultala 
and when it stopped there, Lai Mohan 
Shanm resident of Deoghar, P S. Deo- 
ghar, district Dumka entered into that 
compartment I had been knowing him 
from before When the tram stopped at 
the Jasidih station and when I went to 
get down, Lai Mohan Sharma who had 
Boarded the tram at Simultala, did not 
allow me to get down at the Jasidih sta 
taon When the train moved ahead of 
Jasidih station, in the meanwhile Lai 
Mohan Sharma took that outsider into 
the lavatory and began to beat lum At 
this I caught hold of his hand, as a re- 
sult of which my left fore-finger got in- 
jured with knife Thereupon he asked 
me to be carefuL Then, on being afraid 
I s*t quietly in that very compartment 
He further said that I should not open 
the door and window of the compart 
raent and if I would do so I would be 
inviting death At that very time, he 
Jailed him When the tram was reach- 
ing near Mathurapur, he jumped down 
from the running train and fled away 
Lai Mohan Sharma fled away I also 
jumped down on the other side of Patro 
mer near Madhupur and fled away in 
order to save my life because I appre- 
hended that I would be the only per- 
son who would be arrested. Thereafter, 
I came to the village Ratu Bahiar lying 
by the side of Patro river and after- 
wards I took my clothes to Patro nver 
and washed them with a soap Mean- 
while a bullock cart was going to Deo- 
ghar Therefore I sat on that very 
bullock cart and started for Deoghar 
After I had covered about a mile, Pathal 
Tun, Shankar Pandey, Ram Kishore 
Pandey, Ayodhya Tun, the chowladar 
and Rameshwar Mahto got me down 
from the bullock cart and brought be- 



1969 Nishi Kant v. State of Bihar (Mitter J.) [Pis. 5-9] s. C. 425 


fore you. I know their names after en- 
quiring the same from them.” 

6. At the end of the statement there 
was an endorsement reading: 

“On my understanding my statement, 
I affix my signature.” 

The signature appearing thereunder was 
admitted by the appellant to be his 
bearing date 12th October 1961. From 
the said statement the following emerge: 

(1) The appellant had boarded a first 
class compartment in Barauni passenger 
at Jhajha already occupied by a person 
not known to him. 

(2) When the train reached -Simutala 
one Lai Mohan Sharma, resident of Deo- 
ghar entered that compartment. 

(3) When the train proceeded further 
and stopped at Jasidih station, the ap- 
pellant wanted to get down but was 
prevented from doing so by Lai Mohan. 

(4) After the train moved out of Jasi- 
dih Lai Mohan caught hold of the first 
occupant of the compartment and took 
him into the lavatory and started beat- 
ing him. 

(5) The appellant wanted to prevent 
this and in trying to catch hold of the 
assailant’s hand he was injured by a knife. 
Thereafter he took no further steps to 
prevent the commission of the crime. 

(6) Lai Mohan Sharma threatened him 
with death in case he wanted to open 
the door or the window of the compart- 
ment and killed the stranger. 

(7) When the train was reaching 
Mathurapur Lai Mohan jumped out of 
it and ran away. 

(8) The appellant also jumped out of 
the train after it had crossed the river 
Patro near Madhupur and fled away 
to save his life because he was appre- 
hensive of being arrested as the only per- 
son left in the compartment 

(9) He went to the village Ratu Bahiar 
near the river Patro and washed his 
clothes in the river with a soap. 

(10) Thereafter he took a ride in a 
bullock cart going to Deoghar but after 
covering a mile or so he was apprehend- 
ed by Pathal Turi, Shankar Pandey, Ram 
Kishore Pandey, Ayodhya Turi, the 
chowlddar and Rameshwar Mahto. 

7. On the face of it the statement 
goes to show that die appellant was pre- 
sent in the compartment when the mur- 
der was committed by Lai Mohan 
Sharma, that he did not know; the victim 
that the murder was committed after 
the train had left Jasidih station, that he 


himself was prevented from getting out 
of ihe train at Jasidih, that he suffered 
an injury' on his left fore-finger from 
the knife of the assailant and that he 
jumped out of the train near the river 
Patro. He did not mention having been 
accosted by Ram Kishore Pandey while 
he was washing his clothes in the river 
nor did he make any statement to the 
effect that he had received the injury as 
a result of a scuffle with a cow boy. 

8. At the trial evidence was adduced 
by the Headmaster of the school that 
Jai Prakash Dubey, the victim, was an 
old student while the • appellant had 
joined that school in the month of March 
1961. They belonged to die same stand- 
ard but ivere not in the same section in- 
asmuch as one was in the arts section 
while the other was in the science sec- 
tion. The Headmaster deposed to the 
fact that both of them used to play foot- 
ball and that no enmity was known to 
exist between the two. 

9. In his statement under Section 342 
Cr. P. C. the appellant said that he could 
not identify the photographs of the vic- 
tim as diose of Jai Prakash Dubey and 
that he did not know Jai Prakash Dubey. 
He did not board a first class compart- 
ment of Barauni passenger at Jhajha, that 
he did not jump off the train when it 
was nearing Madhupur. He admitted 
having V' ashed his blood-stained clothes 
in the river Patro near the village of 
Ratu Bahiar and ftiat a person had en- 
quired of him the reason for his clothes 
being stained with blood. He did not 
admit that he had told anyone that while 
coming from the side of Gangamami he 
had been assaulted by some herdsmen 
and cut his finger with glass and said 
that his reply to the query was that he 
had an altercation with a herdsman on 
his asking about the way when the latter 
wanted to assault him with a sharp- 
edged knife and on his catching hold of 
it he had cut his hand. He denied hav- 
ing enquired of anybody about the way 
leading to Deoghar and he also denied 
that he was arrested while he was a 
mile ahead of village Titithapur follow- 
ing a bullock cart. He admitted having 
held in his hand clothes which had been 
w’ashed in the river and blood-stained 
books and copy bools, pages of some 
of the books being blood-stained. He 
did not admit that he had with him a 
knife when he was arrested. He admit- 
ted having been taken to the house of 
the Mukhiya Sudama Raut but his ver- 
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sacra was that when he reached there 
they all began to beat him and told him 
that he must mak e a statement as sug- 
gested by them. With regard to Ex. 0 
his version was that it was not his state- 
ment but that he had been made to put 
his signature on a piece of blank paper 
which was later made use of as his 
statement He denied that the writing 
of the endorsement ascribed to him was 
his His account of the activities on 
that day was as follows. He had board- 
ed a third class compartment In Toofan 
Express on 12th October 3961 intend- 
ing to pay a visit to his father's sister’s 
daughter at Roshan and thereafter go- 
ing to his native place. He had reached 
Madhupur at about 12-30 p m. and left 
for Roshan. He had lost nis way after 
some distance and enquired of some 
herdsmen about the way to the village 
These herdsmen started to abuse him 
for having lost his way On his remoo- 
stration, a scuffle took place At this 
point of time another herdsman appear- 
ed with a lathi which was shining like 
glass and wanted to assault him with 
this On Ins catching hold of the lathi 
he got his hand cut which was bleed- 
ing His clothes and books also got 
stained with blood whereupon the herds- 
man ran away He purchased a soap 
and went to wash his clothes In Patro 
river and take his bath. People who 
met him there had asked him about his 
injury and he had given them the ver- 
sion just now mentioned. Thereafter 
when he was neanng the village Roshan 
a number of persons came and appre- 
hended him on a charge of murder They 
took him to the Mukhiya's house at 
8-30 p m in the night and kept him 
there assaulting him with lathis and 
slaps The Mukhiya had asked him to 
confess his guilt and give a statement 
and on his refusing to do so, he was 
again assaulted ana threatened with 
death. Through fear he had affixed his 
signature on a blank paper 

10 On the evidence the High Court 
found that the train had left Jasidih at 
3-23 p m. its next halt being Madhupur 
where it reached at 3-52 p m The 
door of a first class compartment was 
found closed at Jasidih and could not be 
opened. In the view of the High Court 
the murder was committed in the lava- 
tory of the first class compartment be- 
tween Jasidih and Madhupur On a 
dose scrutiny of the evidence adduced, 
the High Court found die following in- 


criminating circumstances against the 
appellant: — 

(a) Only about two hours after tho 
murder L e. between 5 to 6 p m. he 
was seen washing his blood-stained 
clothes on the bank of the river Patro. 

(b) At the time of his apprehension by 
Ram Kishore Pandey and others he was 
holding blood-stained exercise books, 
and other books some of the pages 
being blood-stained. 

fc) He also bad with him at that tuna 
a knife the length of the blade and the 
handle of which was about 9". 

(d) According to the medical evidence 
the in junes of the victim could have 
been caused by that knife which was m 
the possession of the appellant One of 
the horizontal incised injuries L e. injury 
No 6 was 5"X2*704" 

(e) The left hand of the respondent 
was noticed with a cut injury at the 
bank of the saidnver The marks of other 
injuries on the body of the appellant were 
compatible with a scuffle with the vic- 
tim in the compartment of the tram. 

(0 The explanation of the appellant 
with regard to the possession of blood- 
stained clothes and articles and the in- 
jury on his body was not acceptable. 


1L In the light of the above incrimi- 
nating circumstances culled from the 
evidence, the acceptance of the state- 
ment of the appellant in Ex. 6 that ho 
had travelled together with an unknown 
person later identified as the victim 
Prakash Dubey In the same compartment 
would be conclusive to prove the guilt 
of the appellant if his further statement 
in Ex. 8 about the part played by Lai 
Mohan Shanna be rejected. The appel- 
lant had admitted his presence on the 
scene of the murder, but it was his ver- 
sion that the crime was committed by 
someone else while he himself was a 
helpless spectator When the assailant 
jumped off the train he followed suit 
being apprehensive of arrest on the 
charge of murdering the unknown per- 
son He had done so near the river 
Patro Some portions of the statement 
were not found to be acceptable It & 
not possible to believe that u Lai Mohan 
Sharma wanted to commit the murder 
he would prevent the appellant from 
getting off the train at Jasidih so as to 
nave a witness who knew his name and 
address and testify to his commission of 
the crime. Lai Mohan Shanna was not 
in the trail at Jhajha and no details were 
given about any quarrel between him 
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and the victim which might lead the 
former to make the attack on Jai Prakash. 
Apparently there was no motive for Lai 
Mohan S harm as commission of the crime. 
Again it is not possible to believe that 
Lai Mohan Sharma should not have tried 
to do away with the appellant also. The 
version of the appellant receiving the 
injury on his left hand in the railway 
compartment was also unbelievable. So 
was his story of a scuffle with the herds- 
man and cutting his hand as a result 
thereof. The cause for the herdsmen 
abusing the. appellant and his remon- 
strance followed by an attack on his 
person all appear to be imaginary. The 
only incised injury which the appellant 
had suffered was skin deep and it is 
impossible to accept the story that the 
bleeding was so profuse as to have 
necessitated his washing his shirt and 
trousers in the river. Nor does such an 
injury account for the other articles like 
his belt, shoes and books being stained 
with blood which was sought to be re- 
moved by washing.' 

12. The contention urged on behalf 
of tiie appellant that the statement was 
not voluntarily made and as such could 
not be admitted in evidence was rightly 
rejected by the High Court. The High 
Court noted that no suggestion had been 
made to any one of the persons who had 
taken the appellant to the Mukhiya and 
had been tendered for cross-examination 
that any of them had assaulted the ap- 
pellant nor was any suggestion made 
that the appellant had been coerced or 
threatened with dire consequences if he 
did not make the statement The ap- 
pellant’s own version that he was made 
to give his signature on a blank piece 
of paper cuts at the root of his case that 
he made a statement as a result of a 
threat or assault for in that case all 
that was necessary was to get his signa- 
ture. 

13. A point was sought to be made 
by counsel for the appellant that the 
footprints and finger prints in the lava- 
tory of the first class compartment taken 
at Madhupur station were found to be 
different from those of the appellant 
and that this went to show that the ap- 
pellant could not have been the murder- 
er. The High Court turned down this 

i contention on the ground that before the 
police took charge of the situation many 
people had entered the compartment of 
the train and the above difference there- 


fore was not a factor on which any re- 
liance could be placed. 

14. The High Court found that the 
appellants version that he did not know 
the victim unacceptable. His version in 
Ex, 6 as to how he came to sustain his 
cut injury was entirely different from 
that given in his statement under Sec- 
tion 342. The High Court also could 
not accept his version that he had lost 
his way to his sisters village at Roshan 
and that he had suffered an injury in 
the way suggested by him in his state- 
ment under Section 342. But however 
grave the incriminating circumstances 
against the appellant as summarised by 
the High Court may be, they were not 
enough to fasten the guilt on the accus- 
ed unless a portion of his statement 
Ex. 6 is pieced together with them. It 
is only this statement which contains an 
admission that he was travelling by the 
Barauni passenger in a compartment 
where he saw a murder committed and 
that he had jumped out of the train near 
the river Patro before getting to Madhu- 
pur and the entire evidence minus the 
unacceptable portion of Ex. 6 lead to the 
irresistible conclusion of the appellant’s 
guilt 

15. It was contended before ns by 
learned counsel for the appellant that 
if the statement is to be considered at 
all, it must be taken as a whole and the 
court could not act upon one portion of 
it while rejecting the other. Counsel 
sought to rely on three judgments of this 
court in aid of his contention that a 
statement which contains any admission 
or confession must be considered as a 
whole and the court is not free to accept 
one part while rejecting the rest. In 
our view, the proposition stated so wide- 
ly cannot be accepted. As Taylor puts 
it in his Law of Evidence (11th edition) 
Article 725 at page 502 that with regard 
to the general law of admissions, the 
first important rule is that 

"the whole statement containing the 
admissions must be taken together; for 
though some part of it may be favour- 
able to the party, and the object is only 
to ascertain what he has conceded 
against himself, and what may therefore 
be presumed to be true, yet unless the 
whole is received, the true meaning of 
the part, which is evidence against him, 
cannot be ascertained. But though the 
whole of what he said at the same time, 
and relating to the same subject, must be 
given in evidence, it does not follow 
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that all the parts of the statement should 
be regarded as equally deserving of cre- 
dit, but the jury must consider, under 
the circumstances, how much of the en 
tire statement they deem worthy of be- 
lief including as well the facts asserted 
by the party in his own favour as those 
making against him" 

With regard to criminal cases, Taylor 
states 

"In the proof of confessions — as in the 
case of admissions in civil causes — the 
whole of what the prisoner said on the 
subject at the time of making the con- 
fession should be taken together 

But if after the entire statement of the 
prisoner has been given in evidence, the 
prosecutor can contradict any part of it, 
he is at liberty to do so, ana then the 
whole testimony is left to the jury for 
their consideration, precisely as in other 
cases where one part of the evidence is 
contradictory to another Even without 
such contradiction it is not to be sup- 
posed that all the parts of a confession 
are entitled to equal credit. The jury 
may believe that part which charges the 
prisoner, and reject that which is m his 
favour, if they see sufficient grounds 
for so doing If what he Said in his own 
far our is not contradicted by evidence 
offered by the prosecutor, nor is impro- 
bable m itself, it will be naturally be- 
lieved by the Jury but they are not 
bound to give weight to it on that ac- 
count, being at liberty to Judge of if, 
like other evidence, by all the circum- 
stances of the case" 

In Roscoe’s book on Criminal Evidence 
(16th Edition, page 52), the statement of 
law is much to the same effect Roscoe 
also cites a decision in Rex v Clewes, 

e 4 Car and P 221 where the con- 
i of the prisoner charged with 
murder that he was present at 
die murder but that it was com- 
mitted by another person and that he 
took no part in it, was left to be consi- 
dered by the jury with a direction that 
the jury might, if they thought proper, 
believe one part of it and disbelieve an- 
other According to Archbold s Crimi- 
nal Pleading Evidence and Practice 
(Thirty sixth Edition, page 423) 

*Tn all cases the whole of the confes 
sion should be given in evidence, for it 
is a general rule that the whole of the 
account which a party gives of a transac- 
tion must be taken together, and his 
admission of a fact disadvantageous to 


himself shall not be received, without 
receiving at the same time his contempo- 
raneous assertion of a fact favourable to 
him, not merely as evidence that he had 
made such assertion, but admissible evi- 
dence of the matter thus alleged by him 
in his discharge It has been 

said that jf there be no other evidence 
m the case, or none which is incompah 
ble with the confession, it must be taken 
as true, but the better opinion seems to 
be that, as in the case of all other evi- 
dence, the whole should be left to the 
jury, to say whether the facts asserted 
by the prisoner in his favour be true" 

16 In this case the appellant’s state- 
ment m Ex. 6 on which reliance is 
placed to show that the appellant could 
not be guilty of the crime was found 
wholly unacceptable His version of 
Lai Mohan Sharmas commission of the 
crime, his being prevented from 
getting down from the tram at 
Jasidih, Lai Mohan apparently com 
mittrng the crime *forcmg the appel- 
lant to be a witness to it and the latter’s 
version of the manner m which he re- 
ceived the injury were unacceptable to 
the High Court and we see no reason 
to come to any different conclusion The 
other incriminating circumstances already 
tabulated, considered along with the ap- 
pellants statement that he was present 
in the compartment when the murder 
was committed, that he jumped from the 
train near the nver, that he gave a dif 
ferent version as to how he had received 
his injury, his statement that he had lost 
his way to the village Roshan being un- 
acceptable all point conclusively to bis 
having committed the murder 

17 There Is nothing in the judgments 
of this Court to which reference was 
made which can help the appellant. In 
Hanumant v State of Madhya Pradesh 
1052 SCR 1091 = (AHt 1932 SC 343) 
the facts were as follows On a com- 
plaint filed by the Assistant Inspector 
General of Police, Anti-Corruption De- 
partment, two persons by name Nargund 
kar and Patel, were tried for the offence 
of conspiracy to secure a contract of 
Seom Distillery by forging the tender 
Ex. P-3A and for commission of the of 
fence of forgery of the tender and of 
another document Ex P.24. The special 
Magistrate convicted both the appellants 
on all the three charges The Sessions 
Judge quashed the conviction of both 
the appellants under the first charge of 
criminal conspiracy but maintained the 
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convictions and sentences under S. 465, 
I. P. G. on the charges of forging Exs. 
P-3A and P-24. Both the appellants 
went up in revision to the High Court 
but without any success. Examining the 

* evidence in the appeal by special leave, 
this Court held that the peculiar fea- 
tures relied on by the courts below in 
Ex. P-3A should be eliminated from con- 
sideration and it was held that there 
were really no circumstances inconsis- 
tent with Ex. P-3A being a genuine 
document. In respect of the charge re- 
garding Ex.' P-24 the trial Magistrate 
and the Sessions Judge used the evidence 
of experts to arrive at the finding that 
the letter' Ex. P-24 was typed on article 
A which had not reached Nagpur till the 
end of December 1946 and therefore the 
letter was antedated. The High Court 
although of the view that the evidence 
of the experts was inadmissible proceed- 
ed nevertheless to discuss it and place 
some reliance on it. The lower courts 
held that the evidence of experts was 
corroborated by the statements of the 
accused recorded under Section 342. In 
rejecting this conclusion it was observed 
by this Court: 

"If the evidence of the experts is eli- 
minated, there is no material for holding 
that Ex. P-24 was typed on article A. 
The trial Magistrate and the learned 
Sessions Judge used part of the state- 
ment of the accused for arriving at the 
conclusion that the letter not having 
been typed on article B must necessarily 
have been typed on article A. Such use 
of the statement of the accused was 
wholly unwarranted. It is settled law 
that an admission made by a person 
whether amounting to a confession or 
not cannot be split up and part of it 
used against him. An admission must 
be used either as a whole or not at all. 
If the statement of the accused is used 
as a whole, it completely demolishes the 
prosecution case and, if it is not used at 
all, then there remains no material on 
the record from which any inference 
could be drawn that the letter was not 

written on the date it bears we 

hold that there is no evidence whatso- 

• ever on the record to prove that this 
letter Ex. P-24 was antedated and that 
being so, the charge in respect of for- 
gery' of this letter also fails.” 

IS. Learned counsel for the appellant 
sought to rely on the above statement 
of law’ in aid of his contention that the 
statement in Ex. 6 should either be taken 


as a whole or rejected altogether. In 
our view that was not the ratio deci- 
dendi in Hanum ant’s case. As was 
pointed out by this Court with the eli- 
mination of the evidence of die experts 
there was no material for holding that 
Ex. P.24 was typed on article A raid 
consequentiy the only evidence on (he 
subject being in the statement of the 
accused a part of it could not be relied 
on leaving apart the exculpatory part 

19. This is made more dear in die 
next case which was cited by learned 
counsel. In Palvinder Kaur v. State of 
Punjab (1), 1953 SCR 94=(AIR 1952 SC 
354) the appellant was tried for offences 
under Sections 302 and 201, Indian 
Penal Code in connection with the charge 
of murder of her husband. She was 
convicted by the Sessions Judge under 
Section 302 but no verdict was record- 
ed regarding the charge under Sea 201. 
On appeal, the High Court acquitted her 
of the charge of murder but convicted 
her under Section 201, I. P. C. With 
regard to this the High Court held that the 
most important piece of evidence in sup- 
port thereof was die confession made by 
the appellant which diough retracted 
was corroborated on this point by inde- 
pendent evidence so as to establish die 
charge. This Court held that there was 
no evidence to establish affirmatively 
that the death of the appellant’s husband 
was caused by poisoning and that being 
so the charge under Section 201, I. P. C. 
also must fail. According to this Court, 
the High Court in reaching a contrary 
conclusion not only acted on suspicions 
and conjectures but on inadmissible evi- 
dence. With regard to the alleged con- 
fession of the appellant, it was held that 
the High Court not only was in error in 
treating the same as evidence in the 
case but was further in error in accept- 
ing a part of it after finding that the 
rest of it was false. In that case, the 
evidence showed that the body of the 
appellant’s husband was > found in a 
trunk and discovered in a well and that 
the accused Bad taken part in the dis- 
posal of the body but there was no evi- 
dence to show the cause of his death or 
the manner and circumstances in which 
it came about. Referring to the decision 
of Hanumants case, 1952 SCR 1091 = 
(AIR 1952 SC 343) (supra) it was reiterat- 
ed that the court cannot accept the in- 
culpatory part of a statement and reject 
the exculpatory' part. The Court also re- 
ferred to the observations of the Full 
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Bench of the Allahabad High Court in 
Emperor v Balmakund ILB 52 All 1011 
=(AIR 1931 AH 1) (FB) and fully con- 
curred therem 

20 In tlie Allahabad case the ques- 
tion referred to the Full Bench was, 
whether the court could accept the incul- 
patory part of a confession which com- 
mended behef and reject the exculpatory 
part which was inherently incredible on 
reference to a large number of authori- 
ties cited the Full Bench observed that 
these authorities actually established no 
more than this that (a) where there is 
other evidence a portion of the confes- 
sion may m the light of that evidence be 
rejected while acting upon the remain- 
der with the other evidence and (b) 
where there is no other evidence and 
the exculpatory element is not inherent- 
ly incredible, the court cannot accept the 
inculpatory element and reject the ex- 
culpatory element According to the Full 
Bench of the Allahabad High Court the 
two rules above stated had been appli 
ed during the last one hundred years and 
the Full Bench answered the reference 
by holding "where there is no other evi- 
dence to show affirmatively that any 
portion of the exculpatory element in the 
confession is false the court must accept 
or reject the confession as a whole and 
cannot accept only the inculpatory ele- 
ment while rejecting the exculpatory ele- 
ment as inherently incredible". 

21 Relying on the above statement 
of the law it was said by this Court in 
Palvmder Kaur’s case, 1953 SCR &4 = 
(AIR 1952 SC 354) that no use could be 
made of her statement contained in the 
alleged confession to prove that the death 
of her husband was caused by poisoning 
or ss s remit of sb gUsbos hsrrirg been 
committed and once this confession was 
excluded altogether, there remained no 
evidence for holding that her husband 
had died as a result of the administra- 
tion of potassium cyanide 

22. The last decision of this Court 
referred to by counsel, viz.. Naraln Singh 
v State of Punjab, (1963) 3 SCR 678= 
(1964) (1) Cn LJ 730) does not add any- 
thing which need be taken note of to 
the propositions of law laid down in tho 
abovementioned case 

£3. In this case the exculpatory part 
of the statement m Ex. 6 is not only in- 
herently improbable but is contradicted 
by the other evidence. According to this 
statement, the injury which the appel- 


lant received was caused by the appel- 
lant’s attempt to catch hold of the band 
of Lai Mohan Sbarma to prevent the at 
tack on the victim. This was contradict 
ed by the statement of the accused him- 
self under S 342 Cr P C to the effect 
that he had received the injury in a scuf 
fie with a herdsman The injury found 
on his body when he was examined by 
the doctor on 13th October 1961 negatives 
both these versions Neither of these ver- 
sions accounts for the profuse bleeding 
which led to his washing his clothes ana 
having a bath in the nver Patro, tie 
amount of bleeding and the washing of 
the blood st ains being so considerable 
as to attract the attention of Ram Kishore 
Pandey, P W 17 and asking him about 
the cause thereof The bleeding was not 
a simple one as his clothes all got stain- 
ed with blood as also his books, his ex- 
ercise book and his belt and shoes More 
than that the knife which was discovered 
on his person was found to have been 
stained with blood according to the re- 
port of the Chemical Examiner Accord- 
ing to the post mortem report this knife 
could have been the cause of the Injuries 
on the victim In circumstances like 
these there being enough evidence to re- 
ject the exculpatory part of the statement 
of the appellant m Ex. 0 the High Court 
had acted rightly £n accepting the incul- 
patory part ana piecing the same with 
the other evidence to come to the con- 
clusion that the appellant was the per- 
son responsible for the crime. 

24. The appeal therefore fails and the 
conviction and sentence are upheld. 
CCM/DVC Appeal dismissed. 


AIR 1969 SUPREME COURT 
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(From Kerala 1965 Ker LT 1055) 

J C SHAH, V. RAMASWAMI AND 
A. N GROVER, JJ 
Income Tax Officer, Cannanore, Af> 

S -U ant v M K. Mohammed Ktxnhl, 
espondent 

Civil Appeal No 1164 of I960, D/- 
119-1968 

Income-tax Act (1961), Sections 254, 
255, 220 (6), 246 — Scope — Appellate 
Tribunal has power to grant stay as inci- 
dental or ancillary to its appellate 
diction — Power of stay when to be 
exercised — (Civ3 P. C. (I90S), Pre. — 
CM/CM/E845/68 
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Interpretation of Statutes — Statute con- 
ferring power). 

An express grant of statutory power 
carries with it by necessary implication 
the authority to use all reasonable means 
, to make such grant effective. The 
1 powers which have been conferred by 
Section 254 on the Appellate Tribunal 
with widest possible amplitude must 
carry with them by necessary implica- 
tion all powers and duties incidental and 
necessary to make the exercise of those 
powers fully effective. (Para 4) 

Section 255 (5) of the Act does em- 
power the Appellate Tribunal to regulate 
its own procedure, but it is very doubt- 
ful if the power of stay can be spelt out 
from that provision. But the Appellate 
Tribunal must be held to have the power 
to grant stay as incidental or ancillary 
to its appellate jurisdiction. This is par- 
ticularly so when Section 220 (6) deals 
expressly with a situation when an ap- 
peal is pending before the Appellate 
Assistant Commissioner, but the Act is 
silent in that behalf when an appeal is 
pending before the Appellate Tribunal. 
When Section 254 confers appellate 
jurisdiction, it impliedly grants the power 
of doing all such acts, or employing such 
means, as are essentially necessary to its 
execution and that the statutory power 
carries with it the duty in proper cases 
to make such orders for staying proceed- 
ing as will prevent die appeal if success^ 
M from being rendered nugatory. 196o 
Ker LT 1055, Affirmed. Case law^Disa 

The power of stay by die Tribunal is 
not likely to be exercised m a _ routine 
way or as a matter of course m view 
of the special nature of taxation and 
revenue laws. It will only be when a 
strong prima fade case is madeout tna 
the tribunal will consider whether to 
stay the recovery proceedings and on 
what conditions and the stay 
granted in most deserving and _ appro- 
priate cases where the tribunal ^ satis- 
fied that the entire purpose of™ 6 ap- 
peal will be frustrated or rendered nuga- 
tory by allowing the recovery proceed- 
ings to continue during the P OT ™ry of 
the appeal. <*“* 9 ' 

Cases Referred: Chronological Paras 

(1963) AIR 1963 Ker 73 (V 50)= 

1962 Ker LJ 1133 (FB), Dhaxam- 
das v. State Transport Appellate 
Tribunal 


(1962) 1962-46 ITR 1168 (Bom), 

Commr. of Income Tax, Bombay 
City v. Hazarimal Nagji and Co. 6 

(1958) AIR 1958 Bom 143 (V 45) = 
1957-31 ITR 844, New India 
Assurance Co. Ltd. v. Commr. 
of Income Tax, Excess Profits 
Bombay 6 

(1957) AIR 1957 Andh Pra 114 
(V 44) =1956-30 ITR 252, Vatcha 
Sreeramamurthy v. Income Tax 
Officer Virianagaram 6 

(1957) Am 1957 Andh Pra 672 
(V 44) = 1956-29 ITR 222, 

P. Narayana Rao v. Commr. of 
Income Tax, Hyderabad 6 

(1957) Am 1957 Ker 142 (V 44) = 

1957 Ker LT 516, Themmala- 
puram Bus Transport Ltd. v. 

Regional Transport Officer, Mala- 
bar 5 

(1956) 1956-2 Mad LJ (SN) 12, 
Swaranambikar Motor Service v. 
Wahita Motor Service 5 

(1955) 1955-6 STC 670 (Nag), Bur- 
hanpur Tapti Mills Ltd. v. Board 
of Revenue Madhya Pradesh 5 

(1879) 4 QBD 212, Ex parte, Martin 4 
(1879) 12 Ch D 438 = 41 LT 173, 

Polini v. Gray 6 

Mr. D. Narsaraju, Senior Advocate 
(M/s. S. A. L. Narayana Rao, R. N. 
Sachthey and B. D. Sharma, Advocates, 
with him), for Appellant 

The following Judgment of the Court 
was delivered by 

GROVER, J.: The short but important 
question which is involved in this ap- 
peal by special leave from a judgment 
of the Kerala High Court is whether the 
Appellate Income-tax Tribunal has the 
power, under the relevant provisions of 
the Income-tax Act, 1961. (hereinafter 
called - the Act) to stay the re- 
covery of the realization of the penalty 
imposed by the departmental authorities 
on an assessee during the pendency of 
an appeal before it 

2. The assessee, who is the respon- 
dent was imposed penalties in the sum 
of Rs. 18,000, 1,700 and 14,000 respec- 
tively in respect of the assessment years 
1954-55, 1960-61 and 1961-62. These 
penalties were imposed under S. 271(lXc; 
read with Section 274 (2) of the Act for 
concealment of particular income and 
furnishing inaccurate particulars. The 
assessee preferred appeals to the Income 
t-nr Appellate Tribunal and made an 
interim prayer for stay of collection of 
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the penalties imposed The tribunal de- 
clined to order any stay holding that it 
had no power to grant such a prayer 
The assessee then moved the High Court 
under Article 226 of the Constitution 
The High Court held that the Tribunal 
had the power to stay the proceedings 
as also the collection of the penalties 
pen din g the appeal since that power was 
incidental and ancillary to its appellate 
jurisdiction The Tribunal was conse- 
quently directed to dispose of the stay 
application m accordance with law 

3 The relevant provisions of the Act 
may be first noticed. Section 150 pro- 
vides that when any tax, interest, penalty, 
fine or any other sum is payable in con 
sequence of any order passed under the 
Act, the Income tax Officer shall sen'® 
upon the assessee a notice of demand in 
the prescribed form specifying the sum 
so payable Under Section 220 (1) any 
amount specified m the notice of demand 
under Section 156 has to be paid within 
35 days of the service of the notice or 
within such lesser period as may be 
specified under the proviso to sub sec- 
tion (1) If the amount is not paid with- 
in the period limited or extended (the 
assessee can ask for an extension) the 
assessee shall be deemed to be in de 
fault Sub section (6) of Section 220 
provides that where an assessee has pre 
sented an appeal under Section 246 the 
Income-tax Officer may, m his d is ere 
tion and subject to such conditions as 
he may think fit, treat the assessee as 
not being m default so long as the ap- 
peal remains pending Section 221 pro 
vides for the imposition of penalty when 
the assessee is m default Sections 9-22 
to 224 relate to the issuance of a certi 
ficate to the Tax Recovery Officer Under 
Section 225 the Income tax Officer can 
order stay of proceedings, even after the 
certificate has been issued to the Tax 
Recovery Officer It may be mention- 
ed that the last four sections in terms 
relate to recovery of tax, but by virtue 
of Section 229 any penalty imposed is 
also recoverable in die same maimer 
Section 246 to which reference has been 
made in Section 220 (6) gives the appeal- 
able orders against which an assesses 
may appeal to the Appellate Assistant 
Commissioner Appeals to the Tribunal 
are dealt with by Sections 252 to 255 
Section 252 provides merely for consti- 
tution of the tribunal Section 253 says 
that any assessee aggrieved by the orders 
set out in Clauses (a), (b) and (c) of sub- 


section (1) may appeal to the tribunal 
The Commissioner is also entitled to 
direct ttie Income Tax Officer to file an 
appeal against the order of an Appellate 
Assistant Commissioner made under Sec- 
tion 250 Section 254 specifies the orders 
which the tribunal can make Sub sec- 
tion (1) which is material may be repro- 
duced below — 

“254 Orders of Appellate Tribunal.— 
(1) The Appellate Tribunal may, after 
giving both the parties to the appeal aa 
opportunity of being heard, pass such 
orders thereon as it thinks fit” 

Section 255 gives the procedure of the 
Appellate Tribunal. Sub sections (5) mid 
(6) of this section need alone be noticed 

“255(1) 

(2) 


(5) Subject to the provisions of this 
Act, the Appellate Tribunal shall have 
power to regulate its own procedure and 
the procedure of Benches thereof in all 
matters arising out of the exercise of its 
powers or of the discharge of its func- 
tions, including the places at which the 
Benches shall cold their sittings 

(6) The Appellate Tribunal shall for 
the purpose of discharging its functions 
have all the powers which are vested in 
the Income tax authorities referred to 
in Section 131, and any proceeding be 
fore the Appellate Tribunal shall be 
deemed to be a judicial proceeding with 
in the meaning of Sections 193 and 228 
and for the purpose of Section 198 of the 
Indian Penal Code (XLV of I860) and 
the Appellate Tribunal shall be deemed 
to be a aval court for all the purposes 
of Section J95 and Chapter XXXV of the 
Code of Criminal procedure, 1893 (V of 
1898) " 

Section 131 may at this stage be refereed 
to It gives to the Income-tax Officer 
the Appellate Assistant Commissioner 
and the Commissioner the same powers 
as are vested m the court under the 
Code of Civil Procedure when trying a 
suit in respect of the matters specified 
in the section But these powers relate 
to discovery and inspection enforcing 
the attendance of witnesses compelling'* 
production of books of account etc. xssu 
ing commissions and allied matters 

4 There can be no manner of doubt 
that by the provisions of the Act or the 
Income-tax Appellate Tribunal Rules 1963 
powers have not been expressly confer 
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AIR 1969 U. S. S. C. 1 (V 56 C 1) 
(1968-20 L Ed. 2d 716)° 
BRENNAN J. 

Green v. School Board of New Kent 
County. 

f(A) Constitution of India, Article 14 — 
Constitution of America, 14th Amendment — 
Racial discrimination in schools — Supreme 
Court rulings against discrimination • — Im- 
plementation by schools — Transition to 
racially non-discriminatory system — Duty 
of Courts. 

Constitutional rights of Negro children re- 
quire school officials to bear the burden of 
establishing that additional time to carry out 
the ruling of the Supreme Court against 
racial discrimination, in an effective manner 
is necessary in the public interest and is con- 
sistent .with good faith compliance at earliest 
practicable time. The federal district Courts, 
in their review of particular situations must 
consider problems related to administration, 
arising from the physical condition of the 
school plant, the school transportation sys- 
tem, personnel, revision of school districts 
and attendance areas into compact units to 
achieve a system of determining admission 
to the public schools on a non-racial basis, 
and revision of local laws and regulations 
which may be necessary in solving the fore- 
going problems. They will also consider the 
adequacy of any plans the defendants may 
propose to meet these problems and to effec- 
tuate a transition to a racially non-discrimina- 
tory school system. Case law Ref. (Para 6) 
f(B) Constitution of India, Article 14 — 
Constitution of America, 14th Amendment 

BM/BM/A32S/69 

'Reproduced from (1968) 20 L Ed. 2d 716 
with the land permission of the publishers. 
^Reference is given to a parallel Indian pro- 
vision for tie convenience of Indian 
Lawyers. 
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■ — Racial discrimination in school — Duty 
of court to consider adequacy of adoption 
of system to achieve non-discrimination. 

In determining whether the adoption by a 
school board which was operating an un- 
constitutional racially segregated school 
system, of a system known as a “freedom of 
choice” plan, which allowed a student to 
choose his own pubic school, is adequate 
to be constitutional, the question to be con- 
sidered is whether the Board has achieved 
the “racially non-discriminatory school sys- 
tem”, which must be effectuated in order to 
remedy the established unconstitutional de- 
ficiencies of its segregated system, and not 
whether the 14th Amendment is to be inter- 
preted as universally requiring compulsory 
integration so as to require invalidation of 
the “freedom of choice” plan. 

(Para 7) 

The obligation of the federal district 
courts is to assess the effectiveness of a pro- 
posed plan in achieving desegregation. There 
is obviously no one plan that'will do the job 
in ever}' case. The matter must be assessed 
in ight of the circumstances present and the 
options available in each instance. It is in- 
cumbent upon the school board to establish 
that its proposed plan promises meaningful 
and immediate progress toward disestablish- 
ing segregation. It is incumbent upon the 
district court to weigh that claim in light of 
the facts at hand and in ight of any alter- 
natives which may be shown as feasible and 
more promising in their effectiveness. Where 
the court finds the board to be acting in good 
faith and the proposed plan to have real 
prospects for dismantling the state-imposed 
dual system "at the earliest practicable date”, 
then the plan may be said to provide effec- 
tive relief. Of course, where other, more 
promising courses of action are open to the 
board, that may indicate a lack of good 
faith, and at the least it places 'a heavy bur- 
den upon the board to explain its prefer- 
ence for an apparently less effective method. 
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Moreover, whatever plan is adopted will ro- 
Quire evaluation in practice and the court 
should retain jurisdiction until it is clear that 
state* imposed segregation has been com- 
pletely removed (Para 9] 

Without holding that “freedom of choice 
can have no place in such a plan or that a 
'freedom of choice" plan might cf itself be 
unconstitutional, m desegregating a dual 
system a plan utilising freedom of choice is 
not an end In Itself Freedom of choice. Is 
not a sacred talisman it is only a means to 
a constitutionally required end — the aboli- 
tion of the system of segregation and its 
effects If the means prove effective it is 
acceptable but If it fails to undo segregation 
other means must be used to achieve this 
end. The school officials have the continu- 
ing duty to take whatever action may be 
necessary to create a unitary, noo-radai sys- 
tem. Case law Ref (Para 10) 

Although the general experience under 
"freedom of choice" to date has been such 
as to ind cate its ineffectiveness as a too! of 
desegregation, there may well be Instances In 
which it can serve as an effective device. 
On the other hand, if there are reasonably 
available other ways such for illustration as 
zoning, promising speedier and more effec- 
tive conversion to a unitary non radal 
school system "freedom of choice" must be 
telrl unacceptable (Para II) 

The School Board's "freedom of choice" 
plan hi the instant case could not be accept- 
ed as a sufficient step to effectuate a transi- 
tion to a unitary system. Jn three years of 
operation not a single white child has chosen 
to attend the school although 115 Negro 
children enrolled fa the school. In other 
words the school system remains a dual 
system The Board must be required to 
formulate a new plan and, in light of other 
courses which appear open to the Board, 
such as zoning, fashion steps which promise 
realistically to convert promptly to a system 
without a white school and a Negro school 
but just schools. (Para 12) 

HQ Comtitutloo. of Icvita, Ait- 14 — Cons- 
ti full on of America, 14th Amendment — 
Racial discnminabon in schools — Direction 
In Supreme Court rulings • — Effect — Duty 
d school board operating discriminatory sys- 
tems — Duty of court to give effect to de- 
cree of Supreme Court. 


In their rulings against radaHy discrimina- 
tory system in schools, the Supreme Co art 
gave a call for the dismantling of well en- 
trenched dual systems tempered an aware- 
ness that complex and multifaceted problems 
would arise which would require time and 
fieri bil ty for a successful resolution School 
boards then operating state-compelled dual 
system were nevertheless dearly charged 
with the affirmative duty to take whatever 
steps might be necessary to convert to a 
unitary system in which racial discrimina- 
tion would be eliminated loot and bra nch . 
Case law Kef. (Para 7) 


The court has not merely the power bat 
the duty to render a decree which will so far 
as possible eliminate the discriminatory 
effects of the past as well as bar like dis- 
criminations Id the future (Foot Note 4) 

1(D) Constitution of India, Art 14 • — Cons, 
trtubon of America. 14th Amendment — 
RaaaBy discriminatory system in schools — 
Supreme Court declaring them unconstitu- 
tional — Defay of ten years m adoption of 
noo-drscnminatory system — Effect. 

In determining whether School Board met 
that command of the Supreme Court to the 
school boards to switch over to non-dfscri- 
minatory ^system, by adopting its "freedom 
of choice" plan It is relevant to consider 
that this first step did oot come until soma 
11 years after the Supreme Court had de- 
cided that a racially segregated school sys- 
tem violated the 14th Amendment end 
10 years after the Snpreme Court had direct- 
ed the making of a prompt and reasonable 
start towards adoption of a racially non-dis- 
cnmmatory school system Such deliberate 
perpetration of the unconstitutional system 
can only have compounded the harm of such 
a system. (Para 8) 


Such delays aro no longer tolerable, far 
the governing constitutional principles no 
longer bear the Imprint of newly enunciated 
doctrine Moreover, a plan that at this late 
date fails to provide meaningful assurance 
of prompt and effective disestablishment d 
a dual system 1* also intolerable. The bur- 
den on a school board today is to come for 
ward with a plan that promises realisticall y 
to work and promises realistically to wore 
now (Para 6) 

Cases Kef erred i Chronological Para* 
(1968) 20 L Ed 2d 732. Raney v 
Board of Education » 

(1968) 389 US 1003 = 19 L Ed 2d 
598 = 88 S Ct 565 * 

(1967) 380 F 2d 385 United States 
v Jefferson County Board of Educa- 
tion 4, 10 

(19 65) 382 VS 193 « 15 1, Ed 2d 

265 = 86 S Ct 358 Rogers v Paul 0 
(1965) 382 US 103 = 15 L Ed 2d 

187 « 86 S Ct 224, Bradley V m a 
School Board 7* 8 

(1964) 377 US 218 = 12 L Ed 2d 
258 = 84 S Ct 1226, Crtffm V „ 

County School Board 8 

(1964) 377 US 263 = 12 L Ed 2d 
288 = 84 S Ct 1235. Calhoun V, 
Latimer B 

(1963) 373 US 526 =• 10 L Ed 2d 
529 = 83 S Ct 1314, Cf. Watson r. „ 
City of Memphis 7» 8 

(1963) 373 US 683 = 10 L Ed 2d 
632 = 83 S Ct 1405, Goss v Board 
of Education • 

(1959) 170 F Supp S3! (DC ED Va 
1959) James v Almond * 

(1958) 358 USl=*3LEd2d5 I = _ _ 
78 S Ct 1401, Cooper v Aaron " 
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i(1955) 349 US 294 = 99 L Ed 1083 = 

75 S Ct 753, Brown (II) v. Board 1, 6 
11954) 347 US 483 = 98 L Ed 873 = 

7 4 S Ct 686 = 38 ALR 2d 1180, 

Brown (1) v. Board 3 

"889 F 2d 178, Kemp v. Beasley 10 

882 F 2d 326, Bowman v. County 

School Board of Charles City 

County 4, 10 

872 F 2d 836, United States v. 

Jefferson County Board of Education 4 

Samuel Tucker argued cause, for Peti- 
tioners; Frederick T. Gray argued cause for 
respondents; Louis F. Claiborne argued 
cause for United States as amicus curiae, by 
special leave of Court. 

OPINION OF THE COURT 

Mr. JUSTICE BRENNAN delivered the 
Opinion of the Court. 

The question for decision is whether, 
under all the circumstances here^ respondent 
School Boards adoption of a “freedom-of- 
choice” plan which allows a pupil to choose 
his own public school constitutes adequate 
compliance with the Board’s responsibility 
“to achieve a system of determining admis- 
sion to the public schools on a non-racial 
basis ” Brown (II) v. Board of Edu- 

cation, (1955) 349 US 294, 300-301, = 89 
L Ed 1083, 1106 = 75 S Ct 753. 

2. Petitioners brought this action In 
March 1965 seeking injunctive relief against 
respondent’s continued maintenance of an 
alleged -racially segregated school system. 
New Kent County is a rural county in Eas- 
tern Virginia. About one-half of its ^popula- 
tion of some 4,500 are Negroes. There is 
no residential segregation in the county'; 
persons of both races reside throughout. The 
school system has only two schools, the New 
Kent school on the east side of the county 
and the George W. Watkins school on the 
west side. In a memorandum filed (on) May 
17, 1966, the District Court found that the 
“school system serves approximately 1,300 
pupils, of which 740 are Negro and 550 are 
white. The School Board operates one 
white combined elementary ana high school 
[New Kent], and one Negro combined ele- 
mentary and high school [George W. Wat- 
kins]. There are no attendance zones. Each 
school serves the entire county.” 

The record indicates that 21 school buses — 11 
serving the Watkins school and 10 serving 
the New Kent school — travel overlapping 
routes throughout the county to transport 
pupils to ana from the two schools. 

3. The segregated system was initially 
established and maintained under the com- 
pulsion of Virginia constitutional and statu- 
tory provisions mandating racial segregation 
in public education, Va Const, Art. IX, S. 140 


(1902); Va Code S. 22-221 (1950). These 
provisions were held to violate the Federal 
Constitution in Davis v. County School 
Board of Prince Edward County, decided 
with Brown (I) v. Board of Education, (1954) 
347 US 483, 487 = 98 L Ed 873, 877 = 
74 S Ct 686 = 38 ALR 2d 1280. The 
respondent School Board continued the se- 
gregated operation of the system after the 
Brown decisions, presumably on the autho- 
rity of several statutes enacted by Virginia 
in resistance to those decisions. Some of 
these statutes were held to be unconstitu- 
tional on their face or as applied.(l) One 
statute, the Pupil Placement Act, Va Code 
S. 22-232.1 et seq. (1964), not repealed un- 
til 1966, divested local boards of authority 
to assign children to particular schools and 
placed that authority in a State Pupil Place- 
ment Board. Under that Act children were 
each year automatically reassigned to the 
school previously attended unless upon their 
application the State Board assigned them to 
another school; students seeking enrollment 
for the first time were also assigned at the 
discretion of the State Board. To Septem- 
ber, 1964, no Negro pupil had applied for 
admission to the New Kent school under this 
statute and no white pupil had applied for 
admission to the Watkins school. 

4. The School Board initially sought dis- 
missal of this suit on the ground that peti- 
tioners had failed to apply to the State Board 
for assignment to New Kent school. How- 
ever, oh August 2, 1965, five months after 
the suit was brought, respondent School 
Board, in order to remain eligible for federal 
financial aid, adopted a “freedom-of-cboice” 
plan for desegregating the schools.(2) Un- 

1. E. g., Griffin v. County School Board 
of Prince Edward County, 377 US 218, 12 
L Ed 2d 256, 84 S Ct 1226; Green v. School 
Board of City of Roanoke, 304 F 2d 118 
(CA 4th Cir 1962); Adkins v. School Board 
of City of Newport News, 148 F Supp 430 
(DC ED Va), aff’d, 246 F 2d 325 (CA 4th 
Cir 1957); James v. Almond, 170 F Supp 
331 (DC ED Va 1959); Harrison v. Day, 
200 Va 439, 106 SE 2d 636 (1959). 

2. Congress, concerned with the lack ol 
progress in school desegregation, included 
provisions in the Civil Rights Act of 1964 

"to deal with the problem through various 
agencies of the Federal Government. 42 
USC Ss. 2000c et seq., 2000d et seq., 2000h- 
2. In Title VI Congress declared that 

“No person in the United States shall, 
on the ground of race, color, or national 
origin, be excluded from participation in, 
be denied the benefits of, or be subjected 
to discrimination under any program or 
activity receiving Federal financial assist- 
ance.” 42 USC S. 2000d. 

The Department of Health, Education, and 
Welfare issued regulations covering racial 
discrimination in federally aided school sys- 



4 V. S S.C. [Prs 4-6] Green v School Board of New Kent County (Brennan J) A.LB. 


der that plan, each pupil may 
’ 1 ' ” 'lew Kei ' 


choose between the New Kent and WatJans 
schools and, except for the first and eighth 
grades, pupils not making a choice are as- 
signed to the school previously attended, first 
and eighth grade pupils must affirmatively 
choose a school. After the plan was filed the 
District Court denied petitioner's prayer for 
an injunction and granted respondent leave 
to submit an amendment to the plan with 
respect to employment and assignment of 
teachers and staff on a racially non-dis cri- 
minatory basis Tho amendment was duly 
filed and on Juno 28, 1980, the District 
Court approved tho “freedom-of-cholca" 

E lan as so amended Tho Court of Appeals 
ir the Fourth Circuit, en banc, 382 F2d 
320, 338 (3) affirmed tho District Court’s ap- 
proval of the "frecdom-of-choico” provisions 
of the plan but remanded tho case to tho Dis- 
trict Court for entry of on order regarding 
faculty “which Is much more specific ana 
more comprehensive” and which would In- 
corporate in addition to a “minima], objec- 
tive time table” sotno of tho faculty provl 
sions of the decree entered by tho Court of 
Appeals for tho Fifth Circuit in United States 
v Jefferson County Board of Education 372 
F2d 836 afFd en banc, (1967) 380 F2d 383 
Judges Sobeloff and Winters concurred with 
the remand on tho teacher issue but other- 
wise disagreed expressing tho view “that the 
District Court should bo directed 
also to set up procedures for periodically 
evaluating the effectiveness of the [Boards] 
‘freedom of choice’ [plan] in the elimination 
of other features of a segregated school sys- 
tem” 382 F2d 326 at 330 Wo granted 
certiorari, (1968) 389 US 1003 = 19 L Ed 
2d 598 - 88 S Ct 565 


5 Tho pattern of separata “white” and 
“Negro schools in tho New Kent County school 
system established under compulsion of state 
laws Is precisely the pattern of segregation 
to which Brown I and Brown II were parti- 
cularly addressed, and which Brown I de- 
clared unconstitutionally denied Negro school 
children equal protection of tho laws Racial 
identification of the system’s schools was 
complete, extending not Just to tho compos! 
tion of student bodies at tho two schools but 
to every facet of school operations — faculty, 
staff, transportation, extra-curricular activities 
and facilities In short, the State, acting 
through tho local school board and school 
officials, organized and operated a dual sys- 
tem, part “white” and part “Negro” 


terns, as directed by 42 USC S 2000d 1, and 
in a statement of policies, or “guidelines,” 
the Department’s Office of Education esta 
biished standards according to which school 
systems in tho process of desegregation can 
remain quahfiea for federal funds 43 CFR 
S s 801-8013 181118170 (1967) "Free- 
dom -of-choice” plans are among those con- 
sidered acceptable, so long as in operation 
such a plan proves effective 45 CFR S 
181.54 The regulations provide that a 
school system "subject to a final order of a 
court of the United States for the desegre- 
gation of snch school system" with 

which the system agrees to comply is deem- 
ed. to bo m comp liance with tho statute and 
regulations 45 CFR S 80 4(c) Seo also 
45 CFR S 181 6 See generally Dunn, Title 
VL the Guidelines and School Desegregation 
fn tho South, 53 Va L Rev 42 (1967) Note, 
55 Geo LJ 325 (1966) Comment, 77 Yale 
LJ 321 (1967) 

3 This case was decided per curiam on 
the basis of the opinion m Bowman v 
County School Board of Charles City County, 
882 F 2d 326, decided the same day Cer- 
tiorari has not been sought for tho Bowman 
case itself. 


0 It was such dual systems that 14 years 
ago Brown I, held unconstitutional and a year 
later Brown II held must bo abolished, 
school boards operating such school systems 
were required by Brown II "to effectuate a 
transition to a racially non-discnminatoiy 
school system” (1955) 349 US 294 at 301= 
99 L Ed 1083 at 1106 It is of course true 
that for tho time Immediately after Brown H 
the concern was with making an Initial break 
In a long-established pattern of excluding 
Aegro children from schools attended by 
white children. The principal focus was on 
obtaining for those Negro children courageous 
enough to break with tradition a place m the 
white schools See, e g„ Cooper v Aaron, 
(1958) 358 US 1 = 3 L Ed 2d 5 = 78 S 
Ct 1401 Under Brown II that immediate 
goal was only the first step, however The 
transition to a unitary, non racial system of 
public education was and Is tho ultimate end 
to bo brought about, it was because of the 
“complexities arising from the transition to 
a system of public education freed of racial 
discrimination that we provided for “all de- 
liberate speed” In the implementation of the 
principles of Brown I 349 US 29-1 at 299- 
301 = 99 L Ed 10S3 at 1103, 1108 Thus 
we reco prized the task would necessarily In- 
volve solution of “varied local school pro- 
blems * Id. 349 US 29-1 at 299 = 99 L Ed 
1083 at 1105 In referring to the “personal 
Interest of the plaintiffs in admission to pub- 
lic schools as soon as practicable on a non- 
dlscnminatory basis," we also noted that 
“[t]e effectuate this interest may call for 
elimination of a variety of obstacles in mak 
fag tho transition ” I<L, 349 US 

294 at 300 = 99 L Ed 1083 at 1108 Yet 
we emphasized that the constitutional rights 
of Negro children required school officials 
to bear tho burden of establishing that 
additional fame to carry out the ruling in an 
effective manner “is necessary m tho public 
interest and is consistent with good faith 
compliance at the earliest practicable date 
Ibid- \Ve charged the district courts^ in 
their review of particular situations to con- 
sider problems related to administration, 
arising from the physical condition of the 
school plant, the school transportation sys- 
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tern, personnel, revision of school districts 
and attendance areas into compact units to 
achieve a system of determining admission 
to the public schools on a non-racial basis 
and revision of local laws and regulations 
which may be necessary in solving the fore- 
going problems. They will also consider the 
adequacy of any plans the defendants may 
propose to meet these problems and to 
effectuate a transition to a racially nondiscri- 
minatory school system.” Id., 349 US 294 
at 300-301 = 99 L Ed 1083 at 1106. 


7. It is against this background that 13 
years after Brown II commanded the aboli- 
tion of dual systems we must measure the 
effectiveness of respondent School Board’s 
“freedom-of-choice” plan to achieve that end. 
The School Board contends that it has fully 
discharged its obligation by adopting a plan 
by which every student, regardless of race, 
may “freely” choose the school he 'will attend. 
The Board attempts to cast the issue in its 
broadest form by arguing that its “freedom- 
of-choice” plan may be faulted only by 
reading the Fourteenth Amendment as uni- 
versally requiring “compulsory integration,” 
a reading it insists the wording of the 
Amendment will not support. But that argu- 
ment ignores the thrust of Brown H. In the 
light of the command of that case, what 
is involved here is the question whether the 
Board has achieved the “racially nondiscri- 
minatory school system” Brown II held must 
be effectuated in order to remedy the es- 
tablished unconstitutional deficiencies of its 
segregated system. In the context of the 
state-imposed segregated pattern of long 
standing, the fact that in 1965 the ^ Board 
opened the doors of the former “white” 
school to Negro children and of the "Negro 
school to "white” children merely begins, 
not ends, our inquiry whether the Board has 
taken steps adequate to abolish its dual, 
segregated system. Brown H was a. call for 
the dismantling of well-entrenched dual sys- 
tems tempered by an awareness that complex 
and multifaceted problems would arise which 
would require time and flexibility for a suc- 
cessful resolution. School boards such as 
the respondent then operating state-compel- 
led dual systems were nevertheless clearly 
charged with the affirmative duty to take 
whatever steps might be necessary to con- 
vert to a unitary' system in which racial dis- 
crimination would be eliminated root and 
branch. See 358 US I at 7 = Si Ed 2d o 
at 10 (supra), Bradley v. School Board, 
(1965) 382 US 103 = 15 L Ed 2d 187 = 86 
S Ct 224; cf. Watson v. City' of Memphis, 
(1S63) 373 US 526 = 10 L Ed 2d 529 = 
83 S Ct 1314. The constitutional rights of 
Negro school children articulated in Brown 
I permit no less than this; and it was to 
this end that Brown IT commanded school 
boards to bend their efforts.(4) 

4. “We bear in mind that the court has 
not merely the power but the duty to render 


8. In determining whether respondent 
School Board met that command by adopt- 
ing its "freedom-of-choice” plan, it is relevant 
that this first step did not come until some 
11 years after Brown I was decided and 
10 years after Brown If directed the making 
of a “prompt and reasonable start.” This 
deliberate perpetuation of the unconstitution- 
al dual system can only have compounded 
the harm of such a system. Such delay's 
are no loner tolerable, for "the governing 
constitutional principles no longer bear the 
imprint of newly' enunciated doctrine.” 373 
US 526 at 529 = 10 L Ed 2d 529 at 533; 
see 382 US 103 = 15 L Ed 2d 187 supra; 
Rogers v. Paul, (1965) 382 US 198 = 15 
L Ed 2d 265 = 86 S Ct 358. Moreover, 
a plan that at this late date fails to provide 
meaningful assurance of prompt and effec- 
tive disestablishment of a dual system is also 
intolerable. “The time for mere 'deliberate 
speed’ has run out,” Griffin v. County School 
Board, (1964) 377 US 218, 234 = 12 L Ed 
2d 256, 267 = 84 S Ct 1226; “the context 
in which we must interpret and apply this 
language [of Brown II] to plans for desegre- 
gation has been significantly altered.” Goss 
v. Board of Education, (1963) 373 US 683, 
689 = 10 L Ed 2d 632, 636 = 83 S Q 
1405. See Calhoun v. Latimer, (1964) 377 
US 263 = 12 L Ed 2d 288 = 84 S Ct 
1235. The burden on a school board today 
is to come forward with a plan that promises 
realistically to work, and promises realisti- 
cally to work now. 

9. The obligation of the district courts, 
as it always has been, is to assess the ef- 
fectiveness of a proposed plan in achieving 
desegregation. There is no universal answer 
to complex problems of desegregation; there 
is obviously no one plan that will do the 
job in every case. The matter must be asses- 
sed in light of the circumstances present and 
the options available in each instance. It is 
incumbent upon the school board to establish 
that its proposed plan promises meaningful 
and immediate progress towards disestablish- 
ing state-imposed segregation. It is incum- 
bent upon the district court to weigh that 
claim in light of the facts at hand and in 
light of any alternatives which may be 
shown as feasible and more promising in 
their effectiveness. Where the court finds 

a decree which will so far as possible eli- 
minate the discriminatory effects of the p-st 
as well as bar like discriminations in <v e 
future.” Louisiana v. United States, 360 US 
145, 154, 13 L Ed 2d 709, 715, 85 S Ct £17. 
Compare the remedies discussed in, e. g., 
NLRB v. Newport News Shipbuilding and 
Dry' Dock Co., 30S US 241, 84 L Ed 219, 
60 S Ct 203; United States v. Crescent 
Amusement Co., 323 US 173, 89 L Ed 160, 
65 S Ct 254; Standard Oil Co. v. United 
States, 221 US 1, 55 L Ed 619, 31 S Ct 
502, 34 LRA NS SS4. See also Griffin v. 
County School Board, 377 US 218, 232-234, 
12 L Ed 2d 256, 265-267, 84 S Ct 1226. 
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the board to be acting in good faith and 
the proposed plan to have real prospects for 
dismantling the state-imposed dual system 
“at the earliest practicable date" then the 
plan may be said to provide effective relief 
Of course, where other, more promising 
courses of action are open to the board, that 
may indicate a lack of good faith, and at 
the least it places a heavy burden upon the 
board to explain its preference for an ap- 
parently less effective method Moreover, 
whatever plan is adopted will reauire evalua- 
tion m practice, and the court should retain 
jurisdiction until ft is clear that state-imposed 
segregation has been completely removed. 
See No 805 Haney v Board of Education, 
US (1968) 20 L Ed 2d 732 = 88 S Ct 
— , at p — - 

10 We do not bold that “freedom of 
choice" can have no place in such a plan. 
We do not hold tliat a “freedom-of-chotce" 
plan might of itself be unconstitutional al- 
though that argument has been urged upon 
os. Rather all we decide today is that in 
desegregating a dual system a plan utilising 
"freedom of choice" is not an end In itself 
As Judge Sobeloff has put ft. 

-"Freedom of choice’ is not a sacred talis- 
man it is only a means to a constitutionally 
required end — The abolition of the system 
of segregation and Its effects If the means 

K 'e effective, it is acceptable, but if it 
to undo segregation other means must 
be used to achieve this end The school 
officials have the continuing duty to take 
whatever action may be necessary to create 
a unitary non racial system ~ 382 F2d 
826 333 {CA 4th Cir 1967) (concurring opi 
nion) Accord, Kemp v Beasiev 389 F2d 
178 (CA 8th Cir 1968) 380 F2d 385 (supra) 
11 Although the general experience under 
"freedom of choice" to date has been such 
as to indicate fts ineffectiveness as a tool of 
desegregation's) there may well be instances 
5 The views of the United States Com- 
mission on Civil Rights, which we neither 
adopt nor refuse fa adopt, are as faUostr 
“Freedom of choice plans which have 
tended to perpetuate racially Identifiable 
schools in the Southern and border States 
reauire affirmative action bv both Negro 
ana white parents and pupils before such 
disestablishment can be achieved. There 
are a number of factors which have prevent 
ed such affirmative action by substantial 
numbers of parents and pupils of both races 
“(a) Fear of retaliation and h os til ty from 
the while community continue to deter many 
Negro families from choosing formerly all 
white schools, 

“(b) Dunne the past school year D968- 
19671 as in the previous year, fn some areas 
Of the South, Negro families with children 
attending previously all white schools under 
free choice plans were targets of violence, 
threats of violence and economic reprisals 
by white persons end Negro childr en were 


fn which It can serve as an effective device. 
Where it offers real promise of adding a 
desegregation program to effectuate conver- 
sion of a state-imposed dual system to a uni- 
tary non racial system there might be no 
objection to allowing such a device to prove 
itself in operation On the other hand, if 
there are reasonably available other ways 
such for illustration as zoning, promising 
speedier and more effective conversion to a 
unitary non-raaa] school system, “freedom 
of choice - must be held unacceptable 
12. The New Kent School Board's “free- 
dom -of-chmce" plan cannot be accepted as 
a sufficient step to “effectuate a transition" 
to a unitary system In three years of ope- 
ration not a single white child nas chosen tot 
attend Watkins school and although 1)5 
Negro children enrolled m New Kent school! 
fn 1967 (up from 35 in 1965 and 111 in 1 
1966) 85% of the Negro chldren In the 
system still attend the all-Nemo Watkins 
school In other words, the school system 
rtmams a dual system Rather than further 
the dismantling of the dual system the plan 
has operated simply to burden children and 
their parents with a responsibility which 
Brown II placed squarely on the School 
Board. The Board must bo required to for 
mulate a new plan and in light of other 
courses which appear open to the Board, 
such as zoning (6) fashion steps winch pro- 

subjected to harassment by white classmates 
Dotwitlistanding conscientious efforts by many 
teachers and principals to prevent sue h mu- 
conduct 

“(c) During the past school year in some 
areas of the South public off" mis impro- 
perly influenced Negro farm! ea to keep their 
children in Negro schools and excluded 
Negro children attending formerly all white 
schools from official functions 

“(d) Poverty deters many Negro families 
in the South from choosing formerly all 
white schools Some Negro parents are em- 
barrassed to permit their children to attend 
such schools without suitable clothing. In 
some districts special fees are assessed for 
courses which are available only In the white 
schools 

“(e) Improvements in facilities and equip- 
ment have been instituted In all Negro 
schools in some school districts In a manner 
that tends to discourage Negroes from select 
fng white schools” Southern School Desegre- 
gation 1966-1967 at 88 (1967) See Ibid, 
at 45-69 Survey of School Desegregation fn 
the Southern and Border States 1965-1968, 
at 30-44 51-52 (U S Comm n on Civil 
Rights 1966) 

6. "In view of the situation found fn New 
Kent County, where there is no residential 
segregation, the elimination of the dual 
school system and the establishment of a 
unitary non racial system could be readily 
achieved with a minimum of administrative 
difficulty by means of geographic zoning — 
simply by assigning students living fn the 
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mise realistically to convert promptly to a 
system without a "white” school and a 
“Negro” school, but just schools. 

13, The judgment of the Court of Ap- 
peals is vacated insofar as it affirmed the 

eastern half of the county to the New Kent 
School and those living in the western half 
of the county to the Watkins School. Al- 
though a geographical formula is not univer- 
sally appropriate, it is evident that here the 
Board, by separately busing Negro children 
across the entire county to the ‘Negro’ schooL, 
and the white children to the ‘white’ school, 
is deliberately maintaining a segregated sys- 
tem which would vanish with non-racial geo- 
graphic zoning. The conditions in this 
eounty present a classical case for this ex- 
pedient.” Bowman v. County Schoot Board, 
supra, n 3, at 832 (concurring opinion). 
Petitioners have also suggested that the 
Board could consolidate the two schools, one 
site (e. g., Watkins) serving grades 1-7 and 


District Court and the case is remanded to 
the District Court for further proceedings 
consistent with this opinion. 

14. It is so ordered. 

RGD Order accordingly. 

the other (e. g.. New Kent) serving grades 
8-12, this being the grade division respon- 
dent makes between elementary and secon- 
dary levels. Petitioners contend this would 
result in a more efficient system by elimi- 
nating costly duplication in this relatively 
small district while at the same time achiev- 
ing immediate dismantling of the dual sys- 
tem. 

These are two suggestions the District 
Court should take into account upon remand 
along with any other proposed alternatives 
and in light of considerations respecting 
other aspects of the school system such as 
the matter of faculty and staff desegregation 
remanded to the court by the Court of Ap- 
peals. 


'AIR 1969 U. S. S.C. 7 (V 56 C 2) 
(1968-20 L Ed 2d 672)° 
WARREN, C. J.; HARLAN, DOUGLAS 
AND MARSHALL, JJ. 

United States. Petitioner v. David Paul 
O’Brien (No. 232) David Paul O'Brien, Peti- 
tioner v. United States (No. 233) 

Nos. 232 and 233, D/- 27-5-1988. 

f(A) Constitution of India, Article 19- 
Case on American Constitution — - Every 
kind of conduct is not speech — “Speech 
and ‘non-speech’ in same course of conduct 
— Statute regulating non-speech dement, 
when can justify incidental limitations on 
freedom of speech — Statute making it cri- 
minal offence to knowingly destroy certifi- 
cate issued by Selective Service System — — 
Defendant publicly burning his draft card 
to influence others to adopt his anti-war 
beliefs — Act does not abridge freedom of 
speech — — Conviction of defendant is not 
illegal — [Constitution of America — 1st 
Amendment — Freedom of speech.] 

An apparently limitless variety of conduct 
cannot be labelled “speech” when ever the 
person engaging in the conduct ^intends 
thereby to express an idea. When “speech 
and “non-speech” elements are combined in 
the same course of conduct, a sufficiently 
important governmental interest in regulating 
the non-speech element can justify inciden- 
tal limitations on First Amendment freedoms. 
A government regulation is sufficiently justi- 
fied if it is within the constitutional power 

BM/BM/A325/69 

“Reproduced from (1988) 20 L Ed 2d 672 
with the kind permission of the publishers. 
(Reference is given to a parallel Indian pro- 
vision for the convenience of Indian 
Lawyers. 


of the government; if it furthers an impor- 
tant or substantial governmental interest; if 
the governmental interest is unrelated to the 
suppression of free expression; and if the 
incidental restriction on alleged First Amend- 
ment freedom is no greater than is essential 
to the furtherance of that interest. 

(Para 14) 

A statute (the 1965 amendment of the 
Universal Military Training and Service Act 
of 1948 (50 U. S. C. Appx. S. 482 (b) (3)) 
which makes it a criminal offence knowingly 
to destroy or mutilate a certificate issued by 
Selective Service System does not abridge 
free speech on its face any more than a 
motor cycle vehicle law which prohibits the 
destruction of drivers’ licenses or a tax law 
which prohibits the destruction of books 
and records. (Para 11) 

Constitutional guaranty of freedom of 
speech (the first Amendment of the Ameri- 
can Constitution) is not violated by the con- 
viction for violating the Universal Military 
Training and Service Act of 1948, of the 
defendant who burned his draft card publicly 
to influence others to adopt the anti-war 
beliefs. (Para 14) 

Both the governmental interest and the 
operation of the 1985 Amendment are limit- 
ed to the non-communicative aspect of the 
conduct The governmental interest and the 
scope of the 1985 Amendment are limited 
to preventing a harm to the smooth and 
efficient functioning of the Selective Service 
System. When a person deliberately render, 
ed unavailable his registration certificate, he 
wilfully frustrated this governmental interest 
For this non-communicative impact of his 
conduct ' and for nothing else, be can be 
convicted. (Para 20) 

The 1985 Amendment is not unconstitu- 
tional as enacted on the ground that the 
“purpose” of Congress was “to suppress 
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freedom of speech”, because under settled 
principles the purpose o£ Congress is not a 
basts for declaring this legislation un const! 
tutional. (Para 23) 

f (B) Constitntion of India, Articles 19, 
33, 245, Sch. VII, List I, Item 2 — Case 
on American Constitntion • — Power of Con- 
gress to make all laws In respect of army 
— Power to classify and conscript man- 
power for military semes — Bight to Issue 
Certificate of registration and eligibility 
classification are administrative aids 

The constitutional power of Congress to 
raise and support armies and to make all 
laws necessary and proper to that end fa 
broad and sweeping. The power of Con- 
gress to classify and conscript man powei 
for military service fa “beyond question" 
Pursuant to this power Congress may esta 
blish a system of registration for Individuals 
liable for training and service, and may re- 
quire such individuals within reason to co- 
operate in the registration system The 
Issuance of certificates indicating the regis 
tuition and eligibility classification of indivi 
duals is a legitimate and substantial adminis- 
trative aid m the functioning of this system. 
And legislation to Insure the con tinuin g 
availability of issued certificates serves a 
legitimate and substantial purpose in the 
systems administration. (Para 15) 

The registration certificate contains much 
Information of which the registrant needs no 
notification. This circumstance, however, 
leads not to the conclusion that the certificate 
serves no purpose but that, like the classifi 
cation certificate it serves purposes in addi 
bon to initial notification Many of these 
purposes would be defeated by the certifi 
cates destruction or mutilation. (Some of 
the purposes indicated) (Para 16) 

Douglas J (Dissenting) — That the cons- 
titutional power of Congress to raise and 
support armies fa "broad and sweep inn” and 
that Congress' power “to classify ana cons- 
cript man power for military service fa ‘be- 
yond question” fa undoubtedly true in 
times when, by declaration of Congress the 
Nation fa in a state of war vuaere {Bhi 
whether conscnption fa permissible in the 
absence of a declaration of war?] 

(Para 32) 

1(C) Constitution of India, Art. 14 — Case 
on American Constitution — Provision for 
alternative statutory avenues of prosecution 
— Validity — Administrative regulations 
prescribing a particular avenue, may be 
changed or revoked from time to time by 
administrative discretion. 

In the absence of a question as to multiple 
punishment, it has never been suggested that 
there is anything improper in Congress pro- 
viding alternative statutory avenues of pro- 
secution to assure the effective protection of 
one and the same interest. (Para 17) 

Where the nre-ensbng avenue of proseca 
tion prescribed by regulations was not even 
statutory the regulations may be modified 


or revoked from time to H me by administra- 
tive discretion. Certainly the Congress may 
change or supplement a federal regulation. 

(Para 17) 

(D) Universal Military Training and Ser- 
vice Act (194S as amended fn 1965 by 79 
Stab 586) (50 U S a Appx) S 463 (b) (3) 
— Non-possession of certificate — Mutila- 
tion of some one else’* certificate fa offence 
— ■ Selective Service Regulations and Federal 
Act, 50 U S C. Appx. reach different wrong 
doers — Constitution of India, Art. 254. 

The gravamen of the offense defined by 
the statute fa the deliberate rendering oi 
certificates unavailable for the various pur 
poses which they may serve. Whether re- 
gistrants keep their certificates in their per 
sonal possession at all tunes, as required by 
the Regulations, fa of do parUcuhr concern 
under the 1965 Amendment, as long as they 
do not mutilate or destroy the certificates so 
as to render them unavailable The essen- 
tial elements of non possess on are not iden 
bcal with those of mutilation or destruction. 
Moreover the 1965 Amendment is concern- 
ed with abuses involving any issued Selec- 
tive Service certificates not only with the 
registrants own certificates The knowing 
destruction or mutilation of someone elses 
certificates would therefore violate the 
statute but not the non possession regula 
turns (Para 18) 

A comparison of Selective Service Regu 
labons requiring personal possess on of re- 
gistration and classification cert if cates and the 
federal statute (Universal Military Training 
and Service Act 1948 as amended in 1DG5) 
indicates that they protect overlapping but 
not identical governmental Interests, and that 

they reach somewhat different classes o! 

wrongdoers (Para 18) 

f(E) Constitution of India, Preamble — 
Constitutionality of statute - — Illicit motive 
of legislature, enquiry into • — Intention of 
legislature — Speeches in Congress — Re- 
levancy — Bill of attainder — legislative 
purpose may be enquired into — Civil P C 
.(1908,V Preamble ■ — - sif Sta- 

tutes — Motive of legislature. 

It fa a familiar principle of constitutional 
law that the Court mil not strike down an 
otherwise constitutional statute on the basis 
of an alleged illicit legislative motive. 

. (Para 24) 

The legislative motive is not a proper basis 
for declaring a statute unconstitutional, but 
the inevitable effect of a statute on its face 
may render it unconstitutional. (Para 26) 

Inquiries into congressional motives or 
purposes are a hazardous matter When the 

issue fa simply the interpretation of legisla- 
tion, the Court will look to statements by 
legislators for guidance as to the purpose 
or the legislature because the benefit to 
sound decision making in this circumstance 
is thought sufficient to nsk the possibility of 
misreading Congress’ purpose. It fa entirely 
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a different matter when Courts are asked to (1960) 861 US 516 = 4 L Ed 2d 
void a statute that is, under well-settled 480 = 80 S Ct 412, Bates v. 
criteria, constitutional on its face, on the little ’ jrjsj 'qa fN ofi 

basis of what fewer than a handful of Con- (1960) 862 US 217 = 4 L Ed 2d 
eressmen said about it What motivates one 668 = 80 S Ct 683, Abel v. United 
legislator to make a speech about a statute is States ' 34 

not necessarily what motivates scores of (1960) 864 US 839 = 5 L Ed 2d 
Others to enact it and the stakes are suffi- 110 = 81 S Ct 125, Gomillion v. 

ciently high for the Court to eschew guess- Lightfoot " £6 

work. Courts would decline to void a statute (1959) 358 US 415 = 8 L Ed 2d 
essentially on the ground that it is unwise 407 = 79 S Ct 451, Heflin v. United 
legislation which Congress had the undoubt- States FN 28, FN 29 

ed power to enact and which could be re-en- (1958) 856 US 86 = 2 L Ed 2d ’ " 

acted in its exact form if the same or an- 630= 78 SCt 590, Tropv. Dulles FN 30 
other legislator made a “wiser” speech about (1958) 856 US 369 = 2 L Ed 2d 
it (Para 25) 848 = 78 S Ct 819, Sherman v. 

The Court may make inquiry into legis- United States 84 

Iative motive in a very limited and well-tie- (1958) 357 US 386 = 2 L Ed 2d 
fined class of cases -where the very nature 1405 = 78 S Ct 1280, Gore v. 

of the constitutional question requires an in- United States 17 

quiry into legislative purpose. The principal (1958) 857 US 449 = 2 L Ed 2d 
class of cases is readily apparent — those in 1488 = 78 S Ct 1163, NAACP v. 

which statutes have been challenged as bills Alabama Ex rel Patterson FN 23 

of attainder. This Courts decisions have de- (1957) 352 US 322 = 1 L Ed 2d 


fined a bill of attainder as a legislative Act 
which inflicts punishment on named indivi- 
duals or members of an easily ascertainable 
group without a judicial trial. In deter- 
mining whether a particular statute is a bill 
of attainder, the analysis necessarily requires 
an inquiry into whether the three defini- 
tional elements — specificity in identifica- 
tion, punishment and lack of a judicial trial 
— are contained in the statute. The inquiry 
into whether the challenged statute contains 
the necessary’ element of punishment has on 
occasion led the Court to examine the legis- 
lative motive in enacting the statute. 

(Para 25, Foot-note) 

f(F) Constitntion of India, Art. 22G — Case 
from America — Writ petition — New plea 
on constitutional question, can be raised. 

Per Douglas, J. — The rule that the 
Supreme Court will not consider issues not 
raised by the parties is not inflexible and 
yields in “exceptional cases”. In such a case 
it is not unusual to ask for reargument, even 
on a constitutional question not raised by 
the parties. (Paras 33, 34) 

Cases Referred: Chronological Paras 

(196S) 20 L Ed 2d 856, Holmes v. 

United States FN 82, 32 

(1964) 377 US 58=12 L Ed 2d 129=84 
SCt 1063, NX.R.B. v. Fruit and 
Vegetables Packers Union 21 

(1963) 871 US 415 = 9 L Ed 2d 
405 = 83 S Ct 328, NAACP v. 

Button FN 22, FN 23 

(1963) 372 US 144=9 L Ed 2d 644 = 

83 S Ct 554, Kennedy v. Mendoza 
Martinez FN 30 

(1963) 374 US S9S = 10 L Ed 2d 
965 = 83 S Ct 1790, Sherbert 
v. Vemer FN 22, FN 2o, 

FN 27, 20 

(1961) 365 US 551=5 L Ed 2d 773 = 

81 S Ct 728, Milanovich v. United 
States FN 28, FN 29 


370 = 77 S Ct 403 = 59 ALR 
2d 940, Prince v. U. S. FN 28, FN 29 
(1948) 334 US 742 = 92 L Ed 1694 = 

68 S Ct 1294, Lichter v. United 

States 15, FN 32 

(1948) 337 US 1 = 93 L Ed 1131 = 

69 S Ct 894, Terminiello v. Chicago S3 
(194S) 338 US 25 = 93 L Ed 1782 = 

69 S Ct 1359, Wolf v. Colorado 34 

(194S) 338 US 74 = 93 L Ed 1819 = 

69 S Ct 1372, Lustig v. U. S. 54 

(1947) 333 US 95 = 92 L Ed 562= 

68 S Ct 397, Musser v. Utah 34 

(1947) 333 US 178 = 92 L Ed 628 = 

65 S Ct’ 591, Donaldson v. Read 

Magazine 34 

(1946) 328 US 303 = 90 L Ed 1252= 

66 S Ct 1073, United States v. 

Lovett FN 30 

(1945) 323 US 516 = 89 L Ed 430 = 

65 S Ct 315, Thomas v. Collins FN 25 
(1942) 317 US I = 87 L Ed 3 = 

63 S Ct 2, Ex parte, Quirin 15 

(1937) 304 US 64 = 82 L Ed 1188 = 

58 S Ct 817 = 114 ALR 1487, 

Erie R. Co. v. Tompkins 83 

(1936) 297 US 233 = 80 L Ed 660 = 

56 S Ct 444, Grosjean v. American 
Press Co. 26 

(1931) 283 US 359 = 75 L Ed 1117 = 

51 S Ct 5S2 = 73 ALR 1484, 

Stromherg v. California 11, 21 

(1931) 283 US 423 = 75 L Ed 1154 = 

51 S Ct 522, Arizona v. California 24 
(1926) 273 US 28 = 71 L Ed 520 = 

47 S Ct 248, Byars v. U. S. 34 

(1926) 274 US 195 = 71 L Ed 996 = 

47 S Ct 566, Duignan v. U. S. 33 

(1918) 245 US 366 = 62 L Ed 352 = 

SS S Ct 159 = LRA 1918 C 361, 
Selective Draft Law Cases 15, FN 32 
(1915) 232 US 38S = 58 L Ed 652 = 

34 S Ct 341 = LRA 1915 B 

834, Weeks v. United States 84 
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(1904) 193 US 27 = 49 L Ed 78 
24 S Ct 769, Me Cray v. United 
States 


24, 26 


part of the Universal Military Training and 
Service Act of 1948 Section 462 (b) (3), 


667 F 2d 72, United States v. Miller 

FN 7 

668 F 2d 529, Smith v. United 

States FN 8 

676 F 2d 538, O' Brfen v. United 

States FN 4, FN 0 

Solicitor General Erwin N Griswold argu- 
ed the cause, for the United States, Marvin 
M Kamatlan argued the cause, for David 
Paul Brien 

OPINION OF THE COURT 
MR. CHIEF JUSTICE WARREN de- 
livered the opinion of the Court 

On the morning of March 31, 1966, 
David Paul OTnen and three companions 
burned their Selective Service registration 
certificates on the steps of the South Bos- 
ton Courthouse. A sizable crowd, includ- 
ing several agents of the Federal Bureau of 
Investigation, witnessed the eveot.(l) Im- 
mediately after (be burning members of the 
crowd began attacking O'Brien and bis 
companions An FBI agent ushered O'Brien 
to safety inside ilia courthouse After he 
was advised of his right to counsel and to 
silence O’Brien stated to FBI agents that 
he had burned his registration certificate 
because of h Is beliefs, knowing that be was 
violating federal law He produced the 
charred remains of the certificate, which, 
with his consent, were photographed, 

2. For this act, O'Brien was Indicted, 
tried, convicted, and sentenced In the Unit- 
ed States District Court for the District of 
Massachusetts (2) He did not contest the 
fact that he had burned tho certificate He 
stated m argument to the jury that he 
burned the certificate publicly to Influence 
others to adopt his antiwar beliefs as ho 
put it. “so that other people would re-evalu- 
ate their positions with Selective Service, 
with the armed forces, and re-evaluate their 
place In the culture of today, to hopefully 
consider my position." 

3 The indictment upon which he was 
tried charged that he wilfully and know- 
ingly did mutilate, destroy, and change by 
burning .. . this] Registration Certificate 
(Selective Service System Form No 2) In 
violation of Title 50, App„ United States 
Code, Section 482 (b)“. Section 482 (b) Is 

1 At the time of the burning, the agents 
knew only that O'Brien and his three com- 
panions had burned small white cards They 
later discovered that the card O’Brien burn- 
ed was his registration certificate, and the 
Undisputed assumption is that the same 
is true of his companions. 

2. He was sentenced under the Youth 
Correction Act, 18 USC S 5010 (b), to the 
custody of the Attorney General for a maxi- 
mum period of six years for supervision and 
treatment. \ 


one of six numbered sub-divisions of S 462 
was amended by Congress in 1965 79 
586 (adding the words italicized (here In 

7 below) so that at the time O'Brien burned 
his certificate an offense was committed by any 
person, “who forges, alters, “knowingly des- 
troys. knowingly mutilates,* or in any man- 
ner changes any such certificate .....— 4 " 
(Italics (here far 7 supplied.) 

In the District Court, O’Brien argued 
that the 1965 Amendment prohibiting the 
knowing destruction or mutilation of cer- 
tificates was unconstitutional because It was 
enacted to abridge free speech and because 
It served no legitimate legislative pur- 
pose (3) The District Court refected these 
arguments, bolding that the statute on to 
face did not abridge First Amendment 
rights that the court was not competent to 
Inquire into the motives of Congress In 
enacting the 1965 Amendment, ana that the 
Amendment was a reasonable exercise of 
the power of Congress to raise armies 

4. On appeal, the Court of Appeals foT 
the First Circuit held the 1965 Amend- 
ment unconstitutional as a law abridging 
freedom of speech (4) At the time the 
Amendment was enacted, a regulation of 
the Selective Sendee System required regis- 
trants to keep their registration certificates 
In their “personal possession at all times 
32 CFR S 1617 1 (1902) (5) Wilful viola- 
tions of regulations promulgated pursuant to 
the Universal Military Training and Service 
Act were made criminal by statute 50 
USC App S 462 (b) (0) The Court of 
Appeals therefore was of the opinion that 
conduct punishable under the 1965 Amend- 
ment was already punishable under the non- 
possession regulation, and consequently that 
the Amendment served no valid purpose- far- 
ther, that in light of the prior regulation, 
the Amendment must have been "'directed 
at public as distinguished from private de- 
struction " On this basis, the Court con- 
cluded that the 1965 Amendment ran afoul 
of the First Amendment by singling out per- 
sons engaged in protests for special trcaN 
menti The Court ruled, however, that CT 
Brfen's conviction should be affirm ed under 

3 The Issue of the Constitutionality of 
the 1965 Amendment was raised by coun- 
sel representing OTJnen tn a pretnal m(>- 
hon to dismiss the Indictment At trial and 
upon sentencing. O’Brien chose to repre- 
sent himseU He was represented by coun- 
sel on his appeal to the Court of Appeal* 

4 O’Brien v United States, 370 F 2d 

538 (CA 1st Cfr 1967) . 

5 The portion of 32 CFR relevant to tM 
Instant case was revised as of January E 
1967 Citations in thfr opinion are to tho 
1962 edition which was In effect when 
O'Brien committed the crime, and when 
Congress enacted the 1965 Amendment. 
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the statutory provision. 50 USC App S. 462 
(b) (6), which in its view made violation or 
the non-possession regulation a crime, be- 
cause it regarded such violation to be a 
lesser included offense of the crime defined 
by the 1965 Amendment.(6) 

5. The Government petitioned for certi- 
orari, in No. 232, arguing that the Court 
of Appeals erred in holing .the statute un- 
constitutional. and that its decision conflict- 
ed with decisions by the Court of Appeals 
for the Second(7) and Eighth circuits® up- 
holding the 1965 Amendment against identi- 
cal constitutional challenges. ChBnen ctoss- 
petitioned for certiorari, in No. 233, arguing 
bat the Court of Appeals erred in sustain- 
ing his conviction on the basis of a cnm 
of which he was neither charged nor tried. 
We granted the Governments pehhon to re- 
solve the conflict in the cireuite, and we 
aho granted O’Briens cross-petition. We 
hold that the 1965 Amendment b cm isbto- 
tional both as enacted and as apphed. We 
, therefore vacate the judgment of °™ d 
of Anneals and reinstate the judgment an 
sentence of the District Coort 'w hnut reach- 
ing the issue raised by O’Brien m JNo. /oa. 

6 When a male reaches the age of 18, 

he is required by the Universal Mih^ 

Treininff and Service Act to register 
ITS dmft . board.® He is 
Selective Service number, (H9 ana wi 

E T 

Zl based on a * SSfficZ 

“llOW) °Ttis C1 Sj‘e°assfflca- 

to 

it! CourtfS toe Sct1ud|e xS 

Sbrequentfy^detoed O’Brien’s petition for 
fSffiSg. in which he argued that he had 
not been charged, tried, or convicted tor 
^-possession and l that 

o“ S7e 

3 

. YCA 2d Cir 1966) cert denied, 386 US 911 

19 8 67 Smith v. United States, 368 F2d 529 

(C 9 s?e C 62 Stef 60S (1948). as amended, 
65 SM 76 (1951). » W W S. 453 

‘ToVcto 1. Ifeli (1S&- 

11* 32 CFR S. 1613.43a (1962). 

is' 1 era |: iff Jif W 

14, S2 CFR S. 1623.4 (1962). 


tion is not necessarily permanent,(15) and if 
in the interim before induction the regi- 
strant’s status changes in some relevant way, 
he may be reclassified.(16) After such a 
reclassification, the local board as soon as 
practicable” issues to the registrant a new 
Notice of Classification.(17) 

7. Both the registration and classification 
certificates are small white cards, approxi- 
mately 2 by 3 inches. The registration certi- 
ficate specifies the name of the registrant; 
be date of registration, and the number and 
address of the local board with which lie 
is registered. Also inscribed upon it are the 
date and place of the registrants birth, his 
residence at registration, his physical descrip- 
tion, his signature and his Selective Service 
number. The Selective Service number it - 
self indicates his State of registration, his 
local board, his year of birth, and his chrono- 
logical position in the local hoard s classifi- 
cation record.(18) 

8. The classification certificate shows too 
registrants name. Selective Service^ number, 
signature, and eligibility classification. It 
specifies whether he was so classified by 
Hs local board, an appeal board, or toe 
President. It contains toe address of his 
local board and the date the certificate was 
mailed. 


9. Both the registration and classification 
certificates bear notices that the registrant 
must notify his local board in writing of 
every change in address, physical condition, 
and occupational, marital, family, dependency 
and military status, and of any other fact 
which might change his classification. Both 
also contain a notice that the registrants 
Selective Service number should appear on 
nil communications to his local board. 

. 10. Congress demonstrated its concern 
that certificates issued by the Selective Ser- 
vice Svstem might be abused well before 
the 1965 Amendment here challenged. The 
1948 Act, 62 Stat 604, itself prohibited many 
different abuses involving “any registration 

certificate, or any other certificate 

issued pursuant to or prescribed by the pro- 
visions of this title, or rules or regulations 
promulgated hereunder . . ... . . . G 2 ,"? 1 

622 (1948). Under S. 12 (b) (l)-(5) of toe 
1948 Act, it was unlawful (1) to transfer 
a certificate to aid a person in making false 
identification; (2) to possess a certificate not 
duly issued with toe intent of using It tor 
false identification: (3) to forge, alter, or 
in any manner” change a certificate or any 
notation validly inscribed _ thereon: (4) to 
photograph or make an imitation or a certi- 
ficate tor the purpose of false identification; 
and (5) to possess a counterfeited or altered 
certificate. 62 Stat 622 (1948 ). In addition 

15. 82 CFR S. 1625.1 (1962). 

16 32 CFR Ss. 1625.1, 162o.2, 1625.8, 
1625^4, and 1925.11 (1962). 

17. 32 CFR S. 1625.12 (1962). 

18. 32 CFR S. 1621.2 (1962). 
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as previously mentioned, regulations of the 
Selective Service System required registrants 
to keep both their registration and classifi- 
cation certificates in their personal posses- 
sion at all times 32 CFR 5 1617 1 (19 62) 
(Registration CeThfieate),(19) 32 CFR S 
1623.5 (1962) (Classification Certificates) (20) 
And S 12 (h) (6) of the Act, 62 Stat 622- 
623 (1948), made knowing violation of any 
provision of the Act or rules and regula- 
tions promulgated pursuant thereto a felony 


11 By the 1965 Amendment, congress 
added to S 12 (b) (3) of the 1948 Act the 
provision here at Issue, subjecting to crimi- 
nal liability not only one who “forges, alters, 
or in any manner changes” but also one 
who “knowingly destroys, for] knowingly 
mutilates" a certificate We note at the out- 
set that the 1965 Amendment plainly does 
not abridge free speech on its race, and we 
do not understand O’Brien to argue other- 
wise Amended S 12 (b) (3) on its face 
deals with conduct having no connection 
with speech It prohibits the knowing de- 
struction of certificates issued by the Selec- 
tive Service System, and there Is nothing 
necessarily expressive about such conduct 
The Amendment does not distinguish be- 
tween public and private destruction, and it 
does not punish only destruction engaged in 
for the purpose of expressing views Com- 
pare Stromberg v California, (1931) 2S3 US 
359 75 L Ed 1117, 51 S Ct 532, 73 ALR 
1484(21) A law prohibiting destruction of 
Selective Service certificates no more ab- 
ridges free speech on its face than a motor 
vehicle law prohibiting the destruction of 
drivers’ licenses or a tax law prohibiting 
the destruction of books and records. 


12. O’Brien nonetheless argues that the 
1965 Amendment Is unconstitutional in its 
application to him, and is unconstitutional as 

19 32 CFR S 16171 (1962), provides In 
relevant part 

“Every pen on required to present him- 
jiplf Jar and .submit In jmaslxahnp xrvisst .after 
he is registered, have in his personal posses- 
sion at all times his Registration Certificate 

S Form No 2) prepared by his local 
which has not been altered and on 
which no notahon duly and validly inscrib- 
ed thereon has been changed In any manner 
after its preparation by the local board The 
failure of any person to have his Registra- 
tion Certificate (SSS Form No 2) m his per- 
sonal possession shall be pnma facie evi 
dence of his failure to register" 

20 32 CFR S 1623.5 (1962), provides. 
In relevant parti 

"Every person who has been classified 
by a local board must have in his personal 
possession at all times, in addition to his 
Registration Certificate (SSS Form No 2), 
a valid Notice of Classification (SSS Form 
No 110) issued to him showing his current 
classification." 

21 See text, infra, at para 21. 


enacted because what he calls the "purpose” 
of Congress was “to suppress freedom of 
speech. We consider these arguments sepa. 
lately. 

n. 

13 O’Brien first argues that the 1965 
Amendment is unconstitutional as applied to 
him because his act of burning his registra- 
tion certificate was protected “symbolic 
speech” within the First Amendment His 
argument is that the freedom of expression 
which the First Amendment guarantees in- 
cludes all modes of "communication of ideas 
by conduct”, and that his conduct is with 
in this definition because he did it in “de- 
monstration against the war and against the 
draft” 


14. We cannot accept the view that an 
apparently Limitless variety of conduct can 
be labelled “speech” whenever the person 
engaging in the conduct intends thereby to 
express an idea. However, even on the 
assumption that the alleged communicative 
element in O’Brien’s conduct is sufficient to 
bring Into play the First Amendment it does 
not necessarily follow that the destruction 
of a registration certificate Is constitutionally 
protected activity This Court has held that! 
when "speech” and "nonspeech” elements' 
are combined in the same course of conduct; 
a sufficiently important governmental interest 
in regulating the nonspeech element cam 
Justify Incidental limitations on First Amend-* 
ment freedoms To characterize the quality 
of the governmental interest which must ap- 
pear, the Court has employed a variety of 
descriptive terms compelling, (22) substan- 
tia] (23) subordinating (24) paramount (25) 
cogent- (26) sfrong(27) Whatever imprecision 
Inheres in these terms we think it clear that 
a government regulation is sufficiently Justi- 
fied if it fa within the constitutional power 
of the government if it furthers an impor 
tant or substantial governmental Interest, if 
the governmental interest is unrelated to the 
suppression of free expression and if the in- 
cidental restriction on alleged Fi rst Amend- 1 
~~ 22 NAACP v Button, (1963) 371 US 
415, 438, 9 L Ed 2d 405, 421 , 83 S Ct 
328, see also Sherbert v Verner, J1963) 374 
US 398 403 10 L Ed 2d 965, 969, 83 
S Ct 1790 

23 NAACP v Button, (1963) 371 US 415 
444, 9 L Ed 2d 405, 424, 83 S Ct 3j» 
NAACP v Alabama ex reh Patterson (19o8) 
357 US 449 464, 2 L Ed 2d 1488, 1500, 
78 S Ct 1163 

24 Bates v Little Rock, (1960) 301 US 
516, 524, 4 L Ed 2d 480, 4S6, 80 S a 
412 

25 Thomas v Collms, (1945) 323 US 516, 
530 89 L Ed 430, 440 65 S Ct 315, see 
also Sherbert v Verner, (1963) 374 US 398, 
406 10 L Ed 2d 965, 971 , S3 S Ct 1790 

26 Bates v Little Rock, (1960) 361 US 
518 524, 4 L Ed 2d 480, 4S6 80 S a 412. 

27 Shebert v Verner, (1963) 37 4 US 393, 
403, 10 L Ed 2d 965, 973, 83 S a 1790. 
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fment freedom is no greater than is essential 
to the furtherance of that mteresh We find 
that the 1965 Amendment to S. 462 (b) (3) 
of the Universal Military Training and Ser- 
vice Act meets all of these requirements, and 
consequently that O’Brien can be constitu- 
tionally convicted for violating it. 

15. The constitutional power of Congress 
to raise and support annies and to ' make 
laws necessary and proper to that end is 
broad and sweeping. Lichter v. Umtrf 

States, (1948) 334 US 742, 75tw5S 92 L 
Ed 1694, 1710, 1711, ]294 Selec- 

tive Draft Law Cases (1918) 245 US 3 

62 L Ed 352, 38 S Ct .159 LRA !918 G 361 
See also Ex parte Quinn (1942) 

power of CoS A to dSsify and caracrig 

at 756- Selective Draft Law Cases, supnu 

liable for training and service and may 
quire such individuals : wthm reason ^ to ^co- 
operate in the registration ay • 

tion and di^biSy classificat|n of mdiw- 

tern’s administration. 

16. O’Brien’s .argument to ftec^toryL 

necessarily premised service certifi- 

ggLr&r “asSiSion, to be related 

seat 

S?™Sut bS Solved notification, |C- 

&£&&&& 

lint most of the information on a 

ton SSfficale serve, »» bl 
nf- 'll!- the registrant Bardlv needs to oe 
t n ]j -l>c address and physical characteristics. 

res&kta «#■„ g- 

tote g»=l, b,t OT uaB mrfw b.Athe g . 
trant needs no nobfacaiaon. conc iusion 

,s c ir. ho sr^ »° p«s?« b t 
P %«£ to^s»o* 

Imutilation. Among these are. 

1 The registration certificate serves as 
W^afSflidiwdud described hereon 
£as registered for the draft- gassm 

cation certificate shows the *7 indiri- 

cation of a named but undesoibed m^ 
dual Voluntarily displays. y £ or a 

ficates is an easy and painless way mr a 


young man to dispel a question as to whe- 
ther he might be delinquent in his Selective 
Service obligations. Correspondingly, the 
availability of the certificates for such dis- 
play relieves the Selective Service System of 
the a dminis trative burden it would otherwise 
have in verifying the registration and classi- 
fication of all suspected delinquents. Fur- 
ther, since both certificates are in the nature 
of “receipts” attesting that the registrant lias 
done what the law requires,, it is in the 
interest of the just and efficient administra- 
tion of the system that they be continually 
available, in die event, for example, of a 
mix-up in the registrant’s file. Additionally, 
in a time of national crisis, reasonable avail- 
ability to each registrant of the two small 
rnTrk assures a rapid and uncomplicated 
means for determining his fitness for im- 
mediate induction, no matter how distant m 
onr mobile society he may be from his local 
board. 

2. The information supplied on the certi- 
ficates facilitates communication between re- 
gistrants and local boards, simplifying toe 
TOstem and benefiting all concerned. To 
be^in with, each certificate bears the. ad- 
dress of the registrant’s local board, an item 
unlikely to be committed to memory'. Fur- 
ther, each card bears the registrant’s Selective 
Service number, and a. registrant who has 
his number readily available so that he can 
communicate it to his local board when he 
supplies or requests information, can. make 
simpler the board’s task in locating his hie. 
Finally, a registrant’s inquiry’, particularly 
through a local board other than Ins own, 
concerning his eligibility status is frequently 
answerable simply on the basis of his classi- 
fication certificate; whereas, if the certificate 
were not reasonably available and the regis- 
trant were uncertain of his classification, toe 
task of answering his questions would be 
considerably complicated. 

8. Both certificates carry continual remin- 
ders that toe registrant must notify' Ms local 
board of any change of address, and other 
specified changes in Ms status. . The smooth 
functioning of the system requires that local 
boards be continually aware of toe status and 
whereabouts of registrants, and the destine- 
tion of certificates deprives the system ox a 
potentially' useful notice device. 

A, The regulatory scheme involving Selec- 
tive Sendee certificates includes clearly vaud 
prohibitions against toe alteration, forgeryor 
Similar deceptive misuse of certificates, iho 
destruction or mutilation of certificates ob- 
viously increases toe difficulty of detec.mg 
and tracing abuses such as these- Further, 
a mutilated certificate might itself be used 
for deceptive purposes. 

The manv functions performed by Selec- 
tive Service certificates establish hey ond 
doubt that Congress has a legitimate and sub- 
stantial interest in preventing their wanton 
a^L unrestrained destruction and assuring 
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their continuing availability by punishing 
people who knowingly and wilfully destroy 
Or mutilate them And wo are unpersuaded 
that the pre-existence of the non possession 
regulations in any way negates this interest. 

17. In the absence of a question ns to mul- 
tiple punishment, it has never been suggest 
ed that there is anything improper in Con- 
gress providing alternative statutory avenues 
of prosecution to assure the effective protec- 
tion of one and the same interest Compare 
the majority and dissenting opinions in Gore 
v United States (1958) 357 US 380 2 L Ed 
2d 1405 78 S Ct 1280(28) Here the pre- 
existing avenue of prosecution was not even 
Statutory Regulations may be modified or re- 
voked from time to time by administrative 
discretion Certainly, the Congress may 
change or supplement a regulation 

18 Equally Important, a comparison of 
the regulations with the 1965 Amendment 
indicates that they protect overlapping but 
not identical governmental interests and 
that they reach somewhat different classes of 
wrongdoers (29) The gravamen of the of 
fense defined by the statute is the deliberate 
rendering of certificates unavailable for the 
various purposes which they may serve. Whe- 
ther registrants keep their certificates In their 
personal possession at all times as required 
by the regulations is of no particular con 
cem under the 1965 Amendment, as long as 
they do not mutilate or destroy the certifl 
cates so as to render them unavailable A1 
though as we note below we are not concern- 
ed hero with the non possession regulations. 
It is not inappropriate to observe that the 
essential elements of non possession are not 
Identical with those of mutilation or destiuc- 
jdon. Finally the 1965 Amendment, like 
S 12 (b) which it amended is concerned 
with abuses involving any issued Selective 
Service certificates, not only with the regis- 
trants own certificates The knowing des 
traction or mutilation of someone elses cer- 
tificates would therefore violate the statute 
|but Dot the non-possession regulations 

19 We think it apparent that the continu- 
ing availability to each registrant of his 
Selective Service certificates substantially 
furthers the smooth and proper functioning 
of the system that Congress has established 
to raise armies We think it also apparent 
that the Nation has a vital interest in having 
a system for raising armies that functions 

28 Cf Milanovich v United States, (1961) 
365 US 551 5 L Ed 2d 773 81 S Ct 728, 
Heflin v United States (1959) 358 US 415, 
3 L Ed 2d 407. 79 S Ct 451 Pnnce v 
United States, (1957) 352 US 322. 1 L Ed 
2d 370, 77 S Ct 403, 59 ALR 2d 040 

29 Cf Milanovich v United States, (1961) 
805 US 551. 5 L Ed 2d 773 81 S Ct 728, 
Hefim v United States, (1959) 358 US 415, 
R L Ed 2d 407, 79 S Ct 451 Pnnce v 
United States (1057) 352 US 322, 1 L Ed 
2d 379, 77 S Ct 403, 59 ALR 2d 940. 
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with maximum efficiency and Is capable d 
easily and quickly responding to caatmuaDy 
changing circumstances For these reasons, 
the Government has a substantial interest in 
assuring the continuing availability of issued 
Selective Service certificates. 

20 It Is equally clear that the 1965 Amend 
meat specifically protects this substantial 
governmental interest. We perceive no al- 
ternative means that would more precisely 
and narrowly assure the continuing availabi- 
lity of issued Selective Service certificates 
than a Jaw winch prohibits their wilful mutf 
lation or destruction Compare Sherbert v 
Vemer (1903) 374 US 398 407-408, 10 L 
Ed 2d 965 972, 973, 83 S Ct 1790 and the 
cases cited therein The 1965 Amendment 
prohibits such conduct and does nothing! 
more In other words, both the government 
tal Interest and the operation of the 196a 
Amendment are limited to the non-com-1 
munlcative aspect of O'Briens conduct The! 
governmental interest and the scope of the 
1965 Amendment are limited to preventing 
a harm to the smooth and efficient function- 
ing of the Select rve Service System When 
O’Brien deliberately rendered unavailable his 
registration certificate, he wilfully frustrated 
this governmental Interest For this non- 
communicative impact of his conduct, and 
for nothing else, he was convicted. 

21. The case at bar Is therefore unlike one 
where the alleged governmental interest in 
regulating conduct arises In some measure 
because the communication allegedly inte- 
gral to the conduct fa Itself thought to be 
harmful In Stromberg v» California, (1931) 
283 US 359 75 L Ed 1117 51 S Ct 532, 
73 ALR 1484 for example, this Court struck 
down a statutory phrase which punished 
people who expressed their 'opposition to 
organized government” by displaying “any 
flag, badge banner, or device” Since the 
statute there was aimed at suppressing com 
munication it could not be sustained as a 
regulation of non-commumcahve conduct. 
See also NLRB v Fruit and Vegetable 
Packers Union (1964) 377 US 58, 79 (con- 
curring opinion) 12 L Ed 2d 129, 142, 84 S 
Ct 1063 

22. In conclusion we find that because of 
the Governments substantial interest in as- 
suring the continuing availability of issued 
Selective Service certificates because amend 
ed S 462 (b) fa an appropriately narrow 
means of protecting this interest and con- 
demns only the independent non-communlca. 
five Impact of conduct within its reach, and 
because the non-commumcahve Impact of 
O'Brien's act of burning his registration cer- 
tificate frustrated the Governments Interest, 
a sufficient governmental interest has been 
shown to Justify O'Brien’s conviction. 

IIL 

23. O’Brien finally argues that the 1963 
Amendment fa unconstitutional as enacted 
because what he calls the “purpose” of Con- 
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gress was “to suppress freedom of speech " sound decision-making^^ thfe chorrnstance is 
We reject this argument, because under 
settled principles the purpose of Congress, as 
O'Brien uses that term, is not a bpis tor de- 
claring this legislation unconstitutional. 

24. It is a familiar principle of constitu- 
tional law that this Court will not strike down 
an otherwise constitutional statute on the 
basis of an alleged illicit legislative motive. 

As the Court long ago stated: 

“The decisions of this court from the be- 


sound decision-maiang in mis cmiuuiMLi^ ^ 
thought sufficient to risk the possibility _ o£ 
misreading Congress’ purpose. It is entirely 
a different matter when we are asked to void 
a statute that is, under well-settled criteria,' 
constitutional on its face, on the basis ot 
what fewer than a handful of Congressmen 
said about it. What motivates one legislator 
to make a speech about a statute is not 
necessarily what motivates scores of others 

„ _ , to enact it, and the stakes are sufficiently 

“The decisions of this court from the be- fa . , for ^ to eschew guesswork. We de- 
fdnning lend no support whatever to t he as- cbne to vo j d essenh'ally on the ground that 
sumption that the judiciary may restrain the ^ unwise legislation which Congress had 
exercise of lawful power on the assumption enact and which 

,1 t _ nnmnQP nr motive has caus* 


exercise ot iawtui power uu w 

that a wrongful puipose or mohve h^raus- 
ed the newer to be exerted. _McCra.y v. 
United States, (1904) 195 US 27, 56, 49 L 
Ed 78, 95, 24 S Ct 769. 

This fundamental principle °f constitu- 
tional adjudication was * ;d ai ad * 
many cases were collected by Mr Jushce 
Brandeis for the Court in Amona . v. C^ 
fomia, (1931) 283 US 423, 455, 75 L Ed 
1154, 1165, 51 S Ct 522. 

25. Inquiries into congressional ™*™es or 
tpurposes are a hazardous r 
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the undoubted power to enact and which, 
could be re-enacted in its exact form^it_ the! 
same or another legislator made a wiser 
speech about it 

26. O’Brien's position, and to some extent 
that of the court below rests upon a mis- 
understanding of Grosjean v. Amencan Press 
Co., (1936) 297 US 233, 80 L Ed 660 56 
S Ct 444 and Gomillion v. Lightfoot, (1960) 
S64 US 339, 5 L Ed 2d 110, 81 S Ct 125. 
These cases stand not for the proposition 
that legislative motive is a proper basis tor 
declaring a statute unconstitutional, but pat 
the inevitable effect of a statute on its face 
may render it unconstitutional. Thus, m 
Groriean the Court, having concluded that 
the right of publications to be free from cer- 
tain kinds of taxes was a freedom of the 
press protected by the First Amendment 
etnick down a statute which on its face did 


struck down a stature wmu. Z ~ 

inquiry lf* 1 tV'to'<SSlioTto’a,mt. suybed 
StolSSJave Pun>ose. Th* gj^jg , ^*S' ft 3L 


sr i^su;rp~ St- uT « SE. ft 

of cases is 1733 Challenged as bills of at- 2d at 113, of the redrawing of municipal 
TWs Court’s decisions have defined boundaries was to deprive the petihoners of 
tnii-iinderas a legislative Act which ^ riht to vote for no reason other than 
a bill of attainder as s ^ indiv i dua ls 0 r i?®!* Miev were Negro. In these cases, the 

inflicts Pimishmento rtainable group * y f &e legation was irrelevant, be. 

HfiF. die inevitable effect the necessary 

theraparticul^statuteis a inquiry 

the analysis necessanly ^q^^ elements 

into whether tn denti g cat i cmj punishment , sta tute attacKea in uic 

So rMSrtf s^isr awsss 1 .«?£ 

-elks Ps 


ie mevuaDie cuevi — s 

scope and operation", McCray v. United 
(1904) 195 US 27 59 49 L Ed 78 
97 24 S Ct 769 — abridged constitutional 
S&J: The einlute .Hacked i»_ 


t to Examine the lejplative motive m £tatute itse lf is constitutional 
- — it. statute. See, nn r .»■* ttt _ ft «nt smisi 


ment 

Court — 

enacting the statute. US & 303,’96 L 

Spates v * Two other decisions 

Ed 125~, 66 b va j. ic.; nr |pr analysis con* 
not involving a billofaHmnder ^ 

tain an innuiry mt0 , n suggests we 

motive of the type that OBnen sugg^ 

engage in in this ^e yg 169-184, 

doza-Martinez, (1963) US v**, Trop 

9 L n 1 ? ^sV W H/sWO L F* 

Y- Dulles, (19o8) 3 oH US , The inquiry 


— — 

27. We think it not amiss. In passing, to 
comment upon O'Brien’s legislative purpose 
argument There was little Boor debate on 
thhT legislation in either House Only Sena- 
tor Thurmond commented on its CT.ibstanh o 
Shires in the Senate. Ill Cong Bee 19748, 
U0433 After his brief statement and with- 
outany additional substantive comments, tho 
bill HR 10300, passed the Senate. Ill Cong 
Bee 20434. In the House de bate only two 


v. Dulles, (1958) 8ou c u ^ 0 ^n^; n mury 

— L e, to determine whether ih — shment on designated acts, 

under review were punitive in nahne. 
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Congressmen addressed themselves to the 
Amendment — Congressmen Rivers and Bray 
111 Cong Rec 19871, 19872 The bffl was 
passed Enter their statements without any 
further debate by a vote of 393 to 1 It is 
principally on the basis of the statements by 
these three Congressmen that O’Brien makes 
his congressional “purpose” argument. We 
note that if we were to examine legislative 
purpose in the instant case, we would be 
obliged to consider not only these statements 
but also the more authoritative reports of 
the Senate and House Armed Services Com 
mittees The portions of those reports ex 
plaining the purpose of the Amendment are 
reproduced in the Appendix in their entirety 
Wide both reports make dear a concern 
with the “defiant" destruction of so-called 
“draft cards" and with “open" encouragement 
to others to destroy their cards both reports 
also indicate that tins concern stemmed from 
an apprehension that unrestrained destruc- 
tion or cards would disrupt the smooth func- 
tioning of the Selective Service System. 

IV 

28 Since the 1905 Amendment to S 12 
(b) (3) of the Universal Military Training and 
Service Act is constitutional as enacted and 
as applied the Court of Appeals should have 
affirmed the judgment of conviction entered 
by the District Court. Accordingly wa 
vacate the judgment of the Court of Ap- 
peals and reinstate the Judgment and sen 
tence of the District Court This disposition 
makes unnecessary consideration of O’Briens 
claim that the Court of Appeals erred in 
affirming his conviction on the basis of the 
non possession regulation (31) 

29 It is so ordered. 

30 Mr Justice Marshall tooV no part in 
the consideration or decision of these cases 

APPENDIX TO OPINION OF 
THE COURT 

PORTIONS OF THE REPORTS OF THE 
COMMITTEES ON ARMED SERVICES 
OF THE SENATE AND HOUSE 
EXPLAINING THE 1965 
AMENDMENT 

The "Explanation of the Bill" in the Senate 
Report is as follows 

“Section 12 (b) (3) of the Universal Mfli 
tary Training and Service Act of 1951 as 
amended, provides among other thin gs that 
a person who forges altera or changes a 
draft registration certificate is subject to a 
fine of not more than S 10 000 or imprison 
meat of not more than 5 years or both. 
There is no explicit prohibition in this sec- 

31 The other issues briefed by O’Brien 
were not raised in the petition for certiorari 
in No 232 or in the cross petition in No 233 
Accordingly those issues axe not before the 
Court. 


lion against the knowing destruction or muti- 
lation of such cards 

“The committee has taken notice of the 
defiant destruction and mutilation of draft 
cards by dissident persons who disapprove of 
national policy if allowed to continue un 
checked this contumacious conduct repre- 
sents a potential threat to the exercise of the 
power to raise and support armies 


“For a person to be subject to fine or Im- 
prisonment the destruction or mutilation o! 
the draft card must be Tmowingly done 
This qualification is intended to protect 
persons who lose or mutilate draft cards ao* 
cidentaUy" S Rep No 589 89th Cong, 
1st Sess (1905) 


And the House Report explained 
"Section 12 (b) (3) of the Universal Mill 
tary Training and Service Act of 1951 as 
amended, provides that a person who forges 
alters or in any manner changes his draft 
registration card, or any notation duly and 
validly inscribed thereon, will be subject to 
a fine of S 10000 or imprisonment of not 
more than 5 years HR 10300 would amend 
this provision to make it apply also to those 

( leraons who knowingly destroy or knowing 
y mutilate a draft registration card 
“The House Committee on Aimed Services 
is fully aware of and shares in, the deep 
concern expressed throughout the Nation 
over the increasing incidences m which in 
dividuals and large groups of individuals 
openly defy and encourage others to defy 
the authority of their Government by des- 
troying or mutilating ther draft cards 


"While the present provisions of the Cn 
mlnal Code with respect to the destruction 
of Government property may appear broad 
enough to cover all acts having to do with 
the mistreatment of draft cards m the pos 
session of m dividuals the committee feels 
that in the present critical situation of the 
country the acts of destroying or mutilating 
these cards are offenses which pose such a 
ffrave threat to the security of the Nahon 
that no question whatsoever should be left 
as to the intention of the Congress that such 
wanton and irresponsible acts should be 
punished. 

“To this end, HR 10300 makes specific 
that knowingly mutilating or knowingly des- 
troying a draft card constitutes a violation Ol 
the Universal Military Training and Service 
Act and is punishable thereunder and that 
a person who does so destroy or mutilate a 
draft card will be subject to a fine of not 
more than S 10 000 or imprisonment of cot 
more than 5 years" HR Rep No 747 69th 
Cong, 1st Sess (1965) 


SEPARATE OPINIONS 
MR. JUSTICE HARLAN concurring 
31 The crux of the Courts opinion which 
I Join, is of course its general statement, ante. 
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having been transhipped at Varanasi and un- 
loaded at a railway terminus near the Nepal 
border. As the goods were excisable upon 
which excise duty had already been paid, 
they were exported against Form AR-4 in 
order to enable the assessee company to 
claim rebate of the excise duty. The copy 
of the Form AR-4 annexed to the statement 
of the case contains the following significant 
entr ies* — 

1. R/R No. 145773 dated 10-2-1960 from 
Howrah to Varanasi en route to Bhairwa in 

^^Consignment Messrs. Mohan Lai & 
Brothers, Bhairwa, Nepal. 

3. A declaration by the assessee company 
to the following effect: — , „ 

“We hereby declare that the above- 
mentioned particulars are true and correctly 
stated and that the consignment of goods is 
intended for export to Nepal, Bhairwa via 
Nautanwa and should not be diverted to 

by an officer oftts 

Excise Department in the following words. 

“Certified that the above-mentioned pack- 
ages W been identified by me and sealed 
with the Central Excise seal under my super 
vision ” c 

Finally, it is mentioned in the statement o 
the case that the Excise a } ltho n ^ ri ye S *t 
border certified to the Excise a ^ 

Calcutta that the goods had passed outsia 

12. From what has been stated above, 
S^Z a . pta iaNepd 

S?aed e “bl elpoH 

The name of the buyers menboned in 

not only to 

MS&resi 

pany and the buyers to export me g be 
outside the Indian te ^ t ° ry fo ^ e rebate of 

In such circumstances it is 
hold that the purchasers 

JSL r Ai* SdS'S 

were bee to sefi tom MeTeQce drawn 

oj - J-*- * 

Sasns £ ^ 
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link between Nepal and India and must 
have been foreseen and agreed upon be- 
tween the parties. In these circumstances 
the buyers could not have broken the link 
between the sale and the export without 
committing a breach of the contract or the 
understanding arising from the nature of the 
transaction. 

13. A somewhat similar case came up 
before die Patna High Court in 1963. The 
case is that of Dulichand Hardwari Mull v. 
State of Bihar, AIR 1963 Pat 359. In that 
case also the assessee had exported certain 
articles to Nepal which were taken delivery 
of by the purchasers at the railway terminus 
in the Indian territory and were then trans- 
ported by them into Nepal territory. There 
also the Sales Tax authorities refused the as- 
sessees claim under Art 286 (1) (b) rely- 
ing mainly upon the fact that the delivery 
of the goods had been taken by the pur- 
chasers in the Indian territory. The Patna 
High Court relying upon the finding that 
the credit memos were prepared in the name 
of the Nepal parties and the goods were 
actually exported to Nepal in pursuance of 
the contract of sale between the parties, up- 
held the claim of the assessee on the basis 
of the first Travancore-Cochin case, 1952-3 
STC 434 = (AIR 1952 SC 366) (supra). The 
Patna High Court attached no importance 
to the fact that the delivery of goods had 
been taken by the purchasers in the Indian 
territory, nor to the fact that the delivery 
of the goods by the assessee was not made 
to a common carrier for transport out of the 
country by land or sea as was the case in 
the first Travancore-Cochin case, 1952-3 
STC 434 = (AIR 1952 SC 366) (supra). 
Dealing with this argument, their Lordships 
observed at p. 361: 

‘We do not think that there is any sub- 
stance in this argument. It is true that in 
the case reported in 1952-3 STC 434=(AIR 
1952 SC 866), there was delivery of the 
goods to a common carrier for transport out 
of the country, but this fact is not part of 
the ratio decidendi of that case. It appears 
in the present case that there is no rail con- 
nection between Nirmali and Nepal border 
and the common means of transport is^a bul- 
lock-cart over a distance of about 2o miles 
and the goods are despatched by means of 
bullock-cart over this distance. In our opi- 
nion, the delivery of goods to a common 
carrier is not a material circumstance. 

We respectfully agree with this observation 
of the Pa tna High Court and hold that the 
true test is whether the sale and the export 
involves a series of integrated activities com-, 
mencing from the agreement of sale with 
a foreign buyer and ending with the delivery 
of the goods for transport out of the country 
by land or sea. 

14. There are three Division Bench cases 

of this Court: _ . _ 

(1) Ram Narain Har Charan Lai v. Com- 
missioner of Sales Tax, U. P..S.T. Bef. 
No. 617 of 1964, D/-16-11-1966 (AIL), 

by S. C. Manchanda and M. H. Beg, JJ. 
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(2) Damodar Dass VIshwanath v Com- 
missioner of Sales Tax, U P., Lucknow, 
S T C No 137 of 1964 D/ 20-1 1967 (AIL), 
by Jagdish Sahal and M II. Beg, JJ 

(3) Gobind Sugar Mills Ltd. v The 
Judge, Sales Tax SpL Appeal No 105 of 
1967 D/ 26-9-1967 (AIL) by S N 
Dwivedi and Gangeshwar JJ 

In the first, a view similar to what we have 
said above was taken. The last two cases 
are distinguishable as in those cases there 
was nothing to show either that the goods 
had crossed the border of India or there was 
any obligation to export. 

35. Id the end, it would be useful to 
reiterate that, where an export sale has all 
the three essential reams tes enumerated 
above it would qualify tor exemption under 
Article 286 (1) (m and it would not be 
necessary to exclude any imaginary possi 
bibty or diversion of the goods from the 
export channel because such a diversion 
would entail a breach of the obi gation to 
export In a given case, if there is an inter 


Tha expression ‘sufficient cause* should be 
bo construed as to advance substantial Jus- 
tice Thus, honest mistake of law commit 
ted by an Advocate even though a negli- 
gent one should not be allowed to operate 
to the prejudice of the litigant. The same 
principle has been applied in the case cf 
clerks of mofussil lawyers AIR 1922 All 
490 <FB) and (1897) ILR 19 All 343 (FB), 
ReL on. (Para 7j 

Even negligence of the district lawyer cr 
of hfa clerk may be enough to constitute 
sufficient cause for the failure to initiate 
proceedings within the prescnbed period 
In judging as to the sufficiency of cause, the 
bona fides of the person concerned are to be 
taken note of and the calibre of the agent 
giving advice has to be seen. (Para 8) 
Where the appellant acting bona fide oa 
the wrong and negligent advice given by 
his pleaders clerk that an appeal against 
the decree in the partition suit should be 
filed within 90 days m the High Court, went 
advocate of the High Court furnishing 
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the course of export and the g£ds are not tbo . W1 ,‘ lua but , wb *?. *£! 

exported, the exemption contemplated by 
Article 286 (1) (b) would not be available 
regardless of whether the Interruption is by 


mistake was discovered by the advocate, ho 
then filed the appeal in the District Court 
without wasting any tame and the same was 
V by design lor Ih. ample rasoi ^ by to 

that there id „ loot be no erport. te 


16 As a result of the above discussion, we 
would answer the question in the affirmative 
by saying that the assessee Is entailed to 
claim benefit of Article 288 (1) (b) of the 
Constitution for sales m the course of ex- 
port outside India, even though the actual 
delivery of the goods was taken by the pur- 
chaser inside India. 

17 The assessee will be entitled to the 
costs of this reference which we assess at 
Rs 300 The fee of the learned counsel for 


delay 

Held, (i) that there was sufficient cause for 
condonation of the delay in El og the appeal 
in the Dist Court. (1890) ILR 13 Mad 269 
and AIR 1958 All 617 and AIR 1962 SC 
361 FoIL 

(u) that the District Court having ac- 
cepted the case put forward by the appel- 
lant was not Justified in holding that it did 
not constitute a sufficient cause within S 5 
and this wrong finding about sufficiency o! 
constituted an error of law when 


,h, depute is else assessed at tha same £53 the 

sic^DVa »„™~d by, tha fat Appe»*“ 


Answered accordingly Court could be interfered with in appeal, to 

the circumstances of the case AIR 1982 

PunJ 450 and AIR 1928 Nag 503, ReL on, 
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Balmukimd Upadhya, Appellant ▼ Smt 
Bhagwab Devi, Respondent. 

Second Appeal No 825 of 1967 connect 
ed with Civil Revn No 9 of 1967, D/ 27 2- 
1968 against Judgment and decree of Dish 
Azamgarh, L>/ 7 20-1968 

Lmutataon Act (1963), S 5 — ‘Sufficient 
cause — Meaning of — Mistake or negh 
gence of counsel or his cleric — Wrong and 
negligent advice as to forum of appeal — 

Appellant bona fide acting on such advice— 

Delay in filing appeal in proper Court — 

Erroneous finding as to sufficiency of cause 
after accepting facts alleged — Error of law 
— Interference in second appeal or revi 
son with discretion of lower Court — (Civil 
P C (1908) Ss. 100 and 115) 
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(Paras 11» 12] 
Cases Referred] Chronological Parai 
(1964) AIR 1964 PunJ 154 (V 51) =* 

1964 Cur LJ 23, Punjab State v 
Gopal Singh ® 

(1962) AIR 1962 SC 361 (V 49) = 

(1962) 2 SCR 7 62, Ramlal v Rew a . 

Coalfields Ltd. 6, « 

(1962) AIR 1962 SC 1621 (V 49) = 

(1963) 1 SCR 778, Smt Ujjam Bai 
v State of U P ® 

(1962) AIR 1962 PunJ 450 JV 49), 
luaer Singh DeshraJ v Haraara 
Singh Cian Singh 

(I960) AIR 1960 SC 260 (V 47) =* 

(1960) 1 SCR 875 Sitaram Ram- 
charan v M N Nagrashana 
095CT AIR 1958 AH 677 (V 43) *= 

1958 All LT S87, Hanmoan Dassv 
PnthvI Nam 
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{1954? AIR 1954 Cal 238 (V 41) = 

92 Cal LJ 1, Ashutosh Bhadra v.. 

Tatindra Mohan 

{1953) AIR 1953 SC 23 (V 40) = 

1953 SCR 136, Keshardeo v. 

Radha Kissen 

{1953) AIR 1953 SC 228 (V 40) = 

1953 SCR 1009, Namdeo Lokman 
V. Narmadabai 

D942) 1942 AC 130 = 1941-2 All 
ER 245, Charles Osenton & Co. v. 

Johnston 

{1926) AIR 1926 Nag 503 {V 13) = 

27 Cri LJ 1001, Baban v. Em- 

{l® r AIR 1922 Afl 490 (V 9) = 

ILR 44 All 636 (FB), Shib Dayal 

{1897/ a i 8 LR a i9 All 348 = 1897 All 
1 WN 86 (FB), Brijmohan Das v. 

Mannu Bibi _ . , 

{1890) ILR 13 Mad 269, Krishna v. 

{183^2^ ChD 50 = 54 LJ Ch 
762, Gardner v. Jay 
Faujdar Rai, for Appellant 
TTmrMENT- This second appeal ana 

aSto W 9 of 1987 »«e 

a suit for partition filed by the Pjmmmr 
IppelU? which was partly decreed and 
■noi+hr dismissed bv the tnal Court by 

S 30-9-1965. It is not necessary 
to Svein detail the facts of this case for 
tofowef AppWe i 

the appeal on the preliminary joint olMinnj 

ae°pres2 e app^ S ^ civil revision are 
as follows: — . ... , _ 

issued. The Commissioner found *he v alua 
issuea. „ ,n 99 Q the result that 

the 1 ofaintiff having claimed half share in 
Se property the valuation of his share came 
Be 9 110 The learned Munsif returned 
a, plSnt for presentation to the P»jj» 
Court The plaint was presented m _ the 
Court of the Civil Judge A^amgar^ and &e 
plaintiff valued the suit at Rs. y,ttu 
iuit proceeded and was partly decreed and 
partly dismissed. . f 

Thereafter, an application for ° 


could be filed in the Court of the learned 
District Judge and not in the High Court 
as directed by the counsel practising in dis- 
trict Court Consequently, the advocate at 
Allahabad made an endorsement on the let- 
ter of the counsel of the District Court to 
the effect that he should file the appeal in 
the Court of the District Judge. This en- 
dorsement was dated 14-1-1966. Thereupon 
the Mukhtarkhas came back to Azamgarh 
and presented the appeal on the 17th of 
January, 1966 with an application under 
Section 5 of the Limitation Act praying for 
the condonation of delay. In the applica- 
tion for the condonation of delay the facts, 
as stated above, were narrated and the same 
were supported by an affidavit 

3. The learned District Judge accepted 
the case of the plaintiff that he was advised 
by the clerk of his counsel to go to the 
High Court for presenting the appeal with- 
in a period of 90 days and acting on his 
advice the Mukhtarkhas had gone to Allaha- 
bad, but he did not consider that this was 
a sufficient ground for the condonation of 
delay; as such the learned District Judge 
dismissed the application under Section 5 
of the Limitation Act and also the appeal 
as time-barred. 


Copies were raiay Dy ui« - 

1965 Thereafter the case of the plaintm 
ft that he was advised bv the clerk of ffis 
counsel to go to the High Court to file 

SK% & 

ate 

to the High Court ana got the memo or 
anneal prepared but when the appeal was 
going to billed, the mistake was disMver- 
cd by the Advocate at Allahabad that too 
appeal which was valued only at Rs. 9,iiu 


4. The p lain tiff filed Civil Revision No. 9 
of 1967 against the order refusing to con- 
done the delay and also filed Second Appeal 
No. 825 of 1967 against the dismissal of 
his appeal as time-barred. In my opinion, 
if the plaintiff had filed only the second 
appeal, toe purpose would have been served. 
However, as a precautionary measure, when 
he has filed the second appeal as well as 
the revision, it should not prejudice his 
case. 

5. On behalf of the appellant-applicant, 
it Vi as been argued that toe learned District 
Judge having accepted the case set up by 
the plaintiff-appellant that the Mukhtarkhas 
was advised by the clerk that toe appeal 
was to be filed in the High Court and the 
period for filing such appeal was 90 days 
and that acting on this advice the Mukhtar- 
khas had gone to Allahabad and got the 
memo of appeal prepared and finding 
there that toe appeal could not be filed in 
the High Court, returned and filed toe ap- 
peal in the District Court, he erred in hold- 
ing that toe wrong advice by the clerk was 
not sufficient ground for condoning the 
delay. Reliance was placed for this sub- 
mission of his on a Division Bench decision 
of this Court in the case of Hanuman Dass 
V. Prithvi Nath, 1956 All LJ 86/ — (AIR 
1956 All 677). • 

6, As against this submission of the 
learned counsel it has been argued for toe 
respondent-opposite party that toe ac- 
cretion exercised by the lower Appellate 
Court should not he interfered _ with in 
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SG 260, Sint. Ujjam Bai v. State o! V P-, 
AIR 1962 SC 1621. Enml.il v. Rewa Coal- 
fields Ltd., AIR 1962 SC 361; Inder Singh 
Desh Raj V. Ham am Singh Gian Singh, AIR 
1962 Punt 450, Punjab State v Gopal Singh, 
AIR 1964 PunJ 154, Ashntosh v Jahndra 
Mohan Seal, AIR 1954 Cal 238, Keshardevv 
Radha Kissen, AIR 1953 SC 23 and Nam- 
deo Lokman v, Narmada Bai, AIR 1953 SC 
228. 

7. I have considered the respective sub- 
missions of the learned counsel and have 
looked into the various authorities cited by 
the learned counsel for the parties and have 
also looked into the various cases referred 
to in the case of 1950 All LJ 367 = (AIR 
1956 All 677) So far as this Court is con- 
cerned, the consistent view has been that 
the expression ‘sufficient cause’ should be so 
construed as to advance substantial justice 
{see the cases of Shib Dayal v Jagamath, 
AIR 1922 All 490 (FB), BnJ Mohan Das v. 
Mannu Bibi, (1897) ILR 19 All 348 (FB) 
Tliese two Fidl Benches referred to above 
clearly establish that an honest mistake of 
law committed by an advocate, even though 
a negligent one, should not be allowed to 
operate to the prejudice of the LbganL The 
same principle has been applied in the case 
of clerks of mofussil lawyers 

8. We have to see m the circumstances 
of the present case and on the finding of fact 
recorded by the learned District Judge as 
to whether there was sufficient cause or not 
for the delay in filing the appeal before 
the learned District Judge The learned 
District Judge has believed that the appel- 
lants case that he bona fide believed in the 
advice given by the clerk concerned and 
acting on the bona fide belief he went to 
Allahabad and thereafter came back to the 
District Court and filed the appeal It Is 
not said that the appellant was negligent in 
filing the appeal even after when he was 
apprised of the fact that such an appeal 
could be filed in the District Court The 
tune taken in filing the appeal after the in- 
formation given is not such that one would 
hold that the appellant has not explained 
each tfiy’s a’efay m the arrumshmees of 
this case The learned District Judge, after 
having accepted the case of the appellant 
on facts to be correct held that the facts 
found did not constitute sufficient cause 
This decision of the learned Judge, In my 
[opinion, is contrary to the established view 
[ot this Court that even negligence of the 
[district lawyer or of his clerk may be 
enough to constitute sufficient cause for 
the failure to initiate proceedings within the 
prescribed period. In judging as to the suffi- 
tciency of cause, the bona fides of the person 
[concerned are to be taken note of and the 
[calibre of the agent giving advice has to be 
seen. 

In this case it appears that the suit which 
was valued at Rs 9 000 and odd was partly 
decreed and partly dismissed by the learned 
Civil Judge The clerk coricemed in the 
circumstances of this case must have enter- 


A LB. 

tamed the belief that the appeal would lie 
to the High Court and not to the District 
Coart ana had given that advice It is true 
that after having brought to the notice of 
the mofussil counsel the facts of the case, 
if the clerk had sought his advice, he might 
have known that the appeal could only do 
filed before the learned District Judge, but 
this was the negligence of the clerfc con- 
cerned in whom the appellant placed impli- 
cit reliance The advice given by the clerk ' 
no doubt may be termed as ‘negligent* but 
the poor litigant who had reposed confi- 
dence in the clerk, should not be penalised 
for ft If the learned District fudge had not 
believed the case of the appellant it would 
have been otherwise and the delay would 
not have been condoned but having accept 
ed the bona fides of the appellant, it was 
not proper exercise of discretion in rejecting 
the appeal as time-barred. The Supreme 
Court cases referred to above by the 1 carnal 
counsel for the respondent are distinguish- 
able. 

9 The Supreme Court In the case of 
AIR 1962 SC 361 referred to above by the 
learned counsel for the respondent, has 
approved of the decision given by the 
Madras High Court in the case of Krishna 
v Chathappan, (1890) ILR 13 Mad 269, and 
this decision was also relied upon in the case 
of 1956 All LJ 367 = (AIR 1950 All 677) 
as such, wo can safely take the case of 
(1890) ILR 13 Mad 269, as laying down 
the correct law which has tho approval of 
the Supreme Court. 

10 This Madras case arose out of the 
following circumstances Land was sold in 
execution of a decree which was passed 
against the defendant for a sum exceeding 
Rs 5,000 A suit to set aside the sale was 
instituted in a Subordinate Judges Coup 
and was dismissed. The plaintiff who d?* 
sired to appeal against the decree dismiss 
ing his suit was aavised that the appeal kf 
to the High Court in which a memoranda!? 
of appeal was accordingly filed. On its at* 
peanng that the value of the property sold 
was less than Rs 5 000, the High Court re- 
turned the memorandum of appeal for pre- 
sentation to the District Court. The Dis- 
trict Judge rejected it on the ground tMt 
it was barred by limitation, holding that the 
delay caused by the error which the apP®* 
iant committed in taking proceedings w the 
wrong Court could not be excused. On ap- 
peal the decision of the District Judge was 
set aside and it was held that the District 
Judge should have decided whether th* 
appellant under the special circumstances of 
the case in appealing to the High Court 
acted on an honest belief formed with due 
care and attention. In this case the Hon. 
Judges observed 

“We think that Section 5 gives the Courts 
a discretion which in respect of jurisdiction 
is to be exercised in the way in which judi- 
cial power and discretion ought to be exer- 
cised upon principles which are well under- 
stood, the words “sufficient cause’ receiving 
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a liberal construction, so as to advance sub- 
stantial justice when no negligence nor in- 
action nor want > of bona fides is imputable 
to the appellant” 

These decisions clearly show that the empha- 
sis laid is on the bona fides of the litigant 
though this bona fide might be based upon 
the negligent advice of the clerk or the 
counsel concerned. If the learned Judge 
had exercised his discretion having taken 
note of the principle of law laid down in 
these various cases, the iscrehon exercised 
may not have been interfered with. Since 
on "facts the learned District Judge has 
found in favour of the appellant but at the 
same time has considered it not to consti- 
tute a sufficient cause, in my opinion, this 
will be a case of an error of law and the 
decision of the learned District Judge can 
be interfered with by the Court of appeal. 
In the case of Charles Osenton &. Co. v. 
Johnston, 1942 AC 130 at pp. 138 and 139, 
the law has been laid down as follows.— 
‘It N clear that the Court of apped 
should not interfere with the. discretion ot a 
Tude’e acting within his jurisdiction unless 
the S Court is clearly satisfied that he _was 
wrong. But the Court is not .entitled simply 
to say that if the Judge had ]U nsdichon and 
had all the facts before him, the Court of 
appeal cannot review his order unless he is 
sliown to have applied a wrong principle. 
The Court must, if necessary, examine anew 
the relevant facts jmd circumstances m 
order to exercise a discretion by way ot re- 
view which, may reverses or vary the order. 


* of Judge 

may often to of decisive importance on the 
final issue of the case, and one which re- 
quires a careful examination by the Court 
nf Anneal. Thus, in Gardner v. Jay, (1885; 
29 ChD 50. Bowen, L.J., in dbcussmg the 
discretion of the Judge as regards mode of 
triaL savs: “That discretion, like other judi- 
cial discretions, must be exercised accordmg 
to common-sense and ^coring to ^bce, 
and if there is a miscarriage m the exercise 
of it, it will be reviewed. 

11. Applying the principle of law as 
laid down above, I have no 
coming to the conclusion that the learned 
District Judge erred in not £vmg toe bene- 
fit of Section 5 of the Limitation Act to tne 
appdlSt The Punjab High Court cases 
reified upon by the learned counsel for toe 
respondent taking contrary view ^ respect 
of toe advice of counsels clerk caw** 
relied upon in face of clear decisions of Bus 
Court wherein wrong advice of a clerk has 
been held to he sufficient iFOUjffi for con 
rlnnintr the delav. The Punjab High Court, 
hi the 2 case of AIR 1962 Punj 450 which has 
been rehed upon hy the learned counsel for 
too respondent, has held as follow . , 

‘The High Court has power in second 

... P (Trmind*; 11POU whlCil 
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duty of exercising discretion in a judicial 
manner cast upon the lower Appellate 
Court has been discharged properly or not 
If discretion has not been exercised at all, 
or has been exercised whimsically or arbi- 
trarily, the Court of second appeal will be 
acting within the ambit of Sec. 100, Civil 
P. C., while interfering with such an order 
of lower Appellate Court The question as 
to whether toe facts and circumstances con- 
stitute sufficient cause, is one of law and 
not of fact and can be raised in second ap- 
peal.” 

12. Thus, on toe authorities cited by the 
learned counsel for the parties, it is clear 
that when the learned District Judge came 
to a wrong finding about the sufficiency of 
cause, he nas committed an error of law 
and toe same can be set aside by a second 
Appellate Court. The argument of the 
learned counsel that since the first Appellate 
Court has exercised its discretion,, it should 
not be interfered with in appeal, in the cir- 
cumstances of the present case cannot be ac- 
cepted. In the case of Baban v. Emperor, 
AIR 1926 Nag 503, it was held that delay 
in filing an appeal caused by honest mis- 
take of the party’s vakil in calculating the 
time was sufficient cause for excusing the 
delay under Section 5 and the High Court 
in revision interfered with the decision of 
the subordinate Court which had not ac- 
cused the delay in filing the appeal. In 
view of what has been said above, the ap- 
peal as well as toe revision should be 
allowed. 

13. Accordingly, toe appeal as well as the 
revision is allowed, the orders of toe Dis- 
trict Judge are hereby set aside and toe 
District Judge is directed to readmit toe ap- 
peal to its original number and decide it on 
merits in accordance ivith law. In the cir- 
cumstances of this case, I direct toe parties 
to bear their own costs in appeal as well as 
in revision. 

KSB Appeal and revision allowed. 
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R. S. PATHAK, J. 

C K Avasthi, Petitioner v. Chairman, 
Board of Governors, Indian Institute of Tech- 
nology, Kanpur and others. Opposite Party. 

Civil Misc. Writ No. 3161 of 1967, D/- 
6-3- 1968 . 

(A) Institutes of Technology Act (1961), 
S. 26 — Statutes 12 and 13 framed under 
— Promotion — Cannot be claimed as of 
right — Decision not to promote does not 
amount to imposing penalty. 

The imposition of a penalty assumes the 
existence of a right and results in the. depri- 
vation of that right It may be a right to 
property or a right to liberty. A person 
enjoying that rig ht is punished or penalised 

LL/LL/F801/68 ~ 
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by being deprived of it. Both dements 
must concur There must be a right and 
the right must be taien away permanently 
or temporarily, by way of punishment There 
is do right to promote to the higher post 
and therefore the decision not to promote 
a person does not amount to imposing 
penalty (Para 3) 

(B) Institutes of Technology Act (1961), 
S 26 — Statute 12, CL 3 (f) and CL 7 — 
CL 7 is intended to operate where port Is 
filled by promotion for period not exceeding 
12 months — Port of Senior Stenographer 
not filled for temporary penod of twelve 
months — Held that Selection Committee 
which considered cases of /amor steno- 
graphers for promotion was one constituted 
under mb-clause (f) of CL (3) (Para 41 

(C) Institutes of Technology Act (1961), 

S 30 — Dispute not arising out of con- 
tract between Institute and employee — 
.S 30 (.1) u not attracted. (Para 7) 

S N Kacker and Dbar, for Petitioner; 
Standing Counsel, for Opposite Party 

ORDER. The petitioner is a Junior steno- 
grapher in the Indian Institute of Techno- 
logy, Kanpur The next higher post is that 
of a senior stenographer A number of 
vacancies in tins cadre of senior stenographers 
having arisen, appointments were made by 
promotion from among the Junior stenogra 

S hers The appointments were made upon 
io recommendations of a Selection Com- 
mittee constituted for the purpose. Two 
honor stenographers, K. K. Ri/psi end }l. A. 
Naithani, were appointed as senior steno- 
graphers The petitioner, C. K. Avastln, 
who claims to be senior in service, was not 
appointed. The petitioner addressed a repre- 
sentation to the Director of the 
Institute, but his representation was rejected 
by the Director who pointed out that the 
Selection Committee had taken into consi 
deration “ail relevant material including the 
seniority and past record of the persons con- 
cerned for the purpose of recommending 
the promotion of junior stenographers to 
the higher post and did not find the peb 
doner suitable for promotion to that post 
for the present The petitioner applied to 
the D rector for reconsideration of his case 
but_ without _sticcess He then filed an ap- 


erm tract between him and the Institute no 
dispute could bo referred to the TnbunaL 
The petitioner then filed the instant peti- 
tion He prays for mandamus directing 
die Chairman of the Board of Governors of 
the Institute, the Director of the Institute 
apd the Assistant Registrar (Administration) 
of the Institute to promote him to the post 
of senior stenographer He also prays for 
certiorari for quashing the orders rejecting 
his representation ana appeals He also 
prays tor mandamus requiring the Director 
of the Institute to forward lus appeal to the 
Visitor Alternatively, be prays for manda- 
mus req uiring the Director to constitute a 
Tribunal for deciding the dispute raised by 
the petitioner 

2. The petitioner contends that the ded- 
tfon not to promote him to the post of senior 
stenographer is In the nature of penalty and 
aj no opportunity was afforded to him to 
show cause in the matter (ho principles of 
natural Justice have been contravened. To 
succeed in that contention it is necessary 
for the petitioner to establish that the deci- 
sion not to promote him is by way of pe- 
nalty A body of statutes has been framed 
under the Institutes of Technology Act, 
1061. and Statute No 13 sets out the terms 
and conditions of service of permanent em- 
ployees The petitioner points out that CL 
(9) of Statute IS provides for disciplinary 
proceedings and the imposition of penalties 
against the employees of the Institute and 
oil® of the penalties which may be imposed 
is the mihhakhng of or emotion. The peti- 
tioner says that the decision not to pro- 
mote him to the post of senior stenographer 
arnonots to the imposition of a penalty upon 
him That the decision was by way of pe- 
nalty is be urges, supported by the circum- 
stance that his appeal was entertained bj* 
tb® Director An appeal against an order 
imposing penalty Is provided by Clause (10) 
of Statute 13 

3 In my opinion, there is no force in th® 
contention that the decision not to promote 
the petitioner amounts to imposing a penalty 
upon the petitioner The petitioner has 
been unable to show that he had a tight to 
be promoted to the post of senior steno- 
grapher Unless he enjoyed that tight, dj 
cannot be said that his proa ' 


P*! to ° f *K B ? ard °*. Gov withheld by way of penalty The Impombc 
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also rejected. Then he preferred an appeal 
to the President of India, who under the 
Institutes of Technology Act, 1961, is the 
Visitor of the ’ — 


The appeal was filed with the Director 

with the request that it be forwarded to the a 

Visitor The petitioner was informed that away, per m anently or temporarily, by 


and results in the deprivation of that rigfc 
It may be a right to property or a right h 
liberty A person enjoying that tight i 
punished or penalised by being deprived m 
it- Both elements must concur There 
must be a right and the right must be taken 


as no appeal lay to the Visitor, the appeal 
filed by the petitioner would not be forward- 
ed. Final] y, the petitioner applied for tba 
appointment of a Tribunal of Arbitration for 
the decision of the dispute raised by him. 
Hfi was informed that as the decision not to 
promote him to the post , of senior steno- 
grapher had not occasioned.^ any breach of 


of punishment. In die instant case when! ■ 
the petitioner had no tight to promotion to! 
tba higher post, the decision not to promote 
him cannot amount to imposing a penalty 
Here, what has happened is that the filling 
of the paste of senior stenographer was 
effected upon recommendations made by * 
Selection Committee entrusted with the task 
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of examining the cases of all the junior steno- 
graphers and determining upon relevant con- 
siderations, including their seniority and 
past record, who among them was most 
suitable for promotion. 

4. The petitioner bases his claim entirely 
upon the fact of his seniority. But nowhere 
) do I find, neither in the Institutes of Tech- 
/ nology Act nor the statutes nor any other 
material on the record anything to show that 
seniority alone was the determinative crite- 
rion. The posts were filled by selection and 
the selection was governed by a wide field 
of considerations, one of which only was 
the element of seniority. It is said that 
seniority alone should determine promotion 
because no procedure has been laid down 
by the Board of Governors, and I am re- 
ferred to Clause (7) of Statute No. 12. Sta- 
tute No. 12 provides for the manner of 
making appointments to the posts in the 
Institute. Clause (1) declares that all posts 
at the Institute shaft normally be filled by 
advertisement but the Board of Governors 
shall have the power to decide oa the re- 
commendations of the Director that a parti- 
cular post be filled by invitation or by pro- 
motion from amongst the members of the 
staff of the Institute. Clause (S) provides 
for the constitution of Selection Committees 
for filling posts under the Institute, other 
than the posts on contract basis, by adver- 
tisement or by promotion from amongst the 
members of the staff of the Tnstitute. 

Each Selection Committee depends for its 
constitution upon the category of posts 
which are to he filled up. These posts range 
from those of Deputy Director and Profes- 
sor to those not specifically enumerated but 
carrying a scale of pay the maximum or 
which exceeds Rs. 600 per mensem. Sub- 
clause (f) of Clause 3 provides that in the 
case of all other posts the Director may, at 
his discretion, constitute such Selection Com- 
mittees as may be considered appropriate by 
him. Clause (7) states: 

“Where a post is to be filled by promotion 
from amongst the members of the Institute 
or temporarily for a period not exceeding 
twelve months, the Board shall lay down 
the procedure to be followed.” 

Apparently, having regard to the context 
in which Clause (7) occurs, the word “or" 
has been inadvertently inserted and was not 
intended in the clause. It seems to me that 
Clause (7) is intended to operate where a 
post is to be filled by promotion from 
amongst the members of the Institute tem- 
porarily .for a period not exceeding twelve 
months. That follow’s necessarily from the 
circumstance that detailed provision has been 
made in the preceding clauses for filling 
posts by promotion on a permanent basis 
from amongst the members of the Institute. 
There was no point in repeating the provi- 
sion in Clause (7). Now, in the instant 
case, when admittedly the post _ of senior 
stenographer claimed by the petitioner is not 
to be filled temporarily for the period of 
twelve months or less, Clause (7) cannot be 
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invoked. On the contrary, the case is one 
which appears to fall under sub-clause (f) 
of Clause 8. The scale of pay of senior 
stenographer -is Rs. 210 — 425. The Selec- 
tion Committee which considered the cases 
or- junior stenographers for promotion- to the 
post of a senior stenographer was a Selec- 
tion Committee constituted under sub-clause 
(f) of Clause 3. 

5. It is clear from paragraph 8 of the 
counter-affidavit filed by the Assistant Regis- 
ter (Administration) of the Institute on be- 
half of the respondents that the Committee 
considered the case of the petitioner and 
examined the report received from the 
Deputy Librarian under whom he is pre- 
sently working and Superintending Engineer 
of the Construction Unit to which he was 
attached previously and in view of the un- 
satisfactory report in respect of his work in 
the Construction Unit the Committee de- 
cided that his work and conduct should be 
watched for a further period before his 
case was considered for promotion. Upon 
this, it is not possible to say that the deci- 
sion not to promote the petitioner amounted 
to imposing a penalty on him. The con- 
sideration that nis appeal was entertained by 
the Director does not cany his case any 
further because the appeal was rejected ana 
then; is nothing to show that it was not re- 
jected because it did not lie. 

6. In the circumstances.- the contention 
that the petitioner was entitled to an oppor- 
tunity to show cause against the decision not 
to promote him is without substance and 
must be rejected. 

7. The next contention of the petitioner 
is that the respondents were bound to consti- 
tute a Tribunal of Arbitration for deciding 
the dispute raised by him. Reliance is 
placed upon Section 30 (1) of the Institutes 
of Technology Act, 1961. That provision 
reads; 

“Any dispute arising out of a contract be- 
tween an Institute and any of its employees 
shall, at the request of the employee con- 
cerned or at the instance of the Institute, 
be referred to a Tribunal of Arbitration con- 
sisting of one member appointed by the 
Institute, one member nominated by the 
employee, and an umpire appointed by the 
Visitor." 

. A dispute which can be referred to a 
Tribunal of Arbitration must be a dispute 
arising out of a contract between the Insti- 
tute and the employee. It is not possible 
to hold that the dispute raised by the peti- 
tioner arises out of a contract. Conse- 
quently, Section 30 (1) is not attracted and 
the petitioner is not entitled to a reference 
of tlie dispute to a Tribunal of Arbitration. 
The petitioner complains that the respon- 
dents have refused to refer the dispute to a 
Tribunal after going into the question whe- 
ther there was any merit in the dispute and. 
he sttys, that is a function to be exercised 
by the Tribunal and not bv the respondents. 

I ani not satisfied that the reference has 
been denied oa the ground that the dispute 
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was devoid of merit. It is clear from the 
material before me that tbe reference has 
been denied because of tbe new that no 
dispute arose out of any contract between 
the petitioner and the Institute 

8 No other point has been pressed be- 
for me 

9 The petition fails and is dismissed with 
costs 

MVJ/D V C Petition dismissed. 
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Dalchand, Appellant v State, Respondent. 

Criminal Appeal No 2553 of 1964, D/- 
20-2-1967, against order of AddL S J HI, 
Bareilly, D/-LP9-1964. 

(A) Penal Code (I860), S 375 — Lacera- 

tion of hymen, posterior pennaeum and vagi- 
nal walls of victim — Absence of injury on 
person of accused, and particularly penis, 
cannot be solo ground for discarding pro- 
secution evidence. (Paras 10, 11, 12) 

(B) Penal Code (I860), Ss 361, 363 and 

376 — Accused taking or enticing 5-year old 
girl out of keeping of lawful guardian without 
consent of mother m the absence of father 
and subsequently committing rape on gin — 
No proof of any intention of rape at the fame 
of kidnapping — Conviction under S 36 G 
Is improper — Conviction under Ss 363 and 
375 is valid. (Paras 17, 18) 

(C) Penal Code (I860). S 361 — Takes 
or entices” — ■ Taking when is complete — 
Consent of child immaterial — Form of en- 
ticement not confined to offering sweet 
meat* 

The taking need not be by force and it 
is immaterial whether the minor girl consents 
or not All that is necessary is that there 
must be taking of a child out of the keep- 
ing of the parents Nor need enticement 
be confined to any single fora of allurement 
Offer of sweetmeats is one such form. Even 
the enbcmg away of a child playing on a 
public road is sufficient The act or taking 
is not m the proper sense of the term, a 
continuous act But where the minor has 
been actually taken out of the keeping of 
her guardian, the act £s a completed one 
(Para 17) 

P N Misra and V B Gupta, for Appel 
lanb A.GA, for Respondent 

JUDGMEKTv Appellant Dalchand has 
been convicted undelL ^ec 
and sentenced to under?? rigorous imprison- 
ment for a period of s* vea A'ears ^and ^ also 
to pay a fine of Rs 100 ^ and 111 ° efauIt o' 
payment of fine to undent? rigorous *“Pn 
sonment for a further period, *3“ I 2 0 ?* s 
He has also been conwcW under Section 
370 [PC and sentenced tie' ? nc l er . g ? 


^imsonment for a pern? “ j , r t£ 
and to pay a fine of Rs 

KL/LL/pjgg/eg 


of payment of fine to undergo rigorous im- 
prisonment for a further period of four 
months The sentences are to ran concur- 
rently 

2. Briefly stated, the prosecution cas< 
was this At about 9 pm on 16-3-1964. 
Kuman Jeet Kaur, aged about five years 
was playing outside the house of her father 
Jogendra Smgh. Dalchand, appellant, came 
to the house and knocked at the door and 
was informed bv Jogendra Srngh's wife Sint 
Harbans Laur that Jogendra Smgh had gone 
to the bazar The appellant then remained 
sitting near the wall of the house and talk 
ed to the mrl for five or seven minutes and 
then took her away to the bazar close-by in 
his lap Smt, Harbans Kaur had called her 
to take food. When there was no response 
Smt Harbans Kaur came out of the door 
and saw the appellant going with the gid 
in his lap She called the appellant who 
replied that he was taking the girl to the 
Halwais shop and would do back within a 
few minutes Smt Harbans Kaur waited for 
some time and then went to the house of 
her neighbour who was also called Jogendra 
Smgh, and informed him that Dalchand, ap- 
pellant, had taken away the girl and had 
not yet brought her tack. Jogendra Smgh 
also had seen the appellant taking away the 
giiL But nobody went to the bazar m 
search of the girl Just then. After about 
half an hour the girls father Jogendra Smgh 
returned and was informed by Smt Harbans 
Kaur He then went in search of the gul 
and came to Amur Singh’s shop near Kohaia 
pir where Nand Ram and P W Balwant 
Smgh were sitting. 

On hearing about the incident from th« 
father of the girl, Amar Smgh, Balwant 
Singh and Nand Ram went to the appel 
Lints house in search of the girL The ap- 
pellant was absent, but the appellants wife 
from inside tbe house informed the party 
that her husband had brought the gui and 
had been asked by her to take back the 
girl to her house Since they had not met 
the appellant and the girl on the way, they 
then went towards the field and the Man 
dhaiya of the appellant in Mohalla Snrkha 
about two furlongs away They heard 
shrieks and cnes or a chil d from a distance 
of about 15 or 20 paces from the Afandhaiys 
of the appellant As they reached close to 
the Mandhaiya Jogendra Smgh flashed his 
torch and saw the appellant committing 
rape on the girL They all then rushed to- 
wards the Mandhaiya. Amar Smgh and Bai 
want Smgh caught the appellant. The girt 
was picked up m an unconscious condition 
by her father The appellant and the raped 
girl were then taken to Koharapir, from 
where Balwant Singh and Amar Singh went 
away, because it had become late Ranjit 
Smgh and Ujaiar Singh (PW 4) took charge 
of the appellant and went with the 
guTs father Jogendra Smgh to Koharapir 
Outpost and took police help and then wo* 
the appellant and the raped girl to P S K°b 
wall, where a first information report was 
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lodged at 12-80 a.m. The girl’s frock 
(Ext. I) and the accused’s dhoti and shirt 
(Ext. 8) were taken possession of by the 
police, and sealed ana later on sent to the 
Chemical Examiner. At about 2-80 a.m. the 
same night the girl was examined by Dr. 

Padma Agarwal at the Dufferin Hospital, 

Bareilly and the doctor found a tear from 
the vaginal orifice up to the anal orifice. 

She was then admitted for examination 
under general anaesthesia in the daylight. 

S. At about 10 a.m. the next morning 
the examination under general anaesthesia 
revealed that — 

a The whole of the hymen was lace- 
bleeding on touch. 

(2) There was a tear from 6 O’clock direc- 
tion of the hymen, 1 inch x 1/8 inch right 
up to the anal orifice. On opening the tear 
it was full of faecal matter. On further exa- 
mination there was a tear 1/3 inch in rectal 
wall. 

4. In the opinion of the lady .doctor, the 

f irl had been raped within a period of 24 
ours and the estimated age of the girl was 
five years. 

5. The appellant pleaded not guilty and 
alleged false implication out of enmity. He 
stated that he was indebted to Jogendra 
Singh and could not repay the Joan. 

Jogendra Singh then came to the field, 
abused and beat the appellant and caught 
him and took him to Kobarapir and had 
made him locked up at the outpost. This 
was the statement made by him before , the 
Committing Magistrate. In the Sessions 

Court the appellant stated under Section 342, _ 

Criminal P. C., that it was three days after going home at about 9 o’clock after closing 
the appellant had been beaten at the held, his shop, he saw on the way Dalchand, ap- 
that he went with two baskets orvegetables pellant, taking the girl towards Mohalla 
for selling them in the market. The vege- " ' 

tables of one of the baskets were sold m 
front of Kararapir Outpost and the empty 
basket left there. The other basket of 
vegetables was taken by the appellant to 
Kutubkhana and the vegetables sold there. 

At about 7-30 p.m., the appellant came to 
take the basket from Koharapir. Jogendra 
Singh then had him arrested with the help 
of the outpost police. Then Jogendra Singh 
went to his own house and brought his 
daughter and wife. 

fi. Out of the 11 witnesses examined b; 


no doubt that in view of the statement of 
Lady Dr. Padma Agarwal the girl Jeet Kaur 
was five years old at the time of the rape. 
The doctors statement also clearly shows 
that she had been raped. 

7. The learned counsel for the appellant 
contends that it was not the appellant who 
had kidnapped and raped her and that the 
prosecution evidence on the point is wholly 
unreliable. 

8. Smt. Harbans Kaur (P.W. 5), the 

mother of the girl, stated that the appellant 
came to her house at about 9 p.m. on the 
date in question and was told by her on en- 

S that her husband had gone to the 
, that thereafter the appellant sat down 
near the wall and after talking and playing 
with her daughter Kumari Jeet Kaur for 
five or six minutes took the girl in his lap 
without asking Harbans Kaur and that when 
she called the girl for taking food and there 
was no response, she went out and saw the 
appellant taking her away. She further 
stated that the appellant told her that he 
was taking her to the halwai’s shop and 
would bring her back soon afterwards. 
After waiting for 5 or 10 minutes she went; 
said she, to her neighbour Jogendra Singh 
and told him that Dalchand, appellant, who 
had taken the girl had not brought her back 
till then and that she was informed by 
Jogendra Singh (P.W. 9) that he had also 
seen Dalchand taking away the girl. When 
Smt. Harbans Kaur’s husband returned after 
half an hour, she told him about the inci- 
dent and the husband went out in search 
of the girl. Jogendra Singh (P.W. 9) corro- 
borated her on the point that when he was 


bV 

the prosecution, Balwant Singh (P.W. 3), 
Jogendra Singh (P.W. 6), the father of the 
girl, and Amar Singh (P.W. Q purport to be 
eye-witnesses of the actual commitment of 
the rape by the appellant. Smt Harbans 
Kaur (P.W. 5). the mother of the girl, stated 
that the appellant had taken the girl away 
from her house and had replied on Harbans 
Kaur’s query that he would bring her after 
giving her some sweets from halwai’s shop. 
Jogendra Singh (P.W. 9) stated that he also 
saw the appellant taking away the girl. Dr. 
Padma Agarwal (P.W. 1) examined the 
raped girl and Dr. H. S. Amwani (P.W. 2) 
examined the appellant Trilok Singh (P.W. 
10) was the Investigating Officer. There is 


Surkha and that 15 minutes afterwards 
Jogendra Singh’s wife came to the house of 
the witness telling his wife that Dalchand, 
appellant, had taken her daughter. Jogendra 
Singh (P.W. 9) further stated that he told 
her that he had also seen Dalchand taking 
the girL 

9. Jogendra Singh (P.W. 6), the father 
of the girl, who is a hawker and sells cloth, 
stated that when he returned at about 9-30 

f . m. to his house on the night in question, 
e was informed that Dalchand, appellant, 
had taken his daughter away on the pretext 
of giving her sweetmeats, that thereafter he 
went in search of the girl and informed Amar 
Singh at his shop about it and was accom- 
panied by Amar Singh and Balwant Singh 
and Nand Ram (who were sitting there) to 
the house of Dalchand, appellant The 
witness further stated that at the appellants 
house he was informed by the appellant’s 
wife from inside that Dalchand bad brought 
the girl and that she had rebuked him and 
asked him why he had brought the girl and 
told Jogendra Singh that her husband had 
gone to his house to leave the girl there. 
Getting suspicious because they had not 
met Dalchand on the way, Jogendra Singh 
and his three companions went to the Man- 
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dhuya at the appellant’s field on the east of 
hh house. According to the witness when 
they were about 15 or 20 paces from the 
Mandhaiya they heard a shriek of a girl and 
rushed towards the Mandhaiya flashing his 
torch when the Mandhaiya was Eve or six 
paces away from them and then saw the 
appellant actually raping ]eet Kaur 

Balwant Singh and Amar Singh caught 
the appellant and Jogendra Singh took the 
girl m his lap and brought the girl and the 
appellant to Koharapir From there Amar 
Smgh, Nand Ram and Balwant Singh went 
home and Ujagar Smgh and Ranpt Smgh and 
Jogendra Smgh brought the girl and the ap- 
pellant to Koharapir Outpost and went from 
there with a head constable to the Police 
Station Kotwah and dictated the report 
there at 12-00 mm. Ha has been corrobo- 
rated by Balwant Smgh (P W 3) and Amar 
Smgh (P W 7) on the point that they went 
with him to the appellants house and were 
informed by the appellants wife that the 
appellant had been rebuked by her and that 
he had taken the girl to Jogeodra Singhs 
house They were also corroborated by 
Jogendra Singh IP \V 8) cm the point that 
they went with him to the appellants Man- 
dhaiya and heard die shrieks and saw the 
appellant actually committing rape and then 
brought the appellant and the gm to Kohara 
pu and thereafter the two witnesses went 
away to their bouses. Uiagar Singh and 
Ranjit Smgh met them and were prepared 
to go with Jogendra Singh, the girl and the 
appellant to the police station. Uiagar Singh 
(F \V 4) corroborates Jogendra Smgh on the 

K mt that the gul and the appellant had 
en brought to Koharapir % Jogendra 
Smgh, Balwant Smgh, Nand Bam and Amar 
Singh and thereafter Balwant Smgh, Nand 
Bam and Amar Singh went home and he 
went with Jogendra Singh, the appellant and 
the gul to die police outpost and thereafter 
to the police station where the Erst informa- 
tion report was lodged. 

JO The first contention of the learned 
counsel for the appellant is that the entire 
prosecution story is false smce the medical 
examination of the appellant goes against 
die prosecution story that the rape was com- 
mitted by the appellant According to the 
learned counsel for the appellant the rape 
could not have been committed by the ap- 
pellant without receiving any injury on His 
person, particularly the penis 

11 It is tine that Dr H S Amwanl 
found no injury on the genital region or 
anywhere in the appellants body and no 
clotting of the hair In the opinion of the 
doctor, there were no signs of struggle, hut 
the absence of smegma round the corona 
suggested that there could have been 
sexual intercourse There could possibly be 
no injury caused to the appellant at the hands 
of the raped girl because she was only five 
years old. As for the absence of injuries 
on the genital region of the appellant. Dr 
H S Axnwani was of the view that if there 
was not fall penetration there would be no 


lacerations on the trenium of the penis He 
further explained that if only the corona 
went made the private parts of the girl, 
there would be no lacerations 

12. In Modi’s Medical Jurisprudence and 
Toxicology, 14th Edn. at p 339, it is men- 
tioned that — 

‘‘Modi had seen cases in which there was. 
no injury to the penis of the accused! 
although there were lacerations of the hymenJ 
posterior perineum and even the vagmaJj 
walls of the victim " 
and In Taylor’s Principles and Practice of Medi- 
cal Jurisprudence, 10th Edn. at p 83 the 
case of R v Crowley has been quoted in 
which the prisoner, aged twenty /our, was 
tned for a criminal assault on his own 
daughter Catherine aged Jess than 4 years. 
The labia majora of the girl was swollen 
and bruised. The fonrchette has been tom 
across as well as the posterior wall of the 
vagina, for a depth of over a quarter of an 
Inch extending backwards from this there 
was a laceration which came up to the ante- 
rior wall of the rectum The anterior part 
of the external sphincter, i e, that part be- 
tween the anal onfice and the central tendon 
of the penneum had been tom. There was 
bleeding on her private parts and even on 
admission to hospital there was slight ooz* 
mg of blood. The prisoner himself desired 
to bo examined by a doctor No marks of 
violence on his person nor any stains of 
blood or semen, etc., were found. Tha 
apron in which the child had been wrapped 
when she was taken to the hospital contain- 
ed blood and spermatozoa on one spot and 
blood only on the other Nothing was found 
elsewhere The prisoner’s pudenda was un- 
usually dean for a man of his employment 
and cleaner than the rest of the body The 
Jury wished to know why no marks of vio- 
lence were found on the prisoner, and the 
medical witness had stated that the mala 
organ, being pressed against the soft parts, 
would not show marks of violence The 
prisoner was on the evidence convicted and 
sentenced to 10 years penal servitude This 
case and the medical evidence produced to 
that case supports what has been said m 
Modfs Medical Jurisprudence and Toxico- 
logy that there are cases in which m spitfl 
of all these injuries on the private parts of 
the victim, there may be no injury whatso- 
ever on the penis of the accused. It would 
not be, therefore, correct to discard the pro- 
secution evidence only on the basis that no 
Injuries were found on the person of the 
appellant. 

13 Ibe next contention of the learned 
counsel for the appellant is that the time 
factor goes against the prosecution case. 
Hix contention is that in the first place, a 
oraid aged five would not be given her meals 
after 9 pm, that the shops could not be 
open at the time when Amar Singhs shop 
Is said to have been open and tha t if we 
proceed backward bom the time at which 
the report was lodged it is not possible fat 
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said that the time mentioned by Smt. Har- 
bans Kaur as 9 or by Jogendra Smgh _ as 
9-30 p.m. are accurate. There c an cons ®' 
quendy be always a difference of half an 
Zur or an hour or even more m Re time 
riven by the various persons when they- are 
not speaking with reference to any watch 
or dock. 


er meais ur i „ 1CP . 


£ is ta“ «at icao-rms,™ -^“stogEs 
(P.W. 3) to tod reacted f£d 

shop at about 9 or ^ Nand Ram by 
Bam to have doth^'™™ that he 

Amar Singh on aredrt But be ^ ^ 

knew Amar ^ Smgh tom It is dear 

Amar Singhs * op f A ^.Jsrigh that Amar 
from the statement of y- - CT ph other 

Singh’s shop and house ad] > d ^ 

and that he sells do* at toe snop^ 
goes about as a hav. gal want Siugb 

Lrefore, not snrpnsmg IS shop after 
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There is thus no reason to disbelieve 
P \Vs 3 6 and 7 when they say that they . 
saw the appellant in the very act of commit- 
rig rape on to rid when they rushed to 
toe Mandhaiya after hearing her shrieks 
from a distance of about 20 or 25 paces. 
But even toey did not see the actual rape 
(altough 1 agree with the Court below tot 
tW saw it) tore is ample evidence to show 
that it was ’the appellant who had taken the 
rid from her home at 9, tot she was re- 
covered in the appellants Mandhaiya in a 
raped condition soon afterwards and tot 
the appellant was also found there alone with 
toe ri?LIt is also in evidence tot to 
which was taken possession of by the 
S& ISd s ™ to the Chemical 
Srac found by the Chemical Exammem and 
the Serologist 7 to be covered with human 
blood- The frock of the girl was found to 
have spermatozoa by the Chemical fea- 
miner There -could then be no doubt tot 
Kumari Teet Kaur was raped by the appel- 
lant in toe Mandhaiya. . . i 

13 ;dfo71e^P™“aat b 5.e 

would not leave 4 him 

him a severe beating jj thev had fo^d h m 

“™f£ S?V4?« aul S- 4 Vit- 

“ g rf’ sikfe No doubt there would 
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fee “peSSommitteg toe heinous .&=£ 
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rape of his own daughter and implicating the 
appellant 

17 After a consideration of the entire 
evidence on record I find that the appellant 
has been rightly convicted of the offence 
under S S76 IP G As for the offence under 
S 368, IP C., it is not clear from the evi 
denco on record when he had taken the girl 
in Ins lap to his own house, he had dona 
so with the intention of committing rape. 
According to the prosecution evidence the 
witnesses were informed at the appellant’s 
house that he had come there with the 
girl and that it was hi s wife who had asked 
Kim why he had brought the girl and had 
told him to take the girl back to her house 
and leave her there If he had the inten- 
tion of committing rape from the very begin- 
ning, he would not have taken the Eve-year 
old girl to his wife It is not unlikely that 
the intention to commit rape arose in his 
mmd some time later on while he was taking 
hack the girl from his house There is. 
however, no doubt that the appellant had 
taken or enticed the five-year old girl out 
of the keepmg of the lawful guardian without 
the consent of the mother in the absence 
of the father Ho had not taken the girl 
merely to the halwai’s shop but had taken 
her elsewhere including his own house In 
fact, we do not know whether he actually 
took her to halwais shop also or not. There 
was no consent, either implied or express, 
for taking her to any other place 
Section 361, IP C\, defines 'kidnapping’ as 
follows — 


“Whoever takes or entices any minor under 
sixteen years of age, if a male, or under 
eighteen years of age, if a female, or any 
person of unsound mmd, out of tho keepmg 
of the lawful guardian of such minor or per » 
son of unsound min d, without the consent of 
such guardian, is said to kidnap such minor 
or person from lawful guardianship 

Explanation, — The words “lawful guar- 
dian”m this section include any person law- 
fully entrusted with the care or custody of 
such minor or other person. 

Exception 

S taking need not be by force and it is 
tenal whether the mm or gul consents 
it. All that is necessary 13 that there 
be taking of a child out of the keep- 
f the parepts Nor need enticement be 
ied to any y single form of allurement 
or sweetmeats is one such form. Even 
□hang away »f a child playing on a 
: road is suffiejkmL The act oF taking 
. m the properof sense of the term, a 
ar h* n 0Ct ' , But SC, 1 *? minor has 
taken out?„°* the keeping of 




There is thus not the slightest doubt that an 
offence of kidnapping under Section 363, 
IP C., was committed by the appellant But 
it has not been established as we have 
already seen that there was any intention of 
rape at the time of kidnapping *There is 
no question of any knowledge that it was 
likely that she would be forced or seduced 
to filled intercourse, for it wa 3 later on he 
himself who committed the rape An offence 
under Sechon 366. IP C , cannot, therefore 
be sard to have been made out The ap- 
pellant is, therefore, liable to conviction! 
under Section 363, IP G , only 
19 The result Is that the appeal is 
partly allowed His appeal against the con- 
viction under Section 376, IP C., is dismiss- 
ed. The sentence of imprisonment under 
that section is upheld, but that part of the 
sentence which relates to fine is set aside. 
The appeal is allowed In respect of the con- 
viction and sentence under Section 360, 
IP C and they are set aside The appellant 
is convicted instead under Section 363 IP C. 
and is sentenced to undergo five years’ rigo- 
rous imprisonment under that section. The 
sentences shall run concurrently 
CWM/D V C Appeal partly allowed. 
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FULL BENCH 

S N DWIVEDI, M H BEG AND 
RAJESHVVABI PRASAD, JJ 

Seth Dwanka Prasad, Appellant v Jai Jal 
Shn Luaj Behan Lai ana others. Respon- 
dents 

First Appeal No 329 of 1953, D/22-2- 
1968, agarnst decree of Civil Judge, Eta wan, 
D/ 25-5-1953 

Debt Laws — If. P Encumbered Estates 
Act (25 of 1934), Ss 47, 19 (2) — Property 
fraudulently shown as property of one per- 
son and sold in auction — Creditor of true 
owner wbo u not party to sale proceeding! 
can claim it as his own in collateral proceed- 
ings — AIR 1947 All 188, Overrule. 

Where some property was fraudulently 
shown as the property of one person and 
sold in proceedings under the Encumbered 
Estates Act, whereas it was actually the 
property of another who had made a ficti- 
tious gift in order to defraud his creditors, 
the sale itself would be vitiated and will 
not constitute a “proceeding’* within S 42 
of the Act even if it has been confirmed by 
a Court. In such an event, the creditor, 
who is a third person and a stranger who 
was not party to proceedings resulting hi 
the sale but whose rights are sought to bo 
defeated by a sale brought about as a con- 
sequence of fraud, can expose the fraud m 
collateral proceedings (Para 201 

The list of property sent by the Special 
Judge to the Collector under S 19 (2) wifi 
LL/AM/F760/68 
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1969 — 

5S-3if# 

r?gs=r%,%; 

of me Collector and tke Spec^ Juag^ 
Wtere, on sale oftheproper^ ^ owner 
the list under Section before the 

who has not ^f^/^decSatioii of his 

Judge 85 He 5 0 fjAf dlS | 

claiming his ^ 3 has pass- 

ing to expose that fce ^°^ chaser he- 
ed no interest to the au ^ ^ r0 . 

of any proceedings . baired by S. 47, 

If the true owner is n ^ £ rom showing 
his creditor is also no ^ property, 

that he is the true owner or gS3 ^ 533) 

S Sf«AI 

2? & S “» 1947 

All 188, Overruled. (para 18) 

Cases Befetted. “'"fjfJ,), ““ 
am MB “uLf sa Cu'todid- 

(1S lli AttWSSl, Abdul Ghafoor V. „ 
Abdus Salam „ n= - c vpr i /Jj 

- 

(195 SsfsCK 506, Degg Off- K 

Hardoi v. Bama /y 40 ) = 

( 1 S A AU LJ 239, Bankey Lai v. ^ ^ 

Narencjra Singh 3 g) = 

(19 a® W Kepi), £bua Fal t 

Singh v-MstBaW)^, g 9 ) _ 

°¥$h Ad if 623%), Baladin v. g 

f^Daf v. 7 

Bam Ban Bijay Prasad v. g 

Prasad 


2 Smi$s LC 7,. IStb E^p. 641, 2Q 
Duchess of Kmgstenescas ^ K> M . 
Gopal Behan, ^ u &£ S for Appellant; 
Smha and S. S. vaiou e waru p Narain, 
Baleshwar Prasad, B ^ q Srivastava, 

Gopal Goushala, H. P- Sen, n- 


V-*- \ — — - ' 

K. C. Saxena, Smt. Chandra Kuer, for Res- 
pondents. 

o fj DWTVEDL J. (on his own behalf 
J-for’lS^lM PRASAD, J): We are 
required to answer this question. 

‘Whether, in the circumstances of this 
ease. Section 47 of the Encumbered Estates 
Act ’bars the entertainment of tbe objection 
by the creditor relating to ownership of the 
property in dispute. 

2. Let us first give the salient facts 
One Jai Narain badahg estate ; 1 he had 
also considerable liabilities. _ In 1921 ne 
Eifted, inter alia, some of his zammdan pro- 
perties (the property in dispute included) to 
L wife, CMmma Kimwar. She was made 
the absolute owner of those properties. In 
iQciR «hp made an application under Sec. 4 
Stee EnSSbemd Estates Act (hereinafter 
called ‘the Act). In her written statement 
Section 8 of the Act she mentioned 

% 3 

S^ 2 ) S ,tc\& C S 0 bcwfd 1 h g 

*3. S The^ mnsTand grandsons of J jNaram 

tetrfS Ser lection 8, 
Sev did not show the properties aheady 
rffted bv Tai Narain in favour of Chimma 
Kimwar 7 So the disputed property also was 
k ^Twn therein. In his written statement 

under Section 9, i° a ^decree 65 ^ 

52 OOo Tgaim? Jai Narain, showed the 
4?<™ted Property as liable to attachment, 

to defraud his creditors. 

4 The Society lodged a claim. It was 

£&i2tgstte&ltr‘ 

S^SfcSfa? WSUS 

referred die question to us. have 

&r»d S?cto”u«d tot he and to 

° tot "to 

0 ", TO S ^ to, Smt 

sfcgjmf X to to” pu, C cSer° Guutok 

,4ew of these findings they have re- 
6* . ' _ r ,-u miocHnn for determina- 


16 


n Tn view of these turnings uicy 

s&war&E - " ior d ; 
jjbjrssf'tt s»»°»i 
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Sec. 47 or the other associated provisions 
In Maharaja Bahadur v Sarjoo Singh, 1948 
All LI 38o = (AIR 1947 All 188) a Dm 
Sion Bench held that a person who faded 
to put forward a claim to the property be- 
fore the Special Judge could not maintain 
a suit to establish his title to it m the Civil 
Court. In Ram Dal v Sura) Bur, AIR 1948 
Oudh 271 a D vision Bench of the Oudh 


°l &e Conector with] 
whose jurisdiction the property of the lani 
lord is situate. It is also exhib ted at a coi 
spicuous place where the landlord is n 
adin& Any person having a claim to th 
property may file an objection within a ce 
tarn fame 

_ 11(3 i Special Judge decide 

Chief Court disagreed with this view Sec- provides th. 

bon 47 which was not noticed m the earlier rf ir 3 - be deemed to be a decre 

A 1. 01 a Civil Court of cnmnefent {itn«/?ir*.nr 


interpreted m this case. According 
. .. nch Section 47 created a bar 
against the parties to the proceedings before 
the Special Judge or the Collector Kr ishna 
Pal Singh v hist Babban, 1952 All LJ 
156= (AIR 1952 AH 227) (FB) is not mate- 
rial for our purpose In B aladin v Mst. 
Ram Piarey 1952 All LJ 623 = (AIR 1952 
All 977} (FB) a certain property was sold 
under the Act, although the landlord has 
claimed only a half share in it in his wnt 
ten statement under Section 8 It was held 
that a suit for a half share was mam tamab le 
by the true owner thereof for the Special 
Judge had no iunsd ction to show this share 
fn the list under Section 19 (2) The case 
Is distinguishable on facts from the present 
on# 

8 In Bankey Lai v Narendra Singh, 
1053 All LJ 239 = (AIR 1953 AU 533) 
wrtain properties of the landlord were 
shown m the list under Section 19 (2) 
While the Collector was proceeding with 
the liquidation of his debts a son bom after 
the list was sent to the Collector instituted 
a suit for parti bon of his share In the said 
properties It was held that neither Section 
II nor Sechon 19 (2) stood m his way 

9 In Abdul Ghafoor v Abdus 
Salam, 1953 All LJ 551 «= (AIR 1954 AH 
65) certain property was included m the 
statement under Section 8 Instead of claim 
ing the property under Sechon 11 before 
the Special Judge the true owner instituted 
a suit for a declarabon that the property 
belonged to h m It was held that the suit 
was maintainable This case is also distrng 
mshable on facts from the present case. 

10 Syed Ali^ Mjyan^ v Syed Tasltm 


Syed 

_ — _ also dn 
able on facts from the instant case. 

the property shown in the list rm. 

bon 19 (2) had not been sold. 

IL Adverting to the Act, Sechon 8 re- 
quires the landlord to file a written state- 
ment, showing, inter aha, the nature and 
extent of his property which is liable to 
attachment and sale. Sechon 10 requires 
the creditors to file their claims. They-may 
also show the nature and extent of the lane 
lord s property Under Section 11(1) the 
Special Judge shaH publish a notice specify 
tog the property mentioned by the landlord 
to his written statement or by the creditors 
to their claims The notice is published in 
the Gazette It Is also published u 
paper selected by the Special 
of the notice Is exhibited at Ins own 


a Civil Court of competent junsdicbor 
So his decision will operate as res judicat 
between the landlord and the objector Sec 
bon 19 (2) enjoins upon the Special judg 
to “rfora CoHector ‘of the nature an. 
extent of the property mentioned in th 
nobce under Secbon 11 which he has fouo. 
to be liable to attachment or sale to sahs 
fact on of the debts’ of the landlord. Unde 
Chapter V of the Act the CoHector shal 
take steps to liquidate the debt of the land 
lord. Sechon 45 provides for appeals froti 
the orders of the Special Judge and Colie© 
tor Secbon 40 provides for revision, 
against their orders Socfaon 47 is a 
follows- — 

Except as provided fn Secbons 45 and 
46 no proceedings of the CoHector or Spe- 
oal Judge under this Act shall bo questioned 
to any Court. - 

,, *2. M to lie contest by the real owner 
Judge gives a decis on he will 
ii .m he cannot reopen the issue 

coUateraUy But what happens if he does 
Vf «»*«* before the Special Judge? Is 
his title extinguished? 

* 3 Secbon 13 expressly provides that 
.*% rn debt decreed or undecreed 
agamst the landlord, shalL if not made 
within the time prescribed before the Special 
judge be deemed for all purposes and for 
all occasons to have been duly discharged 
» 6 Cr e^ )tor ^. debt is exbnguished by a 
statutory fiat The Legislature has not enact 
“ a similar pro vis on in respect of the third 
persons claim to the property published in 
the Gazette as belonging to the landlord 
believe a fair inference that to this 
sphere the Legislature dd not intend to rob 
fetor , ^d pay Paul it did not contemplate 
to extinguish the proprietary rights of third 


There P^ons 


. Tto . I 1 * of property sent by the Spe- 
Jodge, to the dbDector under Sec 19(2) 
xsTll not bar a third person from claiming 
^property as his own to a collateral pro- 
been held to BankeylaTs 
rase, 1953 AH LJ 239 = (AIR 1953 AH 533> 
mat the word found" clearly Indicates that, 
unless there Is a Judicial determmabon of his 
ofaimby the Speiaal Judge he is not shut 
ouMrom claiming the property to the Gvill 


15 Secbon 47 also does not bar him 
bom claiming the property in a collateral 
_ „ _ proceeding This secbon protects from chai- 
m a news- lenge only a proceeding — and nothing 
ee. Aconv more — of the CoHector and the Special 
Judge. When on sale of the property 
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isbown in the list under Section 19 
(2) the true owner who has not 
already contested before the Special 
Tudge asks for a declaration of his ownership, 
he does not question any proceedings of the 
Collector or tne Special Judge. He does not 
question the order for sale, or the act of 
sale or the delivery of possession to the pur- 
chaser. He is only claiming his rights and 
consequently seeking to expose that the 
auction sale has passed no interest to the 
auction-purchaser Decause the landlord had 
no right in the property. Section 47 does 
not prevent him from exposing the real effect 
of the auction sale. The effect of sale does 
not form part of any ‘proceedings’. 

16. In an akin context, Mr. Justice Walsh 
said: “Certainly a Civil Court has no juris- 
diction to set aside the proceedings in a 
Revenue Court, but I have no doubt that 
it has jurisdiction to declare that a course 
of conduct which eventuated in some decree 

or order in the Revenue Court was 

fraudulently devised or was the result of 
some wicked conspiracy to injure the plain- 
tiff and to deprive him of his rights behind 
bis back and without his knowledge: AIR 
1922 All 294 (295). See to the same effect 
Narendar Kumar v. Custodian-General of 
Evacuee Property, AIR 1956 Punj 163. 

17. The Act is “a code for the adminis- 
tration of the assets of the landlord"; 1954 
SCR 506 (513) = (AIR 1953 SC 521 at 
p. 524). It bears affinity with the law of 
insolvency. A sale of property by the Insol- 
vency Court or the Receiver appointed by it 
does not preclude the real owner, if he has 
already not contested before that Court 
from, claiming the property as his own in 
the C3vil Court. Why should a sale under 
the Act have a disparate effect? We can 
discern nothing in the nature, scheme and 
language of the Act (including Section 47} 
to warrant a different result 

18. If the true owner is not barred by 

Section 47, as we think, his creditor is also 
not barred from showing that he is the true 
owner of the property. , 

19. Our ans wer to the question referred. 


to us is: No. 

20. M. H. BEG, J.: I entirely concmrwith 
the view expressed by my learned brother 
Dwrvedi, J. It is only a proceeding taken 
under the Act which can be questioned under 
either Section 45 or Section 46 of the U. P. 
Encumbered Estates Act The purpose or 
Section 47 is to make it clear that apart 
from the modes prescribed by the statute 
for questioning the proceedings of the vJol* 
lector or the Special Judge under the Act, 
no other channels of relief under the ordi- 
nary procedural law are open. _ It is^how- 
ever, a well-established proposition: .fraud 
is an extrinsic collateral act which vitiates 
the most solemn proceedings of Courts or 
justice." In Duchess of Kingstone s case, 
2 Smith’s L.C. 7, 13th Edm, p. 641 at 
p. 651, Lord Coke said: “It avoids alljudi- 
cdal acts, ecclesiastical or temporal . There- 
fore, if some property was fraudulently 


shown as the property of one person and 
sold in proceedings under the Encumbered 
Estates Act, whereas it was actually the pro- 
perty of another who had made a fictitious 
gift in order to defraud his creditors, the 
sale itself would be vitiated and will not 
constitute a “proceeding" under the Act even 
if it has been confirmed by a Court In 
such an event the creditor, who is a third 
person and a stranger who was no party to 
proceedings resulting in the sale but whose 
rights are sought to be defeated by a sale 
brought about as a consequence of fraud, 
could expose the fraud in collateral proceed- 
ings where the true character of what merely 
appeared to be a proceeding under the Acl 
is determined by showing that it is really 
no proceeding under the Act in the eye of 
law. The Act was never meant to operate 
as an engine of fraud. My answer to the 
question referred to us is also in the nega- 
tive. 

BY THE COURT 

21. Our answer to the question referred 
to us is: No. 

HGP/D.V.C. Reference answered in 

negative. 
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S. S. DHAVAN, J. 

Abdul Salam, Plaintiff-Appellant v. Union 
of India and another, Defendants-Respoa- 
dents. 

Second Appeal No. 4341 of 1960, D/- 
10-4-1967, against judgment and decree of 
AddL Dist Civil J., Aligarh, D/-26-9-1960. 

(A) Citizenship Act (1955), S. 9 (2) — 
Citizenship Rules (1956), R. 30 — Scope of 
— ■ Suit for injunction restraining Govern^ 
meat from deporting plaintiff alleging him- 
self to be citizen of India is not barred — — 
What is barred is decision by Court of ques- 
tion whether plaintiff has acquired foreign 
citizenship — Procedures, when such ques- 
tion arises in suit, to be followed, indicated. 

Section 9 (2) merely provides, in effect^ 
that any question as to whether a person 
has acquired the citizenship of another 
country shall be determined by the prescrib- 
ed authority. It confers exclusive jurisdic- 
tion on this authority which under .Rule 30 
of the Citizenship Rules is the Central Gov- 
ernment But the jurisdiction of the Civil 
Court to try a suit asking the Court to re- 
strain the Government from deporting a 
plaintiff alleging himself to be a citizen of 
India is not barred. What is barred is the 
power of the Court to decide the question 
whether he has acquired the citizenship of 
another country, provided this question 
arises in the suit U it does arise, the Court 
cannot try the question itself. The proper 
course for it would be to refer any question 
covered by S. 9 (2) to the Central Govern- 
ment and stay further hearing of the suit 
till the decision of the Central Government 

KL/AM/F329/68 
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is received and then decide the suit in ac- 
cordance with law AIR 1963 All 482, FoIL, 

AIR 1962 SC 70 ReL on. (Para 7) 

(B) Citizenship Rules (1956), R. 30, 

Sch. m, Cl. (3) — Person leaving India and 
staying in Pakistan for five years and coming 
to India on Pakistani passport — Allegation 
by him that he had gone to Pakistan tempo- 
rarily and that be was compelled to obtain 
Pakistan passport in order to be by the side 
of his father in India who was very sen 
ouslyill and practically on death-bed— Held, 
that acquisition of passport was voluntary— 

An act to be involuntary must be the result 
of legal obligation — Desire to be present 
at a particular place does not create legal 
obligation — Word “voluntarily’' means that 
the person obtaining the passport acted of 
his own volition and knew the nature of his 
act, and did not act in performance of a 
legal duty, nor due to coercion, or frand, 
or misrepresentation, or mistake 1926-1 
Ch 843 and AIR 1965 SC 1623 and AIR 
1962 SC 1778, Disting. — (Words and 
Phrases — “Voluntary*) (Para 14) 

(C) Citizenship Act (1955), S 9 (2) — 

Citizenship Rules (1956), R, 30 — Decision 
of question whether person lias acquired 
foreign citizenship is judicial — Presump- 
tion arising out of voluntarily obtain- 
ing foreign passport — Person affect 
ed must bo given reasonable opp or 
tunity to rebut presumption — Ordi 
narily person must be given personal hear- 
ing — Official deciding case mast not act 
upon notes prepared by other officials of the 
department — Constitution of India, Art. 226 
— • Natural justice. 

The power to decade the question whe- 
ther a person has acquired the citizenship 
of a foreign country is quasi judicial in 
nature This means that that authority must 
act judicially and must gives reasonable op- 
portunity to the person affected by its dea 
sion to rebut the presumption which may 
arise against him under Clause (i) of Sch HI 
of Rule SO of the Citizenship Roles by vir- 
tue of his voluntarily obtaining foreign pass- 
port, It is neither possible nor desirable to 
lay down any rigid test of what Is reason- 
able opportunity kVhat the scope and the 
extent of the enquiry to be made by the 
authority on a plea raised by the citizen con- 
cerned should bo, depends upon the arcum 
stances of each case AIR 1662 SC 1778, 

ReL on. (Para 16) 

A person who receives notice under CL (0 
of Schedule in of Rule SO to show cause 
why it should not be held against him that 
he has voluntarily acquired the citizenship 
of another country and upon whom is the 
burden of proving that he has not so ac- 
quired such citizenship is ordinarily entitled 
to a personal hearing Particularly ji person 
who admits that he obtained a passport of 
another State but tenders before the com 
petent authority evidence which, if believed, 
will prove that he did not obtain it volun 
tardy is entitled to a personal hearing 
"Where the person had asked for a personal 


A.LR. 

hearing but bis request was rejected, this 
was a departure from the principles of 
natural justice ordinarily governing such 
cases (Para 17) 

Moreover, the inquiry being of a quasi 
judicial nature, the authority hearing the 
case must act judicially that is, apply its 
own mind to the case before it and cot rely 
upon any other officials opinion or notes Dr 
comments on the merits of the controversy 
The ordinary executive procedure of "process- 
ing” cannot be followed in deciding a ques 
bon under S 9 (2) of the Citizenship Act. 
The official, before deciding the case can 
not consult the notes and comments of 
another official of the department. (Para 18) 
It was, however held in this case that in 
asmuch as it was clear from the persons affi 
davit that he obtained Pakistani passport in 
order to see his ailing father in India and 
that it was not the result of coercion, fraud 
or misrepresentation, even if the person had 
been given personal hearing and even if the 
notes made by the departmental officials had 
not been consulted, there was no option for 
the official but to hold under CL (3) of Sch. 
1H of R. 30 of Citizenship Rules that the 
person had voluntarily acquired the citizen 
ship of Pakistan Any other finding would 
have been in violation of the conclusive pre- 
sumption imposed by CL (3) Thus, though 
there had been a violation of the principles 
of natural justice and irregularities had 
been committed in the decision, the result 
could not have been different even if there 
had been no such violation or irregularities 
(Para 19) 

Where a person. In response to a notice 
under Clause (i) of Schedule HI of R 30 
of the Citizenship Roles admits that he ob- 
tained a Pakistani passport and does not 
place any material to establish a pnma facie 
case that the obtaining of the passport was 
not voluntary, the authority concerned is 
bound to hold that he acquired the citizen 
ship of the country whose passport he ob- 
tained, and he cannot plead that the denial 
of a personal hearing materially prejudiced 
him- (Para 20) 

Cases Referred, Chronological ParaJ 

(1985) AIR 1965 SC 1623 (V 52) = 

(1965) 2 SCJ 706 Mohd. Ayub 
Kb an v Commr of Police Madras 15, 10 

(1963) AIR 1963 All 482 (V 50) = 

1963 All LJ 75, SamiuUah v State 
of U P 7 

(1962) AIR 1962 SC 70 (V 49) = 
1962-1 SCR 779, Akbar Khan 
A Lam Khan v Union of India 7 

(1962) AIR 1662 SC 1778 (V 49) = 

(1962) 2 SCA 418 Govt of 
Andhra Pradesh v Syed Mohd. 

Khan 15 

(1926) 1926-1 Ch 842 = 95 LJCh 
52s, In re Wilkinson, Page v 
Public Trustee 14 

S J Hyder, for Appellant, Standing Conn 
seL for Respondents 

JUDGMENT This is a second appeal by 
Abdul Salam from the decree of the Addi 
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tional Civil Judge, Aligarh, affirm ing that of 
the Additional Munsif, Aligarh, dismissing 
his suit for permanent injunction to restrain 
the Union of India and the State of Uttar 
Pradesh from deporting him to Pakistan. 
The plaintiff-appellant alleged in his plaint 
that he was bom in Aligarh and domiciled 
there at the commencement of the Consti- 
tution of India and is a citizen of India as 
defined in Article 5 of the Constitution; that 
in March 1950, there was an outbreak ot 
serious communal disturbances at Augarh 
and several other places in Uttar Pradesh 
which for some time completely paralysed 
the civil administration and during wined 
the members of the minority commumty 
were subjected to great misery and trouble 
and their houses and other property were 
looted and burnt and there was an exten- 
sive loss of life; that these disturbances 
created a sense of insecurity m the mind or 
the minority community; that because of the 
activities of communal elements in India and 
the State of Indo-Paldstan relations, a situa- 
tion was created in winch law and order 
were at a discount; that faced with this situ- 
K, the plaintiff decided to . take tempo- 
rary asylum till the situation in India be- 
i^e normal, and he went to Pakistan m 
May 1950 without the least intention of 
migrating to that country on a permanent 
basis- that with the return of normal condi- 
tions’ in India, the plaintiff along .^di oth^ 
Muslims who had sought ^ “ 
under similar circumstances expressed their 
desire to return to India; that the . <gpum- 
stances which compelled the . 
leave his native home and the 
claim to return to India were recoguised m 
the agreement between the Prime s - 
of India and Pakistan, popularly known as tiie 
Nehru Liaqat Pact wherein it was mutually 
agreed that Indian Muslims who 
Uttar Pradesh for Pakistan because 

inter-Dominion agreement the P la ^f 
tinued to languish in Palastan that 
mately, having despaired of aU ho P“ t 
taining permission to return to in i 

came to this country on aPg'S 
by the Government of Pakistan became 

there was no other way left for n ° meS 
to his home; that his family and hs parents 
are fixing in India as hiian citeens that 
in these circumstances the °btmmng 
Pakistani passport by the plambff did not m 
any way affect Ms status as 



issued orders oirecmig ^ . 

India; that these orders are m mf £?Sement 
of his fundamental rights as a citizen 
India to reside and settle in any part of the 
country; that he cannot be oompefied to 
leave Lidia for Pakistan. The plaintiff appel- 
1969 AIL/15 V G — 10 


lant asked for an injunction to restrain the 
two Governments from deporting him. 

2. The suit was resisted by both the Gov- 
ernments, and a joint written statement was 
filed. The defendants alleged that the plain- 
tiff had not left India because of fear of dis- 
turbances but with the intention of settling 
down in Pakistan. It was denied that he is 
a citizen of India. It was further alleged 
that the plaintiff had come to India after ob- 
taining a Pakistani passport but had stayed 
beyond the permitted period which he had 
no right to do. It was also pleaded that 
the Court had no jurisdiction to hear the 
suit 

3. It may be noted that the suit was 
filed on 5-7-1957. The importance of this 
date will be explained presently. 

4. The trial Court framed the following 
four issues: — 

1. Whether the plaintiff is a citizen of 
India? 

2. Whether the Court had jurisdiction to 
try the suit? 

3. Whether a valid notice under S. 80, 
Civil P. C., was served on the defendants? 

4. Was the plaintiff entitled to the relief 
claimed? 

5. The trial Court held that the plaintiff, 
at die time of applying for his visa, made 
a definite statement before the Government 
of India that he was a citizen of Pakistan 
and wanted to enter India to meet his rela- 
tives, and that the possession of a Pakistani 
passport was conclusive proof of the posses- 
sor being a citizen of Pakistan. Accordingly 
it held that the plaintiff had not proved that 
he was a citizen of India 

On the question of jurisdiction it held that 

S. 9 (2) of the CitizensMp Act provided that 
when a question arises as to whether a per- 
son has acquired the citizensMp of another 
country, it shall be decided by the Central 
Government and therefore the jurisdiction ot 
the Civil Court was barred in every case in 
wMch the question of the acquisition of the 
citizensMp of another country arises; the 
Court held that this question had arisen in 
the present suit and the Court had no juris- 
diction to try it, and dismissed die suit. 

On appeal the learned Civil Judge aiiirm- 
ed the view of the trial Court that the juris- 
diction of the Civil Court was barred under 
Section 9 (2) of the Act He dismissed the 
appeal without considering the merits of the 
case. The appellant Abdul Salam has come 
here in second appeal. 

6. During the pendency of this appeal, 
the respondent Governments filed an applica- 
tion alleging that the question whether the 
appellanf had acquired the citizensMp of 
Pakistan had been decided by the Central 
Government by its order dated 8-7-19G3, 
and asking this Court to take this document 
into consideration in the decision of this ap- 
peal. Therefore, the position today is that 
the appellant’s suit was dismissed on the 
around that it raised a question whether he 
Bad acquired the citizenship of Pakistan 
which could only be determined by the Cen- 
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tral Government under S 9 (2) read with 
R. 30 of the Citizenship Rules and the 
Civil Court had no jurisdiction to hear the 
suit, but during the pendency of this appeal 
the Central Government itself had decided 
the aforesaid question and held that the 
appellant h?d acquired the citizenship of 
Pakistan. 

7. It may be stated at the outset that 
the view of the Courts below that the Juris- 
diction of the Civil Court to try this suit is 
barred under S 9 (2) of the Art is ma ni- 
festly erroneous That lub-sechon^ merely 
provides, in effect, that any question as to 
whether a person has acquired the citizen- 
ship of another country snail be deemed 
by the prescribed authority It confers ex- 
clusive jurisdiction on this authority which, 
under Rule SO of the Citizenship Rules, Is 
the Central Government But the jurisdic- 
tion. of the Civil Court to try a suit asking 
the Court to restrain, the Government from 
deporting a plaintiff alleging himself to be 
a citizen of India is not barred. What Is 
barred is the power of the Court to decide 
die question whether he has acquired the 
citizenship of another country, provided 
this question anses in the suit IF it does 
anse, the Civil Court cannot try the question 
itself The proper course for it would be 
to refer any question covered by S 9 (2) to 
the Central Government and stay further 
hearing of the suit till the decision of the 
Central Government is received and then do- 
rado tho suit m accordance with law Sami- 
ullah v State of U P„ AIR 1983 AH 482, 
following Akbar Khan Alam Khan v Union 
of India, AIR 1962 SC 70 In SamraHah's 
case, AIR 1963 All 482, it was held by this 
Court that though neither S 9 nor Buie 30 
expressly provides lor a reference by the 
Court to the Central Government of the 
questions specified in S 9 (2), such a power 
to refer can be inferred. For these reasons 
it is obvious that the view of the Courts be- 
low that the Jurisdiction of the Civil Court 
to try the suit itself was barred is erroneous. 
The proper course for the trial Court was 
to refer the question whether the appellant 
had acquired tim citizenship of Pa k istan fo? 
a deem on by the Central Government and 
then decide the smt in accorda n ce with that 
decision. 

8 If these were the only facts, I would 
have allowed thw appeal and remanded the 
case to the Court below with a direction 
that it should remit to the Central Govern- 
ment for its decision, the question whether 
the appellant had obtained the citizenship of 
Pakistan. But during the pendency of this 
appeal the Government of Uttar Pradesh re- 
mitted this very question for the decision of 
the Central Government. The latter decided 
it by its order dated 8th July 1963 
in which it was held that the 
appellant had left India for Pakis- 
tan with an intention to settle down in that 
country permanently, that be stayed there 
for 5 years which showed that he wanted 
to make Pakistan his permanent home, that 


he returned to India apparently because tbs 
conditions there did not suit hi-v\ and he 
had obtained a Pakistani passport, and that 
the inescapable conclusion was that he had 
voluntarily acquired the citizenship of Pakis- 
tan. These findings were arrived at by Shd 
Fateh Singh, Joint Secretary to the Govern- 
ment of India, Ministry of Home Affairs On 
the basis of these findings a formal order 
dated 8th July 1963 was drawn up It nma 
as follows — 

“No 13/417/62-1 a 
Government of India, 

Ministry of Home Affairs, 
New Delhi-11, 
the 8th July, 1963. 

ORDER 

■Whereas it has come to the notice of tho 
Central Govt that Shrf Abdul Salam, son 
of Abdul Hakim, by caste Musalman, resi- 
dent of Mohalla Sara! Bibi, Aligarh, had 
claimed Indian citizenship notwithstanding 
his having obtained a Pakistan passport and 
short term visa for entry into India from 
Pakistan, and whereas a question arisen 
as to whether the said Shn Abdul Salam has 
acquired the citizenship of Pakistan, now, 
therefore, the Central Government acting 
under Section 9 (2) of the Citizenship Act 
1955, and Rule 30 of the Citizenship Rules, 
1950, and giving duo regard to the princi- 
ples of evidence contained to Schedule 1H 
to the aforesaid Rules and after considering 
the cause shown by tho said Shri Abdul 
Salam against the proposed action under tho 
said section and rule, hereby determines that 
tho said Shn Abdul Salam has voluntarily 
acquired the citizenship of Pakistan, after 
26th January, 1950, and before 9th January, 
1953 

(SdL) R. P SHAILMA, 

Under-Secretary to the Govt, of India." 

9 It may be noted that this formal order 
is Signed not by Sri Fateh Singh but by 
IL P Shanna, Under-Secretary to the Gov- 
ernment of India. 

10 On August 0, 1964, learned counsel 
for tho State filed an affidavit to which as 
attested copy of the aforesaid order was 
attached, together with an application pray- 
ing that this order should bo taken into con- 
sideration to deciding this appeal. 

11. The appellant opposed this appB- 
cation and filed a counter-affidavit. Ha 
denied that tho aforesaid order was an orda 
of the Central Government. In the alter- 
native ho contended that :t was illegal and 
invalid. He alleged that he sent to the Cen- 
tral Government a representation through 
the Government of Uttar Pradesh demand- 
mg an opportunity to be heard fa person 
and produce evidence at the inquiry, but thb 
demand was refused by the Central Govern- 
ment which asked hrm to put forward an? 
material which be wanted In the form of an 
a ffid avit. He further alleged that accord- 
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ingly bo submitted an affidavit through the 
local Intelligence Unit, Aligarh, but had no 
knowledge whether it was forwarded for the 
-consideration of the Central Government. 
He contended that as the burden of proving 
that he had not acquired the citizenship of 
Pakistan was on him, the Central Govern- 
ment should have given him an opportunity 
to discharge it He contended that he was 
entitled to what he called a "m aximum hear- 
ing'’, and that the question of citizenship 
could not be made on a mere consideration 
of the contents of hi s representation. 

He also contended that Mr. R. P. Sharma, 
•Under-Secretary to the Government of India, 
Ministry of Home Affairs, who had signed 
the formal order of 8-7-1963 had no juris- 
diction to pass an order under S. 9 (2) of 
the Citizenship Act, because the power to 
make a decision under this sub-section had 
not been assigned to an officer of the rank 
of Under-Secretary. 

He also contended that Rule 80 of the 
Citizenship -Rules which nominates the Cen- 
tral Government as the prescribed authority 
for deciding the question of citizenship under 
Section 9 of the Citizenship Act is ultra vires 
because that Government could not appoint 
itself as the prescribed authority. 

During arguments, all the pleas raised in 
the appellant’s counter-affidavit were not 
pressed, and Mr. S. J. Hyder, learned coun- 
sel for the appellant, advanced only one 
argument, namely, that the order of die Cen- 
tral Government was invalid because that 
Government had not given the appellant a 
reasonable opportunity of proving his case. 
Mr. Hyder contended that reasonable opportu- 
nity in the present case included the right 
to a personal hearing, and as this was admitt- 
edly denied to the appellant, the order was 
passed in violation of the principles of 
natural justice. Learned counsel relied on a 
number of decisions of the Supreme Court 
in support of this argument 

In the interests of justice I asked the 
counsel for the State whether the Govern- 
ment of Uttar Pradesh and the Central Gov- 
ernment were prepared to produce the files 
relating to the case of the appellant for the 
perusal of the Court Counsel accepted the 
suggestion without any hesitation and the 
hearing was adjourned to enable the learned 
counsel to produce the files. I have examin- 
ed them ana they were also shown to counsel 
for the appellant From the record the 
following facts are established and were 
admitted by counsel for the States. (IV The 
Central Government rejected the appellants 
- demand for an opportunity to be heard in 

g erson and produce evidence in support of 
is case at a personal hearing. (2) that Gov- 
ernment permitted the appellant to produce 
whatever evidence or other material he 
desired to be considered by the Central Gov- 
ernment in the form of affidavits. (3) The 
Central Government asked the State Govern- 
ment to forward such material together with 


its (the State Governments) views thereon. 
(4) The appellant in pursuance of this decision 
filed an affidavit in which he protested that 
the denial of a personal hearing was bound 
to cause him an immense prejudice, but be 
had no alternative but to file an affidavit 
instead. (5) In. bis affidavit dated 13-3-1963 
the appellant merely repeated his statements 
in his earlier representation, but produced 
no fresh material. (6) In paragraph 12 of his 
affidavit the appellant admitted that he had 
obtained a Pakistani passport but explained 
that he obtained it when he received the news 
that his father was seriously ill and almost on 
his death bed and therefore he “felt compell- 
ed to obtain a Pakistani passport and return- 
ed to his home in or about 1955”. 

12. As the perusal of the file had reveal- 
ed that the Central Government had asked 
the State Government to attach its own 
comments while forwarding any evidence or 
other material furnished by the appellant in 
support of his case, I considered it necessary 
to make a farther probe for the purpose of 
ascertaining whether the comments of the 
State Government had influenced the deci- 
sion of the Central Government. According- 
ly I directed that the Central Government 
should file an affidavit sworn by Mr. Fateh 
Singh, Joint Secretary, Government of India, 
Ministry of Home Affairs, who had consider- 
ed the appellants case and held that the 
petitioner had acquired the citizenship of 
Pakistan. The Government filed an affidavit 
duly sworn by Mr. Fateh Singh. In it this 
official admitted that the appellant had asked 
for an opportunity of being heard in person 
and to produce evidence in his case, but the 
Central Government decided that it was not 
necessary or feasible to give him a personal 
hearing, but he was given a further oppor- 
tunity to produce any evidence in his defence 
in the form of an affidavit It was also 
admitted by Mr. Fateh Singh that the 
Central Government had asked the State 
Government to forward any material submitt- 
ed by the appellant together with their own 
views. It was further stated by him that in 
their reply the State Government had merely 
forwarded an affidavit sworn by the appel- 
lant without any comments ana had written 
that the State Government had no further 
comments to make beyond what they have 
made while forwarding the appellants case 
earlier. It was further stated by Mr. Fateh 
Singh, that the appellant’s matter was 
"processed” in the Ministry of Home 
Affairs according to the formal pro- 
cedure, and examined fay the Under 
Secretary in the Ministry who put up 
a note on the basis of the material which 
had been furnished by the appellant. It was 
further stated that inis Under Secretary had 
expressed a view that the explanations given 
by the appellant were not fit to be accepted 
and had recommended that it might be held 
that the appellant had voluntarily acquired 
ttie citizenship of Pakistan. It was admitted 
by Mr. Fateh Singh that the Under Secretary 
had prepared two drafts for the considera- 
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hon of Mr Fateh Singh, the first being a 
formal order informing the appellant that the 
Central Government had determined that he 
had voluntarily acquired the citizenship of 
Pakis tan, and the second a draft of a letter 
to be issued to the Government of Uttar 
Pradesh informing them of the decision by 
the Central Government. It was further ad- 
mitted by Mr Fateh Singh that he had look 
ed into the notings and the representation 
and the affidavit filed by the appellant and 
came to the conclusion that it was quite clear 
that the appellant had left for Pakistan with 
an intention of settling down in that country 
permanently, and that the appellants own 
representation showed that ha had stayed in 
that conn by for about 5 years and returned 
to India after ohtammg a Pakistani passport 
because the conditions did not suit him and 
as the appellant had admitted that he had 
obtained such a passport, there was no 
escape from the conclusion that he had 
voluntarily acquired the citizenship of 
Pakistan. 

13 A copy of Mr Fateh Singhs affidavit 
was supplied to the counsel for the appellant. 
At the final hearing of this appeal, Mr 
Hyder did not challenge tbo statement of the 
Central Government that Mr Fateh Singh 
had been duly appointed by it to consider 
the question whether a particular individual 
had voluntarily acquired the citizenship of 
another Country under Section 9 (2) of the 
Citizenship Act. He did not challenge very 
properly in my opinion, the veracity or 
correctness of the statements made by Mr 
Fateh Singh in his affidavit which in my 
opinion contains a truthful, honest and frank 
statement of facts But Mr Hyder advanced 
two arguments in support of his attack on the 
validity of the findings arrived at by this 
officer First, he contended that the order 
was vitiated by the denial of a personal hear- 
ing secondly, he argued that the order was 
invalid as there was no finding that the ap- 
pellant had voluntarily acquired a Pakistani 
passport. 

14. I shall consider the last argument 
first. Mr Hyder contended that the appellant 
had clearly stated m his affidavit before the 
Central Coveroment that he was compelled 
to obtain a Pakistani passport only when he 
received news that his father was seriously 
ill and was almost on his death bed, and as 
there was no material before the Central 
Government to rebut this statement it must 
be accepted as correct. Therefore, {Mr 
Hyder argued) it had been established that 
the appellant had not voluntarily obtained a 
Pakistani passport but had been compelled 
by force of circumstance to do so Learned 
counsel relied on an English decision in 
support of his argument. In In re Wilkinson, 
Page v Public Trustee, 1926 Ch. 842 it 
was held that the word “voluntarily'’ means 
the doing of something as the result of the 
free exercise of the wifi, but not something 
done under a legal duty In that case a 
woman by the name of Edith Carter was 
left a legacy by her aunt, but the will con- 
tained a proviso that “in the event of my 


said niece voluntarily ceasing to make the 
said dwelling house her permanent home as 
aforesaid, I direct that the said sum of 
L 7000 and the investments representing the 
same shall fall into residue Subsequently 
Edith Carter married and at first her husband 
also came to live with her in her ancestral 
house but later on he pressed her to change 
her residence and five with him in Ins 
(husbands) house Edith Carter asked for a 
direction from the Court as to whether she 
would be deemed to have voluntarily ceased 
to reside in her aunt’s house if she complied 
with her husbands wishes The court held 
that the word “voluntarily” did not include an 
act done in the performance of a legal duty 
or obligation requiring a wife to reside and 
co-habit with her husband. It was pointed 
out that the duty of a wife to reside with 
her husband, though of Imperfect obligation, 
was capable of enforcement by means of an 
action or suit for restitution of conjugal rights 
and therefore if the wife in compliance with 
her legal duty joined the husband in the new 
matrimonial home as a result of his direction, 
she could not be said to have voluntarily 
ceased to reside in her aunt’s house In my 
opinion, the principle enunciated m this deci- 
sion does not apply to the appellant. There 
was no legal duty compelling him to obtain 
a Pakistani passport Mr Hyder argued that 
the news or his father’s serious illness pro- 
vided the necessary compulsive force which 
rendered his obtaining a Pakistani passport 
not a voluntary act I do not agree The 
desire to be present at a particular place does 
not create any legal obligation to be present 
Hundreds of persons are unable to be present 
at the illness of a parent The compulsive 
force must be something more than an inner 
urge however strong If learned counsels 
argument is accepted, a person who steals 
bread because his children are hungry will 
be able to plead that his act was not volun- 
tary The act of theft Is voluntary though 
there are mitigating circumstances Learned 
counsels argument means that any act done 
under a strong temptation is not voluntary 
in law It also implies that any person ha* 
o. legal tight to w.ak e. a falsa declaration and 
thus obtain a false passport and a visa by 
fraud for the purpose of satisfying his strong 
urge to see a parent who is seriously ill. In 
my opinion the word "voluntarily means 
that the person obtaining the passport acted 
of his own volition and knew the nature of 
his act and did not act in performance of a 
legal duty, nor due to coercion, or fraud, or 
misrepresentation, or mistake The reasons 
and temptations which induced Mm to obtain 
the passport do not render his act other than 
voluntary 


15 Mr Hyder a ted two decisions of the 
Supreme Court Mohd Aynb Khan v Com- 
missioner of Police, Madras, AIR 1965 SC 
16-3 and Government of Andhra Pradesh v 
Syd. Mohd. Kh an, AIR 1962 SC 1778 In 
MohcLAyub Khans case AIR 1965 SC 1623 
the Supreme Court held that for the purpose 
of clause (3) of Schedule HI of Rule 30 of 
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the Citizenship Rules, the obtaining of a 
passport of a foreign country cannot in all 
cases be regarded as conclusive proof of 
acquisition of voluntary acquisition of foreign 
citizenship, and that if he raises a plea that 
he had not voluntarily obtained the passport, 
he must be afforded an opportunity to 
prove that fact. This case is not of any help 
to the appellant. The Supreme Court had 
in mind those cases where a person may be 
compelled to obtain a passport due to 
fraud or misrepresentation or any other 
similar reason which will render his act not 
voluntary. The court observed: “Cases may 
be visualized in which on account of force a 
person may be compelled or on account of 
fraud or misrepresentation he may be induced 
without any intention of renunciation of his 
Indian citizenship, to obtain a passport from 
a foreign country. It would be difficult to say 
that such a passport is one which has been 
“obtained” within the meaning of paragraph 3 
of Sch. HE and that a conclusive presump- 
tion must arise that he has acquired volun- 
tarily citizenship of that country”. This 
observation has no application here. It is 
not the appellant’s case that he was compell- 
ed to obtain a Pakistani passport because of 
fraud, misrepresentation, coercion or any 
other similar reason. His was a deliberate 
and voluntary act committed to satisfy his 
desire to see his father who was seriously ill. 
(I assume that his allegation concerning his 
father’s illness and his desire to see him may 
be true). The decision in AIR 1962 SC 1778 
is also of no help to the appellant. In that 
case the State Government had ordered the 
deportation of several persons without refer- 
ring the question of their having acquired 
the citizenship of Pakistan to the Central 
Government at all. It was argued before the 
Supreme Court that as these persons had 
admittedly obtained passports of a foreign 
country, this raised a conclusive presumption 
that they had acquired the citizenship of that 
country and it was not necessary to refer the 
question for the decision of the Central Gov- 
ernment. Rejecting this argument the 
Supreme Court held that a finding by the 
Central Government is the basis on which 
any further action can be taken against such 
a person. This decision is really an authority 
for the principle that whatever be the merits 
of the case and however conclusive. the evi- 
dence of acquisition of foreign citizenship 
may appear to the State Government, it has 
no jurisdiction to decide the question which 
must be referred for the decision of the 
Central Government, But in the case before 
me, there has been a decision of the Central 
Government, and the only question is whe- 
ther that decision is vitiated by any error 
which goes to its root 

10. I now come to the other argument of 
Mr. Hyder. He contended that the Central 
Government’s finding is illegal because the 
appellant was denied the opportunity of 
being heard in person. He also argued that 
the finding of Mr. Fateh Singh. is illegal 
because he relied upon the opinion and 


remarks and notes of his brother officers 
while deciding the question of the appel- 
lants citizenship. Now it is m anif est mat 
the power to decide the question whether a 
person has acquired the citizenship of a 
foreign country is quasi-judicial in nature. 
This . means that the. authority must act 
judicially and must give a reasonable oppor- 
tunity to the person affected by its decision 
to rebut the presumption which may arise 
against him under Clause (i) of Schedule in 
of Rule 30 of the Citizenship Rules. What 
is a reasonable opportunity? It is neither 
possible nor desirable to lay down any rigid 
test. As observed by the Supreme Court in 
Mohd. Ayub Shan’s case, AIR 1965 SC 1623: 
“What the scope and the extent of the 
enquiry, to be made by the authority on a 
plea raised by the citizen concerned should 
be, depends upon the circumstances of each 
case.” 

17. In my opinion, a person who receives 
notice under Cl. (i ) of Schedule HI to show 
cause why it should not be held against him 
that he has voluntarily acquired the citizen- 
ship of another country and upon whom is 
the burden of proving that he has not so 
acquired such citizenship is ordinarily entitl- 
ed to a personal hearing. Particularly, a 
person who admits that he obtained a pass- 
port of another State but tenders before the 
competent authority evidence which, if 
believed, will prove that he did not obtain 
it voluntarily, is entitled to a personal hear- 
ing. In this case the appellant asked for a 
personal hearing but his request was reject- 
ed. In my opinion this was a departure 
from the principles of natural justice 
ordinarily governing such cases. 

18. Moreover, the inquiry being of a. 
quasi-judicial nature, the authority hearing 
the case must act judicially that is, apply 
its own mind to the case before it and not 
rely upon any other officials opinion or 
notes or comments on the merits of the 
controversy. The ordinary executive pro- 
cedure of “processing”, if I may borrow a 
phrase from Mr. Fateh Singh’s affidavit, 
cannot be followed in deriding a question 
under S. 9 (2) of the Citizenship Act. In 
this case Mr. Fateh Singh has frankly 
admitted that before deciding this case he 
consulted the notes and comments of another 
officials of the Department This he could 
not do as he was acting judicially. 

19. If these were the only considerations 
I would have allowed the appeal and decreed 
the petitioner’s suit for an injunction. But 
whatever be the irregularities committed by 
the Central Government or the authorities 
hearing his case, the finding against him that 
he voluntarily acquired the citizenship of 
Pakistan is based on the appellant’s * own 
statement in his affidavit that lie obtained a 
Pakistani passport with the object of coming 
to India to see his ailing father in other 
words, on his virtual admission that he 
voluntarily obtained such a passport It was 
not the appellant’s case that he was compell- 
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ed to obtain a Pakistani pas sp o rt due to 
fraud, mis-representstioaj coercion, or any 
other similar reason. Therefore, even if the 
petitioner had been given a personal hearing 
and Mr, Fateh Singn had decided this case 
without consulting any notes or comments 
mad a by any other officer, there was no 
option for him but to hold tmder Clause (3) 
of Sch, HI of the Citizenship Rules that 
the appellant had voluntarily acquired the 
citizenship of Pakistan, On these facts, any 
other findings would have been in violation 
of the conclusive presumption imposed by 
law under Clause (3). The comments of 
other officials were superfluous and unneces- 
sary, and the failure of the Central Govern- 
ments refusal to give the appellant a 
personal hearing coula not, and did not, pre- 
judice him. Therefore, I am compelled to 
hold that- though there has been a violation 
of the principles of natural justice and 
irregularities have been committed in the 
decision of this case, the result could not 
have been different even If there had been 
n o such violation or irregularities. 

20. If tho petitioners case in his affi- 
davit filed before the Central Government 
had been that ho had been compelled to 
obtain a Pakistani passport, not voluntarily, 
but duo to fraud or mis-representation or 
coercion or the like, and ho had been denied 
a personal hearing to prove his case by evi- 
dence. I would have held that he had been 
materially prejudiced. But tho petitioner's 
own case is that ho obtained a Pakistani 
passport because ho desired to see his ailing 
lather. But, as explained above, a strong 
desire to see an ailing parent does not make 
the obtaining of a foreign passport less than 
voluntary. Where a person, in response to 
a notice under Clause I of Schedule HI of 
tho Citizenship Buies admits that ho obtain- 
ed a Pakistani passport and does not place 
any material to establish a prima. fade case 
that the obtaining of the passport was not 
voluntary, the authority concerned Is bound 
to hold that he acquired the citizenship of 
the country whoso passport he obtained, and 
he cannot plead that the demal of a personal 
bearing materially prejudiced him. 


years’ standing and has been recommended 
by High Court — Words “has been" In the 
expression “if he has been for not less than 
seven years an advocate" — Meaning — Per- 
son need not be continuing as an advocate 
at tho time of n p p nmrmrmf . 

According to Art 233, a person who Is 
not already la the service is eligible only if 
he has been an advocate or a pleader of 
at least seven years’ standing and is recom- 
mended by the High Court. The expression 
“has been in the phrase "if he has been 
for not less than seven years an advocate 
or a pleader” indicates that tho state of 
being has existed and may bo (but not 
necessarily is) continuing. Clause (2) of 
Art. 233 does not restrict tho field of eligi- 
bility to only such advocates or pleaders 
who were actively practising at the date of 
their appointment. Consequently, the per- 
son to ba appointed as District Judge need 
not be continuing to be an advocate at the 
time of his appointment AIR 1981 SC 
816 and AIR 1958 All 323 and AIR 1967 
SC 442, ReL on. (Paras 7, 8 and 8) 

(B) Words and Phrases — “Has been" — 

Me a ning — "Has been" when not followed 
by a participle Is the present perfect tense 
of “to be” and Indicates that the state of 
being existed and may be (but not neces- 
sarily is) continuing. AIR 1058 All 323, 
ReL on. (Para 8) 

(C) Constitution of India, Art. 309, Pro- 
viso, Arts. 233 and 233-A — U. P. Higher 
Judicial Service Rules, 1953 — Effect of 
decision in AIR I960 SC 1987 — Conditions 
of service mean and include various aspects 
like appointment, scale of pay, confirmation, 
seniority promotion, payment of pension, etc. 
—Art. 233 deals with only one condition of 
service, namely, appointment — Rules are 
severable — Only the rides relating to ap- 
pointment alone are invalid due to non- 
compliance with Art. 233 (1) — Rest of the 
rules are valid. 


21. The appeal Is dismissed, but in the 
circumstances I direct that the parties shall 
bear their own costs throughout. 

BCD Appeal dismissed. 
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(A) Constitution of Indja, Art. 233 — Eligi- 
bility of appointment asD! strict Judge — 
Person not In judicial service is also eligible 
provided he has been a lawyer of seven 
KL/AM/E290/68 “ 


Proviso to Ait. 309 confers powers to 
make rules to govern the conditions of ser- 
vice. The _ conditions of service mean and 
include various aspects like appointment, 
scale of pay, confirmation, seniority promo- 
tion, payment of pension, etc. Art. 233 (1) 
deals with only one aspect of the c onditio ns 
of s ervice, namely, the appointment to the 
post of District Judge. That has to be done 
in consultation with High Court The effect 
of the decision of Supreme Court in AIR 
1966 SC 1987 Is t ha t the rules relating to 
appo intment alone would be bad on the 
ground that they did not comply with the 
condition, namely, of the appointments being 
made in consultation with High Court The' 
rules relating to recruitment are severable. 
The rules re l atin g to other aspects of condi- 
tions of spyice having been validly framed 
mder Article 809, would remain unaffected 
by non-compliance with Art 233 (1) of the 
Constit utio n and would continue to be in 
force. This position would be In consonance 
With Art 233-A. Under it no existing' ap- 
pointment would be deemed ever to have 
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become illegal or void even though it may 
have been made otherwise than in accord.* 
ance with Art. 233. Thus, all such appoint- 
ments would be deemed to have been made 
validly. The employment of the Higher 
Judicial Service Rules for making such ap- 
pointments would also, as a necessmy con- 
sequence, b8 deemed to be valid. In rela- 
tion to such appointments, the rules would 
be deemed to have remained m operation 
because the unconstitutionality ansmg y 
reason of non-compliance with Art. zaa nas 

been taken away. Article 2SS-A °P, erat .ff 
retrospectively. So, the rules would 
deemed never to We become un^^’ 
tutional. They will continue hi 

cers appointed thereunder, includmg the par- 
ties in the present case between 1st Apnh 
1953 and 21st December, 1966. AIR 
SC 505 and AIR 1962 SC S6 and AIR 1966 

SC 1987. ReL on. 

’ (Paras 11, 12, 15 and 16) 

(D) Constitution of India, Art 233-A ^ 
inserted by 20th Amendment), Arts.. 142 and 
144 — Validity — • Amendment is invalid in 
so far as it validates appointment of parties 
to AIR 1966 SC 1987. 

Article 2SS-A necessitates a change in 
Art 142. Article 142 would be deemed to 
have been modified so as to make it in- 
applicable to the decree of the Supreme 
Pn'rt in Chandra Mohan s case, AIR I960 
SC 1987. Article 142 being an 
provision, such a change could be brought 
about only under the proviso to Art 3bS 
by obtaining the requisite ratification The 
Twentieth Amendment was sdent as to tins 

S?7ir 

hSfag* ohSned T So Iltl requisite en ratification, 

mfflb of tho parties to Chandra Mohan s 
Am M63; SC 1987. If beta* S «v|> 
nbl2 the rest of it remains valid. AIR loco 
SC 1987 and AIR 1967 SCJ^Reh QQ) 

Article 142 of the Constitution approti- 
mates the legal position in thfe ecraitajs 
more with the Amencan nile that the 
Kture could not reverse decisions ot Churns 

»^rt a oi"& 

the enforceability of the Wr e ®? r 14 , a 
SSSSTS C the le^lative 

Supreme Cog. » *** 

AIR 1957 Bom 268 (FB), Ref. (Para S3) 


(E) Constitution of India, Art 141 — 
Scope — Article remains unaffected by 
amendments to Constitution. 

Article 141 provides that the law declared 
by the Supreme Court shall be binding on 
all Courts in India. This Article provides a 
binding efficacy to the decisions of the 
Supreme Court as precedent The efficacy 
of a declaration of law by a Court lasts only 
so long as the particular law interpreted is 
in existence. If by an amendment, the law 
is changed, the amendment would not affect 
Art 141, because the declaration itself would 
come to an end with the change of the law. 
AIR 1967 SC 1643 and AIR 1921 PC 
59 and AIR 1988 All 412 and AIR 1944 FC 
1, ReL on. (Para 28) 

Cases Referred: Chronological Paras 

(1967) AIR 1967 SC 442 (V 54) = 

1967 Fac LR 1, State of Assam v. 
Horizon Union 9 

(1967) AIR 1967 SC 1599 (V 54) = 
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State of Rajasthan 4 

(1967) AIR 1987 SC 1643 (V 54) = 

(1967) 2 SCR 762, L. C. Golak 
Nath v. State of Punjab 18,22,25,33 

(1966) AIR 1960 SC 1987 (V 53) = 
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bad 28 
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(1966) 1966 AJQ WR (HC) 705 = 
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(1965) AIR 1965 SC 845 (V 52) = 

(1965) 1 SCJ 377, Sajjan Singh v. 

State of Rajasthan 22, 24, 30 
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N Lai and H S Gosh, for Petitioner, 
K. C AgaiwaL S N Misza and S K. Tewan, 
for Opposite Parties 

ORDER, This is a petition under Art. 228 
of the Constitution for a wnt of quo war- 
ranto calling upon the respondents 2 to 16 to 
show cause by what authority they are hold 
mg the office of the Distnct Judges and to 
oust them from the offices 


2. The present petition is a concomitant 
of the Supreme Court decision in an earlier 
wnt petition filed by the petitioner in this 
Court, Chandra Mohan v State of U P-, 
AIR 1966 SC 1987 On 8th August, I960, 
the Supreme Court reversed the decision of 
this Court It declared that the U P 
Higher Judicial Service Rules (which I sha ll 
hereinafter called "the rules’) providing for the 
recruitment of Distnct Judges are const tu 
tonally void, because they infringe Art 233 
of the Consttuton and therefore the ap- 
pointments made thereunder were illegal. 
This decision invalidated practcally all ap- 
pointments made by promotion or direct re- 
cruitment Thereupon, the judgments ren- 
dered by the Judges so appointed were 
challenged as bemg without juns dichon 
The majonty opinion of a Full Bench of 
this Court in Jai Kumar v State, 1966 All 
WR (HC) 705, decided on 17 10-1966, held 
that the judgments of such Judges could not 
be collaterally challenged m appeals till the 
de facto colour under which they functoned 
in office bad been exposed. In view of this 
decision all judgments rendered by prach 
cally the entire strength of the District 
Judges after the date of decision of the 
Supreme Court would have been illegal To 
remedy this serious situation. Parliament in 
tervened, and, by the 20th Const tnhon 
Amendment Act, 1966 (passed on 22nd De- 
cember, 1966) added the following as Ait 
233-A to the Conshtuhon — 


“233- A. Notwithstanding any judgment 
decree or order of any Court — 

(a) (0 no appointment of any person 
already m the Judicial Service of a State or 
of any person who has been for not less 
than seven years an advocate or a pleader, 
to be a District Judge, m that State, and 
(u) no posting promotion or transfer of 
any such person as a District Judge, made 
at any tune before the commencement of 
the Constitution (Twentieth Amendment) 
Act, 1966 otherwise than in accordance with 
the provisions of Article 233 or Article 235 
shall be deemed to be illegal or void or ever 
to have become illegal or void by reason 
only of the fact that such appointment, post- 


ing, promotion or transfer was not made in 
accordance with the said provisions, 

(b) no Jurisdiction exercised, no judgment, 
decree, sentence or order passed or made, 
and no other act or proceeding done or 
taken, before the commencement of the 
Constitution (Twentieth Amendment) Act, 
1966, by, or before, any person appointed, 
posted, promoted or transferred as a Distnct 
Judge in any State otherwise than m accord 
ance with the provisions of Art. 233 or 
Art 235 shall be deemed to be illegal or in- 
valid or ever to have become illegal or in- 
valid by reason only of the fact that such 
appointment, posting, promotion or transfer 
was not made in accordance with the said 
provisions * 

It validated all past appointments (except 
of Judicial Officers) notwithstanding non- 
compliance of Article 233 and notwithstand- 
ing any judgment or decree of any Court 
Judgments rendered by such Judges were 
also declared immune 


3 Thereupon the present petition was 
filed on 1st February, 1967, primarily to 
challenge the validity of the Twentieth 
Amendment to the Constitution The two 
out of the five questions urged before the 
Supreme Court, but not answered by it, 
have also been reiterated in the present peti- 
tion Before the Supreme Court the follow- 
ing five points were canvassed 
“(1) While under Article 233 (1) of the 
Constitution the Governor has to make ap- 

g untments of persons to be, and the post 
g and promotions of, Distnct Judges in 
consultation with the High Court concerned, 
under the Rules made by the Governor 
under Article 309 of the Conshtuhon he has 
to consult, before making such appointments, 
a selection committee constituted thereunder 
and therefore, the appointments made in con- 
sultation of two authorities instead of one as 
provided by the Conshtuhon, were illegaL 
(2) On a fair reading of the provisions of 
the Rules, it is manifest that the High Court 
is a transmitting authority while roe selec- 
tion committee is made the real consultative 
body, that is to say, the Governor has to 
make the appointments not m consultation 
with the High Court as it should be under 
the Conshtuhon, but m consultation with 
the committee constituted under the Rides. 

(3) The Governor has no power to ap- 
point Distnct Judges from judicial officers as 
they are not members of the judicial ser 
vice. 

J t) The exclusion of the members of the 
cial service in the matter of direct re- 
cruitment offends Articles 14 and 16 of the 
Conshtuhon, or, alternatively, the exclusion 
of the members of the judicial service in the 
matter of direct recruitment to the post of 
Distnct Judges while permitting ‘judicial 
officers" to be io recruited offends the said 
Articles 


(5) The recruitment is to the post of 
“Civil and Sessions Judges" and they are not 
“Distnct Judges” as defined by Article 226 
of the Conshtuhon and therefore, the re- 
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cruitment to those posts in terms of Ait. 23S 
is bad.” 

4. The Supreme Court upheld the first 
three points and on these grounds held the 
U. P. Higher Judicial Services Rules un- 
constitutional. It did not expressany opi- 
nion on the last two questions. The fourth 
point urged before the Supreme Court about 
discrimination had been negatived by the 
Division Bench, of this Court, The view or 
the Division Bench not having been set 
aside by the Supreme Courts still prevmls, 
and is binding on me sitting singly. Tms 
point therefore, has to be negatived. The 
fifth point, namely, that the Civil ana Ses- 
sions Judges” are not ‘District Judges as 
defined by Article 236 of the Constitution 
was replied by the Supreme Court m Prem 
Nath v. State of Rajasthan, AIR 1967 SC 
1599. 

5. Apart from the validity of die Twen- 
tieth Amendment to the Constitution, _two 
other points were urged. It was submitted 
that Sri Prayag Narain, respondent No. 12, 
being a Judicial Officer was not qualified to 
be appointed to the post of District Judge. 
Further, Rule 8 and the proviso to Rule 19 
of the Rules violate Article 16 of the Consti- 
tution. 

G. Acting under Article 309 of the Con- 
stitution, the Governor framed the U. t 1 - 

Civil Services (Judicial Branch) Rules, 19ol. 
These rules dealt with the posts of Munsifs 
and Civil Judges. Similarly, under Art 809, 
ffie Governor made the U.P. Higher Judi- 
cial Service Rules ,1933, for -fj 

Civil and Sessions Judges and District and 
Sessions Judges. These rules contemplated 
recruitment and appointment by promotion 
of Civil Judges and also by direct recruit- 
ment. At the first selection by ^direct re- 
cruitment which was held in 19o3, respon- 
dents 2, 3 and 4 were appointed as Civil 
and Sessions Judges. Eight persons, namely, 
respondents Nos. 3 to 12 were appointed as 
a Jesuit of the second selection held in 1957. 
The third selection was held in 19 6S-64. Six 
persons including respondents Nos. 13 to iO 
were approved for appointment As a ^resffit 
of the impending appointments of these suc 
persons, Chandra Mohan, who was offici- 
ating as Civil and Sessions Judge became 
liable to be reverted. He was informed of 
this contingency. At that stagehe m e “ 
writ petition No. 526 of 1965 under Art 226 
of the Constitution in which he prayed that 
the State Government be directed not 

sfcssrtSSfrsgF® 

p=aa«. » « » 

challenge its validity. 

The six persons approval for appointment 
in the third selection applied for being im- 
pleaded as parties- to the wnt pehbon filed 
by Chandra Mohan and by an order dated 

iss 3 - rttes 

Prasad was respondent No. S in the previous 


petition. The present respondent No. 14 
Sri R. C. Baijpai was respondent No. 2. Res- 
pondent No. 15 Sri Benari ip Das -was res- 
pondent No. 4. These three were from the 
Bar. Respondent No. 16 Om Prakash 
Sharma _ was respondent No. 6 in the previ- 
ous petition. The other rem ainin g two were 
Judicial Officers. Chandra Mohan’s writ 
petition was partly allowed on 21-2-1968. 
The judgment is reported in 1966 All LJ 599. 
It was held that Sri Om Prakash Jauhari was 
not eligible. It was also held that the fourth 
selection held in 1965 was illegal and the 
State Was directed not to make any appoint- 
ments on its basis. The selection of the other 
five was upheld as valid. As seen earlier, 
ms Supreme Court reversed the decision and 
held the Higher Judicial Service Rules re- 
lating to recruitment as void as also the ap- 
pointments made thereunder illegaL In view 
of drat decision, respondent No. 16, Om Pra- 
kash Sharma, was not appointed. Respon- 
dents Nos. 13 to 15 appear to have been 
appointed before the decision of the 
Supreme Court. During this period respon- 



Sessions Judge, under the rules. 

The petitioner was, as a result of the com- 
petitive examination held in 1950, recruited 
to the U. P. Civil Services (Judicial Branch) 
and was appointed as Munsif. In 1963 the 
petitioner was appointed to officiate as Civil 
and Sessions Judge. He is still continuing 
in the officiating capacity. There is no alle- 
gation that he has been promoted through 
the Selection Committee. 

7. Mr. Jagdish Swarup urged that Mr. 
Prayag Narain, respondent No. 12, was a 
Judicial Officer when he was recruited to the 
joost of District Judge in 1957. The 
Supreme Court had declared that the Judi- 
cial Officers were not qualified to be recruit- 
ed to the post of District Judge. The Twen- 
tieth Constitution Amendment did not vali- 
date the appointments of Judicial Officers. 
Mr. Prayag Narain hence was illegally occu- 
pying the post. Mr. Prayag Narain s ’ case is 
that ne had completed seven years’ practice 
at the Bar and was hence eligible. The 
answer to this controversy depends upon the 
interpretation of Article 233 of the Consti- 
tution which reads: 

“233 (1) Appointment of persons to be, 
and the posting and promotion of. District 
Judges in any State shall be made by the 
Governor of the State in consultation with 
the High Court exercising jurisdiction in. rela- 
tion to such State. 

t A person not already in the sendee 
e Union or of the State shall only be 
eligible to be appointed a District Judge if 
he has been for "not less than 7 years an ad- 
vocate or a pleader and is recommended by 
the High Court for appointment.” 

Sub-article (1) confers the power of ap- 
pointment and provides for the condition 
under which the power is to be exercised. 
Sub-article (2) deals with the field of ebgi- 
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Y is still a soldier nor that he has ceased to 
be one The line of reasoning of this autho- 
rity is applicable The qualification of seven 
years’ standing need not necessarily be a 
continuing one till the appointment. 


bfhty to which the selection is to be con- 
fined. Under sub-article (2) a person 
already in the service of the Union or ox 
the State is eligible According to the deci- 
sion of the Supreme Court in Chand ra 
Mohan s case, service" means the judicial 

E ce" A person who u not already m 

judicial service is eligible only if ho 
been an advocate or a pleader or at 
seven years’ s tandin g and is recom- 
mended by the High Court. Tho submis- 
sion of hfr Jagdish Swamp, that a person 
who is in the service of the Union or of tne 
State other than judicial service is not at all 
eligible, seems to do violence to the language 
of sub-article (2) The construction of the 
(sentence in sub-article (2) seems to empha- 
sise that a person not in the Judicial service 
is also eligible, but only if the other two con- 
ditions are present, namely, that he has been 
a lawyer of seven years’ standing and is re- 
commended by tho High Court. 

8 It was urged that the words "has 
been" in the phrase "if he has been tor not 
less than 7 years an advocate or a pleader 
signify that the eligibility is that the indi- 
vidual is an advocate or a pleader at the 
time when he is recommended by the High 
Court, or. on the date of his appointment 
In substance, the argument is that a person 
must bo a practising lawyer when he w ap- 
pointed. In Ramcshwar Dayal ▼ S tate ot 
Punjab AIR 1961 SC 818, S°pr«ie 

Court held that Clause (21 of Article 233 
provides a qualification for penons not 
Kdy in service ,The required qualifica- 
tion is that he should bo an advocate or 
pleader of seven yea -standing but that 
clause does not say how that seven yearn 
standing has to be reckoned. The other 
authorities are also against Mr Jagdish 
Swarups contention. 

In the second proviso to Sertion 88 (3) 
of the Representation of the ^People Act, 
1951. a person who "has been a Judge 
could be appointed as a member of the 
Election Tribunal. A Diving Bench ot 
this Court in Mubarak Mazdopr v K. K. 
Baneiji, AIR 1958 All 323 held that this 
phrase meant a person who has, at some 
time, held office as a Judge, but it does lwt 
necessarily mean that the person must be 
holding office as a Judge at the time of the 
appointment as a member of the Tribunal. 
A retired lodge was eligible. The Bench 
observed that the argument that the words 
“has been" in the phrase “a person who has 
been a Judge” is a present perfect epntao- 
ous tense, was Incorrect “Has been when 
not followed by a participle is the presort 
perfect tense of ‘to bo' and accordingly indi- 
cates that the state of being has existed and 
•may be (but not necessarily is) continuing. 
For example, the statement “A has been to 
Ceylon" indicates that A has visited Ceylon 
but is not there now; whereas the sentence 
"the baby has been ill all day” implies not 
only that the baby has been ill but is still 
ilL On the other hand, “Y has been a 
soldier" orchid p* pwrtifr the possibility that 


9 S imilar ly, in State of Assam v Hori- 
zon Union, 1987 Fac LR 1 = (AIR 1907 
SC 442). the Supreme Court haa occasion 
to ccnsicfer a similar provision. Clause (aa) 
added to Section 7- A (3) of the Industrial 
Disputes Act by the Industrial Disputes 
(Amendment) Act No 88 of 1964, provided 
that a person shall not be qualified for ap- 
pointment as a Presiding Officer of a Tribu- 
nal unless he has for a period of not less 
than three years been a District Judge or an 
Additional District Judge. The Supreme 
Court held that the requirement of this pro- 
vision was satisfied in a case where a person 
held the post for the requisite penoa even 
though he had not actually worked in that 
post for that period. 

In that case Sri Dutta was appointed as 
Presiding Officer on 7th December, 1965. 
Sn Dutta was appointed as a temporary 
Additional District Judge on 16th August, 
1954. He worked as such till March 8, 
1957, when he was appointed Registrar of 
the High Court of Assam m an officiating 
capacity On 30th June, 1959, he retired 
from the office of the Registrar It was held 
that Sn Dutta continued to hold tho office 
of the Additional District Judge while ha 
was working on the post of tho Registrar 
and that period will be counted for the pur- 
pose of the required qualification. The 
period between 16th August, 1954 and 24th 
April, 1958, when Sri Dutta was confirmed, 
was held to be countable. Sn Dutta had 
been pnor to his appointment on 7th De- 
cember, 1985, the Presiding Officer of a 
Labour Court for about two years He was 
hence not continuing to hold the post of 
the District Judge on the date of his ap- 
pointment This was not held to be a dis- 
qualification. This decision is m lino with 
the Division Bench of our Court. Clause (2) 
of Article 233 does not, in my opinion, re- 
strict the field of eligibility to only such 
advocates or pleaders who were actively 
prac tisin g till the date of their appointment 

10 Sri Prayag Narain ha« in his counter- 
affidavit mentioned the periods during which 
he was practising at the Bar That penod 
totals to more than seven years He was 
thus qualified for appointment It has not 
been alleged m the petition that Sn Prayag 
Naram was not recommended by the Pugh 
Court His appointment satisfied the re- 
quirements of Article 233 of the Constitu- 
tion. 

1L Mr Jagdish Swarup initially argued 
that Rule 8 (number of appo intm ents to be 
made) and the proviso of Rule 19 (appoint- 
ment) of the U P Higher Judicial Service 
Rules, 1953, infringed the guarantee of equa- 
lity mentioned in Article 16 of the Consti- 
tution. During the course of arguments. 
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learned counsel, however, shifted his stand. 
He urged that the U. P. Higher Judicial 
Service Rules in their entirety became void 
as a result of the Supreme Court decision in 
Chandra Mohan’s case, AIR 1966 SC 1987. 
The U. P. Higher Judicial Service Rules 
have been framed under the proviso to Rule 
809 of the Constitution. They relate to the 
conditions of service of the cadre of District 
Judge. They deal with the strength of the 
service, recruitment including the procedure 
for it, qualifications, appointment, probation 
qnd confirmation, seniority and the scales of 
pay admissible to the members of the service. 
Rules 25 to 82 deal with other ancillary and 
subsidiary matters like canvassing, loyalty, 
knowledge of Hindi, regulation of allow- 
ances, pension, etc. 

Part V of the rules consisting of Rule IS 
dealt with the procedure for recruitment by 
promotion. Part VI (Rules 14, 15 and 16) 
provided for the procedure for direct recruit- 
ment. Appointment by promotion as well 
ns by direct recruitment was to be made at 
fire recommendation of the Selection Com- 
mittee consisting of two Judges of the High 
Court and the Judicial Secretary to the Gov- 
ernment. The Supreme Court held that the 
rules providing for recruitment were void 
because they contravened Articles 283 (1) 
and 233 (2). Under the rules the Governor 
consults the Selection Committee and acts 
on its recommendations. He does not con- 
sult the High Court The Supreme Court 
further declared that the rules empowering 
recruitment from Judicial Officers were also 
unconstitutional. This would nullify CL (b) 
of sub-rule (2) of Rule 5 which provided for 
eligibility for direct recruitment and included 
judicial officers also. The direct effect of 
the Supreme Courts decision was to nullify 
Parts V and VI of the rules which postu- 
lated recruitment through the Selection Com- 
mittee. The other rules like Rule 5 dealing 
with the source of recruitment. Rule 1 pro- 
viding for reservation of seats for scheduled 
caste. Rule 8 indicating that the Governor 
shall decide the number of recruits to be 
taken at each selection from each of the two 
sources of recruitment specified in Rule 5 
and also providing for the quota from the 
two sources, would, not be bit by the prin- 
ciple enunciated by the Supreme Court. 
Similarly, Part VH dealing with the appoint- 
ment, probation and confirmation was not 
dealt with by the Supreme Court nor de- 
clared to be unconstitutional. 

12. The proviso to Article 809 confers 
pow er s to make rules to govern the condi- 
tions of service. The conditions of service 
mean and include various aspects like ap- 
pointment, scale of pay, confirmation, seni- 
ority, promotion, payment of pension, etc. 
(See Accountant-General, Bihar v. Baksin, 
AIR 1962 SC 505 and General Manager, 
Southern Railway v. Rangachari, AIR 1962 
SC 36). Article 23S deals with only one 
aspect of the conditions of service, namely, 
appointment to the post of _ the District 
Judge. That has to Be made in consultation 


with the High Court The rules did not com- 
ply with this condition. The rules relating to 
appointment alone would be bad on that 
ground. Rules re l at in g to other aspects of 
conditions of service having been validly 
framed under Article 809, would remain un- 
affected by the non-compliance with Arti- 
cle 283 (1) of the Constitution. 

13. The learned counsel suggested that 
die rules relating to recruitment and appoint- 
ment having been declared voicL the rest of 
the rules would not be severable and will 
consequently be bad. Prior to the coining 
into force of the rules with effect from 1st 
April, 1953, the post of District Judge was 
governed by the U. P. Civil Service 0udicia] 
Branch) Conditions of Service Rules, 1942. 
Officers recruited under the previous rules 
but holding office of the District Judge when 
the 1953 Rules came into operation, were 
also generally governed by the latter. The 
exceptions were mentioned in Rules 29 and 
80. In so far as these rules were applicable 
to persons appointed otherwise than through 
the Selection Committee prescribed there 
under, they would continue to remain in 
force. 

14. The Supreme Court directed the 
State not to make any appointment under 
these rules. That direction would obviously 
operate in futuro. The Supreme Court also 
declared that the rules relating to recruit- 
ment were unconstitutional and the appoint- 
ments made thereunder were illegal. Since 
no relief for ousting the illegally appointed 
respondents was prayed for in the petition, 
no such order was made. The declaration 
would render all appointments made under 
the rules through the agency of the Selec- 
tion Committee illegal and unconstitutional, 
hut all such officers, who were not parties 
to the case before the Supreme Court, would 
not be deemed to have vacated their offices 
automatically. The result of accepting the 
submission for the petitioner would be that 
all those officers would be deprived of the 
benefits of the rales relating to the various 
aspects of their conditions of service. Even 
the payment of salary in the pay-scale given 
in the rales would be illegal. That will not 
be desirable or feasible. 

15. For all these reasons the rales re- 
lating to recruitment would be severable. 
The rest of the rules being valid, would con- 
tinue to remain in force. 

16. This position would bo in consonance 
with Article 23S-A. Under it no existing 
appointment would be deemed ever to have 
become illegal or void even though it may 
have been made otherwise than in accord- 
ance with Article 233. Thus, all such ap- 
pointments would be deemed to have been 
made validly. The employment of the 
Higher Judicial Service Rules for making 
such appointments would also, as a neces- 
sary consequence, be deemed to bo valid. 
In relation to such appointments, the rules 
would be deemed to have remained in ope- 
ration because the un constitutionality arising 
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by reason of non-txjmphance with Ait. 233 
has been taken away Article 233-A ope- 
rates retrospectively So, the rules would 
be deemed never t 0 have become unconsti- 
tutional They will continue to govern all 
officers appointed thereunder, including the 
present parties, between 1st April, 1953 and 
21st December, 1966 The point that R. 8 
and the proviso to Rule 19 violated Art. 16 
need not be discussed because it was not 
argued at the hearing 
17 Having thus cleared the ground, I 
will now come to the principal point. Mr 
Jagdish Swarup attacked the Twentieth 
Amendment on two grounds He urged that 
an administrative achon was not part of the 
Constitution. Cunng of any illegality in an 
executive action Would not in law be an 
amendment of the Constitution within the 
meaning of Article 368 of the Constitution. 
In the next place, he urged that Art 233 A 
affects the operation of Arts 142 and 144 
of the Constitution. These Articles are in 
eluded in the proviso to Article 368 Even 
an indirect change m them would require 
the ratification by the State Legislatures 
No such ratification having been obtained, 
the Twentieth Amendment was unconstitu- 
tional 


18 Mr Jagdish Swarup submitted that 
keeping in view the correct connotation or 
the term “Constitution” and the implicit and 
implied limitations on the power or amend- 
ment thereof, an attempt to validate an ex<£ 
cuhvo action would not be an “amendment” 
of the Constitution. In the recent case of 
L. C Golak Nath v State of Punjab AIR 
1967 SC 1643, the Supreme Court adverted 
to the question whether there are any un 
phed limitations o n the power possessed by 
Parliament to amend the Constitution Subba 
Rao, C I speaking for himself and four 
other Judges (Sikn, Shah, Shelat and Vaidia 
lingam, JJ), held that Article 363 only pro- 
vides the procedure for making amendments 
to the Constitution but does not confer the 
power of amendment either expressly or im- 
pliedly The power vests m Parliament by 
reason of Articles 245, 240 and 243 read 
with Schedule VH, List 1, Item 97 The 
residuary power of Parliament takes in 
power to amend the Constitution. He held 
tha t there is nothing in the nature of the 
amending power which enables Parliament 
to override all the express or implied limita 
bons imposed on that power He did not 
elaborate or specify the extent or nature of 
the implied Limitations 


It was argued before the Supreme Court 
that the expression “amendment” in Article 
383 has a negate e content and in exercise 
of the power of amendment. Parliament can- 
not destroy the structure of the Constitu- 
tion, but it can only modify the provisions 
thereof within the framework of the original 
instrument, for its better effectuation. The 
f und a m entals of tie Constitution could not 
be obliterated. The learned Chief Justice 
observed that there is considerable force in 
this argu m en t but he did not express a 8nal 


opinion on the point (para 40) It is thus 
clear that it was not even argued that an 
individual provision of the Constitution can- 
not be modified in order to offset judicial 
declaration of an executive neb on as invalid. 


HidayatuHah, r w ho concurred with the 
conclusions reached by Subba Rao, C J., 
and thus constituted the majority with him, 
observed that the question of implied hiru- 
tahons has evoked a spate of writings (paia- 

K h 156), many authors and authorities 
mg that there are no implied limita- 
tions He also mentioned that the opposite 
view has been strenuously stressed by repu- 
table authors His Lordship analysed the 
position to be that the principle that there 
are no implied limitations, flows from the 
doctrine that the process of amendment of 
a Conshtubon fr n ot the ordinary legislabve 
process but the exercise of a peculiar power 
He rejected th^ premise He seems to be of 
the opinion that there are limitabons on the 
power of amendment, but there is nothing in 
his judgment to suggest that one of the limi- 
tabons is that a provision of the Consbtubon 
could not be changed or altered with the 
intention to validate an executive action. 
His Lordship noted that many of the amend- 
ments to the Consbtubon have been made 
with the intention to n ullif y the decisions 
of Courts including the Supreme Court. His 
Lordship held that the intention behind 
Section 3 of the Seventeenth Amendment 
Act of 1964 (which added 44 State Acts to 
the Ninth Schedule) was to silence the 
courts and not to amend the Consbtubon. 
This was ultra vires the amending process 
(paragraph 191), 


So this waa one implied limitation. But, 
provisions of the Consbtubon could be alter- 
ed or changed. Herman Finer (The Theory 
ana Pracbce of Modem Government, Revised 
Edition, p 127), states that an amendment 
could deconsbtute and reconst tute the pro- 
visions Doing that would not be ultra vires 
Is vahdabon of an execuhve action within 
such an implied hmitabon? In my opinion 
not. The 20th Amendment added Art. 233A 
Jha Conshhihon. In substance it modi- 
fied the provisions of Article 233 (I) with 
retrospecbve effect Thus, the pith and sub- 
stance of the amendment was to deconsbtute 
and reconsbtute the scope of Article 233 (1) 
with the mtenhon to achieve a synthesis be- 
tween necessities of the administration and 
the dedarabon of law made by the Supreme 
Court. This Would be far beyond the pur- 
view or the lrupked limitation contemplated 
by Hidayatullah J His Lordship nofaced 
that the Firct and the Fourth amendments 
were brought about to nullify decisions of 
courts which had held Legislabve and execif- 
b'e action invalid. That result was brought 
about by inter alia amending Article 31 «nd 
introducing Article 3 LA to toe Conshtubon. 
This was not held to be beyond toe amend- 
ing process On a parity of reasoning, the 
20th amendment of the Consbtubon would 
equally be within the amending power. 
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19. The minority opinion of Wanchoo J. 
held that Article 368 conferred the substan- 
tive power to amend. The amending process 
is the constituent power, distinct from the 
legislative power of Parliament. Such con- 
stituent power knows no implied limitations. 
On this view the argument of Mr. Jagdish 
Swarup would not be valid. Bachawat J. also 
rejected the submission that there are implied 
limitations on the amending power. Rama- 
swami J. also agreed with Wanchoo j. 

20. Mr. Jagdish Swarup invited my atten- 

tion to die definition of the concept of Con- 
stitution as given by various writers. Herman 
Finer (The Theory and Practice of Modem 
Government, Revised Edition, p. 116) calls 
a ‘Constitution” as “an autobiography or a 
power relationship”. Gamer (Political Science 
and Government, 1955 Edition, p. 4oo) 
enumerates definitions given by various 
authors. He has referred to Cooley (Consti- 
tutional Limitations, 7th Edition p. 4) as 
defining a Constitution as the fundamental 
law of the State, containing the principles 
upon which government is founded, regular 
in'* the division of the sovereign powers, and 
directing to what persons each of these 
powers is to be confided and toe maimer in 
which it is to be exercised . Cooley added 
that “perhaps an equally complete and accu- 
rate definition would be toe body of rules 
and maxims in accordance with winch the 
powers of sovereignty are habitually exercis 
ed” The modifications of such rules with 
a view to save administrative action would 
be m amendment of a Constitution as so 
defined. . 

21. W. Ivor Jennings (in the Law and the 
Constitution, 3rd Edition, p. 61) says that a 
Sen constitution is the fundamcnfcd law 
of a country, the express embodiment of the 
A the rule of law » ? 

senses. All public authorities — 
administrative and judicial — tid.e tnen 
powers directly or indirectly from it Const! 
IX determines these authorities and the 
general powers which they exercise. At p. 62 
the learned author clarified that a wntten 
constitution deals with the selection of legal 
rules set out in the document and with their 
leaning an d appHcation. A modification of 
the meaning and application of the ’ 
out in the document of the Constmino 
would clearly be an amendment thereof. So, 
^provision fee Artteto SS3 
on administrative head i.e. the Gov emor 
would be within the concept Oj. a Constitu 
lion Its alteration will be nothing else than 
^ amendment None of these authority 
have anywhere indicated that a measure 
validate ^an adnhnistrative action would be 
beyond the amending process. 

22 In respect of the second grotto 
scope of Article 36S and of ^cles l42 md 
144 will have to be examined and then the 
imn'-ct of Art. 233-A thereon will have to 
Kern According to the majonty opunon 
in Golak Nath’s case, WR 196/ SC 
(Supra) Article 368 lays down the procedure 


for amendment of the Constitution. Its pro- 
viso requires that if an amendment of the 
Constitution seeks to make any change in the 
articles mentioned in clauses (a) to (e) thereof 
the amendment shall also require to be rati- 
fied by the Legislatures of not less than one 
half of the States. Articles 142 and 144 are 
included in Clause (b) of the proviso. Mr. 
Jagdish Swarup submitted that the term 
‘change” in the phrase “seeks to make any 
change” occurring in the proviso, signifies 
not only a verbal alteration in the language 
of the entrenched articles, but also takes in 
the concept of the effect, scope or the 
operation of those articles being adversely 
affected. To emphasise this he placed reli- 
ance upon “Words and Phrases” Permanent 
Ed. VoL6, p. 512, where the shades of differ- 
ences in the meanings of the words "amend”, 
“modify”, “alter” and “change” have been 
mentioned. It is unnecessary to refer to them 
because in Sajjan Singh v. State of Rajasthan, 
AIR 1965 SC 845 the Supreme Court held 
that for construing the word ‘amend’ in the 
context of Article 368 reliance on the 
dictionary meaning would be singularly in- 
appropriate. 

23. The Supreme Court has had occasion 
to consider the connotation of the word 
“change” in the proviso to Article 368 more 
than once. In Shankari Prasad Singh v. 
Union of India, AIR 1951 SC 458 it was 
argued that Articles 31A and 31B sought to 
change Articles 132, 136 and 226 of the 
Constitution because they affected the powers 
conferred by them. The Court negatived 
this submission. It held that the amendment 
introducing these Articles only excluded cer- 
tain classes of cases from the purview of the 
Courts. The powers of the Courts were not 
curtailed. After the amendment there would 
be no occasion for the exercise of those 
powers in the class of cases covered by the 
amending provision. The amendment did 
not introduce a change either in terms or 
in effect in Articles 132, 136 and 226 of the 
Constitution. So, an effect of the entrench- 
ed Articles, even though no verbal altera- 
tion is made, would be relevant. 

24. In Sajian Singh’s case, AIR 1965 SC 
845 (Supra) the Constitution 17th Amend- 
ment Act, 1964, came up for consideration. 
It amended Art. 31-A of the Constitution. It 
was argued that the effect of the amending 
provision was to curtail the powers of the 
High Court conferred by Art. 226 of the 
Constitution. Gajendragadkar, C. J. speaking 
for the majority held that the answer to the 
question whether an amendment seeks to 
make a change in the Articles mentioned in 
the proviso, would depend upon the effect 
of the amendment on them. If the effect of 
the amendment is indirect, incidental, or is 
otherwise of an insignificant order, the pro- 
viso will not apply. The effect ought to bo 
judged in the light of the pith and substance 
test i.e. to say the true nature and character 
of the amending provision ought to be seen. 
The amendment must be scrutinised in its 
entirety. To determine the pith and sud- 
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stance test, it would be relevant to recall the 
legislative Ids ton' of the amendment and to 
see its scope object and genesis 
It will be relevant to ask: Does the amend 
merit purport to affect any Article directly 
or in any appreciable manner? So if Aiti 
cle 233A affects Article 142 or 144 directly 
or m any appreciable manner the 20th 
amendment would require ratification. 

25 The significance of the phrase “seeks 
to make any change" in the proviso to Arti 
cle 368 was canvassed before tbe Supreme 
Court in Golak Naths case, AIR 1967 SC 
1643 (Supra) The majority opinion, bow 
ever did not deal with it, Wanchoo T (for 
himself Bhargava and Mitter JJ) held (in 
paragraphs 104 to 107) that primarily the 
change must actually be in the terms of the 
provision concerned. An indirect effect on 
the entrenched provisions would not be 
enough but, referring to SaJjan Singhs dea 
con, he observed that if an amendment 
directly affects the entrenched Article and 
necessitates a change thereunder then 
recourse must be had to ratification under 
the proviso His Lordship illustrated the 
principle Articlo 220 confers power to issue 
wnti for tho enforcement of any of the nghts 
Conferred by Part HI and for any other pur 
pose. If Part HI is completely deleted by 
an amendment, it will necessitate an amend 
meat of Article 220 also and deletion there- 
from of the words for the enforce men t of 
any of the rights conferred by Part ill" 

If the amendment is silent as to the neces 
sary consequential amendment in Article 226, 
it can then be said that deletion of Part HI 
necessitated change in Article 220 also and. 
therefore, ratification was in fact provided 
for amendment of Article 226 He took 
another example. Article 52 provides that 
there shall be a President. This Article is 
not mentioned in the proviso Article 54 pro- 
vides for the election of President. Article 55 
lays down the manner of election. Arts 54 
end 55 are entrenched Articles His Lord- 
ship held that if Article 52 was amended so 
as to abolish tbe office of the President, it 
Will necessitate a change in Articles 54 and 
55 Even if the amendment does not make 
tiie necessary consequential changes, it would 
require ratification. The test, therefore, was 
whether the amendment directly necessi t ates 
a change in an entrenched article 
20 The legislative history and genesis of 
tho 20th Amendment Is a matter of general 
knowledge. As a result of the decision in 
Chandra Mohan s case, AIR 1966 SC 19S7 
(Supra) the administration of fustic© in this 
State was virtually paralysed. The 20th 
amendment respected tho interpretation of 
the Supreme Court on the content of the 
requirement of Article 233 as to consultation 
with the High Court. It by implication 
accepted that interpretation but, for reasons 
of ad m i ni strative necessity it modified the 
effect of Article 233 In respect of past 
appointments The object of tins 
meet does not appear to have been to affect 


the powers of the Supreme Court, but this 
does not conclude the matter The question 
whether it directly or in any appreciable 
manner affects Article 142 or 144 remains 
to be considered. 

27 Article 142 (1) confers power on the 
Supreme Court to pass such decree or make 
such order as is necessary for doing com- 
pelete justice in any cause or matter pending 
before it Then it provides that any decree 
so passed or order so made shall be enforce- 
able throughout the territory of India in 
such manner as may be presented by or 
under any law made by Parliament and until 
provision in that behalf fa so made in such 
manner as the President may by order pre- 
scribe In K. M Nanavah v State of Bom- 
bay AIR 1961 SC 112 at p 122 paragraph 
18 it was observed that Article 142 contains 
no words of limitation and in the fields 
covered by it it is unfettered. Article 144 
provides that all authorities evil and Judicial 
in the territory of India thal| act In aid of 
the Supreme Court. 

28 The question fa what is the place and, 
scope of Article 142 (1) in the scheme of the 
Constitution. Articlo 141 provides that the 
law declared by the Supreme Court shall be 
binding on all Courts in India. This Article 
provides a binding efficacy to tbe decisions 
of the Supreme Court as a precedent The 
efficacy or a declaration of law by a Court 
lasts only so long as tho particular lawi 
interpreted is in existence See Balwant Rao 
v Bajirao AIR 1921 PC 59 and Dcen Chand 
Jam v Board of Revenue U.P., Allahabad, 
1968 All LJ 113= (AIR 1960 All 412) If 
by an amendment, the law is changed, the 
amendment would Dot affect Articlo 141 1 
because the declaration Itself would come to[ 
an end with the change of tho law 

29 Article 142 is not an application of 
the doctrine of res Judicata either On its 
terms this Article does not make the decree 
binding on the parties in any subsequent 
litigation. 

30 In SaJjan Singhs case, AIR 1965 SC 

845 (Supra) it was observed (paragraph 16) 
that the Legislature can validate laws which 
have been declared invalid by Courts 
retrospectively It ran also provide for the 
intended validation to take effect notwith- 
standing any Judgment; decree or order of 
a Court to the contrare This would amount 
to review of a Courts decision and in a 
sense would be exercise of the judicial func- 
tion, in a case where the Court s decree in 
the particular cause, In which it was made, 
k to be nullified. The second part 

of Article 142 (1) by conferring a constitu- 
tional status of enforceability prohibits such 
usurpation. This aspect may be examined 
in its historical perspective The validity oi 
rticn an exercise of ju dicial function arose 
while the Government of India Act 1935 
was in force. Under it, there was no pran 
non like Article 142 (1) 

31 In Piara Dusadh v Emperor, 
AIR 1944 FC 1 it was held that as 
a general proposition it may be true enough 
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to say that the legislative function belongs 
to the legislature and the judicial function 
to the judiciary. Such differentiation of 
functions and distribution of powers are 
in a sense part of the Indian law as of the 
American law. Spens, C. T. observed that an 
examination of the .American authorities will 
show that there the rule was that the legis- 
lative action cannot be made to retroact 
upon past controversies and to reverse deci- 
sions which the Courts in the exercise of 
their undoubted authority have made. 


His Lordship pointed out that this deve- 
lopment . was influenced not merely by the 
simple fact of distribution of powers, but by 
the pre-existing constitutional provisions in 
certain State Constitutions positively forbidd- 
ing the Legislature from exercising judicial 
powers. The learned Chief Justice noted 
that in India the legislature has more than 
once enacted laws providing that suits which 
had been dismissed on a particular view of 
the law must be restored and retried. Sec- 
tion 31 (2) of the Limitation Act, 1908, and 
the Public Suits Validation Act (11 of 1932) 
are such instances. Debt relief legislation in 
the various provinces provided even for the 
reopening of decrees passed inter partes. 
Trig Lordship felt that in view of the history 
of the rule in America, it would be question- 
able whether it would be right to apply the 
same rule in this country. 


32. Spens, C. J. further observed that 
the limitation was derived by the American 
Courts from the 5th and 14th Amendments 
whereunder no person could be deprived or 
life, liberty or property without due process 
of law. Dus process of law was interpreted 
to mean the judicial process and not the 
legislative process. Under die men prevail- 
ing Constitutional law of India there was no 
corresponding provision to the 5th and the 
14th amendments. The principles of British 
Jurisprudence applicable in this country as 
to the sacredness of personal freedom, was 
not part of the Constitutional law. It was 
only principle of private law. He observed: 

■"While its enactment as an article of the 
Constitution would have placed it beyond 
the power of the Indian Legislature to alter 
it, the position must be different so long 
as it r emains a rule of private law, however 
cardinal and fundamental. 

Referring to this decision, Chagia, C.J, 
speaking for the Full Bench m Gukbrao 
Keshavrao Dhole v. Pandurang Bhami 
Dhomne, AIR 1957 Bom 268 (FB), observed: 

“It is true that this decision was given 
in 1944 before our Constitution was enacted 
and it may be that after tne enactment or 
our Constitution the position under 
our law and the American law has to a 
certain extent approximated; but tius would 
only bo in this sense that if the Courts^ dec- 
lared that a particular Act or a particular 
law contravened the fundamental rights ot 
a citizen, it may be that the Legislature 
could not undo the decision of the Court 
because the Courts are constituted the custo- 


dian of fundamental rights of the citizen and 
it is for the Courts to uphold those funda- 
mental rights.” 

33. Article 142 of the Constitution, in 
my opinion, approximates the legal position 
in this country still more with the American 
rule that the Legislature could not reverse 
decisions of Courts or reopen adjudicated 
controversies. The second part of Art 142 
(1) by guaranteeing the enforceability of the 
decree or order or the Supreme Court read 
with Article 144, is a restriction on the 
legislative power to undo the effect of that 
decree or order in respect of the cause or 
matter in which it was rendered. If a legis- 
lative enactment seeks to make unenforce- 
able the decree or order of the Supreme 
Court in relation to the cause and the par- 
ties between whom it was made, such law 
would be void for contravening Article 142, 
According to the majority in Golak Nath’s 
case, AIR 1967 SC 1643 (supra), the power 
to amend the Constitution is legislative in 
its nature. An amendment having that effect 
would directly and substantially affect Arti- 
cle 142 (1). It would necessitate a change 
in Article 142 (1). 

34. In Khem Chand v. Union of India, 
AIR 1963 SC 687, while dealing with the 
argument that Rule 12 (4) introduced by the 
President of India in the Central Civil Ser- 
vices (Classification, Control and Appeal) 
Rules, 1957, went against the directions of 
the Supreme Court as contained in its de- 
cree passed in Khem Chand v. Union of 
India, AIR 1958 SC 800 and thereby con- 
travened Articles 142 and 144. DasguptaJ. 
observed (paragraph 15): 

"If the decree of this Court had directed 
payment of arrears of appellants salary and 
allowances and the effect of the rule made 
by the President was to deprive him of that 
right, there might perhaps have been scope 
for an argument that the rule contravened 
the provisions of Article 144.” 

S5. Thus, if the effect of a law was to 
nullify the declaration or the directions con- 
tained in a decree of the Supreme Court, 
Article 142 would be contravened. In 
Chandra Mohan’s case, AIR 1966 SC 1987/ 
(supra), the Supreme Court made the follow- 
ing order. — 

“In the result we hold that the U. P. 
Higher Judicial Service Rules providing for 
the recruitment of District Judges are consti- 
tutionally void and, therefore the appoint- 
ments made thereunder were illegal. We set 
aside the order of the High Court and issue 
a writ of mandamus to the first respondent 
not to make any appointment by direct re- 
cruitment to the U. P. Higher Judicial Ser- 
vice in pursuance of the selections made 
under the said Rules ” 

This contained a specific declaration or 
direction that the appointments made, under 
the Higher Judicial Service Rules were illo- 
gaL Ihat order was in virtue of Art. 142 (1) 
enforceable between the parties to that case. 
If tiie Twentieth Amendment has the effect 
of rendering unenf orceable the declaration car 
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directions contained in the order m relation 
to the persona who were parties to Chandra 
Mohan s case AIR 1966 SC 19S7 (that is to 
say respondents 13 14 and 15) it would 
directly and substantially affect Art. 142 or 
the Constitution, because the second part or 
Article 142 (1) would become completely 
nugatory in respect of that order 

26 If the effect of Article 233-A had 
been to create a fiction that Chandra Mohan s 
case was never pending before the Supreme 
Court, there may have been scope for the 
argument that the consequential effect on 
Article 142 (1) was incidental or msigmfi 
cant But that is not the case. Art. 233-A 
recognises the existence of the decree or 
order of the Supreme Court It respects it 
in relation to Judicial OfSceis and for the 
future It validates only past appointments 
made by promotion or by direct recruitment 
from members of the Bar It does so not 
withstanding any Judgment, decree or order 
of any Court. On its terms it applies to 
the appointments of officers who were par 
ties to Chandra Mohan s case AIR 1966 SC 
1937 namely the present respondents 
Nos 13 14 and 15 Under Article 233-A 
their appointments also are to be deemed 
never to have become illegal or void. If 
Article 233-A were to prevail, the decree of 
the Supreme Court would not be enforce- 
able Article 142 is thus contravened and 
nullified in relation to the decree in Chandra 
Mohan s case. AIR 1960 SC 1937 

To have the full play of its amplitude 
Article 233-A necessitates a change iflArb 
cle 142 Article 142 would be deemed to 
nave been modified so as to make it inapph 
cable to the decree of the Supreme Court 
n Chandra Mohan s case, AIR I960 SC 
1987 Article 142 being an entrenched pro- 
vision such a change could be brought 
about only under the proviso to Article 368 
by obtaining the requisite ratification. The 
Twentieth Amendment was silent as to this 
necessary consequential amendment in ArU 
de 142 It would not be valid without 
ratification, even according to the opinion of 
Wanchoo J m Golak Naths case (supra) 
The Twentieth Amendment not having ob- 
tained the requisite ratification was ultra 
vires the amending power of Parliament, in 
so far as it affected the appointments of the 
parties to Chandra Mohan's case AIR I960 
SC 1987 It could not validate the 
ments of the respondents Nos 13 
15 

S7 Either the legislative history or the 
language of Article 233-A does not indicate 
that it was intended to work as a whole or 
not at all If for any reason it is held m 
applicable in respect of a few officers only 
its organic scheme would not be destroyed. 
In my opinion. Article 233-A is severable. 
The Twentieth Amendment introducing it 
would be vahd in respect of the other offi- 
cers. 


so far as it makes valid the appointments of 
the parties to the Supreme Court decision in 
Chandra Mohan s case, AIR 1968 SC 1987. 
It is severable The rest of it remains valid. 

39 The petitioner wants a quo warranto 
to oust respondents Nos 13 14 and 15 from 
the post of District Judge The learned 
Standing Counsel invited my attention to the 
decision in The King v William Cowell, 
(1825) 6 Dow & Ry KB 336 for the sub- 
mission that since the petitioner's appoint 
merit suffered from the same illegality as 
was imputed to respondents Nos 13 14 and 
15 be was incapacitated from applying for 
this relief In that case, relying on Rex V 
Cuddurn, it was held that the Court will 
not file a quo warranto information against 
one corporator for defect of title at the in 
stance of another corporator whoso title is 
equally deficient. There the only defect in 
title was the swearing in at a wrong place. 
It may not be applicable where the appoint 
ment is unconstitutional. When quo war 
ran to hes on constitutional grounds it should 
go Moreover the principle of this case 
does not appear to be applicable There is 
no material on the record before me to 
establish that the petitioner was appointed 
as officiating Civil and Sessions Judge 
through the agency of the Selection Com 
mittee contemplated by the Higher Judicial 
Service Rules Learned Standing Counsel 
urged that Clause (2) of Article 19 of the 
Rules authorised the Governor to make ap- 
pointments in temporary and officiating 
vacancies as far as may be from the wait 
ing list, in force at the time of appointment, 
as prepared under Rule 13 The waiting 
list under Rule 13 is prepared m accordance 
with the recommendations of the Selection 
Committee but Clause (2) applies “as far as 
may be” So the Governor may make an 
offi c i atin g appointment from persons not 
mentioned in the waiting list There is no 
assertion in any of the affidavits that the 
petitioner was on the waiting list It cannot 
therefore be said that his officiating appoint 
ment was illegal because it was made 
through the Selection Committee. I cannot 
say that the petitioners appointment was 
illegal, much less that the illegality was of 
the kmd attaching to respondents Nos 13 
14 end 15 

49 In the result, the petition is allowed 
m part. Respondent No 13 Eikheshwar 
Prasad, respondent No 14 R, C Barpai and 
respondent No 15 Behanji Das are declared 
to be holding the post of District Judge 
(which includes the post of Civil and Ses- 
sions Tudge) illegally and wthout the autho- 
rity c f the Constitution. A writ m the 
nature of quo warranto is issued ousting all 
of them from their offices No order is 
made as to costs 

GGM/DVC. Petition partly allowed. 
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AIR 1969 ALLAHABAD 241 (V 56 C 49) 
BAJESHWARI PRASAD, J. 

Jauhari Mai and another. Applicants v. 
The . State of U. P., Opposite Party. 

Criminal Revn. No. 2057 of 1965 connect- 
ed with Criminal Mise. No. 3180 of 1965, 
D/-8-S-1967, against judgment of Second 
Addl. S. J., Muzaffamagar, D/-16-10-1965. 

(A) Criminal P. C. (1S98), Ss. 190 (1) (c) 
and 173 — Submission of final report by 
Police — Magistrate not agreeing with it — 
Ordering submission of fresh chargesheet 
after re-investigation — Prosecution on 
fresh charge-sheet is illegal 

The Magistrate has no jurisdiction to re- 
quire the police to submit fresh charge-sheet 
after re-investigation, where the police has 
already submitted final report that the 
alleged crime cannot be worked out, though 
the Magistrate certainly has the power to re- 
quire further investigation to be made. 

(Para 7) 

Where the Superintendent of Police, duly 
authorised under S. 7 of the Telegraph Wires 
(Unlawful Possession) Act (1950), files a 
complaint of an offence committed within 
the meaning of that Act (1950), not on his 
own initiative but on direction of the Magis- 
trate to submit fresh charge-sheet after dis- 
agreeing with the final report made by the 
police, the prosecution started on such com- 
plaint is illegal. (Para 7} 

(B) Criminal P. C. (1898), Ss. 190 (1) (c), 
192 — Transfer of case from one Magistrate 
to another — Previous Magistrate found to 
have committed illegality in prosecuting case 
— Dismissal of case on that ground by 
second Magistrate is valid. 

Where a case is transferred from the file 
of one Magistrate to another, the Magistrate 
seized of the case has power to dismiss the 
same on the consideration that the complaint 
is not maintainable inasmuch as it had 
emerged out of an illegal order passed by 
the Magistrate from whom the case is trans- 
ferred and this does not amount to sitting 
in appeal over the order of the previous 
Magistrate. - (Para 7) 

D. N. Wali and G. P. Tandon, for Appli- 
cants. 

ORDER: This petition under Sec. 561-A, 
Cr.P.C., and the Revision Petition No. 20o7 
of 1965 connected with that case can be dis- 
posed of by a common order because the 
subject-matter of both is the same. The ap- 
plicants of this petition are Sri Johri Mai 
and Kumari Arun Bala, minor daughter or 
Sri Johri Mai. They have prayed that this 
Court may quash the proceedings pending 
against the applicants in Criminal Case 
No. 614 of 1964 under Section 7 of the Tele- 
graph Wires (Unlawful Possession)^ Act. 
The prayer in the revision petition is also 
to the same effect by asking for the setting 
aside of the order passed by the revisionai 
Court and to disc harge the applicants. 

PVLL/E751/6S 
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_ 2. It appears that the police got informa- 
tion that the petitioners were in possession 
of some telegraph wire as well as stolen 
utensils kept in their shops. Search of the 
shop was made and some telegraph wire 
was recovered. The police, however, found 
that crime could not be worked out and, 
therefore, they made a final report When 
the final report came up for consideration 
before Sri Jai Dayal, a Magistrate , First 
Class, of the District^ he directed the police 
to make fresh investigation and to submit 
a charge-sheet Such a charge-sheet was 
subsequently submitted and on the basis of 
that charge-sheet a complaint under Sec. 7 
of the Telegraph Wires (Unlawful Posses- 
sion) Act was made by die Superintendent 
of Police against the petitioners. That com- 

J ilaint was first filed in the Court of Sri 
ai Dayal, learned Magistrate mentioned 
above. An application for the transfer of 
the case appears to have been moved 
whereupon the learned Magistrate made the 
following order: — 

“D.M. — In this case under S. 5 of Tele- 
graph Wires Act, the police submitted a final 
report. But I declined to agree with the 
report and directed the police to submit 
charge-sheet after reinvestigation. Now the 
charge-sheet has been received. The ac- 
cused desires that the case be transferred to 
some other Court under Section 190 (1) (c), 
Cr-P.C. I have no objection. It may kind- 
ly be sent to some other Magistrate.” 

3. When the case was transferred to the 
Court of Mr. A. N. Share, Sub-Divisional 
Magistrate (SD.M., Jansath), he ordered that 
the complaint submitted by the Superinten- 
dent of Police against Jauhari Mai and 
Kumari Arun Bala be dismissed as not main- 
tainable on account of the reasons recorded 
by him in his order. He proceeded to dis- 
charge the petitioners. The view taken by 
Mr. Share, learned Sub-Divisional Magis- 
trate, was that the order of the learned 
Magistrate Mr. Jai Dayal requiring the police 
which had made a final report in the matter, 
to submit a charge-sheet after reinvestira- 
tion was illegal, and that a complaint filed 
on the basis of such a charge-sheet was not 
maintainable in law. Mr. Share noticed the 
various decisions relating to the point and 
came to the conclusion that the Magistrate 
did not have the jurisdiction to require the 
police to submit a charge-sheet in case 
where the police had made a final report. 
The Magistrate certainly would have the 
power to require further investigation to be 
made but to make a direction for submitting 
a charge-sheet there was no sanction in law. 

It is on such consideration that the com- 
plaint was dismissed by Mr. Share and the 
petitioners were discharged. 

4. The State filed a petition in revision 
before the Sessions Judge, Muzaffamagar, 
which was disposed of by Mr. Vikram Singh, 
Second Additional Sessions Judge, Muzaffar- 
nagar, by his order dated 16th October, 
1965. The learned Sessions Judge allowed 
the revision petition and set aside the order 
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of the learned Magistrate by which the 
learn ed Magistrate had discharged the peti- 
tioners. 

5. It is this order of the learned Sessions 
Judge which is sought to be set aside and 
qu&she d by both, the petition under Sec- 
tion 5G1-A, Cr-P.C, as well as the connect- 
ed revision petition. 

B. The view taken by the learned Ses- 
sions Judge is that whatever may have hap- 
pened earlier to the filing of the complaint, 
the complaint itself had been filed by the 
Superintendent of Police, who was an officer 
authorised to make such a complaint under 
Section 7 of the Telegraph Wires (Unlawful 
Possession) Act, 1950. This being so, ac- 
cording to the learned Sessions Judge, the 
complaint could not be said to be tainted 
with any infirmity and consequently could 
not be dismissed- The learned Sessions 
Judge had also observed that there was no 
charge-sheet on the record, nor was there 
any final report, nor the alleged order of 
Sn Jai DayaL Magistrate directing the police 
to make further investigation and to submit 
a charge-sheet against the petitioners. On 
these two considerations, the learned Ses- 
sions Judge proceeded to set aside the order 
of discharge passed by the learned Magis- 
trate. 

7. I am unable to agree with the view 
taken by the learned Sessions Judge. So far 
as the absence of the charge-sheet or the 
order of the learned Magistrate Sri Jai Dayal 
from the record is concerned, it is sufficient 
to mention that ail these facts were assumed 
on all hands to be correct before the learn- 
ed Magistrate Mr. Khare. The learned 
Magistrate has referred to these papers and 
it is on the basis of these papers that he pro- 
ceeded to pass the order of discharge. The 
facts mentioned by the learned Magistrate 
in his order, therefore, were not in contro- 
versy between the parties at alL There 
■was no justification for the learned Sessions 
Judge to make an observation with regard 
to the absence of the papers from the record 
in support of those undisputed facts. The 
view of the learned Sessions Jadge with re- 
gard to the maintainability of the complaint 
Sled by the Superintendent of Police, is not 
quite correct The Superintendent of Police 
undoubtedly had the authority to make a 
complaint of an offence committed within 
the meaning of the Telegraph Wires (Unlaw- 
ful Possession Act), but then he had to file 
the complaint on ms own initiative. It may 
be that before fi l ing the complaint, the Su- 
perintendent of Police could validly require 
an investigation to be made by the police 
and to act upon that investigation and 
to proceed to file the complaint 
on the basis thereof. But hi the 
insta n t case, it is obvious that the Supe- 
rintendent of Police did not take any initia- 
tive iu the matter, nor did he require any 
investigation to be made by the Police. It 
was Shri Jai Dayal, the learned Magistrate, 
who commanded the Police to submit the 
charge-sheet against the petitioner after dis- 


agreeing with the final report which had 
been made by the police. The initiative, 
therefore, must be attributed to that learned 
Magistrate and not to the Superintendent of 
Police which finally culminated into the fil- 
ing of the complaint Kumari Anm Bala has 
also been prosecuted as it was held out that 
when recovery of the telegraph wires was 
made from the shop of Shri Johri Mai, Shri 
Tohri Mai was absent and Kumari Anm Bala 
his minor daughter aged about ten yean, 
was present fn the shop. 

The learned Sessions Judge has also taken 
the view that Shri Khare, the learned Magis- 
trate, who passed the order assumed the 
role of an appellate authority against the 
order of the learned Magistrate Shri Dayal, 
while passing the order which is the subject- 
matter of the present revision petition. To 
my mind, a Magistrate seized of a case had 
power to dismiss the same on the considera- 
tion that the complaint was not maintainable 
inasmuch as it had emerged out of an ille- 
gal order passed by another learned Magis- 
trate. This, therefore, did not amount to 
sitting in appeal over the order of Shri Jai 
Dayal, the learned Magistrate, as observed 
by the learned Sessions Judge. The learned 
Magistrate seized of the case, was well with- 
in His powers to come to the conclusion that 
the complaint was not maintainable in view 
of the fact that its origin could be traced to 
an order of another learned Magistrate 
which was wholly illegal. 

8. I am, therefore, of the opinion that 
both the petition under S. 581-A Cr. F. C, 
and the petition fa revision must be allowed, ' 

9. I allow the petition under Sec. 561-A 
of the Code of Criminal Procedure so also 
the petition fa revision set aside and quash 
the order passed by the learned Sessions 
Judge dated 16th October 1965 and all sub- 
sequent proceedings thereafter and confirm 
the order passed by Shri A. N. Khare. Sub- 
Divisional Magistrate, Jansath, dated 30th 
March 1965. 

DVT/D.V.C. Petitions allowed. 


AIR 1969 ALLAHABAD 242 (V 56 C SOI 
R. L. GULATI, J. 

Imperial Electric Trading Co, Aligarh, 
Pehboner v. Industrial Tribunal (II), U.P, 
Allahabad and others. Opposite Parties. 
2«-Se8 Ib<: ' Writ No. 5195 of 1963, D/- 

,S* 6 (I) (3) — loiivilua) dispute 

becomes Ind ustrial Dispute — Dispute must 
be sponsored by a union of workers of the 
company concerned or by a union of worker* 
employed in similar or allied trade — Dispute 
a s to _ claim for bonus in a company manu- 
facturing electrical goods sponsored bv union 
of workers of metal industry — Workers of 
metal industry cannot be said to be employ 
IX/AM/C490/63 
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ed in similar or allied trade as the company 
manufacturing electrical goods is engaged — 
Reference by State Government is not com- 
petent AIR 1957 SC 532 and Am 1960 
AH 734, ReL on. (Paras 4, 5 and 6) 

Cases Referred: Chronological Paras 
£1960) AIR 1960 AH 784 (V 47) = 

L K. Cotton Manufacturers Ltd., 
lpur v. U. P. Government 4 

£1957) Am 1957. SC 5S2 (V 44) = 

1957 SCT 566, Newspapers Ltd. v. 

State Industrial Tribunal, U. P. 4 

S. N. Kacker and V. K. Mehrotra, for 
Petitioner; Standing Counsel, for Opposite 
Parties. 

ORDER: This writ petition under Art 226 
of the Constitution has been filed by Messrs. 
Imperial Electric Trading Co. of Aligarh, to 
challenge an order dated 6th November, 
1963, passed by the Industrial Tribunal (II), 
Allahabad. 

2. The petitioner is a partnership concern 
carrying on the business of. manufacture and 
sale of electrical goods in the name and style 
of Messrs. Imperial Electric Trading Co. (here- 
inafter called ‘the company’). The company 
has .alleged and the same Las not been de- 
nied that it produces electric table lamps, 
Wall and ceiling fittings, out of brass cir- 
Cules, pipes, electric wires, switches, glass 
and plastic shades purchased and imported 
from outside and that it does not carry on 
any moulding or casting of any metal goods 
in the factory. The total number of workers 
employed by the company at the material 
time was 25, who had formed themselves 
into a union known as Imperial Electric Trad- 
ing Company Workers Union, sometimes in 
1956; and the said union was_ registered 
with the Registrar of Trade Unions, U. P.» 
Eanpur. Sometimes in 1961 this union 
made radical amendments to its constitution 
and changed its nametoDhatu Udyog Maz- 
door Sangh, Aligarh (hereinafter referred to 
as ‘D.U.M.S.’. 

In this union afl workers employed in the 
metal industries of Aligarh were entitled' to 
join. According to the allegation of the 
petitioner company, one Chandra Bhan, the 
Secretary of D.U.M.S., filed an application 
before me Additional Regional Conciliation 
Officer, Aligarh, on 7th March, 1963, claim- 
ing two months’ bonus for each workmanof 
flie company for the year 1961^62. The 
company filed objections contending, inter 
aha, that the D.U.M.S or its secretary were 
incompetent to raise any dispute with re- 
gard to the petitioner’s workmen, inasmuch 
asthe D.U.M.S. represented the workmen of 
the metal industries only. As no settlement 
could be arrived between the petitioner 
and the D.U.M.S., the State of Uttar Pra- 
desh by a notification No. 613 (LC)/XVJJ1- 
LA.-38 (ARG)/1963, dated 9th August 1963, 
referred the following matter for ^adjudica- 
tion to the Industrial Tribunal (II), U. P-, 
Allahabad, 

"Should the employers be required to pay 
bonus to their worianen for the year 1961-62 


(ending on October 28, 1962)? If so, at 
what rate and with what other details?” 

When the Tribunal took cognizance of 
the dispute, the petitioner raised a prelimi- 
nary objection to the effect that the D.U.M.S. 
was not entitled to sponsor the dispute on 
behalf of the workmen of the petitioner com- 
pany and as such the reference itself was 
incompetent The company chaHenged the 
jurisdiction of the Tribunal to adjudicate 
upon the reference made by the State of 
Uttar Pradesh. The D.U.M.S. filed its writ- 
ten statement through one Chander Singh, 
its Joint Secretary. At the request of the 
company the Tribunal proceeded to decide 
the preliminary objection before embarking 
on the adjudication of the dispute which re- 
lated to the payment of bonus. The Tri- 
bunal framed the following two issues on 
the preliminary objections of the company: 

“(1) Is die Dhatu Union Mazdoor Sangh, 
Aligarh, competent to sponsor the case of 
the workmen concerned? If not what is 
its effect? 

(2) Have the workmen espoused their 
own cause properly? 

After the parties had filed their written 
statement and led other evidence, the Tri- 
bunal by its order dated 6th November, 
1963, rejected the preliminary objection. It 
is against this order of the Tribunal that the 
present writ petition is directed. 

3. The Tribunal has accepted the feet 
that the members of the D.U.M.S. are the 
workers employed in Metal Industries of Ali- 
garh, but it has expressed the opinion that 
the petitioner company can also be said to 
be engaged in metal industry inas- 
much as it employs metal as its raw 
material. According to the Tribunal, it 
is the raw material employed which 
would determine the nature of 
the trade rather than the finished goods pro- 
duced by the company. The D.U.M.S. was, 
therefore, competent to take up the cause 
of the workers of the petitioner company. 
The Tribunal has further held that the 
workmen of the petitioner company had es- 
poused their own cause and that D.U.M.S. 
was merely representing them which it was 
competent to do under S. 6-1(3) of the 
U. P. Industrial Disputes Act 

4. The view taken by the Tribunal on 
both the issues is manifestly erroneous. In 
order that a dispute between an employer 
and its workmen may assume the nature of 
an industrial dispute, it is necessary that the 
dispute must be sponsored by the union of the 
workers of the company concerned or by a 
union of the workers employed in a similar 
or allied trade. If these conditions do not 
exist, any dispute between any employer and 
its workmen would be only an individual 
dispute which cannot he referred by the 
State Government for adjudication under 
the Industrial Disputes Act (See Newspapers 
Ltd. v. State Industrial Tribunal, U. P., AIR 
1937 SG 532.) In that case also the matter 



244 AIL [Prs 4-10] L E. Trading Co v Industrial Tribunal (Gulab JJ 


A.LB. 


had been taken up bv the U P Working 
Journalists’ Union, Lucknow with which the 
workers concerned had no concern whatso- 
ever and the matter was not taken up by 
any union of the workers of the company 
concerned or by any of the employees of 
similar or allied trades The Supreme Court 
in that case quashed the award which had 
been affirmed by the Labour Tribunal and 
had been upheld by a Division Bench of 
this Court cm appeal from the decision of a 
learned Single Judge 

The decision of this Court in J K. Cotton 
Manufacturers Ltd. v U P Government, AIR 
I960 All 734, is also to the same effect. 
There also a dispute between an employee 
of the T K. Cotton Mills Kanpur concern 
engaged in the manufacture of textile, (sic) 
was taken up by a trade union called the 
Kanpur Mechanical and Technical Workers' 
Umon. It was held that the Kanpur Mecha 
meal and Technical Workers Umon was not 
competent to take up the dispute on behalf 
of a worker of a textile milL 

5 That the nature of the trade of a 
ompany engaged in the manufacture and sale 
of electrical goods is entirely different from 
the trade of a company engaged in metal 
industries admits of no doubt whatsoever 
It is not the raw material used in the manu 
factunng process which determines the 
nature of the trade, but the finished gootls 
produced by the company that are determi 
native of the nature of the trade earned on 
by the company To quote an instance, it 
is well known that Sana is the raw material 
used in the manufacture of glass and glass- 
waxes But a concern engaged m quarrying 
sand, cannot be said to bo carrying on the 
same trade as a concern engaged in the 
manufacture of glass and glasswares Alu 
minium is a metal which is used for the 
manufacture of utensils and is also used in 
the manufacture of aeroplanes and other 
aeronautical parts It would be absurd to 
say that the manufacture and sale of alu 
minium- ware is the same as the manufar> 
tore of aeroplanes and aeronautical parts 

6 Under Section 2 of the Industrial 
(Development and Regulation! Act, 1961, 
the Umon Government is authorised to take 
under its control the industries specified in 
the First Schedule of the said Act A clear 
distinction is made in the First Schedule be- 
tween metallurgical industries noted at Serial 
No 1 and the electrical equipments noted 
at Senal No 5 of the First Schedule. Under 
the heading "Metallurgical Industry” there 
are two groups Group A is of ferrous in 
dustnes and Group B Is of con ferrous in- 
dustries Group A itself has seven different 
industries employing iron as raw material 
and under Group B there are three industries 
employing non ferrous metal as raw matenaL 
The industries enumerated in Groups A and 
B may be called allied industries but they 
certainly cannot be called allied industries 
to the industries mentioned at Serial No 5 
under the heading "Electrical Equipment 
Industries. Under the heading of die Elec- 


trical Equipment, there are as many as 
eleven different industries according to the 
nature of the electrical goods manufactured. 
The view of the Tribunal, therefore that 
the trade earned on bv the petitioner com- 
pany was similar or allied to the trade car 
ned on by the metal industries is obviously 
and palpably wrong That being so the 
DUMS, which has as for its members the 
workers of metal industries was not compe- 
tent to take up the dispute on behalf of the 1 
workers of the petitioner company 

7 Now turning to the second question, 
a reference to sub-section (3) of Section 6-1 
of the U P Industrial Disputes Act show 
very clearly that no officer of the umon shall 
be entitled to represent any party unless the 
union has been registered for one trade only 
The manufacture of electrical goods end a 
metal industry being two separate trades, 
the D U MB could not be said to have been 
registered for one trade oi ' 
its members the workers < 


boner company Moreover this umon n 
was formed m 1961 is admittedly not regu 
tered. For that reason also it could not 
represent the workers of the petitioner com- 
pany 

8 Mr K. B Garg, learned counsel for 
the State then tned to place reliance upon 
G O No B46(LL)/XXXVI B-257(LL) 1954, 
dated 14-7 1964, which is quoted in the 
case of J K. Manufacturers Ltd. (supra) at 
p 736 It provides for reference of disputes 
to Conciliation Boards It further provides 
that if reference is to be made cm behalf 
of the workmen, it can he made by a ress 
tered trade union of workmen or by a Fede- 
ration of such trade unions or “where no 
such union or federation exists in relation to 
any particular concern or industry by repre- 
sentatives not more than five in number of 
the workmen employed in that concern or 
industry by election in that behalf by 
majority of the workmen employed in the 
concern or industry as the case may be at 
a meeting held for the purpose" 

9 Learned counsel stated that the 
D U M S was competent to have as its mem- 
bers the workers of the petitioner company as 
the company had no separate umon or fede- 
ration of its own and m such a case the G O 
would operate That may be so but, ac- 
cording to the G O, where a particular con- 
cern of industry has no union of its own, the 
workers of the concern can be represented 
by their own representatives chosen from 
amongst themselves and not by a nrucm of 
a different bade 

10 There is a peculiar feature of this 
ease which may be noheed at this stage. 
The D U M S which has been impleaded as 
the Opp Party No 3 in the wnt petition has 
not filed any counter-affidavit nor has it en- 
raged any counsel to represent it before 
tins Court. The petitioner company has 
alleged that the dispute was not sponsored 
by any of its workmen, bat by the Secretary 
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of the D.U.M.S., who was not an employee 
of the petitioner company.. The Tribunal 
has, of course, stated relying on the state- 
ment of one Inder Prakasn mat a resolution 
was passed by the union in a meeting in 
which the majority of the workmen were of 
the petitioner company and they had autho- 
rised the D.U.M.S. to represent their case. 
However, no copy of any such resolution 
has been filed and the petitioner company 
has stated in paragraph 16 of the writ peti- 
tion that no documentary evidence was filed 
before the Tribunal either on behalf of the 
D.U.M.S. or on behalf of the petitioner dis- 
closing that the workmen of the petitioner 
concerned had at any stage sponsored the 
dispute relating to the bonus for the year in 
question either before the Additional Re- 
gional Conciliation Officer or before the 
State of Uttar Pradesh. This allegation of 
the petitioner has not been properly contro- 
verted. In paragraph 11 of the counter- 
affidavit of Snri K. N. Srivastava, there is a 
d enial which is of a very vague nature. No 
worker of the petitioner company has Med 
any affidavit to show that the dispute had 
in fact been raised or sponsored by the 
workmen of the petitioner company. Obvi- 
ously, the workmen of the petitioner com- 
pany do not seem to be interested in prose- 
rating this dispute. In these circumstances 
it is rather strange that the petition is being 
contested by the State of Uttar Pradesh. 

11. As a result of this discussion it must 
be held that there was no industrial dispute 
nor had the same been properly sponsored 
and the D.U.M.S. was not competent either 
to sponsor the dispute or to P r °secute it as 
a representative oftho workers of dicpeti 
tioner company. The order of Tribunal 
dated 6th November, 1963, is, theretore, 
patently erroneous and has to be quashed. 

■jo The writ petition is accordingly 

ftSfc t^e^rf fdosS igg- 

LAll(ARG)/1963 dated Jh Augis^ 1^ 

The petitioner will be enuueo. uj ^> 
from the Opposite Party No. 2. 
SGM/D.V.C Mto aM " wei 
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State of U. P. and another. Appellants v. 
Sure and others. Respondents. . . 
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under S. 17 (4) can only be made in cases 
falling under S. 17 (1) and (21 and not in 
cases falling under S. 17 (1-A) — Acquisition 
of land for public purpose of establishing 
Irrigation Demonstration-cum-Research Farm 
falling under S. 17 (1-A) — Notification 
under S. 17 (4) held illegal. 

A notification under Section 4 (1) of the 
Land Acquisition Act declared that the land 
mentioned in the schedule was needed for a 
public purpose, viz., for establishing Irriga- 
tion Demonstration-cum-Research Farm. This 
was followed up by another notification 
dated February 25, 1963, under S. 17 (4) 
directing that the provisions of Section 5-A 
of the said Act shall not apply in the case 
of the land mentioned in the Schedule. 
Thereafter, notification under Section 6 to- 
gether with a notification under S. 17 (1) 
and (1-A) was issued on April 10, 1963. 

This notification gave direction to the Col- 
lector to take possession of land though no 
award under S. 11 had been made. 

Held, that the notification issued under 
S. 17 (4) of the Act dated February 25, 
1963, and the notification issued under 
Ss. 6 and 17 (1) and (1-A) of the Act were 
illegal, inasmuch as no such notification 
could be issued in respect of land to which 
the provisions of sub-section (1-A) of S. 17 
applied — Civil Misc. Writ No. 3312 of 
1963, D/-30-1-196Z (AIL), Affirmed. 

(Paras 6, 11) 

The language of S. 17 (4) indicates that 
a notification under that sub-section can be 
made only in those cases to which sub-ss. (1) 
and (2) of S. 17 of the Act are applicable. 
The power exercisable in case of urgency to 
take possession of land only for a public 
purpose before an award is made has been 
extended by U. P. Legislature by S. 17 (1-A) 
to cases where the land is acquired for or 
in connection with the sanitary improvement 
of any kind or planned development; the 
Legislature has, nowever, not authorised the 
Government to direct that the provisions of 
S. 5-A shall not apply to acquisition of land 
other tli an waste or arable land. Sub-section 
(1-A) has been added as an independent 
sub-section and no amendment has been 
made either in sub-sec. (1) or sub-sec. (4) 
nor has any separate provision been made 
for applying sub-section (4) to a case falling 
under sub-section (1-A) and so sub-sec (4) 
cannot be applied to sub-sec. (1-A). AIR 
1965 SC 1763 (Reversing AIR 1962 All 221) 
and AIR 1964 SC 1217, FolL; AIR 1964 All 
353, Ref. (Paras 12, 15) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 SC 1763 (V 52) = 

1965-2 SCJ 411, Sarju Prasad 
Sahu v. State of Uttar Pradesh 6, lo 
(1964) AIR 1964 SC 1217 (V 51) = 

ILR (1964) 1 All 1, Nandeshwar Pra- 
sad v. U. P. Government 15 

(1964) AIR 1964 All 353 (V 51) = 

ILR (1964) 2 All 622, Sheikh 
Ghulam Maula v. State of Uttar 
Pradesh 9 ’ 14 
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AIR 1962 All 221 {V 49) = 

__52 All LJ 96, Saqu Prasad Sahu 
V State of Uttar Pradesh, 13,14,15 
S N Upadhaya, for Appellants, S tandi ng 
Counsel, for Respondents 
RAJESHWARI PRASAD, Jj As a result 
of the direction given by Division Benc h , 
this special appeal has been referred for 
decision to a Full Bench. 

2. The material fact3 leading op to the 
special appeal are these 

3 A notification dated February 11, 
1063, was published in the U P Gazette 
dated February 16 1963 under Section 4 (1) 
of the Land Acquisition Act, notifying that 
the Land mentioned in the schedule was 
needed for a public purpose A number of 
plots were mentioned in the schedule which 
aro situate in village Gnrsarai, Pergana 
Garoth, district Jhansi. Some of these plots 
belonged to the respondent Shn Surey and 
the other respondents Tho purpose for 
which acquisition was made as disclosed in 
the notification was for establishing Irriga- 
tion Demonstraton-cum-Research Farm This 
was followed up by another notification 
dated February 25, 1963, under Sec. 17 (4) 
of the Land Acquisition Act (hereinafter 
called ‘the Act") Tho last notification runs 
as hereunder — ■ 

"In continuation of notification No 118100/ 
XXII B dated February 11. 1963, the Gov- 
ernor of Uttar Pradesh, bang of opinion 
that the provisions of sub-sections (1) and 
(1-A) of Section 17 of tho Land Acquisition 
Act, 1894 (No 1 of 1894), are applicable 
to the land. Is pleased, under sub-section (4) 
of the said section, to direct that the prow 
sions of Section 5-A of the said Act s ha ll 
not apply in the^case of the land mentioned 
in the Schedule.” 

Thereafter, notification under Section 6 to- 
gether with a notification under Section 17 
U) and (1 A) was issued on April 10 1963 
This notification gave direction to the Col 
lector, Jhansi, to take possession of land 
though no award under Section 11 had been 
made. 

4. The respondents filed a petition under 
Article 226 of the Constitution challenging 
the notification made under Section 17 (4) 
and the notification made under Section 0 
read with Section 17 (1) and (1-A) of the 
Act. 

5 The main ground on which the peti- 
tion er- respondents relied was that the nohfi 
cation made under Section 17(4) was illegal 
inasmuch as no such notification could he 
issued in respect of land to which the pro- 
visions of sub-section (1 A) of Section 12 
applied. 

6 The learned Single Judge who heard 
the writ petition referred to the decision of 
the Supreme Court in Safin Prasad Saha V 
State of Uttar Pradesh, AIR 1965 SC 1763 
and came to the conclusion that the notifies 
ton issued under_Secton 17 (4) of the Act 

~ ’ ““ tnd the nobfica- 

and 17 (1) and 


(1-A) of the Act were Illegal. The writ 
petition was allowed and the aforesaid noti- 
fications were quashed. 

7. Against the order of the learned Sin- 
gle Judges State of Uttar Pradesh along with 
the Land Acquisition Officer, Jhansi, filed 
the instant special appeal. 

8 When the special appeal came up fox 
hearing before a Division Bench of this 
Court, Mr S S Verma, learned counsel ap- 
pearing for the petitioner-respondents, urged 
that he wanted to support the order of the 
learned Single Judge on a fresh ground. 
According to him, unless a notification had 
been previously issued under Section 17 (1) 
of the Act, no notification under Sec 17 (4) 
of the Act could be issued and for that 
reason also, the notification made under 
Section 17 (4) was illegal. 

9 While giving consideration to the 
fresh ground urged by Mr Verma, the Divi 
si on Bench observed that it found some diffi- 
culty in following the reasoning given by 
another Division Bench of this Court in the 
case of Sheikh Ghulam Mania v State of 
Uttar Pradesh, AIR 1904 All 353 In this 
view of the matter, the Division Bench pro- 
ceeded to refer the special appeal for cfeci- 
rion to a Full Bench. On account of tho 
above circumstance, tho ground on which 
the learned Single Judge had quashed the! 
notifications could not come up for consider 
ration, on merits, before the Division Bench. 1 

10 Before us, Mr Verma urged -that 
apart from tho fresh ground that he had 
proposed to urge with a view to support the 
order of the leaned Single Judge, tho order 
of the learned Single Judge was perfectlyl 
correct even on the ground which found 
favour with the learned Single Judge We, 
therefore, considered it appropriate to decide 
whethCT the view taken by the learned Sin- 
gle Judge was correct or not before pro- 
ceeding to hear the counsel for tho respon- 

8 proposed fresh ground In sup- 
port of the order of the learned Single 
b y*? 8 ihe view taken by the learn- 

ed Single Judge was found by us to be cor- 
rect, to would not be called upon to consi- 
der the correctness of the new ground pro- 
posed by the learned counsel for the res- 
pondents for the purpose of maintaining 
the order of the learned Single Judge, 

1L After hearing the learned counsel 
tor the parties, we have arrived at the con- 
clusion that the view taken by the learned 
Smgle lodge is perfectly correct and the 
order of the learned Single Judge, therefore, 
must be maintained. 

12. It may be recalled that Clause (1-A) 
was added to Section 17 by the U.P Amend- 
fo g A rt, 1954, and it reads as follows. — 
ine power to take possession under sub- 
section (1) may also be exercised m the case 
of other than waste or arable lan d, where 
the land is acquired for or in connection 
with sanitary improvements of any Vind or 
planned development.” 

Though such a provision was added in Sec- 
tion 17, no amendment was made fa Sec- 
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tion 17 (4) and the words “or sub-section 
(1-A)” were not inserted between the words 
sub-section (1)” and “or sub-section (2)”. 
This being so, the language of Section 17 
(4) indicates that a notification under that 
sub-section could be made only in those 
cases to which sub-sections (1) and (2) of 
Section 17 of the Act were applicable. 

13. In the case of Sarju Prasad Sahu V. 
State of Uttar Pradesh, AIR 1962 All 221, 
a Division Bench of this Court took the view 
that as die purpose behind the addition of 
sub-section (1-A) could have been achieved 
by suitably amending sub-section (1) itself, 
the effect of the addition was that the power 
to be added by it is to be included in the 
power conferred by sub-section (1). It was 
observed that though the form of the amend- 
ment was to add a new section, 
the real effect of the amendment was 
only to add a few words in the old 
sub-section (1), L e., to increase its scope 
in one respect, and that, consequently, it 
was not necessary to add anything in sub- 
section (4). On that reasoning, it was held 
that the power under sub-section (4) of Sec- 
tion 17 of the Act could also be exercised 
in respect of a case governed by sub-section 
(1-A) of Section XL of the Act 

14. Later on another Division Bench of 
this Court in the case of AIR 1964 All 353 
found it difficult to agree with the view 
taken by the Division Bench in the case of 
AIR 1962 All 221 (supra). The case of AIR 
1964 All 353 (supra), however, was ulti- 
mately decided on other grounds. 

15. The case of AIR 1962 All 221 (supra) 
was, however, taken in appeal to the 
Supreme Court and the decision of the 
Supreme Court is reported in AIR 1965 SC 
1763. It is that decision on which the 
learned Single Judge placed reliance in this 
case and took the view that he did. The 
decision of the Division Bench of this Court 
in that case was set aside and the appeal 
was allowed by the Supreme Court ana the 
notification issued under Section 17 (4) as 
well as notification issued under Section 6 
in that case were set aside. The view taken 
by the Supreme Court was that the power 
exercisable in case of urgency to take pos- 
session of land only for a public purpose 
before an award is made has been extended 
by U. P. Legislature to cases where the 
land is acquired for or in connection with 
the sanitary improvement of any kind or 
planned development; the Legislature has, 
however, not authorised the Government to 
direct that the provisions of Section 5-A 
shall not apply to acquisition of land other 
than waste or amble land. Reference was 
made to an earlier decision of the Supreme 
Court in the case of Nandeshwar Prasad v. 
U. P. Government, AIR 1964 SC 1217. In 
the case of AIR 1964 SC 1217 (supra), it 
was held that Section 17 (1) and Section 
17 (4) are independent of each other m the 
sense that an order under the former one 
does not necessarily require an order under 


die latter. Similarly, Section 17 (1-A) must 
be independent of Section 17 (4) and an 
order under Section 17 (1-A) would not 
necessarily mean that an order under Section 
17 (4) must be passed. In that case, it was 
further observed that if the Legislature in- 
tended that provision of sub-section (4) 
should also apply to a case falling under sub- 
section (1-A) it has failed to carry out that 
intention. Sub-section (1-A) has been added 
as an independent sub-section and no 
amendment has been made either in sub- 
section (1) or sub-section (4) nor has any 
separate provision been made for applying 
sub-section (4) to a case falling under sub- 
section (1-A) and so sub-section (4) cannot 
be applied to sub-section (1-A). 

16. In view of the above decision of the 
Supreme Court, it must be held that the 
order passed by the learned Single Judge is 
perfectly correct. 

17. The learned Standing Counsel urged 
that it has been conceded by the petitioner- 
respondents that the entire area with regard 
to which petition under Article 226 of the 
Constitution has been filed was arable land 
inasmuch as it was under cultivation at the 
time of the notification. That being so, it 
has been further urged that the mention of 
sub-section (1-A) in the notification was the 
result of inadvertence and mistake and that 
it should be ignored for the purpose of hold- 
ing the validity of the notification made 
under Section 17 (4) of the Act. It has. 
however, not been disputed by the learned 
Standing Counsel that the impugned notifi- 
cations were made not only in respect of 
the area which is owned by the petitioners 
but also in respect of land which was held 
by persons other than petitioners. The 
learned Standing Counsel, however, con- 
ceded that there was no material on the re- 
cord to indicate the nature of the land held 
by persons other than petitioners which was 
the subject-matter of the impugned noti- 
fications on the date of the notifica- 
tion, though, at present, the entire area 
notified has been put under cultivation. It 
is, however, dear from the notifications 
themselves that the Governor after applying 
his mind was of the opinion that some part 
of the area with regard to which the notifi- 
cations were proposed to be issued, was land 
other than waste or arable land it was for 
that reason that mention of sub-section (1-A) 
was made in the notification. In view or the 
contents of the notifications, we must assume 
that, at least a portion of the land covered 
by the notification was land other than waste 
or arable land to which sub-sec. (1-A) ap- 
plied. The case that mention of sub-section 
(1-A) was made by inadvertence or mistake 
had never been taken on behalf of the State 
in the counter-affidavit filed in this case. 

18. The learned Standing Counsel then 
requested us to grant him a &esh opportu- 
nity to adduce evidence and materials to 
show that the entire area covered by the 
notifications was waste and arable land. As 
we find that no such case was put forth on 
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behalf of the State, we do not consider it 
appropriate to afford a fresh opportunity to 
the appe llan ts in this case 

19 In the view we have taken, there is 
no occasion for entering into the merits of 
the fresh ground which had been proposed 
by the learned counsel for the respondents 

20 The special appeal is dismissed but 
under the circumstances of the case, we 
direct that the parties will bear their own 
costs of the appeal. The stay order is 
vacated. 

KSB 


Appeal dismissed. 


AIR 1969 ALLAHABAD 243 (V 56 C 52) 
S D KHARE AND YASHODA 
N AND AN JI 

Shanti Samp Appellant v Radhaswami 
Satsang Sabha, Dayalbagh Agra and others, 
Respondents 

First Appeal No 340 of 1957 D/ 
22-3-1968 against judgment of lit AdaL 
Civil J Agra, D/-30-5-1957 

(A) High Court Rules and Orders — 
Allahabad High Court Rules. Chapter XI, 
R. 9 — Registrar cannot admit appeal — 
Order for admission is done by the Court 

— Limitation for Cling cross -objection runs 
from die date of admission by the Court — 
CSvil P Q (1908), O 41, R. 22. 

(Para 13) 

(B) Civil P C. (1903) O 15, Rr 1, 4 — 

No evidence need be led by any party on n 
point which is not in issue AIR 1930 PC 
57 (1) and Am 1937 SC 133 and Am 1939 
SC 31 Reh on. (Para 19) 

(O Societies Registration Act (1860) Ss 1, 
2, S 19 — Certified copy of registration of 
society under Act produced — Presumption 
as to signature of persons on memorandum 
of association — Burden to prove contrary 

— Evidence Act (1872) S 114, Ulus (e) 

A Registrar w not expected to register a 

society unless the provisions of Sections 1 and 
2 of Societies Registration Act, have pnma 
facie been complied with. 

(Para Itf 

Before registering a society he has to 
satisfy himself that the memorandum, as 
required by law has been hied in other 
words, the memorandum must purport to 
have been signed by at least seven persons 
and the copy of the rules and regulations of 
the Society must on the face of it hear 
the signatures of not less than three of the 
members of the governing body 

(Para 22) 

Once the registration of a society has been 
proved it can safely bo assumed, relying on 
the presumption which can be raised under 
Section 114 lllus (e) of the Evidence Act, 
that the necessary formalities which were re- 

r ed to be^ observed before a society could 
ret 
facia 1 

LL/BM/F795/68 


of it the memorandum of association purport 
ed to have been signed by seven different 
peison3 (Para 24) 

That is however, a rebuttable presump- 
tion and it is always open to a party to 
plead and to lead evidence to show that 
what purported to have been done was not, 
in fact, done and the memorandum of as 
soctabon did not, m fact, contain the ngna 
hires of seven or more persons Once such 
plea had been raised and some evidence led 
in support of that plea, no presumption 
could be raised under Section 3 of the Socie- 
ties Registration Act read with Section 114 
of the Evidence Act that any particular per- 
son had signed the memorandum of asso- 
ciation. (Para 25) 

Where a certified copy of the memoran 
dum of association has been filed a presump- 
tion arises under Section 19 of the Act, that 
the persons whose signatures appeared on 
that memorandum had signed the same unless 
that presumption was rebutted by satisfactory 
evidence AIR 1938 PC 73 Disti 

(Para 25) 

Where the defendants who alleged that 
the memorandum of association was not sign 
ed by seven persons are not even aware 
whether or not the memorandum of assoc 1 a 
bon had been signed by seven or more per 
sons and the plaintiffs have produced the 
certified copy of the registration it is not 
necessary to prove who the persons were who 
had actually signed the memorandum of 
association Nor is it necessary to file a copy 
of the memorandum of association. 

(Para 28) 

(D) Evidence Act (1872), Ss 21, 31 and 

115 — In income-tax assessment proceedings 
against predecessor of defendant in present 
suit, the predecessor and the defendant fll 
Iegrag that properties belonged to society re- 
gistered under Societies Registration Act — 
This admission is binding on defendant m pre- 
sent suit against him and can be taken as 
evidence of fact that the society was duly 
registered under Societies Registration Act, 
which fact is denied by defendant in the pre- 
sent suit (Para 30) 

(E) Societies Registration Act /lRf. 0 ) S .20 
— Society for charitable purposes — Some 
omects religious but dominant object, chant 
able — Society can be registered. 

Societies Registration Act permits registra 
bon of societies for charitable purposes A 
rehmous society can also be called a chan 
table society for a religious purpose may 
also be a charitable purpose and religious 
society might legally be registered under the 
provisions of the Act (1901JILR 28 All 384 
and AIR 1940 Mad 167 and AIR 1939 All 
557 Rel on (Para S3) 

A society some objects of which are chant 
able and some are religious but the para- 
mount object of which is charitable may be 
validly registered under the said Act 

»t u , . (Para 33) 

Held cm consideration of the objects and 
byelaws of the plaintiff Radhaswami Sat 
sang Sabha, Dayalbagh, which was a society 
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registered under the Societies Registration 
Act that the paramount object of the Society 
was charitable, and even though some of die 
objects were religious, the dominant inten- 
tion was charitable and that the Sabha 
could be validly registered under the Act 

(Para S3) 

(F) Societies Registration Act (1860), S. 13 
— * Manner of dissolution of society is indi- 
cated in S. 13 — By-law of society that it 
shall stand dissolved in case no Sant Sad 
Guru reappeared within two years of the 
death of the last Sant Sad Guru militates 
against S. 13 and must therefore be deem- 
ed to be invalid and inoperative. 

(Para 38) 

(G) Societies Registration Act (1860), S. 6 

— Civil P. C. (1908), O. 1, R. 10; O. 29, 
R. 1 — Suit brought in the name of society 
through its secretary who was named — Suit 
as laid is valid — The provision in Sec. 6 
which begins witb the words “may sue or be 
sued” in the name of one of its officers can- 
not take away the right of the Society itself 
to sue or be sued in its own name. Sec. ^6 
is merely an enabling provision — AIR 1950 
All 480 and AIR 1960 Cal 409 and 1956 
All LJ 790 and AIR 1946 Bom 516, ReL on. 

(Paras 41, 42) 

(H) Religious and Charitable Endowments 

— Radii aswami faith and Dayalbagh — 
Tenets of Radhaswami faith and history of 
Dayalbagh institution at Agra traced. 

(Paras 44-50) 

(I) Registration Act (1908), Ss. 17, 2 (6) — 

Document making a gift of cash in favour 
of a deity does not require registration. AIR 
1927 Mad 636, Rel. on. (Para 64) 

(J) Evidence Act (1872), Ss. 34, 114, Dins, 
(f) — • Entries in property register of society 
shoiving properties gifted to the society — 
That the entries were made not immediately 
but after some time will not by itself make 
the document inadmissible in evidence to 
show what properties were gifted. 

(Para /6) 

(K) Transfer of Property Act (1882), Sec- 
tion 105 — No interest in property passed 
to occupier — Occupier is licensee and not 
lessee — Fact that ground rent was being 
charged would not make him lessee — Ease- 
ments Act (1882), S. 52. 

Where the document by which the resi- 
dential right was given to the occupier pro- 
vided that the occupiers should keep their 
residential houses neat and clean and must 
not give any chance of complaint to any of 
the officers of the Sanita r y Department of 
Society to whom house belonged and it was 
laid down that in case of non-compliance or 
breach of any of the rules the Executive 
Committee of the Society shall be empower- 
ed to get the house vacated by the occupant, 
the right conferred on the occupier was in 
the nature of a licence to live in the house. 
Since no interest in the property' was trap 3 " 
ferred, it was not a lease. _ The facts that 
ground rent or rent was being realised from 
mo occupiers or that they were allowed to 
live in the houses will not show that the 
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position of the allottee was that of lessee. 
Licence fee can be charged from the 
licensee and the same may even be des- 
cribed as rent. Even exclusive possession 
may be given to a licensee. AIR 1985 SC 
610, Rel. on. (Para 83) 

(L) Religious and Charitable Endowments 

— Concept and early history of charitable 

and religious trusts, right from the period of 
Roman law, traced with special reference to 
property gifted to the institution and the 
ownership of such property. In thic con- 
nection law of gifts to corporation and 
corporation sole under English law also dis- 
cussed. Hindu juridical notions regarding 
gift to God and charitable institutions also 
discussed. Case-law referred — Transfer of 
Property Act (1882), S. 122 — Hindu Law 
— Religious Endowment. (Paras 87-91) 

(M) Transfer of Property Act (1882), 
S. 122 — Gift to idol, an impersonal deity 

— Gift to Radha Swami Satsangis — Vali- 
dity — Effect — Beneficiaries, who are — 
Dedication held valid — Hindu Law — 
— Religious Endowment 

An endowment can validly be created in 
favour of an idol or temple without the per- 
formance of any particular ceremonies pro- 
vided the settlor has clearly and unambi- 
guously expressed his intention in that be- 
half. AIR 1957 SC 133 and AIR 1938 Lah 
686 and AIR 1956 Raj 171, Ref. to. 

(Para 94) 

Held, that once it was understood that the 
true purpose of gift of properties to the idol 
was not to confer any benefit on God but 
to acquire spiritual benefit by providing op- 
portunities and facilities for those who desire 
to worship, there could be no difficulty in 
understanding the true nature of the gift to 
Radha Swami Dayal. The gift did not and 
could not confer any benefit on Radha 
Swami Dayal, the impersonal Deity of the 
Radha Swami Satsangis. Being an impersonal 
deity and not being one of the Gods of the 
Hindu pantheon, Radha Swami Dayal could 
not be said to be a juristic person. How- 
ever, when a Satsangi made a gift of money 
to Radha Swami Dayal for the construction 
of a house inside Dayal Bach Colony, Agra, 
there could be no doubt that there was no 
uncertainty either in his mind or in the 
mind of others that although the gift was to 
Radha Swami Dayal, the Satsangi knew that 
the gifted property would go to the Sabha 
as Radha Swami Dayal himself could not 
hold the property. 

The purpose of the endowment was defi- 
nite and both religious and charitable. The 
Sabha was a body registered under Act 
No. 21 of 1960, and as a juristic person 
could bold the property' which bad been 
gifted to Radha Swami Dayal (or in the 
name of Radha Swami Dayal) for the benefit 
of the Satsangis of Dayal Bagh group the 
real beneficiaries. There was nothing illegal 
in such a dedication. 

Intention of the donor was to make a gift 
to Radha Swami Dayal for the benefit of the 
Satsangis of the Dayal Bagh group. By exe- 
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cufang the memorandum the donor had 
clearly and unambiguously divested hunself 
of entire interest in the money donated. 
Both these conditions were satisfied. The 
purpose was religious and charitable There- 
fore, there was no reason why the dedica- 
tion should not be held to be valid even 
though it might be said that Bad h a Swam! 
Dayal was not a juristic person and, there- 
fore, incapable of accepting the gift. The 
provisions of the Transfer of Property Act, 
where acceptance is also necessary m the 
case of gift, will not apply to endowments 
of public nature. AIR 1968 AH 100, Reh 
on. (Para 95) 

People making endowments sometimes re- 
serve for themselves and their _ heirs the 
right to manage the ded 
without affecting the vahdil — 
ment AIR 1954 SC 69, ReL on. 

(Para 102) 

It, however, always depends on the facts 
and circumstances of each case to deter- 
mine whether or not an absolute dedication 
was intended to be made. (Para 103) 

There could be no doubt that the gift for 
the construction of a house in Dayal Bagh, 
Agra, which was made by a Satsangi to (or 


{1057) AIR 1957 SC 1S3 (V 44) = 

1958 SCR 750, Deoki Nandan v. 
Murhdhar 19, 89, 90, 04 

(1956) 1958 AH LJ 790, Managing 
Committee of the National English 
Middle School, Marglour v District 
Inspector of Schools, Saharanpur 41 

(1956) AIR 1956 Raj 171 (V 43) = 

ILR (1956) 6 Raj 842, Deepalal v. 
Parashwanath Pi gam bar Jam Vid- 
yalaya 04 

(1954) AIR 1954 SC 69 (V 41) = 

(1954) SCR 407, Sree Ishwar Sri- 
dhar Jew v MsL Sushila Bala Dasi 102 

(1950) AIR 1950 All 480 (V 37) = 

1950 All LJ 353, Gaxga Sahai v. 

Bharat Bhan 


hdJTofthe^dS: (1M6) Am 1948 Bom 518 (V 33) = 

229 Ind Cas 84, Satyavarat Sidhan- 
talankar v Arya Samaj, Bombay 41 

(1948) AIR 1946 Mad 485 (V 33) = 

ILR (1947) Mad 47, Velusami 
Goundan V Dandapani 96 

(1940) AIR 1940 Mad 167 (V 27) = 

ILR (1940) Mad 671, Mohd Hussain V. 
Majide Husain Mohd. Managing 
Committee 33 

(1939) AIR 1939 AH 557 (V 20) = 

1939 All LJ 757, Radha Swami Sat- 
sang Sabha v Secretary of State for 
India m Council 84 

(1938) AIR 1938 PC 73 (V 25) = 

65 Ind App 100, Sundar Singh Mal- 
lah Singh Sana tan Dharain High 
School Trust, Indaura v Managing 
Committee, Sunder Singh Malian 
Singh Rajput High School, In- 
daura 26, 27, 23 

(1938) AIR 1938 Lah 680 (V 25) = 

ILR (1938) Lah 704, Jai Dayal v. 

Dewan Ram Saran Das 83 

(1937) AIR 1937 Mad 750 (V 24) = 

(1937) 2 Mad LJ 368, Hindu Reli- 
gious Endowments Board v. Veera- 
raghavacharulu 01 

(1935) AIR 1935 PC 97 (V 22) = 

ILR 57 AH 330, Chhotabhai v 
J n an Chandra Basak 46,106 


for) Radha Swami Dayal was for a religious 
ana charitable purpose and the beneficial 
owners of the gift or dedication were the 
Satsangis of Dayal Bagh group, who be- 
lieved in Radhaswami Dayal as to the 
Supreme Being. Case law Referred. 

(Para 100) 

(N) Transfer of Property Act (1882), 

S 122 — Gift by Sant Sat Guru to Radha 
Swami Dayal, the supremo deity — Sant 
Sat Guru, according to tenets of Dayal Bagh 
sect not regarded as representative of 
Supreme Being on earth — Gift to be uti- 
lised for benefit of Dayal Bagh group of Sat- 
Sangis — - Registered Society formed for 
same purpose — Gift to vest m Sabha — Gift 
Is not by Sant Sat Guru to himself and U 
valid — The gift vested in Sabha for the 
benefit of Satsangis — Hindu Law — Ro- 
ll gious Endowment — Dedication. 

(Para 107) 

fp) SqecaBc Relief Act fJ877), S 42— Smt m. v«yv VI, "VJdi 70 -rui 

for mere declaration that smt property be- 1 ,, J. c** n 71 if 

longs to the plaintiff and that the defendants ^ ^ 710 > Lai 

in occupation are mere licensees, without a xearo J - Al 
prayer for their ejectment is maintainable. 

(Para 110) 

Cases Referred. Chronological Paras 

(1966) AIR 1966 AH 100 (V 53) = 

58 1TR 721, Ram Kumar Ram 
Chandra & Co v. Com err. of In- 
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S. D. KHARE, J.j An interesting P?^ ®; 

Jaw that arises for consideration m this ap- 

Ifeifh (in the present case the Sant Sad. Cum 
himself) to Radha Swami Dayal, the imper- 

gs r&„°» SSL 

Suf construction of the building was borne 
c; r Anand Swarup (hereinafter described 

c2f£StW«?&rarg 

5tif « -fiarS 

gbJSffi <SS7S« J n Mg 

S’eiS.'Shg 0 M to £ 

toted, Laly Sohandei (defendant No. 1) and 

her son, sU Swarup(drfenchmt NoJ.), 

along with other members ot tne 
were living in that house. 

3. The suit ^instituted by 
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(hemnattCT retCTrea i^ » Sodeti es Regis- 

SSffi A^N^Tof 1860 t throng J* 

&g ,, A&»rMWs 

end Shanti Swamp. . 

The plaintiffs case was that the phmt^ 
Is a society registered -under Act N°. 21o 
Ififid rfisT representative body of that 

faith which is popularly „ 0 f the 

&£ IM& —• 


(gifts or dedications) to the impersonal deity, 
Radha Swami DayaL Such bhents and the 
properties acquired therefrom and their in- 
come vested in the plaintiff Sabha and was 
held by it for application wholly to religious 
and charitable purposes of the Sabha. The 
bhents were offered for various purposes, 
one of them being the construction of houses 
inside Dayal Bagh Colony. Like every other 
bhent, the bhent made for the construction 
of houses also vested in the plaintiff Sabha 
and the Satsangi offering the bhent retain- 
ed no interest in the money. The Sabha 
constructed houses for the temporary stay of 
pilgrims within Dayal Bagh and the resi- 
dence of Satsangis residing there including 
such other persons as are entitled under the 
rules framed by tbe Sabha to reside in Dayal 
Bagh. The persons who offer bhent for the 
construction of houses are granted rights of 
occupancy in houses, in law amounting to 
licence, limited to the lifetime of the offerer, 
subject to the observance of rules for the 
time being in force with absolute discretion 
vesting in the Sabha to grant similar rights 
after the death of the offerer to a nominee 
or heir of such person in case such nominee 
or heir is considered fit for residence in 
Dayal Bagh. 

Shri S ahab jl Maharaj was the founder of 
the Dayal Bagh Colony and the rules men- 
tioned above and the principles on which 
such rules were based emanated from him. 
Shri Sahabji Maharaj was a rigid observer of 
all roles and regulations of the Sabha and 
insisted to be bound and governed by the 
same rules as applied to any common Sat- 
■rang i. Like every other Safeanm, Shn 
Sahabji Maharai offered bhent for the con- 
struction of a house and made an applica- 
tion in that connection on 21st April, 1934, 
and voluntarily undertook to be oound by 
all the rules and conditions relating to 
houses and residence in Dayal Bagh then in 
force or that might thereafter be made and 
put into force. The building known as ”ej 
Punj” was constructed in those circum- 
stances for Shri Sahabji Maharaj, and ha 
finally accepted the licence to occupy toe 
same in pursuance of the rules mentioned 
above. 

During his lifetime Shri Sahabji Maharaj 
voluntarily accepted the gS 5 !* 1 ™ •-? i,-i~ 
lic ensee for occupation of "Tej Punj like 
a common Satsangi offering bhent for con- 
struction of houses, and nominated Ins wile. 
Lady Sohandei (defendant No. 1) for Sabha s 
consideration for being granted a licence on 
termination of his own licence at Ms demise. 

After the death of Shri Sahabji Maharai °n 
24th June, 1937. Lady Sohandei (defendant 
No 1) applied for the grant of licence for 
residence to “Tej Puni”, and the same > was 
granted to her by resolution No. 4 (a), dated 
lOth October, 1937. passed bv the Execu- 
tive Committee of tie Sabha. The Sant Sad 
Goto, who succeeded Shri SahabjL Maharaj, 
was Mehtaji Maharaj, who was accepted 
such by a vast majority of the Satsangis. 
Shanti Swarup (defendant No. 2), however. 
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did not recognise Mehtaji MaharaJ as the 
Sant Sad Guru. On the other hand, he for 
sometime declared Rajji Maharaj as the 
Santsad Guru succeeding Shn Sahabji Maha- 
raj 

Defendant No 2 and his elder brother, 
being the sons of Lady Sohandei, continued 
to live in “Tej Punj" and committed seve- 
ral breaches of the rules of the Society. No 
action was, however, taken against them be- 
cause some consideration was shown to them 
as they were the sons of the late Sant Sad 
Guru and also because Mehtaji Maharaj, the 
present Sant Sad Guru pleaded for them in 
the hope that they would, m future, mend 
their conduct Shanti Swarup (defendant 
No 2), however, started proceedings under 
Section 145, CrJPC^ in respect of the land 
around “Tej Punj* cl aimin g the same to be 
appurtenant to "Tej Punj", and on 10th July, 
19o3, the second officer of Hanparbat police 
station called the Secretary of the Sabna to 
sign an incomplete report of attachment of 
a plot of land lying to the east of "Tej 
Punj" 

Defendant No 2 alleged during the course 
of Section 145, Cr.P C proceedings that de- 
fendant No 1 was the owner of *Tej Punj" . 
That assertion cast a cloud on the title of 
the plaintiff to the building known as “Tej 
Punj , and, therefore, a declaration was 
sought that the plaintiff Sabha is the owner 
of “Tej Punj" m which the defendants had 
no proprietary interest and that defendant 
No 1 alone was holding it as licensee for 
her life A further declaration was sought 
that the ship of land to the east of “Tej 
Punj” and the land on the other three sides 
of "Tej Punj"" was not appurtenant to that 
building 

4. Both the defendants filed separate but 
similar written statements They did not 
admit any of the material allegations made 
in the plaint, an d pleaded that Shn Sahabji 
Maharaj had not made a gift of money for 
the construction of "Tej Punj” but had got 
that building constructed for his residence 
and for the residence of the members of his 
family after the executive committee of the 
plaintiff Sabha had fixed a reasonable ground 
rent for the land to be occupied by nun. 

It was further pleaded that the theory of 
bhent as propounded m the plaint was en- 
tirely false and that the memorandum (Exhi- 
bit 8) did not bear the signature of Shri 
Sahabji Maharaj It was also pleaded that 
no gift or bhent could legally be made or 
presumed to be made by Shn Sahabji Maha 
raj to himself, he himself being the Sant Sad 
Guru and, according to Radha Swarm tenets, 
the manifestation of impersonal deity m 
human form It was further pleaded that 
the intent and purport of the memorandum 
dated 21st April, 1934 (the genuineness of 
which was denied) only implied creation of 
some contractual obligations of purely finan- 
cial nature 

It was also pleaded that after the death 
of Shn Sahabji Maharaj the members of 
tils family had temporarily left Dayal Bagh 
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after_ locking their belongings in the “Tej 
Punj”. It was m the month of December, 
1933, that the defendants and Prem Swarup 
returned to Dayal Bagh, bat their entry was 
blocked. They, however, used force in 
order to reach up to their residence, namely 
“Tej Punj”, and on finding that the p lain tiff 
Sabha had put its own locks in place of the 
locks which had originally been put by the 
defendants they broke open the locks of the 
Sabha and occupied their own house, and 
since then they nave been not only m pro* 
pnetaiy possession but (in case their owner- 
ship was not proved) in advene possession 
Of that b uildin g. 

It was also pleaded by them that the 
p la in tiff Sabha could not be registered as a 
chan table society under Act 21 of 1860 
and that it had ceased to function inas muc h 
as no Sant Sad Guru had reappeared within 
two years of the death of Shn Sahabji Maha- 
raj The other pleas raised by them were 
of bar of li mitatio n and of Section 42, Spe- 
cific Relief Act They also contended that 
the suit was barred by estoppel and ace 


5. The learned Civil Judge framed the 
following issues — 

(1) Whether the defendants are in adverse 
possession for more than 12 years and the 
suit is barred by Article 144 of the Limita- 
tion Act? 

i Whether the suit is barred by Article 
142 of the Limitation Act? 

(3) Whethe r the plaintiff has been re- 
ceiving ground rent or licence fee about the 
land in suit? If so, its effect? 

(4) What is the area and situation of the 
land including the building for which the 
groundrent or licence fee is realised by the 
plaintiff? 

(5) Whether the house was constructed at 
the cost of Shn Sahabji Maharaj? 

(6) Whether the money out of which the 
disputed house was constructed was donated 
gy 5hn Sahabji Maharaj to the plaintiff 
Sabha? 

f7) Whether Shri Sahabji Maharaj signed 
and ex cental the memorandum? If so. what 
is its effect? 

(8) Whether the defendants are mere 
imensees of the house as well as its site and 
the und, if any, appurtenant thereto, or 
whether the defendant., ~ 1 


efendants were in possession 
y 1 . l^ e joint Hindu family along 
unih Shri Sahabji Maharaj in his lifetime and 
after the death of Shn Sahabji Maharaj are 
m^possession m their own rights as survi- 

(9) Whether the agreement dated 21-1-3-1 
/ifanSrt 1 ™! an ? b indin g document 
tiu; Whether the house was constructed at 
the cost of Shri Sahabji M ahar aj through the 
agency of the p lainti ff Sabha in terms of re- 
solution of the executive committee and the 
retrained by the Sabha, if any? If so, its 

(11) Whether the plaintiff is entitled to 
sne or to maintain the suit? 
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(12) Whether defendant No. 1 ever ap- 
plied for the licence of the building or the 
land in suit to the plaintiff and whether the 
plaintiff ever treated her as a licensee? 

(13) Whether the suit is barred by Sec. 42 
of the Specific Relief Act? 

(14) Whether the suit is barred by estop- 
pel and acquiescence? . 

(15) To what relief, if any, is the plain- 
tiff entitled? . , 

(16) Whether Babu Ram Jadon js the 
duly appointed secretary of me Sabha and 
is competent to bring the suit on behalf ot 

^17) Whether the land marked by ABCD 
in the plaint as well as the site of Tej 
Pun]” b Songs to the plaintiff? 

6. Under issues Nos. 11 and 16 the find- 
ing recorded by the learned Civil Judge was 
that the plaintiff Sabha was , a registered 
society under Act No. 21 of I860 mid tha 
it could be validly registered under that Ac^ 
being a religious and charitable society, tie 
also held that Shri Babu Ram Jadon was the 
duly appointed Secretary of the Sabha. 

7. An argument was, however, raised on b^ 
half of the defendants that the plaintiff Sabha 
was not a duly registered body m^much as 
the plaintiff had failed to _ establish that 
seven persons had actually signed the memo- 
randum of association for the registration of 
the Sabha. The learned Civil Judge held 
that the defendant had not raised any speci- 
fic plea to that effect. He further observed 
that there was sufficient material on the re- 
c 0r d to show that the Sabha had been duly 
registered. 

8. Issues Nos. 3 to 10, 12, 14 and 17 
were considered by the learned Civil Judge 
at one place and the findings arrived at by 
him were that the agreement dated 21st 
April, 1934. bore the signatures of torn 

Sahabji Makaraj and was a legal, vahd and 
binding document, that Shn Sahabji Maha 
rai made bhent for construction of . lei 
Puni” on the terms and conditions contained 
to memorandum ffixt 8) and acquired 
tenancy rights on those terns and oondn 
tions in building known as Tej Pun] 
also the land appurtenant to » A to wiL 
strip of land lymg to the east of Tej Funj 
and also the land on the remaining three 
sides of the building, that the building 
known as ‘Tej Punj^ belonged to the plam- 
tiff Sabha and that defendant No. 1 
was occupying the same as a tenant on pay- 
nicnt of rent on the terms and condmons 
contained in the memorandum (Ext 8). « 

was also held that the suit was not barred 
by estoppel and acquiescence and that toe 
site of ‘'Tej Punj" as well as the land ap- 
purtenant to it ok all the four sides of tfie 
building belongs to the Sabha. 

9 On the question of adverse possession 
the finding recorded was that the incident 
of 15-12-1938, as alleged by the defendants, 
did not take place and toe P° ss “^ 0I1 liH jg 
the defendants was referable to a httle 
(tide?) and there could hardly be any ques 
tion of prescribing title by adverse poss 
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sion and that the suit was not barred by 
time. He also held that toe plaintiff had 
all along been receiving toe rent for the 
building from Shri Sahabji Maharaj and also 
from toe defendants. 

10. The learned Civil Judge, therefore, 
decreed the plaintiff’s suit with this modifi- 
cation only that the defendants were held 
to be tenants under toe terms and condi- 
tions of toe memorandum (Ext. 8). 

11. Lady Sohandei died before the ap- 
peal could be filed and her heirs were im- 
pleaded as respondents. The appeal was 
preferred by Shanti Swarup (defendant 
No. 2) alone. All toe grounds taken up by 
toe defendants in toe original Court were 
reiterated in appeal, and one more ground 
taken was that the Sabha was not a duly 
registered society, as toe memorandum and 
toe rules were not signed by the requisite 
number of persons (ground No. 2). 

12. The Sabha (respondent No. 1) filed 
a cross-objection against toe finding of toe 
learned Civil Judge and contended that the 
status of Lady Sohandei was that of a 
licensee only and not toat of a tenant. 

13. A preliminary objection taken by the 
appellant, toat the cross-objection filed by 
the respondent Sabha is beyond time, is 
based on the misconception that toe appeal 
was admitted by the Registrar soon after it 
was filed. In fact, in view of Rule 9, Chap- 
ter XL Rules of Court the appeal could 
not have been admitted by toe Registrar. 
The order for admission was, therefore,, 
passed by the Court on 23rd October, 1967, 
and the cross-objection was filed withm time 
in relation to toe date of admission of the 
appeaL There is, _ therefore, no force in this 
preliminary objection. 

14. Before we proceed to consider the 
main controversies of fact and law between 
the parties, it would be proper to consider 
the question of toe right of the Sabha to 
institute the suit giving rise to this appeal. 

15. The plaintiff Sabha had alleged in 
paragraph 1 of the plaint toat it was a 
society registered under Act No. 21 of I860. 
Both toe defendants did not admit that toe 
allegation made in the plaint. Both the de- 
fendants pleaded toat toe plaintiff is not a 
legally constituted body and that it could 
not validly be registered under Act No. 21 
of 1860. The pleas raised by the defend- 
ants in toe written statements were by no 
means clear, and, therefore, the plaintiff, bv 
means of an application (paper No. 4o-C), 
dated 12th March, 1954, pressed for then 
clarification. The reply which was given by 
defendant No. 1 on 29th March, 19o4, was 

“toat toe plaintiff-applicant had no njmt 
to call for any further particulars in order 
to fish out some new case.” 

On 31st August, 1954, defendant No. 1 
sought adjournment to enable her to 
consult toe Solicitor-GeneraL On 3rd May, 
1965, toe learned counsel for the parties 
agreed that the pleadings may be cleared on 
the date of issues. Accordingly, 22nd July, 
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1955, was filed for clarification of the plead- 
ings and for issues The pleadings were, 
however, cleared on the next date for Issues, 
i_e., on 24th March, 1958 All that was 
stated on behalf of the defendants on that 
date with regard to this particular plea 
of the defendant was that — 

’the Sabha ceased to have its existence as 

after the death of Sahabji Maharaj, other . — 

Sahabji Maharaj was not appointed within information to his counsel. 


A. IB. 

memorandum of association had been signed 
by six or seven persons Even at that stage 
he did not state that he was certain that ft 
was signed by less than seven persons. 
When cross-examined, he admitted that he 
had been Informed by his own uncle Shrl 
Bnf Basi Lai that the memorandum of asso- 
ciation had been signed by seven or eight 
persons and that he had passed on that 


two years from his death and in fact the 
said Sabha could not he registered under 
the Societies Registration Act” 

15-A. It, therefore, became clear from 
die pleadings of the parties that the grounds 
on which the right of the Sabha to m aint a i n 
the suit was challenged were as follows — 

(1) The Sabha was cot a registered 
society 

(2) Sn Babu Ram Jadon was not its Seem- 


% 


(3) The Sabha had ceased to exist be- 
cause no Sant Sad Guru had been elected 
within two years of the death of Shn Sahabji 
Maharaj 

(4) The Sabha could not bo registered 
under the Societies Registration Act, the 
contention being that it was not a religious 
and charitable society 

16 The plaintiff Sabha. in order to make 
sure that the defendants had raised all the 
pleas which they intended to take in that 
connection moved application No 847-C on 
16th July, 1956 It was specifically men- 
tioned in that application that unless the 
defendants made their position clear, the 

E Qtiff would assume that no other plea 
been taken up and that all other con- 
ceivable pleas had been given up No reply 
was given by the defendants to that appli 
cation. Again, a similar application (paper 
No 412-C) was moved on behalf of the 


18 In the circumstances mentioned 
above the learned Civil Judge rightly arrived 
at the conclusion that the plea that the 
memorandum of association had not been 
signed by at least seven persons was not 
taken by the defendants Such a plea was 
not even m the contemplation of the defen- 
dants and could not have been taken by 
them at any stage of the pleadings. 

19 It was not Incumbent on the plaintiff 
to prove specifically that the memorandum 
of association had been signed by not less 
than seven persons The law Is well settled 
that no evidence need be led by any party 
on a point which Is not In issue between 
the parties (vide Siddik Mahomed Shah v. 
ML Saran, AIR 1930 PC 57 (1), Deold Nan- 
dan v Murhdhar. AIR 1957 SC 1S3, and 
Moran Mar Basselios Catholicos v Thuknlan 
Paulo Avira, AIR 1959 SC 31) 

20 A certified copy of the registration 
certificate (Ext. 2) has been filed. It clearly 
shows that the plaintiff Sabha was registered 
as a society under Act No 21 of 1860 on 
17th November, 1921 Sections 1 to 3 of 
Act No 21 of 1860 read as follows- — . 

"1 Any seven or more persons associated 
for any literary, scientific, or charitable pur- 
pose, or for any such purpose as Is described 
m Section 20 of this Act, may, by sub- 
scribing their names to a memorandum of 


plaintiff on' 30th August 1950 after most association, and fihng tie same with the Ro- 
of the plaintiffs evidence had been led. The S^trar of Joint Stock Companies form them- 
plamhff made his position dear by stating selves into a society under this Act 
that he does not want that from any vague 2. The memorandum of association shall 
Or indefinite matter on the record the Sabha contain the following things (that Is to say) 
r be taken by surprise by the defendants. The name of the society. 


It was also mentioned that— 

*If, however, the defendant insists on 
pressing those pleas, the plaintiff is prepared 
to meet them forthwith and prays that issues 

on the same be framed allowing the plain- _ , 

tiff to file documents relating to them which affaira Is entrusted, 
he is prepared to file at once." 

Shanh Swamp (appellant), who was defen- 
dant No 2 in the suit, gave a reply to that 
application on the same day by mentioning 
that no plea taken in the written statement 
was intended to be given up and no addi- 
tional issue was necessary. 


The objects of die society 
The names and addresses, occupations of 
the governors, council, directors, committee 


or other governing body to whom by the 
rmes of the society, the management of i 


A copy of the rules and regulations of the 
society, certified to be correct copy by not 
less than three of the members of the gov- 
emhrg body, shall be filed with the memo- 
randum of association 

3 Upon such memorandum and certified 


witnesses who could be expected to have 
seen the memorandum, were asked no ques- 
tion m cross-examination on the point whe- 
ther or not the memorandum of association 
had been signed by seven persons When 
defendant No 2 entered the witness-box, 
he stated in exarranafaon-in-chief that the 


Rep^trar for every such registration a fee 
of fifty rupees, or such smaller fee as the 
State Government may from time to time 
direct, and all fees so paid shall be account- 
ed for to die State Government." 

2L Section 1 of Act 21 of 1860 requires 
that the memorandum of association shall be 
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signed by seven or more persons. Section 2 
provides that the rules and regulations of 
the society shall be certified to be correct 
copy by not less than three of the members 
of the governing body, while Section 3 lays 
down that "upon such memorandum and 
certified copy being filed, the Registrar shall 
certify under his hand that the society is re- 
' gistered. It is, therefore, abundantly clear 
mat the Registrar is not expected to register 
a sociey unless the provisions of Sections 1 
and 2 of Act 21 of 1860 have prima fade 
been complied with, 

22. It is true that the Registrar is not in 
a position to know whether the persons 
whose signatures appear on any memoran- 
dum of association have actually signed that 
memorandum of assodation, but before re- 
gistering a soriety he has to satisfy himself 
mat the memorandum, as required by law, 
has been filed. In other words, the memo- 
randum must purport to have been signed 
by at least seven persons and the copy of 
the rules and regulations of the society 
must, on the face of it, bear the signatures 
of not less than three of the members of the 
governing body. 

23. Section 114 of the Indian Evidence 
Act, 1872, lays down that the Court may 
presume the existence of any fact which 
it thinks likely to have happened, regard be- 
ing had to the common course or the natural 
events, human conduct and public and pri- 
vate business, in relation to the facts of the 

^ particular case. Illustration (e) to the seo- 
tion is — 

“The Court may presume — • 

(e) That judicial and official n acts have 
been regularly performed ” 

24. Once the registration of a sodefy 
has been proved, it can safely be assumed, 
relying on the presumption which can be 
raised under Section 114 of the Evidence 
Act, that the necessary formalities which 
were required to be observed before a 
sodety could be registered by the Registrar 
had prima fade been observed and at least 
on the face of it the memorandum of asso- 
ciation purported to have been signed by 
seven different persons. 

25. That is, however, a rebuttable pre- 
sumption, and it is always open to a party 
to plead and to lead evidence to show that 
what purported to have been done was not, 
in fact, done and the memorandum of asso- 
ciation did not, in fact, contain the signa- 
tures of seven or more persons. For exam- 
ple, it could be said that although the me- 
morandum of assodation purported to 

y* have been signed by seven persons, one of 

\ them h ad , in fact, not signed the same and 

his signatures on the memorandum of asso- 
ciation had been forged. Once such plea 
had been raised and some evidence led in 
support of that plea, no presumption could 
be raised under Section 8 of the Societies 
Registration Act read with Section 114 of 
the Indian Evidence Act that any par ticul a r 


’• Sabha (Khare J.) [Prs. 21-27] AD. 255 

person had signed die memorandum of asso- 
ciation. Section 19 of Act 21 of I860, how- 
ever, provides that where a certified copy 
of a document filed with the Registrar had 
been obtained, “such certified copy shall be 
prima facie evidence of the matters therein 
contained in all legal proceedings whatever.” 
Where a certified copy of the memorandum 
of_ association has been filed, a presumption 
arises that the persons whose signatures ap- 
peared on that memorandum had signed the 
same, and unless that presumption was re- 
butted by the satisfactory evidence, even the 
vague denial of one of the signatories to 
any such memorandum could hardly he of 
any avail. 

26. The case of Sunder Singh Mallah 
Singh, Sanatan Dharam High School Trust, 
Indaura v. Managing Committee, Sunder 
Singh Mallah Singh Rajput High School, In- 
daura, AIR 1938 PC 73, is relied upon by 
the learned counsel for the appellant for tho 
proposition that the presumption that an 
association is duly registered arises not on 
the certificate of registration granted by the 
Registrar under Section 8 but on the copies 
of the rules and regulations and memoran- 
dum certified under Section 19 of Act No. 21 
of 1860 which constitutes them prima fade 
evidence of the matters therein contained. It 
has been submitted that it was necessary for 
the plaintiff to have filed certified copies of 
the certificate of registration and the rules 
and regulations and memorandum of associa- 
tion certified under Section 19 to prove 
valid registration of the sodety. 

27. In our opinion there is no force in 
that contention. The facts of the case re- 
lied upon by the learned counsel for the 
appellant are very vouch different from the 
facts of the present case. In the case of 
Sunder Singh Mallah Singh Sanatan Dharam 
High School Trust, Indaura, AIR 1938 PC 
73 (supra), a definite plea had been raised 
on behalf of the defendant that the plaintiff 
committee was not a duly registered body 
and issue No. 8 was framed in the follow- 
ing words: — 

^Vhether the plaintiff committee is not a 
duly registered Body.” 

One of the signatories to the memorandum 
of assodation (named Kharak Singh) had 
stated during the course of cross-examina- 
tion that — 

*T did not see the original Artides of 
Assodation (nor sign them) sent to Regis- 
trar.” 

Commenting on that statement made by 
Kharak Singh, one of the signatories, their 
Lordships of the Privy Council observed; 

"Whatever one might think probable, it is 
left uncertain whether this witness was re- 
ferring to tho Memorandum as the Artides 
of Association; counsd were enable to in- 
form their Lordships definitdy what was the 
reason of the brackets round the words 'nor 
sign them'. If the defendants really desired 
to displace the presumption in this respect, 
it was clearly their duty to seek to recover 
the ori ginal m em or an d um and to put the 
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signature thereon to the witness Their 
Lordships are, therefore, of opinion that the 
association was duly registered and, there- 
fore, locus standi to maintain the suit,” 

It was in this context that it was mentioned 
earlier in the body of the judgment that — 
“their Lordships are of the opinion that pre- 
sumption arises, not on the certificate of re- 
gistration granted by the Registrar under 
S 3, but on the copies of the Rules and 
Regulations and Memorandum certified 
under S 19, which constitutes them pruna 
facie evidence of the matters therein con- 
tained.” 

The presumption referred to is reg ardin g the 
signature or Kharak Singh on the Memo- 
randum of association and not reganhng the 
valid registration of the society 
28 The case of Sunder Singh M alian 
Singh Sanatan D ha nun High School Trust, 
AIR 1938 PC 73, does not help the appel- 
lants contention that even in cases where 
valid registration was not questioned in the 
pleadings and at the stage of evidence, it 
was incumbent on the plaintiff to file a 
certified copy of the memorandum of asso- 
ciation Inasmuch as the registration of the 
society was not specifically admitted, all 
that was required of the plaintiff was to file 
a copy of the certificate of registration. It 
is only a copy of the certificate of registra- 
tion which could prove the registration (as 
distinguished from valid registration) of the 
society In a case like the present one 
where the defendants are not even aware 
whether or not the memorandum of associa- 
tion had been signed by seven or more per- 
sons, it is not necessary to prove who the 
persons who had actually signed the memo- 
randum of association Nor was it neces 
saiy to file a copy of the memorandum of 
association. 


29 Shanti Swarup (defendant No 2) 
during the course of his cross-examination 
stated that the original memorandum of as- 
sociation was missing from the office of the 
Registrar and was not available for inspec- 
tion. In such circumstances no copy of the 
memorandum of association could be filed 
by the plaintiff 

30 It appears from the record that the 
defendants had in an earlier litigation ad 
mitted the valid registration of the society 
The Income-tax Officer Agra, treating all 
the contributions made by the Dayal Bagh 
Satsangis and all the properties which had 
been acquired from those contributions as 
also of the income which arose out of such 

S cities as the personal property of Shn 
bji Maharaj started proceedings against 
him for assessment of income. The Sabha 
filed suit Nol 4 of 1937 against the Secre- 
tary of State N for India m Council and also 
hnpleaded Shn'^Sah^feji Maharaj as a defen 
dant It was alleged paragraph 1 of the 
plamt (Ext. 157) that tfte plaintiff Sabha was 
a vafidly registered society under Act No 21 
of I860 Shn Sahabji Afjaharai filed a wni 
top statement (Ext. 19) onV14th April, 1937, 
primittmg paragraphs 1 to £1 of roe plamt. 


Shri Sahabji Maharaj died during the pen- 
dency of the suit, ana one Prem Swarup and 
both the defendants of this suit were im- 
pleaded as his heirs It is dear from the 
statement made by Shanti Swarup (defen 
dant No 2) that ne and the other heirs of 
Shri Sahabji Maharaj had adopted the same 
written statement which had been filed by 
Shri Sahabji Maharaj The defendant’s own 
admission can be regarded as evidence of 
the fact that the plaintiff Sabha had been 
duly registered under Act No 21 of I860 

31. In view of what has been stated 
above, we have no hesitation m affirming 
the finding of the learned Civil Judge that 
it was also affirmatively proved that the 
Sabha had been duly registered under Act 
No 21 of 1860 

32. The next question which anse3 for 
consideration is whether the Sabha is a reh 
gious or charitable society and could be re- 
gistered under the provisions of Act No 21 
of 1860 The objects of the Sabha as set 
out in the three clauses of Section 2 of the 
bylaws of the Sabha (1921) read as follows 

(a) To regulate the conduct of business 
pertaining to the Satsangis, i e., the followers 
of the Radhaswami faith and the institutions 
of the Radha Swami faith in the conduct of 
religious services ne, the Central Satsang 
and branch Satsangs 

(b) To collect, preserve and administer 
the properties, movable and immovable that 
have been or may hereafter be dedicated to 
Radha Swami Dayal or that may be ac- 
quired for, or presented to, Radha Swam! 
Satsang and to deal with and apply the 
same to the furtherance of the religious and 
chan table objects of that Satsang. 

(c) To do the above and all such other 
things as are conducing to the attainment of, 
or incidental to, the above objects in accord 
ance with the mandates of the Sant Sad Guru 
at the tuneL who is recognised as the repre- 
sentative of the Supreme Creator Radha 
Swami Dayal and whose mandate shall be 
paramount and absolute in all matters re- 
ferred to bove 

33 The bylaws of the association are 
65 in number and lay down rules and regn 
lations for the Sabha itself, for its executive 
committee for the Central Assembly of the 
Satsangis, for the branch Assembly of Sat 
sangis and for the maintenance of the Radha 
Swami Educational Institute the Engineer- 
ing and Industrial Institute, known as Model 
Industries, a Bhandar Ghar (common Mess) 
^d of a dispensary, known as the Dayal 
Bagh Dispensary and other miscellaneous 
Institutions Some of these institutions for 
which provision is made are distinctly reh~ 
SPpus, but m a n y of them are clearly chan- 
table, though some of them may be said 
to be not directly religious or charitable 

Act 21 of I860 permits registration of 
societies for charitable purposes, and chari- 
table purposes are detailed m Section 20 
of the said Act. It is not clearly mentioned 
m Section 20 that religious societies may 
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accepting the general stamp paper fur- 
nished by her on the value of the amount 
for which she purchased the property. No 
order as to costs as the other side is not 
represented. 

BDB/D.V.C. Petition allowed. 


ATT ?. 1969 ANDHRA PRADESH 145 
(V 56 C 45) 

VAIDYA, J. 

SakhamanI Anantha Padmanabha Pra- 
sad and another, Petitioners v. Addepalli 
Venkataramanaiah, Respondent. 

Civil Revn. Petn. No. 818 of 1967, D /- 
30-1-1968, from order of Sub J., Narasa- 
raopet D/- 6-3-1967. 

Civil P. C. (1908), O. 33 R. 9 — Petition 
to dispauper plaintiff — When allowed. 

It is not correct to say that a person can 
be dispaupered only if he comes into pos- 
session of funds or property after insti- 
tution of suit. If it is brought to the 
notice of the trial Court that the plaintiff, 
when he filed an application for permis- 
sion to sue as a pauper, was in possession 
of certain properties or entitled to the 
same and could have, on the strength of 
.this possession or right, raised the neces- 
sary funds for payment of the Court 
fees and that matter was suppressed from 
the Court, it would be a sufficient ground 
to dispauper such a plaintiff. In such a 
case it would amount to a fraud on the 
Court. AIR 1945 Mad 296, ReL on. 

(Para 2) 

Cases Referred: Chronological Paras 
(1945) AIR 1945 Mad 296 (V 32)= (1945) 

1 Mad W 53, Chellammal v. Muthu- 

lakshmi Ammal 2 

R. V. Vidya Sagar, for Petitioners; A 
Suryanarayana Murthy, for Respondent. 

ORDER: The defendants 3 and 4, who 
are the petitioners herein, had filed an 
application under Order 33, Rule 11 read 
with Section 151 C. P. C. to dispauper the 
plaintiff. It was alleged in the affidavit 
of the 4th defendant that the plaintiff, 
who gave evidence as P.' W. 2, admitted 
that his family owned 900 square yards 
of house site in Sitharamapuram in Vija- 
yawada and another site attached to 
Vishnu Oil and Flour Mills by the time 
of the death of his father and that both 
the above sites were sold away in 1961 
for Rs. 20,000 out of which his share is 
Rs. 10,000. The plaintiff further stated 
that he is in possession and management 
of his late father-in-law’s estate ■worth 
more than one lakh of rupees and that 
his father-in-law’s estate is financing the 
litigation. It is further pleaded that the 
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pla in ti ff has means and funds to pay the 
court fees and can no longer be permit- 
ted to sue as a pauper. The respondent 
filed a counter that he did not come into 
any funds after the institution of the 
suit and that his mother sold the site and 
did not give any share to the plaintiff. 
His contention is that even according to 
the family arrangement, those sites were 
given to the mother. His deposition did 
not mean that he had got into possession 
of the property or was possessed of any 
means. The statement regarding the use 
of the estate of his father-in-law in finan- 
cing the litigation is also misconstrued. 
The plaintiff, therefore, contended that 
he cannot be dispaupered. 

2. The trial Court, after reference to 
Order 33, Rule 9 C. P. C. came to the con- 
clusion that a person can be dispaupered 
only if he comes into funds or property 
after the institution of the suit. It can- 
not be considered as to whether he had 
certain property at the date he was de- 
clared to be a pauper and whether that 
fact was suppressed from the Court. The 
view taken by the trial court is wrong. If 
it is brought to the notice of the trial 
Court that the plaintiff, when he filed 
the application for permission to sue as 
a pauper, was in possession of certain pro- 
perties or entitled to the same and could 
have, on the strength of his possession or 
right, raised the necessary funds for pay- 
ment of the court fees and that matter 
was suppressed from the Court, certainly 
it would be a sufficient ground to dis- 
pauper such a plaintiff. In such a case, 
it would amount to a fraud on the Court. 
A Division Bench of the Madras High 
Court in Chellammal v. Muthulakshml 
Ammal, (1945) 1 Mad LJ 53= (AIR 1945 
Mad 296) has held that where it is found 
that leave to appeal as a pauper was ob- 
tained by a person without disclosing his 
assets and interests in the property, such 
a plaintiff should be dispaupered. It is 
contended by the learned counsel for the 
respondent that the question that these 
matters were suppressed from the Court 
at the time when his client was permitt- 
ed to sue as a pauper, is being argued for 
the first time in this Court. That was 
never the case pleaded by the petitioners 
in the lower court. There is some force 
in this argument because from the affi- 
davit that was filed, it is clear that this 
specific case was not pleaded by the 
petitioners in the lower court. No doubt, 
this is brought to the notice of the lower 
court in the statement given by the res- 
pondent in his evidence as P. Y, r . 2 who 
is sought to be dispaupered. It is, there- 
fore, just that the respondent should be 
given an opportunity to meet the case 
that he had certain assets or rights in 
certain assets and suppressed the same at 
the time when he was declared as a pau- 
per. I set aside the order of the lower 
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court and remand this case for that pur- 
pose. The lower court shall consider the 
allegation that the respondent-plaintiff 
was possessed of certain assets or he had 
certain assets and rights in the property, 
on the strength of which he could raise 
the necessary court fees at the tune of the 
institution of the suit and suppressed the 
same from the Court, and decide the flat- 
ter Both sides will be at liberty to lead 
evidence In the lower Court 

a. -With this direction, the revision la 
allowed. No order as to costs. 
DGB/DVC. Revision allowed. 


AIR I960 ANDHRA PRADESH 146 
(V 56 C 46) 

GOPALRAO EKBOTE, J 
Sikander Shah, Petitioner v Syed 
Abdul Rehman, Respondent 
Civil Revn. Petn. No 1856 of 1966 D/- 
30-12-1967 from order of Sub J, 
Warangal. D /. 23-6-1966 
Civil P C. (1908). O 21, R. 10— Specific 
Relief Act (1877). S. 28 — Decree for 
specific performance — Defendant to 
execute sale deed on plaintiff* depositing 
purchase money within fixed tune — 
Defendant also to pay costs — Amount 
of costs larger than purchase money — - 
Plaintiff seeking set off under R. 19(b) of 
O 21, C P C. instead of depositing money 
within fixed time — S. 28 of Specific 
Belief Act (1877) not attracted. 

A set-off under O 21, R. 19 can be 
ordered even though the remedy of each 
party against the other is not precisely 
of the same character Thus costs award- 
ed can be set off against the purchase 
money which the vendee is directed to 
deposit within a specified time in a decree 
for specific performance, or vice versa. 
If, therefore, the amount of costs award- 
ed is larger than the purchase money 
which the vendee is directed to deposit 
within a specified time and the vendee 
files an execution petition to claim set 
off under O 21, R. 19(b) instead of 
depositing money within that time, the 
vendee is Justified in claiming a set off 
and the judgment-debtor cannot get the 
contract rescinded under Section 28 of 
the Specific Relief AcL AIR 1954 Bom. 
335 and AIR 1936 Mad 626 Followed. 

\ (Paras 9, 11) 


Cases Referred. Chronological Para: 
(1954) AIR 19_'4 Bom 335 (V 41) = 

(1954) Bdm 678, Ganpatt v 
Nllkanth ir 

(1936) AHl 1936 i&d 626 (V 23)= 

71 Mad LJ 506 tSSiinnammai V 
v-tudambara \ 2( 

ji Redd), for Petitioner 

Mr Ahmed Khan, for hSpondent. 

' /68 T * 


JUDGMENT. This is a revision peti- 
tion filed against the order of the 
Subordinate Judge, Warangal given on 
23rd June, 1966 whereby the learned 
Subordinate Judge dismissed the peti- 
tion filed by the petitioner before me 
under Section 28 of the Specific Relief 
Act. 

2 The material facts are that decree 
for specific performance was passed on 
14-2-1966 In O S No 55 of 1965 in 
favour of the respondent and against 
the petitioner before me in the following 
terms: — 

’The defendant should execute and re- 
gister the sale deed in respect of the 
suit property in plaintiff’s favour on 
payment of Rs. 1100 by the plaintiff 
within 3 months from this date. In 
default the plaintiff will be entitled to 
get the sale deed executed through 
coral by depositing the balance of sale 
consideration and registration expenses. 
The defendant shall bear the costs of 
the suit incurred by the pl aintiff ’ 

3 The petitioner, who was the defen- 
dant In the suit, filed an application under 
Section 151. CPC. alleging inter alia 
that since the plaintiff has not deposited 
the amount specified In the decree within 
three months as the decree directed, the 
decree should be rescinded. 

4. In his counter, the decree-holder^ 
respondent stated that he had already fil- 
ed E. P. No 10 of 1966 asking the Court 
to enter satisfaction upon the decree for 
Rs. 1100 to be paid by him to the Judg- 
ment-debtor towards the balance of con- 
sideration and for executing the decree 
for the balance of Rs. 739-65P recover- 
able by him towards the costs awarded. 
It was in these circumstances he contend- 
ed that there was no question of deposit- 
ing the sale consideration in the court 
within three months. The judgment-deb- 
tor himself was bound to pay to the res- 
pondent a higher amount by way of costs 
under the decree. 

5 The learned Subordinate Judge ac- 
cepted the contention of the decree-hol- 
der and dismissed the petition filed by 
the judgment-debtor It is this view that 
is now questioned in this revision-peti- 
tion. 

6 It fir no doubt true that the judg- 
ment-debtor had filed the application in 
the Court below under Section 151, C. P. 
C. but the provision applicable to such a 
petition Is Section 28 of the Specific Re- 
lief Act. which runs as follows: 

"(1) "Where in any suit a decree for spe- 
cific performance of a contract for the 
sale or lease of immoveable property has 
been made and the purchaser or lessee 
does not. within the period allowed by the 
decree or such further time as the Court 
may allow, pay the purchase money or 
other sum which the Court has ordered 
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him to pay, the vendor or lessor may ap- 
ply in the same suit in which the decree 
Es made, to have the contract rescinded 
and on such application the Court may, 
by order, rescind the contract either so 
£ar as regards the party in default or al- 
together, as the justice of the case may 
require”. 

I am not concerned with the other sub- 
sections in this case. It is under this 
provision that it was contended in the ap- 
plication filed by the judgment-debtor in 
the Court below that since the decree- 
holder has failed to deposit the amount 
as directed by the decree within three 
months, which amount was the considera- 
tion for the sale, the judgment-debtor 
is entitled to get the contract rescinded. 
The contention of the decree-holder on 
the other hand was that he would be 
deemed to have deposited the amount 
because he made his intention clear by 
Sling execution petition that he has 
set off the amount which he had to pay 
under the decree to the judgment-debtor 
towards consideration for the sale ag ains t 
the amount of costs which is larger than 
the amount of consideration of sale 
Which he is entitled under the decree 
to get from the judgment-debtor. Sec- 
tion 28 in those circumstances cannot be 
Invoked by the judgment-debtor. 

7. The short question therefore for 
my consideration is as to whether the 
decree-holder was justified in setting off 
the amount of sale consideration which 
he was directed to deposit in the Court 
within three months from the date of 
the decree against the larger amount of 
costs which he had to recover from the 
Sudgment-'debtor. 

8. Now, under Order XXI Rule 19, 
C. P. C„ where application is made to a 
Court for the execution of a decree under 
which two parties are entitled to recover 
sums of money from each other then — 

(a) if the two sums are equal, satisfac- 
tion for both shall be entered upon the 
decree and under CL (b), if the two sums 
are unequal, execution can be taken out 
only by the party entitled to the larger 
sum and for so much only as remains 
after deducting the smaller sum and 
satisfaction for the smaller sum shall be 
entered upon the decree. 

9. A careful reading of this Rule 
would indicate that it provides for a set 
off in the case of cross claims contained 
in the same decree The principle un- 
derlying the provision is to prevent each 
side ta king out execution in respect of 
s ums due under the same decree.. Although 
at one time the Allahabad High Court 
had held a view that a set off could not 
be ordered unless the parties had 
identical rights of execution in respect 
of their claims , it is now firmly settled 
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that a set off under Rule 19 of Order XXI, 
C, P. C. can. be ordered even though the 
remedy of each party against the other 
is not precisely of the same character. 
Thus, costs awarded can be set off against 
the purchase money which the vendee 
is directed to deposit within a specified 
time in a decree for specific performance 
or vice versa. 

10. In Chinnammal v. Chidambara 
AIR 1936 Mad 626 a decree was passed 
by the Court which provided that on 
the plai nti ff’s depositing into Court a 
certain, sum within a fixed time, the 
defendant was to execute a deed of con- 
veyance in plaintiffs favour, and further 
that the defendant was to pay the plain- 
tiff a certain amount by way of costs. 
The plaintiff deposited a sum of money 
after deducting the amount of costs pay- 
able to him under the decree and also 
other sums claimable by way of restitu- 
tion and interest thereon. The learned 
Judge held that the claims were in the 
nature of cross demands arising out of 
the same transaction and the doctrine of 
equitable set off allowed by the Courts 
of equity held good and hence the plain- 
tiff deposited the proper amount in Court. 
Following the principles laid down in 
this case, the Bombay High Court held 
in GanpatL v. Nilkanth AIR 1954 Bom 
335 at p. 337: 

"(i) Apart from the language of Order 
21 Rule 19(b), the plaintiffs were entitl- 
ed to deduct Rs. 1469-6-3 from the stun 
of Rs. 2, 172 and the defendant was bound 
to execute a sale deed in favour of the 
plaintiffs upon receiving Rs. 1,702-9-9 
after deducting Rs. 469-6-3 from the sum 
of Rs. 2,172. 

(ii) If the defendant was entitled to a 
sum of Rs. 2,172 from the plaintiffs, 
the plaintiffs had a claim against the 
defendant to the extent of Rs. 469-6-3 
and the plaintiffs were entitled to rely 
upon Order 21 Rule 19(b). 

But even in a case where the decree 
is worded in a different language, L e., 
where the decree provides that upon the 
plaintiff paying the defendant a stated 
sum of money, the defendant shall ex- 
ecute a sale deed in favour of the plain- 
tiff, in such a case also O. 21 R. 19(b) 
may apply.” 

11. It will thus be dear that whether 
the set off is taken to fall under Order 
XXI Rule 29(b) C. P. C. or is permitted 
on general prindples of equity and in 
exercise of the inherent power of the 
executing court, in either case, the decree- 
holder was justified in daiming a set off. 
In these circumstances, it cannot validly 
be contended that the decree-holder had 
failed to deposit the amount within three 
months from the date of the decree as 
was directed by the decree. Section 28 
of the Specific Relief Act therefore 
cannot be successfully invoked by the 
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Judgment-debtor in such a case. I am 
therefore satisfied that the Judgment of 
the Court below does not suffer from any 
infirmity which calls for interference at 
the hands of this Court 

12. The revision petition therefore Is 
dismissed with costs. 

GDR/D.V.C. Revision dismissed. 


AIR 1969 ANDHRA PRADESH 14J 
(V 56 C 47) 

GOPALRAO EKBOTE. J. 

The President Shishu Vihar BhaginI 
Mandal, Hyderabad and another. Peti- 
tioners v. Yellaiah. Respondent. 

Civil Revn. Fetns. Nos. 1968 and 1969 of 
1966. D /- 27-12-1967 from decrees of 
Chief Judge, City Sm. C. C. Hyderabad 
D/-18-11-2966. 

Evidence Act (1872), S. 145 — Recall 
of witness for cross-examination — State- 
ment — Meaning of — Statement not 
fully recorded or recorded in form of 
memorandum falls within ambit of sec- 
tion. 

The term "statement" is not defined 
anywhere in the Evidence Act It has 
a wider connotation. The Section Itself 
contemplates a statement which is either 
written by the witness himself or which 
was reduced into writing by some one 
else. It would not therefore be proper 
to construe the expression "statement" in 
a narrower way. That would defeat the 
very purpose of Section 145. It Is there- 
fore clear that even the statements 
which are not fully recorded or statements 
which are recorded in the form of 
memorandum are statements falling 
within the ambit of S. 145 of the Evidence 
Act AIR 1959 SC 1012 (1023) and AIR 1933 
Pat 589 and AIR 1945 CaL 159. Ret 

(Paras 2A and 7) 
Cases Referred: Chronological Paras 
(1959) AIR 1959 SC 1012 (V 46)= 

1959 Cri LJ 1231, Tahsildar 
Singh v. State of U. P. A 

(1945) AIR 1945 Cal 159 (V 32)= 

46 Cri U 692, Emperor v. AJIt 
Kumar 0 

(1933) AIR 1933 Pat 589 (V 20)= 

35 Cri LJ 379, Emperor v. 
Najibuddin 5 

(1847) 1 Ex 91=16 LJ Ex 259, 
Attorney General v. Hitchcock 2 
J. V. Vaidya and L. P. SahagaL for 
Petitioners: H. S. Guxuraj Rao, for Res- 
pondent (in C. R. P. No. 1969/66). 

JUDGMENT: These two revision peti- 
tions arise out of two LAs. filed in the 
Court below for the purpose of recall- 
ing P. W. 1 and for permission to cross- 
examine him with reference to previous 
statements recorded by the same Court 


The relvant facts are that the respon- 
dent-plaintiff instituted the suit in the 
court of small causes for recovery of a 
certain amount The trial of the said 
suit had an unfortunate and chequered 
career. The Chief Judge, who tried the 
case first, was transferred before the 
case was concluded. He had recorded the 
statement of P. W» 1, the plaintiff. It is 
known that under the provisions of the 
Hyderabad Small Cause Courts Act full 
evidence of a witness Is not recorded nor 
It Is read out to the witness nor his 
signature taken thereupon. What is re- 
corded is only the notes made of the 
statement before the S mall Cause Court 
by the Judge. Subsequently another 
Chief Judge came in. According to the 
provisions of the S mall Cause Courts 
Act, a de novo trial had to be made. The 
evidence of P. W. 1, was again recorded 
by the learned Chief Judge. This time 
before the trial could be concluded he 
was also transferred , and the . present 
Chief Judge of the City Small Cause 
Court commenced the trial. He recorded 
the statement of P. W. 1 again. While 
the witness was In the course of cross- 
examination, the learned counsel for the 
defendants sought to put to P. W. 1 
certain statements he had -made pre- 
viously before the two Presiding Officers 
of the Small Cause Court in this very 
case for the purpose of contradicting 
the witness under Section 145 of the 
Evidence Act 

The plaintiff objected to this course 
and consequently I. A. No. 513 of 1966 
was filed by the defendants with a re- 
quest that P. W. 1 should be permitted 
to be cross-examined with reference to the 
previous statements. Both these applica- 
tions were objected to by the plaintiff. 
The lower court dismissed both these 
petitions mainly on the ground that the 
notes of the statement of P. W. 1 made 
by the two Presiding Judges of the Court 
of Small Causes, Hyderabad do not come 
within the meaning of the word ’'state- 
ment" appearing in Section 245 of the 
Evidence Act. The defendants therefore 
cannot be permitted to cross-examine 
P. W. 1 with reference to those two pre- 
vious statements for the purpose of con- 
tradicting him under Set 145 of the Evi- 
dence Act. It is this view that is now 
questioned In these two revision peti- 
tions. Since the questions are common 
I would dispose them of by one common 
order. 

2A Section 145 of the Evidence Act 
reads as follows: 

"A witness may be cross-examined as 
to previous statements made by him fa 
writing or reduced into writing, and re- 
levant to matters in question without 
such writing being shown to him, or be- 
ing proved; but, if it is intended to con- 
tradict him by the writing, his attention 
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must before the writing can be proved, 
be called to those parts of it which are to 
be used for the purpose of contradicting 
him.” 

The preliminary portion of the said sec- 
tion permits a witness to be cross-exa- 
mined with reference to previous state- 
ments made by him either in writing or 
which statements were reduced into writ- 
ing. In either case, the cross-examina- 
tion must be relevant to the matters in 
question. That can be done even without 
such writing being shown to him or be- 
ing proved. But if the purpose of the 
cross-examination is to contradict him 
by the previous statement or any portion 
thereof, before the writing can be prov- 
ed, the attention of the witness must be 
called to those parts of the previous state- 
ments which are sought to be used for the 
purpose of contradicting him. The term 
'statement’ is not defined any where in 
the Evidence Act. It has a wider con- 
notation. The section itself contemplates 
a statement which is either written by 
the witness himself or which was reduc- 
ed into writing by some one else. It 
would not therefore be proper to construe 
the expression "statement” in a narro- 
wer way. That would defeat the very 
purpose of Section 145. 

2. The object and effect of the rule in 
Section 145 has been thus stated by Al- 
derson, B. in Attorney General v. Hitch- 
cock, (1847) 1 Ex 91 (102): 

"A witness may be asked any question 
which, if answered, would qualify or con- 
tradict some previous part of that wit- 
nesses’ testimony, given on the trial of the 
issue, and, if .that question is put to him 
and answered, the opposite party may 

then contradict him You may ask 

him any question material to the issue, 
and if he denied it, you may prove that 
fact, as you are at liberty to prove any 
fact material to the issue”. 

3. In this case the previous statement 
is the evidence given by P. W. 1 before 
the Court of Small Causes. It is no 
doubt true that under the provisions of 
the Small Cause Courts Act it was not 
obligatory on the part of the Court to re- 
cord the statement in full and then read 
it out to the witness and obtain his signa- 
ture thereon. Under the provisions of 
that Act, it is enough if the notes of the 
evidence are reduced into writing by the 
Judge of the Small Cause Court. Merely 
because the statement is not recorded in 
full or it is not read out or his signature 
obtained thereon, I fail to see how such 
a record of evidence could be excluded 
from the 'meaning of the word "state- 
ment” appearing in Section 145. It is a 
statement which though not in the hands 
of the witness himself, yet it is a state- 
ment which has been reduced into writing 
by the Judge of the Small Cause Court 
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Such a statement therefore can be put to 
the witness under Section 145 for the 
purpose of contradicting him. It cann ot 
be in doubt that the previous statement 
may be letter, account books, written 
statement or even depositions. In the 
case of depositions they can either be in 
the form of fully recorded statements by 
the Court or notes made of the state- 
ment under the provisions of the Small 
Cause Courts Act. I do not therefore see 
as to why a statement, which was reduc- 
ed into writing, in the form of notes by 
a Court of Small Causes cannot come 
within the ambit of Section 145. I am of 
the view that any evidence taken in a 
summary case including a small cause 
case may be admissible upon the condi- 
tions and for the purposes described in 
Section 145 of the Evidence Act. Unless 
otherwise compelled by any authority, I 
am inclined to hold that such a statement 
falls within the purview of Section 145 of 
the Evidence Act. I do not therefore 
agree with the learned Chief Judge that 
the defendants could not put questions 
under Section 145 with reference to those 
previous statements of P. W. 1 with a 
view to contradict him under Section 145 
of the Indian Evidence Act. 

4. There is no direct authority which 
will cover the case in point. There are, 
however, observations made in the fol- 
lowing cases which support the conclu- 
sion. In Tahsildar Singh v. State of U. P., 
AIR 1959 SC 1012 at p. 1023 their Lord- 
ships observed: 

"The record of a statement, however 
perfunctory, is assumed to give a suffi- 
cient guarantee to the correctness of the 
statement made, but if words not record- 
ed are brought in by some fiction, the ob- 
ject of the section would be defeated”. 

5. In Emperor v. Najibuddin, AIR 
1933 Pat 589 a Bench of the Patna High 
Court said: 

"A statement to an investigating offi- 
cer can be deemed to have been 'reduced 
into writing’, even when the officer has 
not recorded the statement in full, but 
has merely noted the gist of what was 
stated to him”. 

6. In Emperor v. Ajit Kumar Ghosh, 
AIR 1945 Cal 159 it was observed by the 
learned Judges: 

“For S. 162 it is immaterial whether 
the statement is recorded in the actual 
words of the witness. It is sufficient if it 
Is written in the diary merely in the 
form of a memorandum”. 

7. It will thus be clear that in thej 
abovesaid cases even the statements 
which were not fully recorded or state- 
ments which were recorded in the form 
of memorandum were treated as state- 
ments falling within the ambit of section 
145 of the Evidence Act I am therefore 
satisfied that the Court below has erred 
in disallowing the two applications. 
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8. I would therefore allow the revi- 
sion petitions and set aside the orders of 
the Court below The Court below 
would permit P. W, 1 to be recalled and 
allow the defendants to cross-examine 
P. W 1 with reference to his previous 
Statements for the purpose of Section 145, 
Evidence Act The petitioners will get 
their costs in C. R. P, No 1968 ol 1966 
only 

yGW/D V.C. Petition allowed. 
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MOHAMED MIRZA, J. 

K. Janardhan Reddy, and another. Peti- 
tioners v The Vlth City Magistrate Cri- 
minal Court, Hyderabad, and others. Res- 
pondents. 

Criminal Revn. Cases Nos. 337 of 1967 
and 338 of 1967 and Criminal Revn. 
Petns. Nos. 311 and 312 of 1967, D /- 13- 
[12-1967 

Criminal P. a (1898). S. 145 — Pos- 
session of part of joint family property 
by one member — Not proper ground to 
initiate proceedings under S. 145 — (Hindu 
law — Joint family property). 

Where the property in dispute is a joint 
family property, proceedings under S 145 
cannot be initiated on the ground that 
one member of the fa m ily is In actual 
and exclusive possession of part of the 
family property, which may give rise to 
the dispute likely to cause breach of 
peace. Unless there is a partition in the 
famil y any member who is in possession 
of any part of the joint family property, 
can only be in possession on behalf of 
other family members. (Paras 6, 7) 
T V Sarma and G S Dwarakeswararao, 
for Petitioners (in both petns). K. Jaya- 
chandrareddy, AddL Public Prosecutor, 
for 1st Respondent (State) (in both petns ), 
B V. Subbarayudu and M. A. Khader, for 
2nd Respondent (in "both petns.), C. M- 
Reddy, for 3rd Respondent (In CrL R. C. 
No 337/67), M. Sudhakarreddy for 4th 
Respondent {in Crl. R. C. No 337/67) 
ORDER- Criminal Revision Petition No 
337 of 1967 is directed against an order of 
the learned 6th City Magistrate, Hydera- 
bad initiating proceedings under S 145, 
CrPC.InM.a8 of 1967 on his file. 

2. It appears that a petition was filed 
by one K. Narasl mh a Reddy and K. Kri- 
shna Reddy against K. Janardhan Reddy 
and K, Pulla Reddy, alleging that the 
parties were members of a joint Hindu 
family. No partition of Joint family pro- 
perty had taken place till the time this 
petition was filed, and It was also stated 
that K. Janardhan Reddy and EL Pulla 
Reddy, and other members of the famil y 
BL/FL/A663/68 


were living in the house from the time 
the construction was started. Some other 
facts were also mentioned, but I am not 
concerned with those facts, because they 
are not necessary for a decision of this 
case. But, it was mentioned before the 
Magistrate's Court that K. Janardhan 
Reddy and K_ Pulla Reddy, in collusion 
with one Sitarama Raju. who is a tenant, 
had planned to dispossess the petitioners 
from the bouse, a portion of which was 
In his possession, and it was requested 
that in view of the likelihood of the 
breach of peace, proceedings under Sec- 
tion 145 Cr. P. C. may be started. 

3. It appears that the learned Magis- 
trate was satisfied only on the basis of 
this petition that there was a likelihood of 
the breach of peace, and, therefore, be 
initiated the proceedings. This petition 
is filed on behalf of K. Janardhan Reddy 
and K, Pulla Reddy, challenging the 
jurisdiction of the Magistrate to initiate 
the proceedings under S 145, Cr. P. C 

4. The learned counsel for the peti- 
tioners has contended that it is a joint 
family property, and as such, the Magis- 
trate should not have started any proceed- 
ings. as he doe3 not get any jurisdiction 
to do so. I have set out the salient fea- 
tures of the petition earlier in the course 
of this order from which, it is quite clear, 
that the house about which it is alleged 
that there was a likelihood of the breach 
of peace. Is a joint family property, and 
it also is a fact that no division of the 
joint family property has taken place so 
far. In this situation can it be said that 
K. Narasimha Reddy and K. Krishna 
Reddy were in actual and exclusive pos- 
session of the portion of the house in 
dispute? 

5. The learned counsel for the respon- 
dents has urged before me that what the 
court has to see is whether a party is in 
actual possession of the property in dis- 
pute. and if it is satisfied on that account, 
the wras drag?, vnasefi hie tsto to he 
Irregular, 

6. It is settled law that proceedings 
under S 145 Cr. P a can be started only 
on the ground that a dispute likely to 
cause a breach of peace exists concern- 
ing land or water, and the court lias to 
decide the question of actual possession 
If a member of the joint family is in pos- 
session of a part of the property, can It 
be said that he Is solely In actual posses- 
sion? Unless there is a partition In the 
family, any member who is in actual pos- 
session of any part of the joint family 
property, can only be In possession on be- 
half of other family members. In matters 
of Joint family property, no member of 
the Joint family can claim any part of the 
joint f a mily property exclusively for him- 
self. because. Inherently, every member 
of the joint family has a right in the pro- 
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perty, though, some portion may be in 
possession of one of the members of the 
joint family. 

7. A number of affidavits have been 
filed on behalf of the petitioner herein, 
and counter-affidavits have also been fil- 
ed, but, I am disinclined to take those affi- 
davits, and counter-affidavits into account 
in disposing of this petition. I am res- 
tricting myself only to. the. averments 
made in the original petition given by the 
respondents herein, and from which, I am 
satisfied that the property in dispute, is 
a joint f amil y property, and no one mem- 
ber of the joint family can claim actual 
and exclusive possession. As such. I think 
the learned Magistrate was not competent 
to initiate the proceedings under S. 145 
Cr. P. C., and, therefore, I direct that 
these proceedings will be dropped. 

8. In the result. Criminal Revision Case 
No. 338/67, which has been filed by one 
Sri G. Narayan Rao, who claims to be one 
of the tenants in the disputed house, fails, 
and is dismissed. 

TC/D.V.C. Revirion dismissed. 
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BASI REDDY, J. 

R. Satyanarayana and others. Peti- 
tioners v. Saidayya and others. Respon- 
dents. 

Election Petn. No. 15 of 1967 and 
Applns. Nos. 180, 122, 210, 212 and 211 of 
1967, D/- 8-3-1968. 

(A) Representation of the People Act 
(1951), Ss. 86(1). 79(b), 82(b), 123(1) (B) 
(a) — Election petition — Parties to — 
Candidate withdrawing from contest — 
Allegations of bribery against him — He 
is a necessary party to election petition — 
Failure to implead him is fatal. 


It is well settled that a candidate whose 
nomination has been accepted but who 
withdraws from the election and does not 
contest the election, is a candidate within 
the meaning of S. 79(b) of the Act, and 
under S. 82(b) it is incumbent on the elec- 
tion petitioner to join him as a respon- 
dent, if it is alleged that he had received 
bribe as a reward for withdrawing. 

(Para 13) 

(B) Representation of the People Act 
(1951), S. 123 — Scope. . 

Under S. 123, both the giver and the 
taker would be guilty of the corrupt 
' practice of bribery. (Para 16) 

(C) Representation of the People Act 

(1951), S. 86 — Election petition — Ne- 
cessary party not impleaded Petition 
liable to he dismissed — Delay cannot be 
condoned — (Limitation Act (1963), S. 5) 
— (Civil P. C. (1908), O. 1 R. 10)- 
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Where the statutory provision like S. 86 
of the Representation of the People Act 
co mm a n ds the Court to dismiss an elec- 
tion petition' in limine if certain require- 
ments are not satisfied, neither Order I, 
Rule 10 of the Code of Civil Procedure 
nor Section 5 of the Limitation Act can be 
called in aid. (Para 18) 

(D) Representation of the People Act 
(1951), S. 86(1) and (4) — Sub-section (4) 
when comes into play. 

Sub-section (4) of S. 86 permits a can- 
didate not already a respondent to come 
on record; but that sub-section would 
come into play only in cases where sub- 
section (1) of S. 86 does not operate. 
Therefore, if under sub-section (1) of Sec- 
tion 86 the Bigh Court dismisses an elec- 
tion petition for non-compliance with the 
provisions of S. 82, there is no election 
petition pending in which a candidate can 
seek to he added as a respondent. 

(Para 22) 

Y. Sivarama Sastry and P. Balakrishna- 
murthy, for Petitioner in the petition 
and applicant in Applications Nos. 122 and 
210 of 1967 and 1st respondent in Appli- 
cations Nos. 180. 211 and 212 of 1967; B. 
Balamukundareddy and Vada Rajagopala 
Reddy, for the 1st Respondent in the peti- 
tion and 1st Respondent in Applications 
Nos. 122 and 210 of 1967 and Petitioner in 
Application No. 180 of 1967 and 2nd Res- 
pondent in Applications Nos. 211 and 212 
of 1967: A. Rangacharyulu, for the Appli- 
cant in Applications Nos. 211 and 212 of 
1967 and the Respondent No. 3 in the 
petition. 

ORDER: Before dealing with all these 
connected applications arising out of Ele- 
ction Petition No. 15 of 1967, it is neces- 
sary to state the relevant facts in chrono- 
logical order. At the last general elec- 
tion held in February 1967, five persons 
filed their nomination papers with a view 
to contest the election from the Gajwel 
reserved constituency for a seat in the 
Andhra Pradesh Legislative Assembly. 
They were: (1) Gajwelli Saidiah, (2) J. H. 
Krishnamurthi, (3) A. L. Sailoo, (4) Man- 
nay Balaiah and (5) Ferka Narayana. 
After scrutiny of their nominations on 
21-1-1967, the returning officer rejected 
the nomination paper of Perka Narayana 
and accepted the nominations of the re- 
maining four candidates as they were 
found to be in order. On 23-1-1967 Man- 
nay Balaiah gave a notice in writing sign- 
ed by him to the returning officer, with- 
drawing his candidature. Thereafter a 
list of the names of the three contesting 
candidates was published by the return- 
ing officer. Polling took place on 21-2- 
1967. and Gajwelli Saidiah, who has stood 
on the Congress ticket was declared to 
have been duly elected. 

2. On 11-4-1967 one R. Satyanarayana, 
a voter of Gajwel reserved constituency. 
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presented the present election petition 
(Election Petition No 15 of 1967) To 
this election petition, he impleaded 
Saidiah, Knshnamurtfu and Sailoo as the 
first, second and third respondents re- 
spectively The election of the 1st re- 
spondent (Saidiah) was called m ques- 
tion on the main ground that he had 
committed various corrupt practices. 
The reliefs sought in the election peti- 
tion were: 

“1 To declare the election of the 1st 
respondent herein, viz. Saidiah, to the 
Andhra Pradesh Legislative Assembly 
from the Gajwel constituency as void, 

2. To render a finding that the 1st re- 
spondent herein, his election agent, poll- 
ing agents and other workers mentioned 
in Schedule-I, have committed the cor- 
rupt practices enumerated in Section 123 
of the Act 

3 Costs of this Election Petition be 
awarded, and 

4. pass such further and other order or 
orders as may be found expedient under 
the circumstances of the case or as this 
Hon'ble Court deems fit 

3 It is not necessary for the present 
purpose to enumerate the numerous cor- 
rupt practices alleged in the election peti- 
tion. It will be sufficient to refer to 
paragraphs 5 and 8 of the election peti- 
tion. Paragraph 5 is as follows: 

"In addition to the three respondents 
herein, two other persons by name, Perka 
Narayana, resident of Konapuxam, ham- 
let of Akkavaram village Gajwel taluq 
and Balaiah of Toopran village also filed 
their nomination papers. The said B al ai ah 
has been made to withdraw by the 1st 
respondent herein on payment of illegal 
gratification of a sum of Rs. 3 000 
Paragraph 8 reads* 

"The first respondent herein has com- 
mitted the corrupt practice of inducing 
another candidate, Balaiah, to withdraw 
from the contest by making the gift of 
Rs. 3000 (Rupees three thousand) by way 
of illegal gratification. The result of 
the election has also been materially 
affected by the same” 

On 19-4-1967 this Court found the elec- 
tion petition to be in order and notices 
were ordered to be issued to the respon- 
dents to appear and answer the claim 
made against them in the election peti- 
tion. The petition was posted to 16-7- 
1967 On 30 6-1967 Sn Sivarama Sastry 
the learned advocate for the petitioner, 
sought for time to file an amendment 
petition. Time was granted and an am- 
endment petition was filed in due course. 
One of the amendments sought by this 
petition was* 

"I pray that paragraph 5(a) may be 
permitted to be added in the following 
terms: 

"The candidate Balaiah was made a 
payment of Rs. 3000 (Rupees three thou- 


sand) by Saidiah (1st respondent) In the 
presence of M- Ranga Reddy, J Narsiah 
and S Mallaiah and two others at Toop- 
ran on 22-1-1967 The said amount was 
paid by M. Ranga Reddy to Saidiah who 
in turn paid to the said Balaiah. The said 
amount was paid by the 1st respondent 
calling upon the said Balaiah to withdraw 
his nomination ’ 

This amendment petition was filed on 12* 
7-1967 

4. By an order dated 21-7-1967 I 
allowed this amendment as well as the 
other amendments sought by the peti- 
tioner as they were merely an amplifica- 
tion of the corrupt practices already al- 
leged in the m a i n election petition. As 
regards the insertion of para 5(a). I said, 

"Admittedly para 5(a) gives further 
particulars by way of amplification in 
respect of the corrupt practice already 
alleged m para 5 of the Election Petition, 
namely that Balaiah who had filed his 
nomination had been bribed and made to 
withdraw from the contest.’ 

, Jk? 1 1116 lEt respon- 

se?* Saidiah filed Application No 180 of 
1967 under Section 86(1) of the Represen- 
tation of the People Act. 1951 (herern- 
after referred to as * the Act 1 ) praying 
that the High Court may be pleased tc 
dismiss Election Petition No 15 of 196 
for non-compliance with the provisions oi 
Section 82 of Act In the affidavit filet 
in support of that application it was stat- 
ed inter alia 

"I submit that the aforesaid allegation, 
(paragraphs 5 5(a) and 8 of the elector 
petition) are allegations of corrupt prac- 
tice against the said Balaish, a candi 
date, under Section 123(1) (b) (a) of the 
Kepreentation of the People Act 195L 
The Section Petitioner ought to have 
joined the said Balaiah, the candidate as 
■*> tiie Section PeUtion under 
Section 82(b) of the Representation of the 
People Act, 1951 The failure to implead 
the said candidate is fatal to the main 
tainabihty of the Election Petition. 

1 submit that Section 86(1) of the Re- 
presentahon of the People Act provides 
that the Election Petition which does noi 
compiy with the provisions of Section 81 
or 82 or 117 of the Act, shall be dismiss* 
ed by file High Court As Sn Balaiah, 
the candidate against whom allegations oi 
corrupt practice have been made, has not 
been joined as respondent to the Election 
Petition, the Election Petition does not 
comply with the provisions of Section 82 
225“ V 3 ., ** dismissed under Section 

S6(l) of the Representation of the People 
Act, 1951 

L therefore pray that this Hon’ble 
Court may be pleased to dismiss the 
Election Petition No 15/67 with costs 
under Section 86(1) of the Representa- 
tion of the People Act" 
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6. A counter was filed to this applica- 
tion by the election petitioner on 24-8- 
0L967 stating that there was no allegation 
of corrupt practice as such against 
Balaiah, within the meaning of Section 
123(l)(b)(a) of the Representation of the 
People Act, and further that Section 86(1) 
of the Act is not mandatory and non- 
compliance with its provisions, is curable. 

7. Subsequently on 24-8-1967 the 
election petitioner filed two applications, 
Applications Nos. 122 and 210 of 1967. 
By the first application he prayed that 
Balaiah may be impleaded as a party- 
respondent to the election petition. By 
Application No. 210 of 1967, which was 
filed under Section 5 of the Limitation 
Act, he prayed that the Court may be 
pleased to condone the delay in seeking 
to implead Balaiah as a party-respondent 
to Election Petition No. 15 of 1967 on the 
ground that he had been. under a bona 
fide impression that Balaiah was not a 
necessary party to the election petition 
as no allegation of corrupt practice had 
been made against the said Balaiah 
specifically, and the failure to implead 
Balaiah was due to a misapprehension 
on his part. 

8. Balaiah himself filed two applica- 
tions — Applications Nos. 212 and 211 of 
1967. Application No. 212 was filed 
under Section 86(4) of the Representa- 
tion of the People Act praying that he 
may be impleaded as a party-respondent 
to the election petition: and by Applica- 
tion No. 211 filed under Section 5 of the 
Limitation Act, he prayed that the Court 
may be pleased to condone the delay in 
filin g that application. 

9. I shall deal with application No. 180 
of 1967 first, then with Applications Nos. 
122 and 210 of 1967, and then with Ap- 
plications Nos. 212 and 211 of 1967 in that 
order. 

Application No. 180 of 1967. 

10. As noticed above, this is an appli- 
cation filed by the returned candidate 
Saidiah, who is the 1st respondent to the 
election petition. It is filed under Sec- 
tion 86(1) of the Act with a prayer that 
the election petition be dismissed under 
Section 86(1) of the Act for non-compli- 
ance with the provisions of Section 82 of 
that Act. Now, Section 86(1) of the Act 
is in the following terms: 

"The High Court shall dismiss an elec- 
tion petition which does not comply with 
the provisions of Section 81 or Section 82 
or Section 117.” 

Section 81 of the Act provides inter alia 
that an election petition may be presented 
by any candidate at such election or elec- 
tor within forty-five days of the date Oj. 
the declaration of the result, of the elec- 
tion. Section 117 of the Act lays down 
that at the time of presenting an election 
petition, the petitioner shall deposit m the 


High Court in accordance with the rules 
of the High Court a sum of two thousand 
rupees as security for the costs of the 
petition. 

11. Section 82 of the Act, with which 
we are concerned, reads thus: 

"Parties to the petition. — A petitioner 
shall join as respondents to his petition — 

(a) where the petitioner, in addition to 
claiming a declaration that the election of 
all or any of the returned candidates is 
void, claims a further declaration that he 
himself or any other candidate has been 
duly elected, all the contesting candidates 
other than the petitioner, and where no 
such further declaration is claimed, all 
the returned candidates; and 

(b) any other candidate against whom 
allegations of any corrupt practice are 
made in the petition”. 

12. It is to be noted that under clause 
(b) of Section 82 of the Act, "any other 
candidate”, which expression as defined 
by Section 79(b) of the Act means a per- 
son who has been duly nominated as a 
candidate for the election, shall be im- 
pleaded as a respondent to the election 
petition, if allegations of corrupt practice 
are made against him. 

13. It is now well settled that a can- 
didate whose nomination has been accept- 
ed but who withdraws from the election 
and does not contest the election, is a 
candidate within the meaning of Section 
79(b) of the Act, and under Section 82(b) 
it is incumbent on the election petitioner 
to join him as a respondent, if a corrupt 
practice is alleged against him. In the 
present case, Balaiah was one of the per- 
sons whose nomination was accepted by 
the Returning Officer on 21-1-1967. On 
23-1-1967 he withdrew his candidature. 
It was alleged in the election petition that 
Balaiah had been paid Rs. 3,000 by Saidiah 
in the presence of three named persons 
on 22-1-1967 and that the said amount 
was paid by the 1st respondent calling 
upon the said Balaiah to withdraw his 
nomination, and thereby the 1st respon- 
dent had committed the corrupt practice 
of inducing another candidate Balaiah to 
withdraw from the contest by making him 
a gift of Rs. 3,000 by way of illegal grati- 
fication. It was further alleged that by 
this act of bribery, Balaiah had been 
made to withdraw from the contest by 
the 1st respondent. 

14. Thus there was an allegation that 
Saidiah had paid a bribe, that Balaiah 
had received the bribe, and that the 
bribe had been paid and received as a 
motive or reward for Balaiah withdraw- 
ing from being a candidate. Section 123 
of the Act lays down what acts amount 
to corrupt practices. Sub-section (1){B) 
(a) of that section provides: 
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’"Bribery’, that is to say — 

(B) the receipt of. or agreement to re- 
ceive any gratification, whether as a 
motive or a reward— 

(a) by a person for standing or not 
stan ding as, or for withdrawing or not 
withdrawing from being a candidate” 
Since an allegation of corrupt practice 
was made against a candidate whose no- 
mination had been accepted but who had 
withdrawn his candidature, he would be 
a necessary party by virtue of Section 
82(b) of the Act. Nevertheless Balaiah 
was not impleaded as a party-respondent 
to the election petition. In such a situa- 
tion, Section 86(1) of the Act comes into 
play and It enjoins in express and explicit 
terms that the High Court shall dismiss 
an election petition which does not com- 
ply with the provisions of Section 82. 
This being a mandatory provision, the 
High Court has no other alternative in a 
situation like that but to dismiss the elec- 
tion petition. 

15 It was, however, contended by Sri 
Sivarama Sastry on behalf of the elec- 
tion petitioner that the provisions of Sec- 
tion 86(1) are only directory and not man- 
datory and non-compliance with them 
does not entail the dismissal of the elec- 
tion petition. This contention is obvious- 
ly untenable. It is perfectly plain that 
the sub-section is imperative and 
peremptory and not merely faculta- 
tive and permissive, for it says that the 
TT. ph Court shall dismiss an election peti- 
tion which does not comply with the pro- 
visions of Section 81 or Section 82 or Sec- 
tion 117 It leaves no discretion to the 
High Court, there is no option but to dis- 
miss the election petition. 

16 Sn Sivarama Sastry. while not 
contesting the position that though Bal- 
aiah had withdrawn from the contest he 
is a candidate within the meaning of Sec- 
tion 82(b) of the Act submitted that nei- 
ther in the election petition nor in the 
amendment which was earned out by the 
insertion of paragraph 5(a) is there a 
specific allegation of corrupt practice 
against Balaiah, It was urged that the al- 
legation made m the election petition was 
only against the 1st respondent (Saidiah) 
to the effect that he had given a bnbe of 
Rs_ 3,000 and made Balaiah withdraw 
from the contest. Since there was no al- 
legation of bribery against Balaiah speci- 
fically the learned advocate contended 
that Balaiah is not a necessary party to 
the election petition. This contention is 
unacceptable for the simple reason that 
the averments made in the election peti- 
tion and amplified by the amendment, 
make it abundantly dear that what was 
alleged was that the 1st respondent had 
given a bribe of Its. 3,000 and induced 
Balaiah to withdraw from the contest, and 
that Balaiah had received the money and 
had in fact withdrawn from the contest. 
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Both the giver and the taker would i 
therefore be guilty of the corrupt prac-J 
tice of bribery, as envisaged by Section] 
123 of the Act 

17. That being the true effect of tha 
allegations made in the election petition, 
the failure to implead Balaiah as a party- 
respondent to the election petition Is, fa 
my opinion, fatal to its maintainability, 
and on that score the election petition Is 
liable to be dismissed and must be dis - 
missed. 

Applications Nos. 122 and 210 of 1967. 

18. As noticed already, the first ol 
these applications is to implead Balaiah 
as a party-respondent and the second one 
is to condone the delay In seeking to im- 
plead him. In the first place, 11 as 
1 have held, Section 86(1) of the Act Is 
mandatory and leaves no option to tha 
Court but to difimt're the election petition 
if a necessary party, as envisaged by Sec- 
tion 82 of the Act, is not impleaded, and 
the election petition is consequently dis- 
missed, no question of impleading a party 
or excusing the delay in impleading a 
party would arise because m such a case 
there would be no election petition pend- 
ing before the Court In my judgment 
neither Order L Rule 10 of the Code of 
Civil Procedure nor Section 5 of the 
Limitation Act can be called in aid in a 
situation like that where the statutory 
provision commands the Court to dismiss 
an election petition In liralna if certain re- 
quirements are not satisfied. A provision 
of this nature cannot be circumvented by 
having recourse to the provisions of other 
enactments. Therefore in a case like this, 
the question of Impleading a party or 
condoning the delay In impleading a party 
does not anse at all. 

19 However, even if It be conceded 
for the sake of argument that Section 5 
of the Limitation Act can be invoked, I 
am not satisfied that there is sufficient 
cause to the instant case to condone the 
delay to making Balaiah a party-respon- 
dent. The protestation of the election 
petitioner that he was under a genuine 
mis apprehension that he had not made any 
allegation of bribery against Balaiah Is, 
to my opinion, rather naive and wholly 
unconvincing He had made an allegation 
of corrupt practice against the 1st res- 
pondent and Balaiah w the clearest pos- 
sible terms. He had given particulars of 
the amount of bnbe, the date on which 
and the place at which it was paid, and 
the witnesses before whom it was paid. 
He had also mentioned that as a result ol 
being bribed, Balaiah had withdrawn from 
the contest. Having made all these alle- 
gations, he did not implead Balaiah as a 
party-respondent. There Is no sufficient 
cause for excusing the delay to implead- 
ing Balaiah. Therefore, to any view of 
the matter these two applications must 
be 
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Applications Nos. 212 and 211 of 1967. 

20. Application No. 212 to implead 
Balaiah has been filed under Section 86(4) 
of the Act. Section 86(4) is in these 
terms- 

"Any candidate not already a respon- 
dent shall, upon application made by 
him to the High Court within fourteen 
days from the date of co mm encement of 
the trial and subject to any order as to 
security for costs which may be made 
by the High Court, be entitled to be 
goined as a respondent”. 

21. In this case the trial commenced 
on 16-6-1967 and since this application 
was filed long after fourteen days there- 
from, Application No. 212 has been filed 
under Section 5 of the limitation Act to 
condone the delay. 

22. Now, if under sub-section (1) of 
Section 86 of the Act, the High Court 
dismisses an election petition, as indeed 
it is bound to do for non-compliance with 
the provisions of Section 82. there is no 
election petition pending in which a can- 
didate can seek to be added as a respon- 
dent. Sub-section (4) of Section 86 per- 
mits a candidate not already a respondent 
to come on record, but in my opinion sub- 
section (4) would come into play only in 
cases where sub-section (1) of Section 86 
does not operate. That is the necessary 
result of a harmonious reading of sub- 
section (1) and sub-section (4) of Section 
86 . 

23. Moreover, I am fully satisfied that 
there are no bona fides in these applica- 
tions. It is difficult _ to understand why 
Balaiah wants to be joined as a party-res- 
pondent, if the election petition is liable 
to be dismissed on the ground that he has 
not been impleaded as a party. It looks 
as though he is inviting the Court to give 
a findin g of corrupt practice against h im. 
-There can be little doubt that he has been 
Induced to file these applications at the 
instance of the election petitioner. These 
applications are therefore dismissed. 

24. The net result is that Application 
No. 180 of 1967 is allowed and Election 
Petition No. 15 of 1967 is dismissed. In 
the circumstances of the case, there will 
be no order as to costs. 

HGF/D.V.C. Order accordingly. 


AIR 1969 ANDHRA PRADESH 155 
(V 56 C 50) 

GOPALRAO EKBOTE, J. 

P. K. Swamy, Petitioner v. South Eas- 
tern Railway, by its General Manager, 
Calcutta and another. Respondents. 

Writ Petru No. 252 of 1966, D/_ 18-6- 
1968. 

EL/LL/D271/6S 


(A) Railway Establishment Code, Rules 

1702, 1703 — Special provisions applicable 
to ex-B. N. Railway Company employees 
— General provisions in the Code do not 
apply till the special provisions are re- 
pealed or abrogated — Enquiry against 
petitioner — Charges framed by District 
Mechanical Engineer and enquiry order- 
ed by him — Held, that the District Me- 
chanical Engineer was not the Head of 
the Department and hence the proceed- 
ings were not valid. (Para 7) 

(B) Railway Establishment Code, Rule 
1702 — First notice mentioning proposed 
punishment — Prejudice. 

If the first notice given to an employee 
mentions the proposed punishment, it 
amounts to prejudicing the issue, and the 
proceedings taken thereafter would be 
deemed to have been vitiated because of 
that infirmity. 1967-2 Andh WR 253, FolL 

(Para 8) 

Cases Referred: Chronological Paras 
(1968) Second Appeal No. 282 of 
1965 D /_ 23-1-1968 (AP) 8 

(1967) 1967-2 Andh WR 253, 
Suryanarayana v. State of Andhra 
Pradesh 8 

C. Poomiah, for Petitioner; S. P. 
Srivastava, S. C., for Respondent. 

ORDER: In this application under Arti- 
cle 226 of the Constitution of India, the 
validity of the order of removal of the 
petitioner from railway service by the 
General Manager made on 9-11-1965 is 
challenged. The petitioner was originally 
appointed in 1939 as Shed Coolie. He 
underwent a training of five years to 
qualify himself to be appointed as Train 
Examiner. After the completion of that 
training, he was appointed as Train Exa- 
miner in 1945. He was working in that 
capacity at Waltair on 27-3-1962. On that 
date, two trains 1775 and 1779 reached 
Waltair station. The duty of the Neutral 
Train Examiner was to check the wag- 
ons and mark them so that repairs in re- 
gard to them as stated by him may be 
carried out. These repairs have to be car- 
ried out by the Train Examiner. It is al- 
leged that on 27-3-1962 the trains reached 
Waltair Station at 4-30 p.m. The Neutral 
Train Examiner, who was also working 
that day, wanted the Train Examiner to 
carry out the repairs for another one 
hour so that he may complete his duty 
by that time. The Train Examiner 
seems to have refused to oblige him, 
Rival contentions thereafter started. 

While it was contended by the Neutral 
Train Examiner that he had marked some 
wagons, but the petitioner did not carry 
out the repairs, the Neutral Train Exa- 
miner made a complaint against the peti- 
tioner to the Head Train Examiner on 
whose complaint the petitioner was put 
under suspension on 28-3-1962. The Dis- 
trict Mechanical Engineer framed char- 
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Res against the petitioner on 4-4-1962. 
They were served upon the petitioner 
who was called upon to submit his expla- 
nation to the notice calling upon the peti- 
tioner as to why he should not be remov- 
ed from service. The petitioner accord- 
ingly submitted his explanation on 24-4- 
1962. The District Mechanical Engineer 
on receipt of this explanation thought 
that the explanation was not satisfactory 
The petitioner therefore was called upon 
by him on 27-4-1962 to give a list of 
witnesses. He also mentioned therein 
that some Assistant Officer would hold 
the enquiry In response to this notice 
the petitioner submitted a list of witness- 
es on 8-5-1962 m which he mentioned the 
name of Sri S Sankaran, Assistant Mech- 
anical Engineer as his first witness 

2. The enquiry went on from 15-5- 
1962 to 3-3-1963 This enquiry was con- 
ducted by the same Sri S Sankaran, As- 
sistant Mechanical Engineer who was 
cited as a witness by the petitioner The 
petitioner however did not raise any ob- 
jection before him contending that he 
wanted to ate him as a witness and 
therefore he should not conduct the en- 
quiry On the completion of the enquiry, 
Mr Sankaran submitted a report on 16- 
7-1964. This report was submitted by the 
Enquiry Officer to the General Manager 
as he was the authority to remove the 
petitioner from service. The petitioner 
was an ex employee of the B N Railway 
Co which was subsequently merged in 
the Indian Railways. The General 
Manager was of the opinion that the peti- 
tioner was guilty of the charges levelled 
against him. Evidently he did not agree 
with the report of the Enquiry Officer 

He therefore served the petitioner 
with a notice on 14-7-1965 to show cause 
as to why he should not be removed from 
service on the two charges mentioned 
therein which in his opinion, had been 
found to have been proved. The peti- 
tioner submitted his explanation on 9-9- 
1965 and further supplemented it by 
another explanation on 18-10-1965 The 
General Manager finally passed an order 
on 8-11-1965 which removed the petitioner 
from service. This order of removal was 
communicated by the Deputy Chief Per- 
sonnel Officer South Eastern Railway to 
the petitioner on 25-11-1965 It is this 
order that is now Impugned m this wnt 
petition. 

3 Mr C. Poomiah, the learned coun- 
sel for the petitioner raised before me 
three contentions It was firstly argued 
that the District Mechanical Engineer 
who framed the charges and appointed 
the Enquiry Officer, was not competent 
to initiate the proceedings, frame charges 
or appoint any Enquiry Officer The ar- 
gument is that since the petitioner is an 
ex-employee of B N Railway Co., he 
could be removed only by the General 


Manager and the charges should be fram- 
ed in view of the delegation made by the 
General Manager to the Heads of the 
Departments by the Head of the Depart- 
ment It is the Head of the Department 
that could not only frame the charges hut 
either conduct the enquiry himself or 
direct any other officer to conduct the 
enquiry and submit a report In support 
of this contention, reliance was placed 
upon page 5 of the South-Eastern Rail- 
way’s Pamphlet issued on 11-10-1957 deal- 
ing with the procedure for conducting en- 
quiries into the conduct of Non Gazetted 
Railway Employees. Paragraph 12 at page 
5 is as follows- 

' Speaal Instructions for removal or 
Compulsory retirement or dismissal of 
B N Railway Co, Staff. — The position 
of B N Railway Company staff Is differ- 
ent from State Railway staff i nas much 
as they were all deemed to have been ap- 
pointed by the General Manager and as 
such, their removal or compulsory retire- 
ment. or di smi ssal from service can only 
be ordered by the General Manager vide 
Railway Boards letter No E45RG6/2/2 
dated 15-2-48 reproduced as Appendix 
•A In all cases of Ex-B N Railway 
Company’s Staff, when the charges are 
sufficiently grave to Indicate that the 
penalty likely to be imposed Is that of 
dismissal or removal or compulsory reti- 
rement a formal departmental enquiry 
should be held in accordance with the 
rules in this section. The Heads of De- 
paiments should order the enquiry In 
such cases vide D G M (P) s Circular 
No B/Ruling/6669 dated 25-2-57 (Estt 
Serial No 63/57} reproduced as Appendix 

In cases of reduction, however the en- 
quiry can be ordered by the authority 
competent to impose the penalty ’ 

In Appendix ’A’ referred to in the said 
paragraph which is printed at pages 22 
and 23 of the same pamphlet, it Is stated! 

1707-R.I lays down 
that the authority competent to impose 
the penalty shall cause a departmental 
enquiry to be held. 

2. Accordingly, the General Manager 
hereby authorises the Heads of Depart- 
ments to order enquiries and nominate a 
single officer or appoint a committee; in 
* N Railway Company 
staff against whom charge-sheets have 
been served for removal/disimssal from 
service 

4. In so far as these instructions are 
concerned, contained in the above-said 
letters. It can hardly be doubted that 
they make speaal provision in regard to 
Ex-B. N Railway Co employees in so 
tar as the disciplinary proceedings are 
amcemed. It is not in doubt that the Er- 
a j Railway Co employees are pre- 
sumed to have been appointed by tbs 
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General Manager. When the General 
Manager is the appointing authority in 
cases of removal or dismissal, these let- 
ters concede that it is the General Mana- 
ger who would be the authority that can 
pass an order of removal or dismissal. 
These instructions however say that it is 
not necessary for the appointing or the 
dismissing authority to conduct the en- 
quiry. Under the delegation, the power 
to conduct the enquiry is entrusted to the 
Head of the Department in case of dis- 
ciplinary proceedings against Ex- B. N. 
Railway Co. Staff. 

5. It was, however, contended by Mr. 
Srivastava, the learned counsel for the 
Railways, that these instructions are not 
applicable to the petitioner's case because 
in the rules now printed in a book issued 
on 1-8-1961, Rule 1702, which is applic- 
able to all the railway servants including 
those of Ex-B. N. Railway, enjoins that 
while the authority which can remove or 
dismiss a non-gazetted officer of the peti- 
tioner’s character would be the General 
Manager, the enquiry can be made by any 
competent officer who can impose any 
one of the penalties mentioned in Rule 
1707. 

6. If is true that Rule 1702 gives the 
definitions of the appointing authority 
and the disciplinary authority. In so far 
as the Appointing Authority is concerned, 
there is no dispute as it is -common 
ground that it is the General Manager 
who is the appointing authority in the 
present case. The definition, of 'Discipli- 
nary Authority’ in so far as it is relevant 
for our purpose, is as follows: 

" 'Disciplinary Authority 1 in relation to 
the procedure for imposition of penalty 
on a Railway Servant means, the Autho- 
rity competent to impose on him that 
penalty, provided that for imposing pena- 
lties of compulsory retirement, removal 
or dismiss al that authority shall be the 
'Appointing Authority’. 

Provided further that: — 

(a) 'Disciplinary Authority 1 En relation 
to the issue of charge sheets etc. under 
Rules 1709 to 1712 and issue of charge 
sheets under Rule 1716 means, so far as 
cases of Gazetted Officers are concerned, 
any authority competent to impose any 
of the penalties specified in Rule 1707. 

(b) 'Disciplinary Authority’ in relation 
to the issue of charge sheets under Rules 
1709 and 1716 and permission to inspect 
official records under Rule 1711 in res- 
pect of non-gazetted staff means, any au- 
’ thority competent to impose any of the 

penalties specified in Rule 1707”. 

7. It is upon this rule that reliance is 
placed and it is contended that while the 
order of removal may be passed by the 
appointing authority, which means m 
this case the General Manager, the Rule 
permits the charge sheets to be framed 


and enquiries to be conducted in respect of 
non-gazetted staff by any authority 
competent to impose any of the penalties 
specified in Rule 1707. Rule 1707 gives 
the punishments which could be infli ct- 
ed. From the schedule to the Rules it is 
evident that Senior Scale Officer is one 
of such officers who is competent to im- 
pose some of the penalties mentioned in 
Rule 1707. These Senior Scale Officers 
include Class 1 and H Officers of the 
Railways. The District Mechanical En- 
gineer . being a Class I Officer would 
come within the purview of Senior Scale 
Officer mentioned in the Schedule. He 
is therefore one of the officers who can 
impose any punishment under Rule 1707. 
In the case of a non-gazetted member of 
the Railway Staff, it is true that while the 
appointing authority can impose the 
pu n is hm ent of removal or dismissal, the 
charge-sheet can be framed and the en- 
quiry conducted by any officer who is 
competent to inflict the penally mention- 
ed in Rule 1707. If the petitioner was 
not a member of the Ex-B. N. Railway 
Co., the argument of the learned advocate 
appearing for the Railways would, in my 
view, be flawless. But the question is 
whether the instructions mentioned above 
have been abrogated by the Rules men- 
tioned above which were in force from 
1-8-1961, and the book from which I am 
citing contains the Rules corrected upto 
31-7-1966, The learned advocate for the 
Railways could not bring to my notice 
any provision or instruction whereby the 
special provisions made for the Ex-B. N. 
Railway Co., Employees have been abro- 
gated. 

As long as those instructions stand, it 
is the General Manager who can infli ct, 
the final penalty of removal or dismissal 
but the enquiry could be conducted only 
by the Head of the Department. Admit- 
tedly, the District Mechanical Engineer 
is not a Head of the Department. The 
term 'Head of the Department’ has a sig- 
nificant meaning and that term admit- 
tedly does not include the District 
Mechanical Engineer. As long as those 
special provisions, which are applicable 
to Ex-B. N. Railway Co., employees are 
not repealed or abrogated, they are en- 
titled to be heard by the Head of the De- 
partment although the final order of re- 
moval or dismissal can be passed only by 
the General Manager. Those special 
provisions must override the general Rule 
1703. It is not contended before me that 
these instructions have no force of law. 

If those instructions stand at par with 
Rule 1702, the special provisions must 
override the general provision. In other 
words, the general provision must give 
way to the special provisions applicable to 
the present case. That this position is 
true is not disputed. When once that is 
conceded, then it is under the special rule 
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that the petitioner’s case ought to have 
been enquired into by the Head of the 
Department Since the charges were 
framed by a person, who was not com- 
petent to frame charges or appoint the 
enquiry officer the entire proceedings in 
my view are vitiated. It may be that 
the final order was passed by the General 
Manager but since it is based upon an 
enquiry made by an incompetent person, 
the order also suffers from the infirmity 

8. That apart it is not disputed that 
the charge sheet issued by the District 
Mechanical Engineer and served upon the 
petitioner clearly indicates that the pro- 
posed punishment was removal The 
second notice given to the petitioner also 
mentioned that the proposed punishment 
was removal In so far as the second 
notice is concerned, no objection can be 
taken because that is the stage where the 
p unishmen t proposed has to be necessari- 
ly mentioned m order to facilitate the 
petitioner to give his explanation if he 
wants to say anything in regard to the 
p unishmen t. It is, however objection- 
able to mention as to what punishment 
is proposed in the very first notice. The 
officer issuing that notice would be deem- 
ed to have already made up his mind In 
regard to the punishment. In a series of 
decisions, this Court ha3 held that if the 
first notice mentions the proposed punish- 
ment, it amounts to prejudging the issue, 
and the proceedings taken thereafter 
would be deemed to have been vitiated 
because of that infirmity See R. Surya- 
narayana v State of Andhra Pradesh, 
(1957) 2 Andh WR 253 I am bound by 
that Bench decision. It is not therefore 
considered necessary to refer to the cases 
of Madhya Pradesh and Calcutta High 
Courts cited by the learned advocate for 
the Railways. The Madhya Pradesh case 
was considered by Krishna Rao J„ sitting 
singly in Second Appeal No 282 of 1965 
dated 23-1-1968 (AP) The learned 
Judge followed the Bench decision re- 
ferred to above. 

9 The final contention of Mr C. Poor- 
mah. the learned advocate for the peti- 
tioner was that Sri S Sankaran ought 
not to have been appointed as the Enquiry 
Officer because he was dted as a witness 
by the petitioner It may be that the 
petitioner had dted him as a witness. 
But when he was appointed as the En- 
quiry Officer the petitioner did not raise 
any dispute nor objected to his appoint- 
ment. In fact Sri Sankaran s report goes 
In favour of the petitioner No such ob- 
jection was taken even before the Gene- 
ral Manager I do not therefore thinfc- 
that merely because Sri Sankaran was 
ated as a witness by the petitioner, it 
would disqualify Sri Sankaran from con- 
ducting the enquiry, particularly when 
the petitioner had not raised any objec- 


tion in that behalf. I do not therefore 
find any substance in. this contention. 

10 For the reasons which I have 
given the order must be quashed. I 
would therefore allow the writ petition 
and quash the order The petitioner wiP 
have his costs. Advocates fee Rs. 100 
MVJ/DVC. Petition allowed 
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Mohammed Flazuddin Khan. Appel 
Iant v Custodian Evacuee Property Audi 
Pra. and others. Respondents. 

Wnt Appeals Nos. 99 and 100 of 196 
and W P No. 1994 of 1964 D /- 19-7 
1963 against the judgment of High Cour 
In W P Nos. 638 of 1961 and 534 of 196 
D /- 11-11-1063 

(A) Administration of Evacuee Pro 

perty Act (1950) Ss. 1 and 2(a) — Allot 
ment of property declared cs evacne 
under Act — No provision in law tbs 
the property must be allotted to th 
evacuee. (Para 5 

(B) Civil P C. (1908), S 11 — ffn 

petition — Constructive res judicata - 
Earlier wnt petition considered on merit 
— Subsequent writ petition on ground 
different from those put forward in ear 
her petition — Subject matter in twi 
petitions same — Held, subsequent wri 
petition by same person is hit by doc 
trine of constructive res judicata. AH 
1965 SC 1150, ReL on. (Para 8 


(C) Displaced Persons (Compensatioi 
and Rehabilitation) Act (1954) Ss 12 am 
13 — Provisions of S 12 are not depen 
dent on provisions of S 13 


The terms of S 12(2) of the Act an 
clear that on the publication of a noti 
ficatlon under Section 12(1) the right 
title and Interest of any evacuee In th( 
evacuee property shall be extinguishec 
and the property shall vest absolutely ii 
the Central Government free from al 
encumbrances. This is unconditional anc 
Is not made to depend upon the fixatior 
or payment of compensation under S 13 
AIR 1962 SC 994. ReL on. (Para 14] 


(D) Displaced Persons (Compensation 
and Rehabilitation) Act (1954) S 12 — 
Acquisition of property declared to be 
evacuee without payment of compensa 
, — Act if violates Art. 31(2) of Con 
sutution. 


Th e Act does not fix the amount cl 
compensation, nor does it specify the 
principles on which and the manner in 
which the compensation is to be deter- 
dined and given. On the other hand, it 
JL/JL/E3 83/68 
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leaves the principles on which and the 
manner in which the compensation is to 
be determined to form the subject-matter 
of agreement between the Governments of 
India and Pakistan. Thus, it is clear that 
the Act infringes Art. 31(2) of the Con- 
stitution. But the provisions of Article 
>'31(5)(b)(iii) would show that such is not 
the case. The language of Art. 31 (5) (b) 
(iii) is very wide. It refers to a law with 
respect to the property declared to be 
evacuee property. It cannot be said that 
the Displaced Persons (Compensation and 
Rehabilitation) Act, 1954 is not a law 
with respect to evacuee property. It is 
dear therefore that Axtide 31 (5) (b) (iii) 
applies to this Act (Para 17) 

The presence of words "or otherwise” 
in Art. 31 (5) fb) (iii) would indicate that 
the Artide is not confined to laws made 
in pursuance of any agreement entered 
into between the Government of the 
Dominion of India or the Government of 
India and the Government of any other 
country. The expression "or otherwise” 
in the Artide is suffidently wide to in- 
dude the laws not only passed in pursu- 
ance of an agreement but in any other 
manner. AIR 1955 Mad 75 and AIR 1956 
Pepsu 58, Foil (Para 18) 

It cannot be said that the expression 
should be given a meaning ejusdem gene- 
iris with the portion occurring earlier 
^namely, "in pursuance of any agreement 
entered into between the Government of 
the Dominion of India or the Government 
of India and the Government of any other 
country.” By the time the Artide was 
enacted there were already laws relating to 
evacuee property which were not made 
in pursuance of any agreement. It is ap- 
parent that the intention of the framers 
of the Constitution could not have been 
that the protection of Art 31 (5) (b) (iii) 
should be confined only to laws made in 
pursuance of an agreement or laws pass- 
ed in similar circumstances. On the 
other hand, the intention seems to be 
dear that all laws relating to evacuee 
property should be covered by the said 
Artide. The Act is therefore protected 
from attack that it infringes Art. 31 (2), by 
Art 31 (5) fb) (iii). AIR 1957 SC 521, ReL 
on; AIR 1955 Pepsu 148, Foil 

(Paras 18, 20 and 21) 

(E) Displaced Persons (Compensation 
and Rehabilitation) Act (1954), S. 12 — 
Acquisition of. evacuee property without 
"compensation — Section not hit by Arti- 
cle 19(l)(f) of Constitution — C. A. 322 of 
1961 D/~ 1-12-1961 (SC), ReL on. Case 
law discussed. (Para 25) 
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C. Narasimhacharya, for Appellant (in 
W. A Nos. 99 & 100 of 64) and Petitioner 
(in W. P. No. 1994 of 64); PrL Govt 
Pleader, for Respondents (in all the cases). 

KUPPUSWAMI, J. : The appellant in 
the Writ Appeals and the petitioner in the 
writ petition is Mohd. Fiazuddin Eban. 
By an order Dl- 18-9-1951 the Deputy 
Custodian, Hyderabad, acting under the 
provisions of the Administration of Eva- 
cuee Property Act declared him as an 
Evacuee and notified his property consist- 
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Ing of a residential building known as 
Golden Lodge situated in Red Hills and 
an extent of Ac. 350-00 of land situated 
in the village of Atteli, Tahsil Medchal of 
Hyderabad District, as evacuee property 
On appeal by the petitioner, the Custodian 
of Evacuee Property confirmed the order 
of the Deputy Custodian. On a further 
revision petition to the Custodian-Gene- 
ral of Evacuee Property, the orders of the 
Custodian and the Deputy Custodian 
were set aside on the ground that the 
notice issued to the petitioner under Sec- 
tion 7(1) of the Act was invalid. The 
matter was remanded to the Deputy Cus- 
todian with a direction to issue a fresh 
notice conduct a fresh enquiry and give 
a decision in accordance with the law 
After remand, the Assistant Custodian 
again passed an order D/- 8-3-1954 de- 
claring the petitioner an evacuee and all 
his property as evacuee property An 
appeal by the petitioner to the Additional 
Custodian was dismissed, as also a fur- 
ther revision to the Custodian-General 
of Evacuee Property While dismissing 
the revision, the Custodian-General made 
the following observation in his order 
dated 17-8-1954 

"Mr All has very earnestly urged be- 
fore me that his client has never been to 
Pakistan, except on that occasion and that 
all the members of his family are resid- 
ing in Hyderabad and the petitioner him- 
self has been m Hyderabad ever since 
his return. He fears that the effect of 
my order would be that the petitioner 
would be thrown out of his property In 
this he is right, but I have no doubt that 
the Custodian would not dispossess the 
petitioner from the house and the hold- 
ings but would, in the peculiar circum- 
stances of this case allot the house and 
the holdings to him”. 

The petitioner filed a review petition be- 
fore the same authority which was ulti- 
mately dismissed on 22-8-58 The peti- 
tioner, thereupon, filed a wnt petition 
under Art 226 of the Constitution in the 
High Co art of Punjab for quashing the 
order of the Custodian General and all 
the prior proceedings. The Wnt Peti- 
tion was dismissed by a single Judge and 
a Letters Patent Appeal against that ord^r 
was also dismissed by a Division Bench 
of the Punjab High Court even at the 
stage of admission. Thereafter, the peti- 
tioner preferred an appeal to the Supreme 
Court after obtaining special leave. 

2 The only question that was raised 
before the High Court and before the 
Supreme Court was whether the notice 
issued by the Assistant Custodian to the 
appellant under S 7{1) of the Act was in 
conformity with the provisions of the sec- 
tion and was valid. The Supreme Court 
by its judgment dated 21-3-1961 rejected 
that contention and dismissed the appeal. 
The appellant sought to contend before 


the Supreme Court that even if the notice 
was good, on the facts of the case it could 
be held that the appellant had not left 
India on account of partition within the 
meaning of Section 2-D(i) of the Act and 
hence he was not an evacuee. But, the 
Supreme Court refused to allow the ap- 
pellant to raise this point for the first 
time before them as it was not even rais- 
ed before the High Court. After the dis- 
missal of the appeal by the Supreme 
Court, the Custodian issued a notice to 
the petitioner on 5-4-61 to surrender 
possession of the property The petition- 
er, thereupon filed W P No 638/61 seek- 
ing a wnt of mandamus directing the 
Custodian of Evacuee Property to allot 
him the properties m pursuance of the 
order of the Custodian-General dated 17- 
8-1954 passed on the revision petition pre- 
ferred by the petitioner More than a 
year later he filed another petition W P 
No 534/62 in which he again challenged 
the validity of the notice issued by the 
Asst Custodian under Section 7 of the 
Act and also complained that the princi- 
ples of natural justice had been violated 
m the proceedings taken by the authon 
ties under the Act He prayed that this 
Court may be pleased to call for the re- 
cords relating to all the proceedings re- 
ferred to earlier and quash the same by 
issuing a wnt of certioran or any othei 
appropriate wnt 

3 Both the wnt petitions were heard 
together and by a common judgment 
Justice Basi Reddy, dismissed the wnt 
petitions with costs. W A. No 99/64 is 
preferred against the judgment and order 
in W P No 638/61 and W A No 100/64 
is preferred against the judgment and 
order in W P No 534/62 

4. While disposing of the wnt peti- 
tions it was brought to the notice of our 
learned brother Basi Reddy, J that the 
Central Government had issued notifica- 
tion on 20-1-1962 under Section 12 of the 
Displaced Persons (Compensation and Re- 
habilitation) Act (XLTV of 1954) where- 
under the Central Government acquired 
all the properties which had been declar- 
ed as evacuee properties of the petitioner 
for the public purpose connected with the 
relief and rehabilitation of displaced per- 
sons. In addition to various other reasons 
given by Basi Reddy, J , for dismissing 
the writ petition he also held that by 
reason of the above notification the pro- 
perty had vested in the Central Govern- 
ment absolutely free from all encum- 
brances and the petitioner’s remedy, if any 
is only to claim compensation under Sec- 
tion 13 of that Act and for that reason 
also the writ petition was not maintain- 
able. The petitioner has now filed W P 
No 1994/64 challenging the above notifi- 
cation as unconstitutional and pray for 
the issue of a wnt of certioran quashing 
the said notification. As the notification 
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sought to be challenged in W. P. No. 
1994/64 is based on the assumption that 
the property is evacuee property and as 
the question whether the orders declar- 
ing the petitioner as an evacuee and his 
property as evacuee property are them- 
selves the subject-matter for considera- 
tion in Writ Appeal Nos. 99 and 100 of 
1964, it is convenient to take up the writ 
appeals in the first instance for considera- 
tion. , . , . 

e Tn W P. No. 638 of 1961 which is 
the" subject-matter of W. A. No. 100/64 
the question for consideration was whe- 
ther the petitioner was entitled to ash 
for the issue of a writ of mandamus 
directing the Custodian of Evacuee Pro- 
perty to allot him the properties m pur- 
suance of the order of the Custodian- 
General dated 17-8-1954. Our learned 
brother, Basi Reddy, J., held that while 
dismissing the revision petition ( all that 
the Custodian-General said was that he 
had no doubt that the Custodian would 
not dispossess the petitioner from the 
house and the holdings but in the pecu- 
liar circumstances of this case, allot the 
house and holdings to the petitioner and 
this was nothing more than a recom 
mendation and could not be construed as 
“ direction by the Custodian-General to 

the Custodian to allot the property con 
ferring on the petitioner any legal ng 
to dSm allotment. He held there was 
no legal duty on the Custodian to allot 
the properties to the petitioner. We 
agree entirely with this view. No other 
provision of law or statute has been plac- 
ed before us whereunder there is a duty 
cast upon the authorities to allotthe pro- 
perty declared as evacuee property to the 
evacuee himself. There is therefore, no 
substance in the writ appeal which is dis- 
Imissed with costs. 

G In W. P. No. 534/62 the petitioner 
sought once again to challenge tiie entire 
proceedings in spite of the fact that he 
had on an earlier occasion taken up the 
matter upto the Supreme Court which 
dismissed his appeal by its judgment 
D/ 21-3-1961. Basi Reddy, J., dismissed 
this writ petition on three groundsHe 
held that this court had no jurisdiction to 
quash the orders passed by thej 
General of Evacuee Property who was 
outside its territorial jurisdiction, that 
the Constitution . 15 * -Amendment Act 
1963 which came into force on 5-lu lyoo, 
which enabled any High Court toissue 
a writ even in respect of orders of autho- 
rity situated outside the temtory m 
which a High Court exercises its juris- 
diction. had no retrospective operation 
and therefore, the petitioner could not 
rely upon that amendment to invoke tne 
jurisdiction to quash the orderpa 
the Custodian-General _ lo ^ *e 

said amendment came into force, 
ly he held that the same point we, tne 
1969 Andh. Pra/11 V G 13-14 


validity of the notification under the 
Evacuee Property Act had been agitated 
by the petitioner before all the authori- 
ties culminating in appeal to the Supreme 
Court and he cannot raise the same ques- 
tion once again in this writ petition. 
Finally he held that as the Central Gov- 
ernment had issued a notification on 20- 
1-1962 under Section 7 of the Displaced 
Persons (Compensation and Rehabilita- 
tion) Act acquiring the property of the 
petitioner, the petitioner had no locus 
standi to maintain this writ petition, his 
only remedy being to claim compensation 
under Section 13 of that Act. 

7. Mr. Narasimhachari challenges _ the 
correctness of all the three reasons given 
for dismissing the writ petition. In our 
view the second reason given by our 
learned brother, Basi Reddy, J., with 
whom we agree for dismissing the writ 
petition is sufficient to dispose of the 
writ Appeals. It is, therefore, unneces- 
sary to consider the validity of the other 
two reasons. 

8. From the facts stated earlier, it is 
clear that the petitioner had attacked the 
correctness and validity of the very same 
orders which he is now challenging in 
prior proceedings and ultimately his ap- 
peal before the Supreme Court was dis- 
missed on 21-3-1961. Mr. Narasimha- 
chari, however, contends that the only 
question which fell for consideration be- 
fore the Supreme Court was whether the 
notice under Section 7 of the Evacuee 
Property Act was valid, whereas in the 
writ-petition he is seeking to challenge 
the order of the Tribunal under the Act 
on various other grounds including the 
ground that he is not an evacuee within 
the meaning of Section 2-D(i) of the Act, 
and as this aspect was not considered by 
the High Court of Punjab or the Supreme 
Court on an earlier occasion it is open 
to him to file a fresh writ petition ques- 
tioning the orders on grounds different 
from those which he urged on a prior oc- 
casion. As a matter of fact, even before 
the Supreme Court he sought to raise the 
contention that even if the notice was 
good, on the facts the appellant was .not 
an evacuee as he had not left India on 
account of partition within the meaning 
of Section 2-D(i) of the Act. The Supreme 
Court observed that: 

« This question was not raised 

before the High Court and we would not be 
justified to allow the appellant to raise 
it for the first time before us.” 

The question for consideration is whe- 
ther the petitioner can be permitted to 
raise this objection in a fresh writ peti- 
tion. We are of the opinion that he can- 
not be so permitted in view_ of the deci- 
sion of the Supreme Court in Devilal v. 
Sales Tax Officer, AIR 1965 SC 1150. The 
facts in that case are also similar to the 
facts in the present case In that case 
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the assesses challenged the validity of 
sales tax imposed upon him for a parti- 
cular year by a petition under Article 
226 The petition was rejected upon 
merits. An appeal also was dismissed by 
the Supreme Court upon merits. The 
assessee had attempted to raise two addi- 
tional grounds before the Supreme Court. 
But the Supreme Court did not allow 
them on the ground that they had not 
been raised in the High Court and had 
not been raised before the Supreme Court 
at an earlier stage. Subsequently by 
wnt petition under Article 226 before the 
High Court the assessee once again chal- 
lenged the same assessment order but on 
grounds which the Supreme Court had 
not permitted to be raised by the assessee 
In the appeal belore them in the previous 
writ petition. High Court rejected the 
petition on merits. The Supreme Court 
on appeal held that the second writ peti- 
tion was barred by constructive res judi- 
cata. Their Lordships of the Supreme 
Court observed as follows: 

"The result of the decision of this court 
in the earlier appeal brought by the ap- 
pellant before it, is clear and unambigu- 
ous, and that is that the appellant had 
failed to challenge the validity of the im- 
pugned order which had been passed by 
the Asst. Commissioner against him. In 
other words, the effect of the earher de- 
cision of this court is that the appellant, 
is liable to pay the tax and penalty impos- 
ed on him by the impugned order It 
would, we think, be unreasonable to sug- 
gest that after this judgment was pro- 
nounced by this court, it should still be 
open to the appellant to file a subsequent 
wnt petition before the Madhya Pradesh 
High Court and urge that the said impu- 
gned order was invalid for some additional 
grounds. In case the Madhya Pradesh 
High Court had upheld these contentions 
and had given effect to its decision. Its 
order would have been plainly inconsis- 
tent with the earher decision of this 
court, and that would be inconsistent with 
the finality which must attach to the de- 
cisions of this court as between the par- 
ties before it in respect of the subject- 
matter directly covered by the said deci- 
sion. Considerations of public policy and 
the principles of the finality of judgments 
are important constituents of the rule of 
law and they cannot be allowed to be vio- 
lated just because a citizen contends that 
his fundamental rights have been con- 
travened by an impugned order and 
wants hbertv to agitate the question 
about its validity by filing one wnt peti- 
tion after another* 

Applying that principle to the present 
case we hold that the learned Judge was 
right in holding that the petitioner should 
not be permitted to agitate the same 
question again in this writ petition even 


if it be on different grounds. The writ 
petition was rightly dismissed. 

9 It Is pointed by Mr Nararimha chart 
that the first reason given by Basi Reddy, 
J„ that as the order of the Custodian- 
General was passed before the amend- 
ment when the High Court had no juris- 
diction to issue writs in respect of author!, 
ties outride the territory of the Andhra 
Pradesh, the Constitutional 15th Amend- 
ment had no application and the writ 
petition was not maintainable, is not cor- 
rect and cited a decision in Anwar Mohd, 
v Managing Officer Cum-Custodian oS 
E. P Jaipur AIR J964 Raj 260 where a 
different view was taken and the deci- 
sion of Baa Reddy J, in this wnt peti- 
tion was dissented from. In that case the 
Rajasthan High Court had to consider 
whether the writ petition could be filed 
after the Constitution (15th Amendment 
Act) to quash the order of an authority 
outside the territory of Rajasthan which 
had been passed before the coming into 
force of the Constitutional amendment. 
In this case the position is different On 
the date of the filing of the writ petition, 
this Court had obviously no jurisdiction 
to issue a writ to the authority outride 
the territory over which it has jurisdic- 
tion. The real question is whether any 
order can be passed In such a writ peti- 
tion after the coming into force of the 
Constitutional amendment. It is however, 
unnecessary for us to go into that ques- 
tion. as we have taken the view that the 
petitioner is prevented on the principles 
of constructive res judicata from reagitat- 
ing the same question in a fresh Writ 
Petition. 

10 The third reason given by Bad 
Reddy J, Is based upon the notification 
under the Displaced Persons (Compen- 
sation and Rehabilitation) Act It Is un- 
necessary again to rely on this circum- 
stance in view of the above conclusion of 
ours. As, however the vahdity of that 
notification Is now challenged in a sepa- 
rate W P No. 1894/64, we are consider- 
ing that question in that writ petition. 
In view of our derision on the question of 
res judicata and finality of the orders in 
the previous proceedings, the judgment 
and the orders in the writ petitions are 
confirmed. The writ appeals fail and are 
dismissed with costs. Advocate s fee 
Rs. 100 in each case 

W P No 1994 of 1964 

1L The impugned notification dated 
20-1-1962 is in the following terms* 

"Whereas the Central Government Is of 
opinion that it is necessary to acquire the 
evacuee properties specified In the Sche- 
dule hereto annexed m the State of 
Andhra for a public purpose, being a pur- 
pose connected with the relief and reha- 
bilitation of displaced persons Including 
payment of compensation to such person. 
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Now, therefore, in exercise of the 
powers conferred by Section 12 of the 
Displaced Persons (Compensation and 
Eehabilitation) Act, Act 1954 (44/54), it is 
notified that the Central Government had 
decided to acquire, it hereby acquires, the 
evacuee properties specified in the Sche- 
dule hereto annexed”. 

12. Section 12 of the Displaced Per- 
sons (Compensation and Eehabilitation) 
Act, 1954 is in the following terms: 

"12. Power to acquire evacuee proper- 
ty for rehabilitation of displaced per- 
sons. 

(1) If the Central Government is of 
opinion that it is necessary to acquire 
any evacuee property for a public pur- 
pose being a purpose connected with the 
relief, and rehabilitation of displaced per- 
sons, including payment of compensation 
So such persons, the Central Government 
ma y at any time acquire such evacuee 
property by publishing in the Official 
Gazette a notification to the effect that 
the Central Government has decided to 
acquire such evacuee property in pursu- 
ance of this section. 

(2) On the publication of a notification 
under sub-section (1), the right, title and 
interest of any evacuee in the evacuee 
property, specified in the notification 
shall, on and from the beginning of the 
date on which the notification is so pub- 
lished, be extinguished and the evacuee 
property shall vest absolutely in the Cen- 
tral Government free from all encum- 
brances. 

(3) It shall be lawful for the Central 
Government, if it so considers necessary, 
to issue from time to time the notifica- 
tion referred to in sub-section (1) in res- 
pect of — 

(a) all evacuee property generally; or 

(b) any class of evacuee property; or 

(c) all evacuee property situated in a 
specified area; or 

(d) any particular evacuee property. 

(4) All evacuee property acquired 
under this section shall form part of the 
compensation pool". 

13. Section 13 refers to compensation 
for evacuee property and provides that — 

"There shall he paid to an evacuee com- 
pensation in respect of his property ac- 
quired un der Section 12 in accordance 
with such principles and in such manner 
as may be agreed upon between the Gov- 
ernments of India and Pakistan.” 

It is admitted by Sri Ramachandra Reddy, 
appearing for the Union of Tndia that 
till now no principles have been agreed 
upon between the Governments of I n dia 
and Pakistan according to which com- 
pensation may be paid, and no compensa- 
tion has been fixed for being paid in res- 
pect of the petitioner’s properties. The 
case was adjourned on a number of oc- 
casions ext ending over a period of several 
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months in order to. enable Sri Ramchan- 
dra Reddy to obtain information from 
the Union of India, if there is any pro- 
posal at all to pay compensation in res- 
pect of tiie property acquired under that 
notification. We are informed by Sri 
Ramachandra Reddy that the Union of 
India has not given a definite reply as to 
whether any compensation will be paid 
and if so, what is the amount that will 
be. paid. We have, therefore, to consider 
this petition on the basis that the pro- 
perty was acquired under S. 12, with- 
out any compensation under Section 13 
of the Act 

14. Mr. Narasimhaehari contends that 
Sections 12 and 13 will have to be read 
together and no effect can be given to 
Section 12 unless and until the principles 
according to which the compensation is to 
be paid to the evacuee are agreed upon 
between the Governments of India and 
Pakistan and in accordance with those 
principles the compensation in respect of 
the property is to be determined. In support 
of his contention, the relief upon the 
Well-known principle of statutory inter- 
pretation which is succinctly set out in 
the following passage of 'Maxwell on the 
Interpretation of Statutes', 11th Edition, 

P. 276. 

"Proprietary rights should not be held . 
to be taken away by Parliament with- 
out provision for compensation unless the 
legislature has so provided in clear terms. 

It is presumed, where the objects of the 
Act do not obviously imply such an in- 
tention, that the legislature does not de- 
sire to confiscate the property or to en- 
croach upon the right of persons, and it 
is therefore expected that, if such be its 
intention, it will manifest it plainly if not 
in express words at least by clear impli- 
cation and beyond reasonable doubt. It 
is a proper rule of construction not to 
construe an Act of Parliament as inter- 
fering with or injuring persons’ rights 
without compensation, unless one is ob- 
liged so to construe it”. 

In this case we are of opinion that the 
terms of Section 12(2) of the Act are 
clear that on the publication of a notifi- 
cation under Section 12(1) the right, title 
and interest of any evacuee in the eva- 
cuee property shall be extinguished and 
the property shall vest absolutely in the 
Central Government free from all encum- 
brances. This is unconditional and is not 
made to depend upon the fixation or 
payment of compensation under Section 
13. If the legislature intended that the 
extinguishment of rights of the petitioner 
or the vesting of the property in the Cen- 
tral Government is conditional upon the 
fixation of compensation under Section 
13, provision would have been made to 
that effect. In view of the dear terms 
of Section 12 we have to accept the con- 
tention of Sri Ramachandra Reddy that 
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the property vests in the Central Govern- 
ment, notwithstanding the fact that the 
principles of compensation have not been 
agreed upon between the two Govern- 
ments of India and Pakistan and has not 
therefore been fixed, 

15 In Basant Ram v Umon of India, 
AIR 1962 SC 994 it was held by the 
Supreme Court that the consequence of 
the notification under Section 12 is that 
all rights, title and interest of the eva- 
cuee in the property ceased, with the re- 
sult that the property no longer remained 
evacuee property The property became 
part of the compensation pool after the 
notification and could only be dealt with 
under the provisions of the Displaced 
Persons (Compensation and Rehabilita- 
tion) Act. 1954, 

16 An earlier decision of the Supreme 
Court in Gopal Singh v Custodian Eva- 
cuee Property, Punjab, AIR 1961 SC 1320 
to the same effect was followed. No 
doubt, these two decisions as pointed out 
by Mr Narasimhachan do not deal with 
the exact contention raised by him, name- 
ly that the vesting will not take place 
until or unless compensation is fixed 
under Section 13 of the Act, but it is sig- 
nificant to note that their Lordships ob- 
served that on the making of notification 
under Section 12 the property vests In 
the Central Government. 

17 It was next contended that if Sec- 
tion 12 is so construed as to enable the 
Central Government to acquire the pro- 
perty of a person even without the neces- 
sity of payment of compensation under 
Section 13 Section 12 would violate Arti- 
cle 31(2) of the Constitution which Is in 
the following terms. 

' 31(2) No property shall be compulsori- 
ly acquired or requisitioned save for a 
public purpose and save by authority of a 
law which provides for compensation for 
the property so acquired or requisitioned 
and either fixes the amount of the com- 
pensation or specifies the principles on 
which, the manner m which, the compen- 
sation is to be determined and given 
In this case it is seen that the Act in 
question does not fix the amount of com- 
pensation, nor does it specify the princi- 
ples on which and the manner m which 
the compensation is to be determined and 
given. On the other hand, it leaves the 
principles on which and the manner in 
which the compensation is to be deter- 
mined to form the subject-matter of 
agreement between the Governments of 
India and Pakistan. Thus, it is clear that 
the Act infringes Article 31(2) of the 
Constitution. In fact, no serious attempt 
was made by Mr Kamachandra Reddy to 
argue that the Act did not violate Arti- 
cle 31(2) of the Constitution, but he reli- 
ed upon Article 31(5) (b) (ill) which says: 


“Nothing in clause (2) shall affect the 
provisions of any law which the State 
may hereafter make in pursuance of any 
agreement entered into between the Gov- 
ernment of the Dominion of India or the 
Government of India and the Govern- 
ment of any other country, or otherwise, 
with respect to property declared by law 
to be evacuee property 
It is contended that as this is a law with 
respect to the property declared by law 
to be evacuee property, its provisions can- 
not be attacked on the ground that they 
Infringe Article 31(2) of the Constitution. 
In Hangir v Assistant Custodian, E. P 
Bhopal, AIR 1961 SC 1257 it was held that 
clause (in) of Article 31 (5) (b) of the 
Constitution cannot be limited to a law 
which itself declares any property to be 
evacuee property It also includes a law 
which empowers an authority to declare 
any property as evacuee property The 
words 'property declared by law to be 
'evacuee property in the clause, would 
necessarily include property which could 
be declared as evacuee property A law 
relating to evacuee property would con- 
cern itself with laying down the criteria 
for determining what property is to be 
considered as evacuee property and could 
not be expected to specify the particular 
properties which are to be treated as 
evacuee properties The protection af- 
forded by Art 31 (5) (b) (m) therefore, 
extends to the provisions of the Adminis- 
tration of Evacuee Property Act 

The language in Art 31(5)(b) (in) Is 
very wide It refers to a law with respect 
to the property declared to be evacuee 
property It cannot be said that the 
Displaced Persons (Compensation and 
Rehabilitation) Act 1954 is not a law 
with respect to evacuee property It is 
clear therefore that Art 31(5){b)(iu) 
applies to this Act 

18. It is, however, urged that in order 
to attract the provisions of Art 31(5)(b) 
(m) of the Constitution, the law should 
not only be one with respect to the pro- 
perty declared by law to be evacuee pro- 
perty but also should be one made in 
pursuance of any agreement entered into 
between the Government of the Dominion 
of India or the Government of India and 
the Government of any other country 
and as admittedly this Act was not pass- 
ed in pursuance of any such agreement, 
the provisions of Article 31(5)(b)(m) are 
not attracted. It is true that the Act was 
not made in pursuance of any agreement 
entered into between the Government of 
the Dominion of India or the Government 
of India and the Government of any other 
country os contemplated by first part of 
the Article 31{5)(b)(m) but the argument 
ignores the presence of the expression 
'or otherwise in the Article This ex 
pression is sufficiently wide In our opi 
nion, to include the laws not only passed 
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in pursuance of an agreement but in any 
other manner. 

In Dhirajlal v. Dy. Custochan of Eva- 
cuee Property, AIR 1955 Mad 75 dealrng 
•with the same argument, the Madras High 
Court observed as follows:. . 

"But a law in pursuance of such an 
agreement would be a law o^erw^e 
with respect to evacuee property. The 
imrmgned sectio n is ons sucli J.8.W. 
iXhS Ka“ V. Custodian MEP Patiala 
No 1 AIR 1956 Pep 58 it was observed 

th "The parenthesis "or otherwise” con- 
notes that the law need not necessaxil^be 

tissstt 

ffth^ contract of Article 31(5)(b)(m) the 
Spression 'or otherwise’ should be flwm 
ameaning ejusdem 

tion occurring earlier, namdy. m Pursu 
n-nrp of any agreement entered into be- 
tween 0 ^? 1 Government of the Dominion 
■f India or the Government of India an d 
tte C^verLnent of any other county’. 
Tn ndier words, it was argued that the 
tow must have been made in pursuance 

of soSe transaction which approximates 

arL 19^ R j n Lilavati Bai v. Bombay State, 
ATT?" 1957 SC 521 deeding with the expla- 
19 %‘ n Cprtinn 6(a) of the Bombay 
Land, 11 Requisition Act, 1948 which was m 

%of' SfpuS^of this section, - 

V « J.SSS. *e1e^t 'STS 

bon of the ianaioro^g * ^ shall be 

dppmed a to’ be or become vacant when 
defied to t be occupation 

S or sub-tenant ceases 
to to occupation upon termination of 
tos tra^fer to any other manner of his 
« z-r, +v»p nremises or other 1 wiso • 
gSliriSiyTS? Supreme Court 

iSSfto to SSSt*. 

S wotoS a .toti;“p“ 

£S? torrfore^, to 

*£• » gtoto rf Se'Go^e^ftee 

S? “lew^nf vaeaSS.to the first Plaeh 
as already indicated, we cranot go be- 
hind the declaration made by the Gov- 

&„ryr b tor«%| 

S e wfihtoi“ca? |PPU- 

S°£,d torSSI uh0UBh h. bg 
all avenues of escape by using the words 
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"or otherwise”. Those words are not 
words of limitation but of extension so as 
to cover all possible ways in which a 

vacancy may occur But 

the Legislature, when it used the words 
"or otherwise”, apparently intended to 
cover other cases which may not come 
within the meaning of the preceding 
clause, for example, a case where the 
tenant’s occupation has ceased as a result 
of trespass by a third party. The Legis- 
lature, in our opinion, intended to cover 
all possible cases of vacancy occurring 
due to any reasons whatsoever. Hence, 
far from using those words ejusdem gene- 
ris with the preceding clauses of the ex- 
planation, the Legislature used those 
words in an all inclusive sense”. 

In a later portion of the judgment their 
Lordships observed: 

"The rule of ejusdem generis is intend- 
ed to be applied where general words 
have been used following particular and 
specific words of the same nature on the 
established rule of construction that the 
Legislature presumed to use the general 
words in a restricted sense; that is to say, 
as belonging to the same genus as the 
particular and specific words. Such a res- 
tricted meaning has to be given to words 
of general import only where the context 
of the whole scheme of legislation re- 
quires it. But where the context and the 
object and mischief of the enactment do 
not require such restricted meaning to 
be attached to words of general import, 
it becomes the duty of the courts to give 
those words their plain and ordinary 
meaning.” 

20. We are of the opinion that in the 
context of Art. 31 (5) (b) (iii) also there 
is no scope for the application of the] 
principle of ejusdem generis. By the time 
the Article was enacted there were 
already laws relating to evacuee pro- 
perty which were not made in pursuance 
of any agreement. It is apparent that 
the intention of the framers of the Con- 
stitution could not have been that the! 
protection of Art. 31(5) (b) (iii) should be 
confined only to laws made in pursuance 
of an agreement or laws passed in 
similar circumstances. On the other! 
hand, the intention seems to be clear, 
that all laws relating to evacuee property 
should be covered by the said Article. 

21. For the reasons above stated we 
accept the contention of Sri RamachandraJ 
Reddy that the impugned law is protect- 
ed from attack on the ground that it in- 
fringes Article 31(2), by Article 31 (5) (b) 
(iii). 

22. It was next contended that Section 
12 violates Article 19 (1) (f) of the Consti- 
tution as it is an infringement of the ngnt 
of the petitioner to hold and dispose of 
his property and the provision enabling 
the Government to acquire his property 
without payment of compensation cannot 
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In any sense be regarded as a resonable 
restriction in the interests of the general 
public within the meaning of Article 19(5} 
23 The question whether Article 19 
applies to a law relating to deprivation of 
property coming under Article 31(1) or a 
law relating to acquisition of property 
coming under Article 31(2) has been con- 
sidered in several decisions of the 
Supreme Court In Chiranjitlal s case, 
1950 SCR 869= (AIR 1951 SC 41) it was 
held that Article 19(l)(f) would continue 
until the owner was, under Article 31 
deprived of such property by authority of 
law Again in State of Bombay v Bhanji 
Muoju 1955-18 SCJ 10—1955-1 SCR 777= 
(AIR 1955 SC 41) dealing with the con- 
tention that Sections 5(1) and 6{4)(a) of 
Bombay Land Requisition Act 1948 vio- 
late Article 19(l)(f) of the Constitution, 
the Supreme Court observed as follows: 

In our opinion. Article 19(l)(f) does 
not apply to them. In State of West 
Bengal v Subodh Gopal Bose, 1954 SCJ 
127-1954 SCR 587=(AIR 1954 SC 92) and 
Dwarkadas Srmivas of Bombay v Shola- 
pur Spinning and Weaving Co Ltd, 1954 
SCJ 175=1954 SCR 674=(AIR 1954 SC 

119) the majority of the Judges were 
agreed that Articles 19{l)(f) and 31 deal 
with different subjects and cover differ- 
ent fields. There was some disagreement 
about the nature and scope of the differ- 
ence but all were agreed that there was 
no overlapping. We need not e x a m ine 
those differences here because it is en 
ough to say that Article 19(l)(f) read with 
CL (5) postulates the existence of proper- 
ty which can be enjoyed and over which 
rights can be exercised because otherwise 
the reasonable restrictions contemplated 
by clause (5) could not be brought into 
play If there Is no property which can 
be acquired, held or disposed of, no restric- 
tion can be placed on the exercise of the 
right to acquire, hold and dispose of It, 
and as clause (5) contemplates the plac- 
ing of reasonable restrictions on the exer- 
cise of those rights It must follow that 
the ArtiJe postulates the existence of 
property over which these rights can be 
exercised. In our opinion, thi3 was de- 
cided m Gopala n s case, 1950 SCJ 174— 
1950 SCR 88= (AIR 1950 SC 27) where It 
was held that the freedoms relating to 
the person of a citizen guaranteed by 
Article 19 assume the existence of a free 
citizen and can no longer be enjoyed if 
a citizen is deprived of his liberty by the 
law of preventive or punitive detention. 
In the same way when there is a sub- 
stantially total deprivation of property 
which is already held and enjoyed, one 
must turn to Article 31 to see how far 
that is Justified 

This was followed In AIR 1957 SC 521= 
J1957 SCR 721 However in K. K. 
Kochuni v States of Madras & Kerala, 
AIR 1960 SC 1080 Justice Subbarao who 


delivered the judgment of the majontj 
observed. 

'The decision of this court in Bhanji 
Munjis case, 1955-1 SCR 777= (AIR 195 e 
SC 41) no longer holds the field aftei 
the Constitution (Fourth Amendment] 
Act. 1955’ 

In that case the Supreme Court had to 
deal with the validity of Madras Mart: 
makkathayam (Removal of Doubts) Act (32 
of 1955) which abolished a cW of stha 
nams and converted them into tarwad. 
end their properties into tarwad proper- 
ties and deprived sthanees of their nghl 
to the property It was held by the 
Supreme Court that a law depriving e 
person of his property is invalid if it in 
fringes Art. 19(l)(f) unless it Imposes rea 
sonable restrictions on the person s funda 
mental -rights. In other words, even a law 
dealing with deprivation of property 
could be challenged on the ground 
that it contravenes Article 19 Ii 
may however be noted that the case ir 
AIR 1960 SC 1080 did not involve anj 
question of acquisition or requisition oi 
property under Art. 31(2) but a mere de- 
°^ the Property under Art. 31 
tke express provision oi 
Art 31 (2A) was not to be deemed to be 
acquisition or requisition of property 
TTjis decision was rendered on the 4th 
May I960 On 8th May 1960 the Bench 
of five Judges of the Supreme Court oi 
whom four were parties to the judgment in 
AIR 1960 SC 1080 had to consider in 
Barkya Thakur v State of Bombay AIR 
1960 SC 1203 the argument that the noti 
£ cation under the Land Acquisition Act 
violated Art. 19(l)(f) of the Constitution. 
This argument was s ummar ily rejected in 
the following words: 

The other attack under Art. 19(l)(f) of 
the Constitution is equally futile in view 
of the decision of this Court In 1955-1 
SCR 777= (AIR 1955 SC 41) and 1957 SCR 
721=(AIR 1957 SC 521) 

Thus, it would appear that the Supreme 
Court itself considered the law coming 
under Art. 31(2) could not be attacked as 
offending Art. 19 Kochuni s case, AIR 
1960 SC 1080 wa3 not referred to as per- 
haps they were of the view that the deci 
don should be confined to a law under 
Art. 31(1) This was made clear in an un 
reported decision In Sitabati Devi v State 
of West Bengal, C. A. No 322 of 1961 (SC) 
where the petitioner sought to question 
the provisions of the West Bengal Land 
(Requisition and Acquisition) Act 1948 
In rejecting this contention Sarkar J- 
said. 

"Kavalapparao Kochuni s case held that 
after the amendment, CL (2) of Art. 31 
alone dealt with acquisition and requisi- 
tion of property by the State and CL (1) 
dealt with deprivation of property in 
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other ways. This case did not deal with 
a law of acquisition or requisition of 
property by the State but was concerned 
with a law by which deprivation of pro- 
perty was brought about in other ways, 
which law, it held, had to satisfy Arti- 
cle 19 and the principle in Bhanji Munji's 
case, 1955-1 SCR 777= (AIR 1955 SC 41) 
which could have saved that law before 
the amendment could not save it after 
the amendment. The observation in 
Kavalapparao Kochuni’s case that Bhanji 
Munji’s case, 1955-1 SCR 777= (AIR 
1955 SC 41) 'no longer holds the field’ 
has, therefore, to be understood as mean- 
ing that it no longer governs a case 
of deprivation of property by means 
other than requisition and acquisition by 
the State. Kavalapparao Kochuni’s case, 
AIR 1960 SC 1080 was not concerned 
with a law of requisition or acquisition 
of property governed by Art 31(2), as it 
now stands, and did not decide that ques- 
tion”. 

24. In Sm. Kamala Bala v. State of 
West Bengal, AIR 1962 Cal 269 also it 
was held that Kochuni’s case was an au- 
thority for the proposition that Constitu- 
tion (Fourth Amendment) Act 1955 of 
Art 31(1) did not exclude the operation 
of Art 19(1) (f) and (5) but was not an 
authority for the proposition that Article 
31(2) read with 31 (2A) had not the effect 
of excluding Art 19(l)(f). It is thus, 
clear that whatever may be the position 
60 far as the law coming under Art 31(1} 
is concerned, with regard to a law falling 
within Art. 31(2) in view of the clear de^ 
cision of the Supreme Court in Sitabati 
Devi’s case, C. A Wo. 322 of 1961 (SC) 
it cannot be challenged on the ground 
that it violates Art 19(l)(f). 

25. For the above reasons we hold 
that it is not open to the petitioner to 
challenge the provisions of Section 12 of 
the Displaced Persons (Compensation and 
Rehabilitation Act) on the ground that It 
violates Art. 19 (1) (f) of the Constitution. 

26. It was further contended that 
there are instances both in Hyderabad 
and in various other States in India 
where the property of an evacuee was 
notified under S. 12 of the Act and 
compensation was paid in respect of such 
property. It was, therefore, argued that 
inasmuch as no compensation is being 
paid to the petitioner he is discriminated 
against and therefore the notification 
violates Art. 14 of the. Constitution. This 
point was not raised in the Writ Peti- 
tion. Further no facts have been placed 
before us to show that compensation in 
similar circumstances was paid to other 
evacuees whose properties were notified 
under Section 12 of the Act. In the cir- 
cumstances in the absence of any such 
material it is not possible for us to con- 
sider the contention based upon Article 
14. It is open to the petitioner if he is 


so advised to challenge the notification 
on the ground that it violates Art 14 
. after placing all the necessary material 
before the Court 

27. The writ petition is, therefore, 
dismissed. 

28. We feel that this is an extremely 
hard case where the petitioner’s property 
has been notified and even though the Acfc 
provides for compensation being deter, 
mined, such compensation has not been 
determined and paid. The Union of 
India also has not provided any assis t- 
ance to the court in the matter of provid- 
ing information as to the steps that have 
been taken or being taken in fixing the 
amount of compensation under Section 
13 of the Act. In those circumstances, 
we consider it a fit case where the peti- 
tioner should be given some time to sur- 
render possession of the property. The 
petitioner is given four months time for 
surrendering possession of the property 
from today. 

29. For the reasons stated above the 
respondents will not be entitled to any 
costs in this writ petition. 

VGW/D.V.C. Petition dismissed. 
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Adapa Vittal, Plaintiff-Appellant v. 
Govula Ramakistiah and others, Defen- 
dants-Respondents. 

C. C. C. Appeal No. 72 of 1961 D/- 14- 
7-1967, against decree of Chief Judge 
City Civil Court, Hyderabad at Secun- 
derabad, D/- 27-7-1961. 

(A) Civil P. a (1908), O. 21, R. 63 — 
Suit under — Scope of enquiry and re- 
lief. 

In suits under O. 21, R. 63, C. P. C. the 
question that has to be gone into is the 
question of title and also the possession 
of the plaintiff. If the plaintiff fails to 
prove his title and his possession to the 
suit property on the date of attachment, 
he cannot get any relief in a suit under 
O. 21, R. 63, C. P. C. except that the at- 
tachment was without jurisdiction or ab- 
solutely void. AIR 1927 Mad 450, Dist. 
AIR 1959 Andh Pra 178, FolL Case law 
Disc. (Para 11) 

(B) Civil P. C (1908), O. 21, R. 52; 0. 40, 
Exile 1 — Court appointing Receiver of 
rents and profits of immovable property 
— Order 21, R. 52 does not apply — ■ 
AIR 1933 Cal 417 and (1963) 67 Cal WN 
916, FolL; AIR 1925 bind 51, Dist. 

(Para 14) 

(C) Civil P. C. (1908), O. 21, R. 63; 
O. 21, R. 52; O. 39, R. 1 — Suit under 
O. 21, R. G3 for setting aside attachment 
and sale in execution — Attachment not 
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resulting in any injury to plaintiff — 
Sale being voidable attachment not set 
aside — Held on facts that there was no 
breach of injunction order, so as to vitiate 
attachment. 

A, B C and D were brothers. C enter- 
ed Into partnership with E. In suit O S 
23/44 filed by E against C for dissolu- 
tion of partnerships and rendition of ac- 
counts final decree was passed on 
8-10-1951 The decree was not against C 
alone but was against joint famil y A 
filed suit for partition on 11-7-1951 be- 
ing O S 8/1/51 F had obtained a valid 
decree against E and in execution of that 
decree had attached the decree in O S 
23/44 and put it in execution and attach- 
ed and sold certain houses. A filed ob- 
jection petition on 16-1 57 under O 21 
R. 58 which was dismissed. A filed suit 
under O 21 R 63 for setting aside the 
order in his claim petition and for vaca- 
tion of the attachment order A alleged 
that as he was receiver on the date of 
attachment of properties, properties were 
not liable to attachment except with 
leave of the court. A further alleged 
that the attachment was illegal as it was 
m contravention of an injunction order 
against E restraining him from execut- 
ing decree in O S 23/44. There was 
no material to show that A had sustain- 
ed any injury because of the sale of the 
property 

Held (1) that the sale could not be set 
aside AIR 1958 SC 725 Expld. Case law 
Disc. (Paras 15 17) 

(2) that there was no necessity of set- 

ting aside attachment of properties though 
m possession of Receiver without the 
leave of the Court The sale being 
voidable the court could always con- 
sider the circumstances of the case as 
to whether the sale should be set aside. 
Case law Disc. (Para 18) 

(3) That there was no breach of 
Injunction order so as to vitiate the 
attachment made m execution proceed- 
ings as there was no injunction ord°r 
against F Case law Disc. (Para 23) 

(4) That a sale held without making 

attachment of property or without duly 
complying with provisions of law was 
not void but voidable. (Para 2a) 

Hence the attachment made was valid. 
Even assuming it was irregular as it did 
not result m any injury or loss to A and 
as sale in such cases was voidable there 
was no reason to set aside attachment. 

(Para 27) 
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Venkata Subbarao, for 1st Respondent; 
M. Suryanarayana Murthy, for 2nd Res- 
pondent; P. Ramachandra Reddy, for 4th 
Respondent. 

VAIDYA, 3 . : This appeal arises out of 
a suit filed by the plaintiff as C. S. 18 of 
•1960 in the Court of the Chief Judge, City 
Civil Court, Hyderabad against one Rama- 
krishtiah and Yellappa and the plain- 
tiffs brother Adapa Narayan. 

2. The material allegations in the 
plaint are that the plaintiff, third defen- 
dant, Adapa Hanmaiah and Ramalingam 
are brothers and members of a Hindu 
joint family till 1938, when Ramalingam 
separated from the rest of the family. 
After the separation of Ramalingam, the 
family continued to be joint till July 
1940 when there was a separation in 
mess between the brothers. The plain- 
tiff’s allegation is that thereafter separate 
khatas were opened in the names of the 
three brothers representing their branch 
of families and all the amounts paid or 
expended by them used to be debited 
in. their respective names. In 1942 the 
third defendant opened a shop in a part- 
nership with the 1st defendant under the 
name and style of Adapa Narayan Bom- 
bay Palakol Cloth shop borrowing monies 
from the family funds. The plaintiff and 
his brother Hanmaiah had also lent 
money to the said shop. The 1st defen- 
dant filed O. S. 23/44 in the District 
Court, Secunderabad for dissolution of 
partnership and rendition of accounts. 
The 1st defendant then alleged that the 
third defendant had entered into a part- 
nership as manager of the joint family. 
The third defendant denied this allega- 
tion in his written statement. A preli- 
minary decree was passed on 19-4-1944 
against only the third defendant and an 
arbitrator was appointed to give an award 
on the profits and on the basis of the 
award made by the arbitrator, the court 
passed the final decree on 8-10-1951. 
The allegation of the plaintiff is that in 
the arbitration proceedings, none of the 
other members of the family including 
the plaintiff was represented. The 
plaintiff had represented in O. S. 23/44 


till the preliminary decree stage in his 
capacity as General Power of Attorney 
agent of the 1st defendant and not on 
b ehalf of the family. During the pro- 
gress of the arbitration proceedings, as 
differences arose between the three 
brothers, the plaintiff filed a suit for 
partition on 11-7-1951 being O. S. 8/1/51. 

The judgment in O. S. 8/1/51 discloses 
that the joint family had entered into a 
partnership with the 1st defendant 
In execution of the decree in O. S. 
23/44 the __ 1st defendant had filed 
an application for attachment of pro- 
perties and the plaintiff had filed a claim 
petition under O. 21, Rule 58, C. P. C. 
As the 1st defendant did not press his 
execution petition, the objection petition 
was also closed as not pressed. The 
second defendant who had obtained a 
decree in O..S. 101/53 on the file of the 
then Subordinate Judge, Secunderabad, 
attached the decree obtained by the 2nd 
defendant against the third defendant and 
in his capacity of attaching creditor filed 
an execution petition and attached house 
Nos. 169 and 170 at Marredpalli, Secun- 
derabad, House Nos. 52, 54, 55 and 64 at 
Trimulgherry and House Nos. 71 to 76 at 
Mettuguda, Secunderabad for the reco- 
very of the sum due under his decree. 
The plaintiff contended that the said at- 
tachment is illegal and unauthorised and 
also filed an objection petition on 16-1-57 
Under Order 21, Rule 58, C. P. C. which 
was dismissed. Aggrieved by that order, 
he has filed the present suit under Order 
21, R. 63, C. P. C. praying that the order 
dated 5th July 1960 in his claim petition 
be set aside and the attachment order 
dated 13th July 1958 be vacated. In the 
alternative he daimed that the attach- 
ment in respect of 1/3 share of the plain- 
tiff be vacated. The order of the trial 
court under Order 21, R. 58, C. P. C. was 
impugned as erroneous and it was alleged 
that it was liable to be set aside on the 
following grounds: 

(a) The decree in O. S. 23/44 was 
against the third defendant alone and was 
not binding on the plaintiff and in any 
event the attachment to the extent of 
plaintiff’s 1/3 share in the attached pro- 
perties is improper; 

(b) the observation by the court that 
the plaintiff had admitted that the part- 
nership business is of the joint family 
venture, is erroneous; 

(c) the plaintiff on the date of the ap- 
plication under O. 21, Rule 58, C. P. C. 
was in possession of all the properties as 
Receiver appointed by the court in O. S. 
8/1/51 by an order dated 10-8-57; 

(d) he was in actual possession of his 
1/3 share in the attached properties and 
therefore the order of attachment could 
not have been extended to his share; 
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(e) the attachment effected In execu- 
tion was illegal as it was in contravention 
of an injunction order Issued by the 3rd 
AddL Judge, City Civil Court, Secundera- 
bad against the 1st defendant on 14-10-58 
restraining him from executing the decree 
in O S. No. 23/44. 

(f) as the plaintiff was Receiver on the 
date of the properties attached, the pro- 
perties were therefore not liable to at- 
tachment except with the leave of the 
court which appointed him Receiver; 

(g) out of the properties attached, house 
No. 169 Marredpalli, House Nos. 52 and 
53 Tnmulgherry were exclusively allott- 
ed to the plaintiff and therefore those 
houses were not attachable. 


The 1st defendant admitted that the 
plaintiff, third defendant Adapa Hanu- 
rnaiah and Ramalingam were all brothers; 
but he denied his knowledge of separation 
of Ra mali ngam from the joint family He 
averred that the defendants continued to 
be jomt till the filing of O S 8/51 and 
there was no separation of mess among 
the brothers till the date of the suit. He 
was not aware whether separate khatas 
were opened in their names and that the 
amounts have been debited in their res- 
pective names. He categorically denied 
that the third defendant borrowed money 
from the joint family and entered Into a 
partnership with him in his personal 
capacity The averment was that the 
partnership was entered into by the third 
defendant as head and manager of the 
Hindu joint family and that this was done 
by him with the knowledge and consent 
of the plaintiff and the negotiations with 
the partnership were personally conduct- 
ed by all the brothers and the plaintiff 
was personally conducti n g the business of 
the said firm in partnership with him. 


He also denied that the suit filed by 
•him as O S 23/44 was only against Adapa 
Naravan and the allegations in the plaint 
would show that It was against the joint 
family and that fact was never denied by 
the p laintiff The consent memo filed be- 
fore the preliminary decree was signed 
by the plaintiff and also by the Advocate 
representing the plaintiffs family The 
plea therefore of the plaintiff that the 
jomt family was not liable, was false and 
pure after thought The Man ager of the 
family was appointed Receiver and the 
plaintiff worked throughout in his place. 
The 1st defendant after referring to the 
suit O S 8/1/51 averred that the plain- 
tiff and his brothers had claimed 1/3 share 
from the partnership assets. He denied 
that the decree m O S 23/44 was passed 
against the third defendant alone and 
maintained that It was against the Joint 
family consisting of the plaintiff and his 
brothers and therefore binding on all of 
them. He averred that the plaintiff was 
not in possession as Receiver and that he 


was not entitled to claim 1/3 share as the 
decree Is binding on him. As regards the 
reasons for setting aside the attac hm en t , 
he stated that those are false and unten- 
able. 

3 The defendant 2 supported defen- 
dant No. L He relied on the judgment in 
O S 8/1/51 for showing that the family 
remained as joint family till the filing ca 
the partition suit As far as he is con- 
cerned, he has stated that he had obtained 
a decree valid against the 1st defendant 
and in execution of that decree, has atta- 
ched the decree in O S. 23/44 and put U 
in execution. The execution proceedings 
taken by him are binding on ail the par- 
ties and the attachment is legally valid. As 
far as the allegations made in para 5 of 
the plaint, which gives the reasons for 
setting aside the attachment, the second 
defendant denied the same and put the 
plaintiff to strict proof of those allega- 
tions. 

4. On these pleadings the trial court 
framed as many as 9 issues. 

1. Was the decree in O S 23/44 on the 
file of the then Hist. Judge, Secundera- 
bad against third defendant alone In his 
individual capacity? 

2. Were not the properties liable to at- 
tachment on the ground that the plain- 
tiff was a Receiver of the properties at- 
tached? 

3 Was the plaintiff In actual possession 
of his 1/3 share in the houses attached in 
execution of the decree in O S 23/447 

4. Was the attachment in E. P 20/58 
effected in violation of the Injunction 
order dated 14-10-58 issued by the 3rd 
AddL Judge, City Civil Court, Secundera- 
bad against the first defendant? 

the p laintiff estopped from deny- 
liability under the decree in O S 

6 Is the suit barred by Ss. 11 and 
47 of the C. P C.? 

7 Is the court fee paid Insufficient? 

8. Is the suit within time? 

9 To what relief is the plaintiff entitl- 
ed to? 

On the first Issue the trial court held that 
the decree in O S. 23/44 was not obtain- 
ed by the 1st defendant against the third 
defendant alone in his Individual capaci- 
ty but was against the joint family 
Issues 2 and 4 which raise the question of 
the validity of attachment because of 
the appointment of Receiver and the 
existence of an injunction order were 
not pressed by the learned counsel for 
the plaintiff in the trial court Issue 3 
was decided against the plaintiff and it 
was held that the plaintiff was not in 
actual possession of his 1/3 share in the 
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attached properties at the date of attach- 
ment. Under issue 5 the court held 
that the plaintiff was not estopped from 
denying the liability under the decree in 
O. S. 23/44. Under issue 6 which dealt 
with the question as to whether the suit 
was barred by Ss. 11 and 47, C. P. C. 
and issue 8 which was with respect to 
whether the suit was within time, were 
not pressed by the learned counsel for 
the defendants. Under issue 7 the plain- 
tiff was directed to pay court-fee on the 
market value of the properties which was 
Rs. 1,00.000. In the result the suit was 
dismissed with costs. 


5. In this appeal by the plaintiff, the 
learned Advocate General has argued be- 
fore us only issues 2 and 4. He has filed 
an application for raising those issues as 
additional grounds which was allowed as 
not opposed by the respondents. The 
finding of the trial court is with respect 
to actual possession of the plaintiff of his 
1/3 share in the houses attached. No suf- 
ficient data has been brought to our 
notice to assail that finding. The first 
contention of the learned Advocate Gene- 
ral is that the plaintiff is entitled to file 
an application under 0. 21, R- 58, C. P. C. 
and a suit under Order 21, Rule 63 as 
eo nomine, as he was not a party to the 
decree. His further contention is that in 
Ex. A. 1 which is the written statement 
filed by the third defendant in O. S. 23/44, 
he had clearly stated that the agreement 
having been come to between the plain- 
tiff (defendant 1) and defendant (defen- 
dant 3) they were the only parties and 
the nature of relationship and arrange- 
ment between the defendant and his 
brothers and others is irrelevant for the 
purpose of the suit The pre l imi n ary 
decree in that suit was passed on the 
basis of the agreement and there was no 
'figging as to whether the third defen- 
dant represented the joint fam ily and en- 
tered into the partnership as its mana- 
ger. The decree (Ex. A. 3) in O. S. 23/44 
also shows that it was only against the 
third defendant He further relied on 
Pichappa Chettiar v. Chokalingam Pillai, 
AIR 1934 PC 192 in which it has been 
held that even in cases where the manag- 
ing member of the joint family enters 
into a partnership with a stranger, the 
other members of the family do not ipso 
facto become partners of the business so 
as to clothe them with all the rights and 
obligations of a partner. 

, In such case the family as a unit does 
not become a partner. But only such 
of its members as in fact entered into 
contractual relations with the stranger. 
The partnership will he governed by the 
Act In the alternative he argued that 
in case the plaintiff is considered to be 
bound by the decree, he is entitled to 
raise an objection taken by him under 
S. 47, a P. a and his suit may be con- 


verted into an application under that 
section. He relied on P. Veerayya v. 
Y. Veeraraghavayya, AIR 1961 Andh Pra 
298 wherein a Division Bench of this High 
Court had held that a suit brought under 
Order 21, R. 63, C. P. C. could be treated 
as a petition under Section 47, C. P. C. at 
the stage of second appeal especially 
when an application had been made in 
the trial court within time for conversion 
of the suit into a petition under Section 
47, C. P. C. In the circumstances of the 
case, we do not find any necessity to 
enter into a discussion of this question. 
Suffice it to say that the finding of the 
trial court that the decree in O. S. 23/44 
was not obtained against the third defen- 
dant in his individual capacity, has not 
been assailed before us. We are of the 
opinion that the plaintiff cannot succeed 
in the appeal; that being so, it is im- 
material as to whether his suit is con- 
sidered under O. 21, Rule 63, C. P. C. 
or the suit is converted into an applica- 
tion under Section 47, C. P. & 

6. The learned Advocate General con- 
tended before us that under the provi- 
sions of Order 21, Rule 63, C.P. C. the 
validity of attachment can be contested 
and it is not necessary that the scope of 
a suit under Order 21, Rule 63, C. P. C. 
should be restricted to the question as 
to whether the plaintiff in the suit was 
in possession in his own right or on be- 
half of somebody else other than the 
judgment-debtor on the date of attach- 
ment For this purpose it is necessary to 
consider the provisions of Order 21, Rule 
58, C. P. C. and the subsequent rules. 
O. 21, R. 58, C. P. C. provides that a 
claim or an objection can be made to the 
attachment of any property on the ground 
that such property is not liable to such 
attachment and that when such a claim 
or objection is preferred, the court shall 
proceed to investigate the claim or ob- 
jection. Rule 59 of Order 21, C. P. C., 
provides that the claimant or objector 
must adduce evidence to show that at the 
date of attachment, he had some interest 
In or was possessed of the properties 
attached. Order 21, Rule 60, C. P. C. pro- 
vides; 

"Where upon the said Investigation the 
court is satisfied that for the reason stat- 
ed in the claim or objection such pro- 
perty was not, when attached, in the pos- 
session of the judgment debtor or of some 
person in trust for him, or in the occu- 
pancy of a tenant or other person paying 
rent to him, or that, being in possession 
of the judgment-debtor at such time it 
was so in his possession, not on his own 
account or as his own property, but on 
account of or in trust for some other 
person, or partly on his own account and 
partly on account of some other person, 
the court shall make an order releasing 
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the property wholly or to such extent 
as it thinks fit, from attachment 
This rule lays down that the property can 
be released from attachment only In 
cases where file person fi li ng the cl aim 
or objection proves that such property 
when attached, was not in possession cf 
the judgment debtor or some persons m 
trust for him or claiming through him or 
that being in the possession of the judg- 
ment debtor at such time it was so in his 
possession, not on his own account or as 
his own property but on account of or 
in trust for some other person. Further 
if the court is satisfied that the property, 
at the time when It was attached, was in 
possession of the judgment debtor as 
his own property and not on account 
of any other person or was in possession 
of some other person in trust for him or 
cl aimin g through him, the court shall 
disallow the claim under Order 21 rule 
61 C P C, The question of possession 
of tho property at the date of attach- 
ment and its return Is the only material 
question which the court has to consider 
m considering the application under 
Order 21 Buie 58 Civil P a Order 21, 
Buie 63 C. P C provides that the party 
against whom an order Is made In a claim 
or objection petition, such party may in- 
stitute a suit to establish the right which 
he claims to the property In dispute. 

7 The learned Advocate-General re- 
lied on Venkatapayya v Venkatachala 
pathi Bao AIR 1927 Mad 450 where 
Devadoss J has observed at page 455 
the claiman t need not restrict him- 
self to prove only his claim but can also 
attack the validity of the attachment 
proceedings, and when he filed a suit 
under O 21 R 63 he Is certainly in no 
way debarred by anything contained in 
the Civil P C. from contesting the vali- 
dity of attachment. In other words when 
asking for a declaration that his property 
is not liable to attachment, he can also 
show that either what was done was not 
attachment or that there was an invalid 
attachment which could not affect his 
right in any way 1 

In this case the question that was raised 
was that the Court had no jurisdiction 
as the attachment was effected by the 
District Munsifs Court after the receipt 
of the order staying the execution. It 
was held that the attachment proceedings 
after the stay order were absolutely void 
and then there was no attachment at all 
but the formality of an attachment was 
gone through. While considering the ap- 
plicability of O 21 R. 58 the learned 
Judge has considered a case where the 
validity of attachment was questioned on 
the ground of jurisdiction. It is in this 
context that it was observed that p suit 
under O 21 R. 63 Civil P C. does not 
in any way debar the plaintiff from con- 
testing the validity of attachment 


8. This dec is ion cannot be taken as an 
authority for the proposition that the 
validity of attachment can be questioned 
in each and every case in a suit under 
O 21 K. 63 Civil PC. An L. P A 
was preferred from the decision referred 
to above and was allowed. Vide Venka- 
tachalapathi v Venkatapayya, AIR 1932 
Mad 86 A Division Bench of the Madras 
High Court considered only the questions 
arising under Ss. 47 and 11 Civil P C. 
which had been answered in favour of 
the plaintiff by Devadoss, J Their Lord- 
chips did not at all consider the question 
of the scope of a suit under O 21 R 63, 
Civil P C, They reached the conclusion 
that under Ss. 47 and 11 Civil P C. a 
purchaser of a property after attachment 
In execution proceedings is bound by the 
decision of the executing Court though 
not a party to it and that decision thal 
has become final cannot be set aside bj 
that party That being so we feel thal 
the decision of Devadoss, J bag to be 
confined to the particular facts of the 
case. 


The learned counsel appearing for the 
respondents has relied on Venkatasubba 
Rao v G VIgneswaradu, AIR 1928 Ma d 
840 where a Division Bench of the 
Madras High Court was considering a 
case where after the dismissal of the 
plaintiff’s claim under O 21 R. 58 Civil 
P C. the defendant purchased and ob- 
tained possession of the property attach 
ed and a suit under R. 63 was filed by 
the p lain ti ff for possession of the pro- 
perty was barred under O 2, R. 2 Civil 
P C. while considering the question, 
their Lordships have referred to Phul- 
kumari v Ghanshyam Misra, (1908) 35 
Ind App 22 (PC) and have held that 
a suit under O 21 Rule 63, C. P a 
is really a suit to set aside the order and 
if that right had accrued to a party long 
before dispossession, it is difficult to see 
how a subsequent dispossession ran be 
held to be a part of his cause of action 60 
as to attract the provisions of O 2, R, 2, 
Civil PC. 

9 The Calcutta High Court in Maham- 
mad Hashi m All Khan v Iffat Ara 
Hamidi Begum, AIR 1942 Cal 180 has ob- 
served that the issue that can be raised 
in a suit instituted under the provisions 
of ^ R- 63 CP C. must in essence 
be of the same nature as the issue In the 
claim case although the ambit of enquiry 
of that issue would be more detailed in 
the siut. In the execution proceedings 
the judgment debtor cannot challenge the 
validity of the decree under execution on 
the ground of fraud and the claimant can 
onl y ur ge that the jwoperty attached is 
his property and not of the judgment de- 
btor He cannot urge that the decree Is 
bad or even the execution Is barred by 
ti me. The issue vix, whether the pro- 
perty at the date of the attachment was 
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Hie property of the judgment debtor or 
Hie claimant is the only issue in a suit 
under O. 21, R. 63, Civil P. C. is dear by 
the language of O. 21, R. 63, Civil P. C. 
Itself, for that rule speaks of a suit to 
establish the right which he daims to 
the property in dispute rdying on 
(1908) 35 Ind App 22 (PC). Their 

Lordships observed that a suit under 
O. 21, R, 63, Civil P. C. is in essence a re- 
view of the summary order passed by the 
executing court on the claim and is a 
mere continuation in a different form of 
the daim proceedings. 

10. A Division Bench of this High 
Court in M. Venkata Subbamma v. G. 
Raja Rathamma, AIR 1959 Andh Pra 178 
has hdd that in a suit under O. 21, R. 63, 
Civil P. C. in order to prove that the 
plaintiff has a right to the property in dis- 
pute and it is therefore not liable to at- 
tachment, the consideration of his title 
as well as possession will be relevant. The 
two questions cannot be separated one 
from the other. 


11. Thus It is clear that in suits under 
O. 21, R. 63, C. P. C. the question that 
has to be gone into is the question of 
title and also the possession of the plain- 
tiff. If the plaintiff fails to prove his 
title and his possession to the suit pro- 
perty on the date of attachment, he can- 
not get any rdief in a suit under O. 21, 
R. 63, Civil P. C. except that the attach- 
ment was without jurisdiction or abso- 
lutdy void. 


32. Turning to the contention of the 
learned Advocate-General that as the 
plaintiff had been appointed as the Re- 
ceiver and as the attachment had been 
effected without the consent of the 
court appointing such Receiver, the at- 
tachment is voidable, it is necessary to 
mention a few facts. The third defendant 
was appointed Receiver on _14th August 
1951 for the purpose of filing suits ana 
for takin g steps to execute decrees if 
any. The order further relates that the 
plaintiff was assigned house No. 55 Tn- 
mulgherry Bazar, garages in Tnmulghe- 
rry, and one house situate at Meetuguda, 
the rental of which amounted to Rs. 71 to 
realise those rentals as interim relief. it 
was admitted that he was collecting 
Rs. 37 by way of mortgage of Nirmal 
Ambarti Sidhanti house _ which _ would 
give him a sum of Rs. 105 which was 
roughly 1/3 of the rents according to the 
l admission of all the parties to the parti- 
tion suit. This order shows that the 
houses which likely to fetch 1/3 of the 
rental were allotted to the plaintiff 
branch for maintenance andthe Mance 
to the defendants. The third defendant 
was succeeded by Mr. Ramanujam, Advo- 
cate as Receiver who 

ed bv the p laintiff on 10th. June 1957* 
While appointing the plaintiff as the Re- 


ceiver a direction was given that he 
should collect the rental "subject to the 
terms and conditions of the order dated 
14-8-1951”. This order of 10-6-57 was 
carried up in revision to the High Court 
and in C. R. P. 1899/57 this court passed 
an order on 9-4-1958 directing the plain- 
tiff to collect rents of all the joint family 
properties and deposit the same into court 
so that the parties may draw their res- 
pective shares for maintenance. 

13. The first question that arises for 
consideration is whether the property 
was in the custody of any court or public 
officer so as to attract the provisions of 
O. 21, R. 52, C. P. C. The learned Advo- 
cate General relies on Thayumana Pillai 
v. Ramaswami Chettiar, 19 Mad LW 681= 
(AIR 1925 Mad 51) and contends that 
even though the Receiver was appointed 
only for the purposes of collecting pro- 
fits and rents, it should be deemed that 
the property was in the custody of Hie 
court. The property which was put to 
sale, was in the occupation of tenants 
and therefore no physical possession could 
have been given to the Receiver. The 
only manner in which the property 
could have been taken in possession by 
the Court appointing the Receiver, was 
to direct the Receiver to collect the pro- 
fits and rents from such property. 

In the case cited by the learned Advo- 
cate General, a Receiver had been ap- 
pointed only of the crops and not of the 
corpus of the property; but the learned 
Judges on the facts of the case reached 
the conclusion that the Receiver was ap- 
pointed in that case for the property itself 
though the object of the appointment 
was only to collect the rents and pro- 
fits of the land. This case is not clearly 
applicable to the facts of the case under 
consideration. In the instant case as the 
circumstances relating' to the appoint- 
ment of the Receiver show that it was 
never the intention of the Court appoint- 
ing the Receiver to take the property in 
its custody. The question was whether 
during the pendency of the partition 
6uit, some arrangements should be made 
for giving relief to the parties by way of 
interim maintenance. It is In this con- 
text that the Receiver was appointed to 
collect the rents from all the joint fami- 
ly properties. It cannot therefore be said 
that the court appointed the Receiver to 
the property itself. Further the import 
of the expression "custody of the Court” 
in O. 21, Rule 52, Civil P. C. has also 
to be considered in this context. 

14. The learned counsel for the res- 
pondents relying on Pratapmal Ramesh- 
war v. Ch unil al Johuri, AIR 1933 Cal 
417 says that the said Rule is not intend- 
ed to apply to a case where the Court 
appointed a Receiver of the rents and 
profits of Hie immoveable properties, 
though in essence it may be said that the 
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court when It appoints the Receiver takes 
possession, of the property The above 
cited case was considered In Shiva Sankar 
v A] it Kumar. (1963) 67 Cal WN 916 and it 
was held that where the court appoints 
a Receiver of the rents and profits of 
immoveable property Order 21 Rule 52, 
Civil P C. does not apply We are in 
agreement with the view expressed by 
the Calcutta High Court. The question 
whether the court is in custody of the 
property, will have to be decided on the 
facts and circ ums tances of each case. 

25 We now proceed to consider the 
legality of the attachment made by the 
Court assuming that the property was in 
the custody of the Court and that O 21, 
R. 52, C. P C. Is applicable It is con- 
tended that it is well settled that the 
property in the hands of a Receiver is 
exempt from judicial process except of 
course to the extent permitted by the ap- 
pointing court It is also contended that 
proceedings taken in respect of the pro- 
perty which Is in possession and manage- 
ment of the Receiver appointed by the 
Court under Order 40 Rule 1, Civil 
P C. without the leave of the court, are 
illegal in the sense that the party pro- 
ceeding against the property without the 
leave of the court concerned is liable to 
be committed for contempt of court. Re- 
liance for this proposition is placed on 
Kanhalyalal v Dr D R. Banaji, AIR 
1958 SC 725 In a suit instituted by the 
mortgagee of a plot situated in the Dist 
of Yeotmal which was then situated in 
the Central Provinces and Berar to en- 
force the mortgage, a Receiver was ap- 
pointed by the Bombay High Court on 
Its original side In respect of the mort- 
gaged property 

The land and the building were valued 
by the court at about Rs. 70 000 The 
revenue payable in respect of a part of 
the mortgaged property which was a plot 
admeasuring 1 91 664 sq-feet at the rate 
of Rs. 129 per year remained in arrears 
for two years uz. 36-37 and 37-38 The 
Sub-Divisional Officer of Yeotmal sold at 
auction the plot in question free from all 
encumbrances on 17th December 1937 
without impleading or giving notice to 
the Receiver At that auction the appel- 
lant before the Supreme Court purchased 
the property for Rs. 270 only. The sale 
was confirmed in his favour on 26th 
January 1938 but it appears that the 
then Receiver had sent Rs. 475 by cheque 
to the Sub-Divisional Officer concerned 
In full payment of the arrears of land 
revenue and thus to have the sale set 
aside but it was received two days after 
the confirmation of sale. The Receiver 
had made an application on 19th Janu- 
ary 1938 to the Sub-Divisional Officer 
offering to pay the arrears; but It ap- 
pears that the attention of the Sub-Divi- 
eional Officer was not dr a wn to the ap- 
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plication until after the confirmation oJ 
sale. The Receiver then, applied for re- 
view of foe order confirming the sals 
and the Sub-Divisional Officer allowed 
foe application, and set aside foe tale. 

The said order was also upheld by tha 
higher authorities. The auction purcha- 
ser moved in revision to foe Financial 
Commissioner who vacated foe order set- 
ting aside the sale. After that, the Re- 
ceiver having ultimately failed in having 
the sale of the valuable properties by foe 
Revenue authorities set aside, instituted 
a suit out of which foe said appeal arose 
He prayed for a declaration that the auc- 
tion sale was void on a number of grounds 1 
that no notice of demand had been senl 
to foe Receiver; that foe attachment and 
sale proclamation had not been effected 
according to law and though the Revenue 
Authorities were aware of foe appoint- 
ment of foe Receiver, they did not lm- 

r- * tj Vl. i. 


plead foe Court Receiver. The suit wa! 
contested on the preliminary ground foal 
it was barred by the provisions oi 
Sections 257 and 292 of the Berar Land 
Revenue Code of 1928, which plea found 
favour both with the trial court and the 
court of first appeal On second appeal 
to the High Court at Nagpur, a single 
Judge allowed foe appeal, which wac 
confirmed by a Division Bench of foal 
Court It was contended before theii 
Lordships cf foe Supreme Court that foe 
sale without notice to the Receiver or 
without Impleading him, was not void bui 
only irregular and foe suit was barred by 
foe provisions of Sections 157 and 192 of 
the Berar Land Revenue Code. Their 
Lordships have observed In para 7 
'So far as foe Indian Courts are con- 
cerned. it Is settled law that a sale held 
without makin g attachment of the pro- 
perty. or without duly complying with 
the provisions of the law relating to at- 
tachment of Property, is not void but 
?£ ly ^ v ? ldable - Rule 52 of Order 21 of 
foe Code of Civil Procedure requires that 
where foe property Is la the custody of 
any court or public officer, attachment 
EhaU *« e mad ® by a notice to such court 
or officer But the absence of such a 
? rould 1101 render foe sale void ab 
initio, because foe Jurisdiction of the 
court or foe authority ordering the sale, 
does not depend upon foe issue of the 
notice of attachment It is also settled 
law that proceedings taken In respect of 
a property which is In fo e possession 
and management of a Receiver appointed 
tmder Order 40, Rule 1 of the 
pide of Civil Procedure, without the 
leave of that court, are Illegal In the 
sense that the party proceeding against 
the property without the leave of the 
court concerned. Is liable to be committ- 
ed for contempt of foe court, and that the 
proceedings so held, do not affect foe in- 
terest in the hands of foe Receiver who 
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holds the property for the benefit of the 
party who, ultimately, may be adjudged 
by the court to be entitled to the same,” 
Their Lordships further observed in 
para 8: 

"The general rule that property in • 
custodia legis through its duly, appointed 
Receiver is exempt from judicial process 
except to the extent that the leave of 
that court has been obtained, is based, on 
a very sound reason of public policy, 
namely, that there shouM be no conflict 
of jurisdiction between different Courts. 

If a court has exercised its. power to ap- 
point a Receiver of a certain property, it 
has done so with a view to preserving 
the property for the benefit of the right- 
ful owner as judicially determined. If 
other courts or Tribunals of co-ordinate 
or exclusive jurisdiction were to permit 
proceedings to go on independently of the 
Court which has placed the custody of 
the property in the hands of the Re- 
ceiver, there was a likelihood_ of. confu- 
sion in the administration of justice and 
a possible conflict of jurisdiction. The 
courts represent the majesty of law, and 
naturally therefore would not do anything 
to weaken the rule of law, or to 
any proceedings which may have the ef- 
fect of putting any party in jeopardy for 
contempt of court for taking recourse to 
unauthorised legal proceedings. It is on 
that very sound principle that the rule is 
based. Of course, if any court which is 
holding the property in custodia legis 
through a Receiver or otherwise,, is mov- 
ed to grant permission for taking legal 
proceedings in respect of that property, 
the court ordinarily would grant such 
uermlssion if considerations of justice re- 
quire it Courts of justice, therefore, 
would not be a party to any interference 
with that sound rule. On the other hand, 
all courts of justice would be only too an- 
xious to see that property in custodia 
legis is not subjected to uncontrolled! at- 
tack, while at the same time, protecting 
the rights of all persons who may have 
rlnims to the property”. 

The question that was then considered 
was whether the Berar Land Revenue 
Code in any way affected toe general 
rule of law. Having reach<^ toe rondu- 
sion that toe general rule of sot 

so affected, their Lordships further ob- 
served: _ , _ , 

"If toe leave of toe Bombay High Court 
had been taken to initiate proceedings 
under toe Code, for the realisation, of 
Government revenue, or if toe Receiver 
had been served with toe notice o ^de- 
mand, it would have been his boundem 
duty to pay up toe arrears of land reve- 
nue and to continue paying Government 
demands in respect of the P^rty 
charge in order to conserve it for toe be- 
nefit of toe parties which were before 
the Court in toe mortgage suit If such a 


step had been taken, and if toe Receiver, 
in spite of notice, had allowed toe auc- 
tion-sale to be held for non-payment of 
Government demands, toe sale would 
have been valid and subject only to such 
proceedings as are contemplated under 
Sections 155 and 156 of toe Code. In 
that case, there would • have been 
no conflict of jurisdiction, and, there- 
fore no question of infringing the 
sound principle discussed above. 

But toe absence of toe leave of the 
court and of toe necessary notice to toe 
Receiver, makes all toe difference 
between a valid and an illegal sale” 

A close reading of their Lordships’ pro- 
nouncement shows that toe rule of law 
is intended so that, toe interests in toe 
hands of toe Receiver who holds toe pro- 
perty for toe benefit of the party who 
may ultimately be adjudged by toe Cotut 
to be entitled to toe same, are not affect- 
ed. It has also been held that toe sale in 
such cases is not valid but illegal From 
toe facts of toe case also it is evident that 
a valuable property was sold for toe re- 
covery of a paltry amount of Rs. 270 
which toe Receiver would have paid in 
case a notice had been given to him for 
the payment of toe same. The circum- 
stance that weighed with toe Supreme 
Court in setting aside toe sale was that 
the interest of toe mortgagee who was 
entitled to recover toe mortgage money 
by sale of mortgaged property was affect- 
ed by toe revenue sale especially when 
such sale was free from all encumbrances. 
If toe interest of toe mortgagee 
bad not been affected, toe sale would 
not have been set aside, because it was 
only voidable and not void ab initio. 
When considering the facts of toe case 
before us, it cannot be said that by 
virtue of toe sale effected, toe interest 
of toe plaintiff in toe property was in 
any manner affected. The 2nd defendant 
was an attaching creditor of toe decree 
obtained by toe 1st defendant against 
toe 3rd defendant. It is mot disputed 
before us that toe joint family consisting 
of toe plaintiff and other brothers and 
toe sons, were bound by that decree. 
In any event toe joint family property 
was liable for toe execution of toe decree 
obtained by toe 1st defendant against 
toe 3rd defendant. That being so, it is 
immaterial whether that decree was put 
in execution by toe 1st defendant or 2nd 
defendant There is also no material be- 
fore us to show that toe plaintiff has sus- 
tained any injury because of toe sale of 
toe property. No doubt toe suit is for 
setting aside toe attachment of toe pro- 
perty but toe sale having been effected 
dining the pendency of toe proceedings, 
toe plaintiff could have very well brought 
to toe notice of this court as to toe in- 
jury that was caused to him by such sale. 
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We are therefore of the opinion that In 
the circumstances of the case, the sale 
cannot be set aside. 

16 Reliance was also placed by the 
learned Advocate-General on 19 Mad LW 
681= (AIR 1925 Mad 51) Rajagopala Ven- 
kata Narasimha v Venkatalingam, 1944-1 
Mad LJ 129= (AIR 1944 Mad 372) and 
Veerappa ChetUar v Mohamad Mytheen 
Mana Pillai, AIR 1963 Mad 33 A refer- 
ence to 19 Mad LW 681=(AIR 1925 Mad 
51) has already been made. In 1944-1 
Mad LJ 129= (AIR 1944 Mad 372) the 
Madras High Court has held that such a 
sale is voidable and that the circum- 
stances will have to be considered to de- 
clare such sale ns void and one such 
circumstance would be whether any injus- 
tice has been done. In one of the appeals 
that was considered in the said judg- 
ment being A A O 484/42 their 
Lordships remanded the case to the trial 
court for consideration whether the 6ale 
should be set aside on the merits. 

17 A Division Bench of the Madras 
High Court in AIR 1963 Mad 33 observed 
at page 35 

•While we do not want to be under- 
stood to lay down a proposition that the 
mere fact of failure to obtain leave wul 
m itself be a ground for setting aside 
such a sale we consider that the ques- 
tion of setting aside a sale will have to 
be decided on the particular facts and 
circumstances in each case 
In view of the particular facts and ar 
cumstances of the case the learned 
Judges thought it reasonable and just 
from the stand point of the parties to set 
aside the sale on condition that an 
amount of Rs 600 with interest at 6% 
per annum be paid to the purchaser by 
the judgment debtor As already indi- 
cated there are no circumstances brought 
to our notice by reason of which we may 
say that any injustice was caused to the 
plaintiff by the attachment and subse- 
quent sale of the property In this con- 
text it will be pertinent to note that this 
issue being issue 2 was not pressed by 
the learned counsel of the plaintiff and 
therefore neither any evidence was led 
nor any finding was given by the trial 
court on the merits of the case Before 
us also the circumstances and facts which 
would enable us to find as to whether any 
injustice or Injury was caused to the 
plaintiff, were not brought to our notice. 

18 The learned counsel for the res- 
pondents has contended that even though 
no leave to proceed against the Recei- 
ver was granted by the court appointing 
the Receiver it can be impbed in the 
circumstances of the case His contention 
is that as the court which attached the 
properties and the court appointing the 
Receiver being the same, there was no 


necessity of a formal sanction. He has 
relied on Gian Chand v Gopi Chand, 
AIR 1928 Lah 593 and Somastmdaram 
Chettiar v Pamnala Kandar, AIR 1935 
Mad 697 In both these cases In view 
of the peculiar arcumstances existing the 
High Courts came to the conclusion that 
it could not be said that the court order- 
ing attachment was not aware of the ap- 
pointment of the Receiver and therefore 
the sanction to attach should be implied 
but the facts of this case do not justify 
any such implication. Here the Receiver 
was appointed as far back as 1951 for the 
first time and the plaintiff was appointed 
Receiver in June 1957 It is not known 
whether the Presiding Judge who appoint- 
ed the Receiver was also the Judge who 
ordered attachment Where the personnel 
of the court have changed during the 
period these proceedings were pending it 
is very difficult to presume that the court 
had known of the appointment of the Re- 
ceiver We are not prepared to draw any 
such presumption, and also that the leave 
to attach was implied. 

The learned counsel then submits that 
the leave can be granted even after the 
attachment has taken place because the 
attachment without leave is only an irre- 
gularity which can be cured He has re- 
lied on 1944-1 Mad U 129=(AIR 1944 
Mad 372) where it has been held that 
retrospective leave can be granted in the 
absence of any law restricting the dis- 
cretion of the court In these matters The 
arcumstances existing in this case go to 
6how that if an application had been 
made to the court appointing the Recei 
ver for leave to attach property there is 
no reason why this application would not 
have been ordered by that court The 
respondents have made an application 
C. U P 365/67 in this court for the grant 
of such leave The contention of the 
learned Advocate General is that such 
leave cannot be granted after the sale has 
been confirmed. He relies upon G F F 
Foulkes v Suppan Chettiar AIR 1945 
Mad 13 for this proposition. In that case 
a Division Bench of the Madras High 
Court was considering whether the sale 
held without the leave of the court ap- 
pointing Receiver is void or voidable and 
If it zs voidable such irregularity can be 
cured by sanction granted prior to the 
confirmation of sale Having held that 
the sale was only voidable and that the 
leave had been obtained before the sale 
was finally confirmed, they go on to ob- s. 
serve: 

"We think therefore that If the law Is 
that an illegality can be cured by leave 
obtained during the pendency of the suit, 
the same principle should rightly be ex- 
tended to the case of a sale where, as in 
this case, the leave has been obtained be- 
fore the sale has finally been Confirmed ’ 
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been permitted to continue in service after 
the age of 55 years after the appointing 
authority is satisfied that he is efficient 
and physically fit for further Govern- 
ment service. The procedure to be fol- 
lowed by the appointing authorities be- 
fore they permit a Government servant to 
continue in service is outlined in the An- 
nexure. This procedure should be follow- 
ed even in case of those who were con- 
tinued in service in pursuance of Govern- 
ment orders communicated vide Memo 
No. AAP.217/62-A dated 18th February, 
1963. 

4. Notwithstanding anything contained 
in the foregoing paragraphs, the appoint- 
ing authority may require a Government 
servant to retire after he attains the age 
of 55 years on 3 (three) months’ notice 
without assigning any reason. This will 
be in addition to the provisions already 
contained in Rule 1 (2) of the Assam 
Liberalised Pension Rules to retire an 
Officer who has completed 30 years’ qua- 
lifying service or 25 years’ qualifying 
service as the case may be. The Govern- 
ment servant may also after attaining 
the age of 55 years voluntarily retire 
after giving 3 months’ notice to the ap- 
pointing authority. 

5. The age of compulsory retirement of 
Grade IV staff who are at present entitl- 
ed to serve up to the age of 60 years in- 
cluding new entrants will continue up to 
60 years. 

6. As regards regularisation of the pe- 
riod of absence of those who retired on or 
after the 1st December, 1962 till the date 
of assuming duties, a separate communi- 
cation will follow. 

7. These provisions will have effect 
from 1st of December, 1962. 

8. Necessary amendments to the rele- 
vant rxiles will be issued in due course. 

Sd. A. N. KidwaL 
Chief Secretary to the 
Govt, of Assam.” 

7. It is firstly argued by the learned 
Advocate-General that the memorandum 
being a mere executive instruction, it 
has no force of law and as such, it does 
not give a legal right to an employee. As 
such, no relief can be sought for. by the 
petitioner by way of a writ petition. 

8. It is true that the Supreme Court 
in the above case of I. N. Saksena held 
that the Madhya Pradesh memorandum 
was a mere executive instruction. But 
at the same time, it also held that the 
memorandum amounted to a .general 
order issued under F. R. 56. This being 
so, it must follow that there was statu- 
tory sanction behind the executive ins- 
truction which thus had the force of law. 
The learned Advocate-General argues 
that the Madhya Pradesh memorandum 
can be distinguished from the Assam 
memorandum on account of the fact that 
in the Assam memorandum two condi- 
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tions viz., efficiency and physical fitness 
are laid down as conditions for the ex- 
tension of the age of compulsory retire- 
ment Hence, according to the learned 
Advocate-General, the Assam memoran- 
dum is not a general order and a parti- 
cular order will be necessary if the age 
of retirement of any particular officer is 
to be extended up to 58 years. It is diffi- 
cult to follow the line of argument of the 
learned Advocate-General If the Gov- 
ernment wanted to extend the super- 
annuation age of a particular employee, it 
could have acted under F. R. 56 and is- 
sued an order in respect of that employee. 
It was not necessary to issue a memo- 
randum for such a purpose. The memo- 
randum is certainly a general order to 
the effect that the age-limit for compul- 
sory retirement of all Government em- 
ployees who were efficient and physically 
fit was raised upto 58 years. This memo- 
randum being issued under F. R. 56 has 1 
the force of law. 

9. The provisions in the memoran- 
dum with which we are concerned in 
this case cannot be said to be discrimi- 
natory as they do not give naked discre- 
tion to the Government to pick up some- 
body at their sweet will and retire him 
at the age of 55 years. In the case of 
State of Mysore v. S. R. Jayaram, re- 
ported in AIR 1968 SC 346, the validity 
of the last part of Rule 9 (2) of the 
Mysore Recruitment of Gazetted Proba- 
tioners Rules, 1959 was challenged. This 
part of the said rule reserved to the Gov- 
ernment the right of appointing to any 
particular cadre any candidate whom it 
considered more suitable for such a cadre. 
The said Rule was silent on the question 
as to how the Government was to find 
out the suitability of a candidate for a 
particular cadre. There was nothing in 
the rule for testing the suitability of a 
candidate for any cadre. The Supreme 
Court held that this part of the rule gave 
the Government power to say at their 
sweet will that a candidate was more 
suitable for a particular cadre and to 
deprive him of the opportunity to join 
the cadre, for which'he indicated his pre- 
ference. So this part of the rule was 
held to be violative of Articles 14 and 16 
of the Constitution and was struck down. 
In the Assam memorandum a procedure 
is laid down for testing the physical fit- 
ness and efficiency of an employee who 
attains the age of 55 year s. If he is 
found to be physically fit and efficient at 
this stage, his age of retirement must be 
58 years. No arbitrary discretion is given 
to the Government to refuse such exten- 
sion if an employee is certified to have 
passed the efficiency and physical fitness 
tests. If any provision in the memoran- 
dum was interpreted to give an unquali- 
fied discretion to "pick and sack” that 
provision itself would be violative of 
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Articles 14 and 16 of the Constitution. 
But although a law may not be discrimi- 
natory itself, its application may be so 
and in that case the application of the 
law must be struck down. 

10 In the case of Union of India v 
P K. More, AIR 1962 SC 630 the appel- 
lant before the Supreme Court was an 
employee m a Telephone workshop under 
the Union of India. He was detained 
under the Bombay Public Security Mea- 
sures Act and while he was in detention, 
his service was terminated. After his 
release he made a representation for re- 
instatement, but this was reiected. There- 
upon the said employee filed a suit in 
the Bombay City Civil Court where he 
inter alia contended that the order ter- 
minating his service violated Articles 14 
and 16 of the Constitution as he had 
been arbitrarily picked up and sacked 
The trial Court dismissed the suit where- 
upon the employee appealed to the High 
Court The High Court allowed the ap- 
peal and thereafter the Union of India 
appealed to the Supreme Court It was 
contended by the respondent that the 
order terminating his service violated the 
provisions of Articles 14 and 16 of the 
Constitution of India. Article 14 lays 
down that the State shall not deny to 
any person eauality before the law or 
the equal protection of the laws. Article 
1$ lays down that there shall be equality 
of opportunity for all citizens in matters 
relating to employment or appointment 
to any office under the State. 

11. The contention of the respondent 
was that 'matters relating to employ- 
ment included 'matters concerning ter- 
mination of employment It was argued 
that this Article provided that there could 
be no inequality of treatment in the ter- 
mination of service of any employee by 
the Government. The Supreme Court 
did not decide the correctness of this in- 
terpretation of the Article as it found 
that the discriminatory nature of the 
termination of service was not establish- 
ed m the case. 

12. In the case before us there is no 
doubt about the discriminatory nature of 
the action of the Government towards the 
petitioner The petitioner has pointed out 
that three professors of the college name- 
ly Sri Shiba Prasad Ghose, Professor and 
Head of the Department of Mathematics, 
Sn Hiranmay Bhattacharjee. Professor in 
Bengali and Sri Jatindra Mohan Bhat- 
tacharjee Professor and Head of the De- 
partment of Bengali of the same college 
were allowed to continue in service be- 
yond the age of 55 years. The petitioner 
and a couple of others were arbitrarily 
picked up and sacked. Thus persons 
similarly placed were differently treated 
and thereby the action of the Govern- 
ment violated Article 14 of the Const! to- 
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tion. The learned Advocate-General 
however relies on Article 310 of the 
Constitution of India and argues that all 
civil posts being held at the pleasure of 
the Government, the Government may 
pick and choose any man for hostile 
treatment. Such a contention cannot be 
accepted. The exerase of the pleasure 
of the Government under Article 310 of 
the Constitution of India is made subject 
to other express provisions in the Consti- 
tution. Therefore, in exercise of its 
pleasure, the Government cannot deprive 
a person of his fundamental rights. More- 
over as I have said above, the memoran- 
dum has the force of law and Article 13 
of the Constitution of India lays down 
that the State shali not make any law 
which takes away or abuses any funda- 
mental right. 

13. It has been held by the Supreme 
Court m the case of L. C Golak Nath V 
State of Punjab reported in AIR 1967 
SC 1643 that the fundamental rights 
cannot be amended even by the proce- 
dure laid down m the Constitution itself 
for amendment of the Constitution. In 
this case the following observation of the 
Supreme Court is apposite. 

To be able to abridge or take away 
the Fundamental Rights which give so 
many assurances and guarantees a fresh 
Constituent Assembly must be convoked. 
Without such action the protection of the 
Fundamental Rights must remain immu- 
table and any attempt to abridge or take 
them away in any other way must be 
regarded a3 revolutionary 

14- Obviously the Governor’s pleasure 
cannot abridge a Fundamental Right In 
the result the petition is allowed. The 
petitioner will be deemed to have conti- 
nued in the service of the Government 
in spite of Government Order No. 
ECL. 64/58/24 dated the 23rd December, 
1965 refu sing to allow the petitioner to 
continue m service beyond the age of 55 
years. It is directed that the petitioner 
s hell be put back in service and he wifi 
continue there till he at tains the age of 
58 years. The petition Is allowed with 
costs. Hearing fee is fixed at Rs. 200/- 

15 K. C, SEN, J„— I agree. 

BNP/D V C. Petition allowed. 
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(A) Arms Act (1959), Section 17 (3) — 
Cancellation of licence — licensing autho- 
rity need not give hearing before cancella- 
tion — Its mere subjective opinion about 
necessity of cancellation is sufficient — It 
does not act judicially — Approach to doc- 
trine . of judicial or quasi-judicial acts — 
Principles stated — (Constitution of ■ India, 
Article 226) — AIR 1967 Mys 238 and AIR 
1966 All 265, Dissented from. 

According to the provisions in Section 17 
of the new Arms Act of 1959, the licensing 
authority may cancel a licence if it is “satis- 
fied” about the unfitness of a person or 
“deems” cancellation necessary for securing 
public peace or public safety. The unfit- 
ness of the licence-holder or the necessity 
of cancelling the licence for the security, of 
the public peace or public safety need not 
actually exist. The satisfaction or opinion 
of the licensing authority that the licence- 
holder is unfit or the necessity does exist, 
is sufficient to enable him to cancel the 
licence. Where the licensing authority is 
of the opinion that a person is unfit to hold 
the licence, it is his subjective opinion. In 
forming it the licensing authority does not 
act judicially. But as the consequence ‘ of 
such an opinion may be serious, an appeal 
is provided against the order of cancella- 
tion of a licence. In that view of the matter 
the licensing authority may not give a hear- 
ing before cancelling the licence. AIR 1967 
Mys 238 and AIR 1966 All 265, Dissented 
from. (Paras 18, 19) 

With respect to the doctrine of judicial 
or quasi-judicial acts, the settled approach 
is that when there are two contending 
parties, the deciding authority prima facie 
and, in the absence of anything in the 
statute to the contrary, has a duty to act 
judicially. When there are no two parties 
except the authority proposing to do the 
act and the subject opposing it the obliga- 
tion to decide judicially is still there if from 
the statute as a whole and other circum- 
stances, which will naturally vary from case 
to case, the duty to make a judicial ap- 
proach may be inferred. When the licens- 
ing authority cancels a licence under Sec- 
tion 17 (3) of the Arms Act (1959), there 
are no two parties. There is only the 
licensing authority and the person whose 
licence is cancelled. Under the. new Act 
the licensing authority need not give a hear- 
ing before the cancellation of the licence. 
AIR 1967 Mys 238 and AIR 1966 AH 265, 
Dissented from: AIR 1950 SC 222 and 
AIR 1959 SC 107 and AIR 1962 SC 1110, 
Relied on. (Para 18) 

(Distinction drawn between schemes of 
the old Arms Act of 1878 and the new Act 
of 1959). (Paras 4, 14, 16, 17) 

(B) Arms Act (1959), Sections 17 (3), 82 

—Confiscation of Arms — Licensing auth- 
ority cannot order confiscation, or cancel- 
lation of licence — Confiscation can bo 
ordered only by convicting court tinder Sec- 
tion 32. 20) 


Cases Referred: Chronological Paras 
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1950 SCR 621, Province of Bombay 
v. Khushaldas 11 

(1942) 1942 AC 206 = 1941-3 AH 
ER 338, Liversidge v. Anderson 17 


§■. Chowdhury, P. C. -Katald and J. M. 
Choudhuri, for Petitioner; G. K. Talukdar, 
Sr. Govt. Advocate and T. N. Singh, for 
Opposite Parties. 

DUTTA, C. J.: This petition is directed 
against the order of the Deputy Commis- 
sioner, Nowgong dated 5-8-65 bv which the 
licence of the petitioner for holding a gun 
was canceHed and also against the order 
of the Commissioner of the Plains Division, 
Assam dated the 18th August, 1966 con- 
firming the same. 

The petitioner’s case is that he is a citizen 
of India and a well-to-do person. He own- 
ed and possessed one S. D. B. L. gun be- 
ing gun No. 55093 under Arms Licence 
No. 168 of Rupahihat Police Station granted 
to him for the last 12 or 13 years. On 
9-1-65 the petitioner deposited his gun with 
M/s. MeghamaH and Sons, Arms Repairer, 
Nowgong for colouring and polishing the 
same. He was granted a receipt by the 
said firm. The petitioner was served with 
a notice dated 12-8-65 by the Assistant 
Commissioner, in charge of Arms (Respon- 
dent No. 3), Nowgong whereby he was in- 
formed that his aforesaid gun licence had 
been cancelled and his gun confiscated to 
the State forthwith as per ^Deputy Com- 
missioner’s order dated 5-8-65. 
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Thereafter the petitioner went to the 
office of the Deputy Commissioner. Now- 

S and obtained a copy of the ordei 
5-8-65 passed by the Deputy Com 
missioner (respondent No 2) It appeared 
from the said order that the Deputy Com- 
missioner received a police report and con 
eluded on it that the petitioner was a man 
of desperate character and considered himun 
fit to hold the gun licence The petitioner 
was not informed about the contents of the 

E olice report or the grounds on winch the 
cence was cancelled. The petitioner pre- 
ferred an appeal under Section 18 (I) ol 
the Arms Act 1959 (hereinafter called the 
new Act) against the order of the Deputy 
Commissioner before tbe Commissioner of 
p lains Division. Assam, Gauhati (respon 


m his possession or carrying any arms i 
ammunition, or is of unsound mind, or is 
for any reason unfit for a licence under 
this Act, or 

(b) if the licensing authority deems it 
necessary for the security of the public 
peace or for public safety to suspend or 
revoke tbe licence, or 

(c) if the licence was obtained by the 
suppression of material information or on 
the basis of wrong information provided by 
the holder of the licence or any other per- 
son on his behalf at the time of applying 
for it, or 

(d) if any of the conditions of tbe licence 
has been contravened, or 

(e) if the holder of the licence has failed 
to comply with a notice under sub-sec (1) 


ffNfT'fc- nrsV tod d TT ** -’TS* , 


from winch it appeared tiiat the Deputy 
Commissioner considered the fact that the 
petitioner was involved in a murder case 
at the time of cancellation of the gun 
licence and concluded from this fact that 
the petitioner was a man of desperate cha 
racier 

Regarding the murder case, the peti- 
tioner submits that on 12-1-65 the Officer 


from the Deputy Commissioner (4) The licensing authority n 
. . S .1 . .c- iiaVa lirv-nrA on the nnolieal 


t also re- 
voke a licence on the application of the 
holder thereof 

(5) Where the Licensing authonty makes 
an order varying a licence under sub-sec- 
tion (1) or an order suspending or revok- 
ing a licence under sub-section (3), it shall 
record in writing the reasons therefor and 
furnish to the holder of the licence on 
demand a brief statement of the same un- 
less in any case the licensing authonty is 


in-charge of the Rupahihat Pohce Station Q £ ^ opnucm that it will not be in the 
registered a case on^an informatio n log ^ea p^hc interest to 


by^one^Omar^ML^^* It "appeared _ from the 
said mformahon that on 11-1-65 at 2-30 
A M one Fazal Ah being armed with one 
single barrel gun and another Never and 
fei? Others armed mth di ms and dagger, 
brote into the bonse oi Ruined Alt and 
Fazal fired a gun shot at Kuracd Ah caus 
ing his death The pohce during invest! 
ration arrested the petitioner But on com- 
pletion of investigation, the Investigating 
Officer made a prayer for the discharge ol 
the petitioner and a few others, whereupon 
the Additional District Magistrate Nowgong 
discharged them. The charge-shret was 
submitted against Fazal Ah and Nazer All 
only The Commissioner of ^ Plains Dm 


furnish such statement" 

w The above section is based on Sec- 
tion 18 of Act XI of 1878 (hereinafter call- 
ed the old Act) which was replaced by the 
new Act That Section 18 is reproduced 
below — 

“18 Cancelling and suspension of licence 
— Any licence may be cancelled or suspend- 
ed— (a) by the officer by whom the same was 
granted, or by any authonty to which he 
may be subordinate, or by any Magistrate 
of a district or Commissioner of Police in 
a presidency town, within the local limits 
of whose Jurisdiction the holder of such 
licence may be when, for reasons to be 
recorded m writing, such officer, authonty. 


non, Assam, respondent No 1, rejected the Magistrate or Commissioner deems it neces- 
aooeal preferred by the petitioner after sary for the security of the public peace to 
hearing the arguments of his lawyer ^el or suspend such licence, or 

Thu only question that is raued in ,0>> ^ ° r . Magistrate, before 

thJ case before m is whether the hcensmg '*»» *>» |»Her °' » crnmt 

ShSS while cancelling a licence under j* ° £ f* against this Act, or agamst 

Sm 17 (3) of the new Act must act rules mad, under this Act. raid the 

judicially The grievance of the pebbones Cental Government may, by a nobficahoii 


is that he was not given a hearing by the 
Deputy Commissioner before cancelling the 
licence The relevant portions of S 17 (3) 
of the new Act read as follows - 


“17 (1) 

ffl 


(3^ The hcensmg authority may, 
by order in writing suspend a licence for 
such penod as it thinks fit or revoke a 
licence — 

(a) if the hcensmg authonty is satisfied 
that the holder of the licence is prohibited 
by this Act or by any other law for the 


time being in force, i 


m the official Gazette cancel or suspend 
all or any licences throughout India or any 
part thereof" 

4. It will appear that Section 17 of the 
new Act is more exhaustive than Secbon 18 
of the old Act. The order of cancellabon 
of the licence must be passed by the been 
cmg authonty m wntmg It is also re- 
quired of the said authonty to record the 
reasons and to give a copy of the order to 
the licence-holder on demand unless it IS 
against public interest It appears that in 
the present case the Deputy Commissioner 


acquiring, having read the police report and came to the con- 
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elusion that the petitioner was a man of 
desperate character. Hence the ponce re- 
port was a part of the order of the Deputy 
Commissioner. Had the petitioner demand- 
ed he would have been also entitled to get 
a copy of the police report on which the 
* Deputy Co mmis sioners order was based. 
As no such demand was made, the griev- 
ance of the petitioner that he did not get a 
copy of the police report has no substance. 

5. Now coming to the main question 
whether the licensing authority has to act 
ju dicially in the matter of cancellation ot a 
licence, I find that therehas been some 
difference of opinion between different 
High Courts. In Mod Mivan v. Commn;- 
sioner Indore Division, Indore, AIR I960 
Madh Pra 157, it was held that the decision 
of the competent authority under Section 17 
of the Act was purely administrative, it 
was further held that the requirement for 
recording of reasons is .in no way mhcafave of 
the order being quasi mdiaal. In tohore 
Singh v. State of Rajasthan, AIR 19o4 Raj 
264 Section 18 of the old Act was con- 
sidered and it was held that when an autho- 
rity exercising administrative powers under 
aVtate acid within the four comers of 
the statute and id not exceed or abuse its 
powers no question of the principle i of 
natural’ justice arose. It was held &at whge 
the District Magistrate acted 
powers conferred on bun by Section 
the old Act and complied with the P r °vi 
rions of the statute, the fact that he did not 
rive any notice to the applicant before can- 
celling the licence would not invalidate the 

order *> 

- r, ' Tn Haii Md. Vakil v. Commr. of 
Police, AIR 1954 Cal 157, the Calcutta 
Hivh Court laid down only the following 
things as essential for making an o* 
Section 18 of the old Act. 0) 
licensing authority must have reasons for 
which it deemed it necessary for the secu- 
rity of the public peace to cancel or suspend 
Uf-ence (2) The person cancelling the 
licencemust htoself record the reasons m 
writing. (3) The order on the face of it 
should show that it was necessary for the 
seiirity of the public peace to cancel the 

licence^ Chandra Fal v. District 

Magistrate Howrah, AIR 19o6 Cal > 
waslield that an order of cancellation under 
Section IS of the old Act need not he on 
notice to the holder of the licence. 

8 In Ahmadnoor Roshan v. State of 
M P AIR 1962 Madh Pra 133, it was held 
that an order cancelling a licence . under 
Action 18 of the old Act was an admimstra- 
Ive order and such an order could not be 
assailed on the ground that the licensee had 
not been heanfby the licensing authpnty. 

9 On the other hand, m Naneppa v. 
Divisional Commissioner,- Bangalore * Dm- 
cinn AIR 1967 Mys 238, it was held that 
SSteiftSndtog them being nothing in Sec- 


tion 17 of the new Act which enjoins the 
Licensing Authority to afford the holder of 
a licence an opportunity to show cause why 
the licence should not be revoked, it is tho 
duty of that authority to make the opportu- 
nity available to him. It may be noted that 
the Court did not give any reasons for hold- 
ing this view. 

10. In Jai Narain Rai v. District Magis- 
trate, Azamgarh, AIR 1966 All 265, Sec- 
tion 18 of the old Act was considered. It 
was held that the finding that it was neces- 
sary for the security of the public peace to 
cancel the h'cence involved loss of the right 
to hold or possess the fire-arms and might, 
therefore, be treated as a quasi-judicial find- 
ing. 

11. The doctrine of judicial or quasi- 
judicial approach has been explained by 
the Supreme Court in various cases, in the 
Province of Bombay v. Khushaldas, 1950 
SCR 621 = (AIR 1950 SC 222) the majo- 
rity' held the view that the duty to act judi- 
cially must be laid down in the law itself. 
But Das, J. (as he then was) took a wider 
view and distinguished between two classes 
of cases, viz. — 

(i) if a statute empowers an authority, 
not being a Court in the ordinary sense, to 
decide disputes arising out of a claim made 
by one party under the statute which claim 
is opposed by another party and to deter- 
mine the respective rights of the contest- 
ing parties who are opposed to each other 
there is a Iis and prima facie, and in the 
absence of anything in the statute to the 
contrary it is the duty of the authority' to 
act judicially and the decision of the autho- 
'rity is a quasi-judicial act; and 

(ii) if a statutory authority has power to 
do any act which will prejudicially affect 
the subject, then although there are not 
two parties apart from the authority and 
the contest is between the authority propos- 
ing to do the act and the subject opposing 
it the final determination of the authority 
will yet be a quasi-judicial act provided the 
authority is required by the statute to act 
judicially. 

In other words, while the presence of 
two parties besides the deciding authority 
will prima facie and in the absence of any 
other factor impose upon the authority tho 
dutv to act judicially, the absence of two 
such parties is not decisive in taking the act 
of the authority' out of the category' of 
quasi-judicial act if the authority' is never- 
theless required by the statute to act judi- 
cially'. 

12. This view was reiterated by Das, 
C. J. (as he then became) speaking for the 
majority' in Radhcsbvam v. State of M. P-, 
AIR 1959 SC 107. Delivering the minority 
jud ,T ment in the said case K. Subba Rao, J. 
(as lie then was) held a still wider view that 
the duty to act judicially might not be cx- 
pressly conferred but might be _ in ^p rr ^ 
from the provisions of the Statute. In Board 
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of High Schools and Intermediate Educa- 
tion U P v Ghanashyam Das Gupta, AIR 
1962 SC 1110, the Supreme Court adopted 
this view and observed as follows — 

“Now it may be mentioned that the 
statute is not likely to provide in so many 
words that the authority passing the order 
is required to act judicially, that can only 
be inferred from the express provisions of 
the statute in the first instance in each case 
and no one circumstance alone will be de- 
terminative of the question whether the 
authority set up by the statute has the duty 
to *ct judicially or not The inference whe- 
ther the authority acting under a statute 
where it is silent has the duty to act Judi- 
cially will depend on the express provisions 
of the statute read along with the nature of 
the rights affected, the manner of the dis- 
posal provided, the objective criterion if any 
to be adopted, the effect of the decision on 
the person affected and other indicia afford- 
ed by the statute A duty to act Judicially 
may arise in widely different circumstances 
which it will be impossible and indeed in- 
advisable to attempt to define exhaustive- 
ly - 

18. From the above decisions the doc- 
trine of judicial or quasi-judicial approach 
may be said to have been settled by the 
Supreme Court as follows — 

1 When there are two contending par- 
ties the deciding authority pruna facie and, 
in the absence of anything in the statute to 
the contrary, has a duty to act judicially 

2 When there are no two parties except 
the authonty proposmg to do the act and 
the subject opposing it, the obligation to 
decide judicially is still there if from the 
statute as a whole and other circu m sta n ces, 
which will naturally vary from case to case, 
the duty to make a Judicial approach may 
be inferred When the licensing authority 
cancels a licence under Section 17 (3) of 
the new Act, there are no two parties 
There is only the licensing authonty and 
the person whose licence is cancelled. 

14. I may now examine the scheme of 
the new Act. Restrictions on the posses- 
sion of arms have been there Since the 
advent of British Rule in India. The Indian 
Anns Act of 1878 which I have called the 
old Act, was a consolidation of the laws 
which had been previously in force and 
which governed tne possession, sale and 
import etc. of arms The object of the Arms 
Act was to secure the public seeunty and 
maintenance of public seeunty and public 
order. After independence the Government 
decided to follow a more liberal policy in 
the administration of the Arms Act and 
hence the Act of 1959 (called the new Act) 
replaced the old Act enacted over eighty 
years ago. In the new Act the licensing 
provisions were liberalised but the overall 
necessity of public seeunty and mainten- 
ance of public order was kept in view. Sec- 
tion 14 (1) (b) (3) of the Act empowers 


the licensing authonty to refuse to grant a 
licence to a person n the licensing authonty 
has reason to believe such person “to be for 
any reason unfit for a licence under the Act", 
This discretion is controlled in two ways 
viz (a) the licensing authonty has to record 
in writing the reasons for refusal (vide Sec- 
tion 14 (3)), (b) an appeal lies against the 
order of refusal (vide Rule 55 of the Arms 
Rules 1962) Under Proviso (u) to Rule 51 
the licensing authonty may require the per- 
sonal attendance of tbs applicant. 


15. From the above provisions it isj 
clear that the licensing autnonty need not] 
give a hearing before refusing the grant ofl 
a licence It may require the personal pre-1 
sence of the applicant if it so desires 

16. Under Section 17 (3) of the new 
Act the licensing authonty can cancel a 
licence Under sub-section (5) of the said 
section, it must record m wntmg the reasons 
therefor. Under Section 18 an appeal lies 
against the order of cancellation. It is 
significant that there was no provision for 
appeal against an order of cancellation of 
licence under the old Act. This new pro- 
vision is a safe-guard ag a i n st any arbitrary 
exercise of discretion in the matter of can- 
cellation of a licence by the licensing autho- 
nty It may be noted that in the case of 
AIR 1962 SC 1110 (supra) the Court ob- 
served that the decision of the Examination 
Committee which cancelled the examination 
results of certain students, might have far- 
reaching consequence in an extreme case 
and blast the career of a young student It 
may, however, be pointed out that the Re- 
gulations under which the Committee act- 
ed, did not provide for any appeal and con- 
sequently the decisions of the Committee 
even in matters of serious consequence 
would have been final. Hence, in such cir- 
cumstances, it was only fair that the Com- 
mittee gave an opportunity to the students 
concerned to defend themselves 

17. Under clause (a) of Sechon 17 of 
the new Act the licensing authonty may 
cancel a licence if it is satisfied that the 
pereon holding the licence fa for “any reason 

r v for a , llcence "- Again under clause (b) 
of the said section the licensing authonty 
may cancel a licence if It "deems it neces- 
sary for the seeunty of the public peace or 
tor public safety’ The satisfaction or opi- 
mon of the licensing authonty to be formed 
wdl be naturally hfa subjective opinion. 
The provision does not lay down an objec- 
tive condition precedent The distinction 
between subjective opinion and objective 
opinion fa illustrated by Lord Atkin in 
Liversidge s case (1942) AC 200, as follows 

“If it fa a condition to the exercise of 
powers by A that X has a nght of way or 
Y has a broken ankle, the authonty fa 
charged with determining these facts and it 
must ascertain judicially whether the 
fulfilled or not If on the 


dibons are 

hand, the condition 


— corn 

If on the other 
fa that the authority 
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thinks or is of opinion that X has a right of 
way or Y has a broken ankle, the condition 
is a purely subjective condition and the act 
cannot be a judicial act, as the existence of 
the condition is incapable of being deter- 
mined by a third party by application of 
any rule of law or procedure.” 

18. According to the provisions in Sec- 
don 17, mentioned above, the licensing 
authority may cancel a licence if it is “satis- 
fied” about the unfitness of a person or 
“deems” cancellation necessary for securing 
public peace or public safety. Here the un- 
fitness of the licence-holder or the necessity 
of cancelling the licence for the security of 
the public peace or public safety need not 
actually exist. The satisfaction or opinion 
of the licensing authority that the licence- 
holder is unfit or the necessity does exist, is 
sufficient to enable him to cancel the licence. 
The licensing authority' in the case before 
us is of the opinion that the petitioner is 
unfit to hold the licence. This is his sub- 
jective opinion. It is not shown that this 
opinion is mala fide or capricious. In form- 
ing it the licensing authority' does not act 
judicially. But as the consequence of such 
an opinion may be serious, an appeal is 
provided against the order of cancellation 
of a licence. 

19. In the above view of the matter, 
the contention that the licensing authority 
must give a hearing before cancelling the 
licence has no substance. The petition is 
dismissed, but we make no order as to 
cost. 

20. Begarding the order confiscating 
the gun, there is no provision in the Arms 
Act for such confiscation on the cancella- 
tion of a licence. Confiscation can be 
ordered only by a convicting Court under 
Section 32 of the Arms Act. 

21. The Government Advocate, how- 
ever, has given us an assurance that the 
gun will be sold at a reasonable price to a 
person holding a licence and the sale pro- 
ceeds will be paid to the petitioner. 

22. P. K. GOSWAMI J. : I agree. 

23. K. C. SEN J. : I agree. 

HGP/D.V.C. ' Order accordingly. 


AIR 1969 ASSAM AND NAGALAND 55 
(V 56 C 13) 

P. K. GOSWAMI AND M. C. PATHAK, JJ. 

Silchar Electric Supply Ltd., Petitioner 
v. Secretary- to the Govt, of Assam, Power 
(Electricity), . Mines and Minerals Dept, 
Shillong and others. Respondents. 

Civil Rule No. 71 of 1988, D/- 20-9-1968. 
- (A) Electricity Act (1910), S. 4 — Re- 
vocation or amendment of license — Left 
to subjective satisfaction of State Govern- 
ment — Action is admi nistrative and not 

KL/KL/F142/68 
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judicial or quasi-judicial — Grounds of re- 
vocation of license under S. 4 (1) (a) cannot 
be reviewed by Court — (Constitution of 
India, Art. 226). 

The language and the scheme of S. 4, 
Electricity Act make it clear that the legis- 
lature has deliberately left the matter of re- 
vocation and amendment of license to the 
subjective satisfaction of the State Govern- 
ment. The grounds on which the license 
may be revoked are laid down in sub-sec- 
tion (1). But the authority to form the opi- 
nion is the State Government. When the 
State Government forms an opinion under 
Section 4 (1) of the Act, there is no judicial 
rocess involved and the order must be 
eld to be administrative and not quasi- 
judicial. When the legislature has left it to 
the authority concerned to form an opinion 
on certain matters, the grounds for the for- 
mation of the opinion, or the correctness of 
the opinion so formed by the authority con- 
cerned, do not fall for consideration for re- 
view at the hands of the Courts so long as 
the authority has acted honestly and there 
were materials available before it, on the 
basis of which such an opinion could be 
formed. The mere circumstance that there 
is a provision like sub-section (3) introduced 
into S. 4 of the Act, does not, in any manner 
alter the position. AIR 1965 Ker 253, 
Foil. 1891 AG 666, Rel. on. Case law 
Ref. to. (Paras 11, 14) 

(B) Electricity Act (1910), S. 4 (1) and 
(3) — Notice to show cause why peti- 
tioner’s license should not be revoked — 
Cause .shown by petitioner containing suffi- 
cient material on which Government could 
form its opinion to revoke license — Order 
of cancellation of license under S. 4 (1) 
passed without giving personal hearing or 
time to produce documents in support of 
objections — There is sufficient compliance 
with S. 4 (3) — No violation of principles 
of natural justice — (Constitution of India, 
Art. 226). (Para 16) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 Ker 253 (V 52) = 

ILR (1965) I Ker 578, Narayanan 
Sankaxan Mooss v. State of Kerala 

10 , 11 

(1964) AIR 1964 SC 1536 (V 51) = 

(1964) 7 SCR 103, Mitbo Shahani 
v. Union of India 10 

(1962) AIR 1962 SC 1110 (V 49) = 

ILR (1962) 2 All 661, Board of 
High School and Intermediate Edu- 
cation U. P. Allahabad v. Ghan- 

sham Das Gupta ’ 10 

(1962) AIR 1962 SC 1217 (V 49) = 

ILR (1963) 1 All 1, Board of Re- 
venue U. p. Allahabad v. Vidyawati 10 
(1961) AIR 1961 SC 1381 (V 48) = 

(1962) 1 SCR 422, Swadeshi Cotton 
Mills Co. Ltd. v. State Industrial 
Tribunal U. P. ’ 10 

(I960) AIR 1960 SC 468 (V 47) = 

(1960) 2 SCR 609, Mineral Develop- 
ment Ltd. v. State of Bihar 10 



[Prs 1-8] Silchar Electric Supply Ltd. V State (Pathak J) A-LR. 


56 A. & N. 

(1960) AIR 1960 SG 600 (V 47) = 

1960-2 SCR 775, Shivji Nathubhai 
v Union of India 10 

(1959) AIR 1959 SC 107 (V 46) = 

1959 SCR 1440, Radheshyam Khare 
v State of Madhya Pradesh 11 

(1950) AIR 1950 SC 222 (V 37) = 

1950 SCR 621, Province of Bombay 
v Khushaldas S Advam 11 

(1949) AIR 1949 PC 136 (V 36) = 

76 Ind App 57, Hubli Electricity 
Co Ltd. v Province of Bombay 10 
(1891) 1891 AC 666 = 61 LJQB 62, 
Allcroft v Lord Bishop of London 
Lichton 10, 14 

S IC Ghose J P Bhattachariee and S N. 
Mrdhi, for Pebboner B C Barua, Advo- 
cate General, G K Talukdar Sr Govt Ad- 
vocate for Respondents 

FVTHAK, J i By this writ pehboo under 
Article 226 of the Consbtuhon of India, the 


(6) failed habitually to report the failure 
of supply 

And whereas the prolonged defaults of 
the licensee In complying with the barest 
needs of the Silchar town indicate that the 
licensee Is not able financially or otherwise, 
fully and efficiently to discharge the dubes 
and obligations imposed on him by his 
license 

T S Gill, 

Secy to the Govt of Assam, 

Power (Electricity) 

Mines and Minerals Department” 

In pursuance of the above order, another 
order under Section 5 (1) of the Indian 
Electricity Act, 1910, hereinafter called 
‘the Act was passed by the Go\ emment on 
26th March 1968, which is as follows 
* The 26th March 1968 

No PEL 68/61/424 — Whereas the 
Governor of Assam has been pleased to re- 
voke the license of the Silchar Electric 


-- — - ■ ------ . , , , vokc uib license tn me oucnar race trie 

fjwjpon has challenged the notice dated s , Lti ^ tenamftn . refem! d to as the 
HMM. to show came against the reroja- under ,ub-section (1) of Seo- 

bon of the Silchar Electric Licence, 1928 . 

and the order of revocabon dated 26th 
March 1968 which was communicated by a 
telegram dated 26-3-1968 The show-cause 
nobce is annerore II to the pebbon and the 
telegram conveying the Governments Order 
is aonexure IV to the pebbon 

2 The revocabon order dated 26-3-1968 
which was published in the Assam Gazette, 

Extraordinary, dated 27th March, 1968, is 
as follows — 

“ Government of Assam 

Orders by the Governor 
(Electricity), Mines and 
Department Nobficabons 


Power 


Minerals 


The 26th March 1968 
No PEL. 68/61/423 — Whereas the 
Governor of Assam is of opinion that it is 
required In the public interest to revoke the 
license of the Silchar Supply Ltd.. 

Now, therefore. In exercise of the powers 
conferred by sub-seebon (1) of Section 4 
of the Indian Electricity Act, 1910, the 
Governor of Assam after f ulfillin g the re- 
quirements as laid down m sub-section (3) 
of the said seebon is pleased to revoke the 
Silchar Electric License, 1928 due to the 
following grounds — 

(1) failed for more than ten years to 


bon 4 of the Indian Electricity Act, 1910, 
Now. therefore, in pursuance of sub-sec- 
bon (I) of Seebon 5 of the aforemenbened 
Act, the Governor of Assam Is pleased to 
serve the nobce of revocabon upon the 
licensee fixing the 1st April, 1968 as the 
date on which the revocation shall take 
effect and that the licensee shall sell the 
undertaking to the Assam State Electricity 
Board who shall purchase the undertaking 
at the market value to be determined in ac- 
cordance with Seebon 7-A of the aforemen- 
tioned Act. 

T S Gill 

Secy to the Gent, of Assam, 

Power (Electricity), Mines and 
Minerals Deptt 

This order was also published in the Assam 
Gazette, extraordinary dated 27th March, 1968 
The said two orders which have been in 
fact challenged m this wnt pebbon have 
not been made armexures to the pebbon. 
This may perhaps be due to the fact that 
the pebboner obtained the rule on 29-3- 
1968 before it received the Gazette nohfi 
cation Since the pebbon is mainly against 
these two orders, the pebboner might to 
have filed copies of the said two orders in 
Court subsequently even and it was 
proper for the petiboner to wait till 
date of hearing ' 


tam adequate plant” and machine^ required of the pebbon for P™*^, 

fe regular, constant and sufEcnmt ropply ° f g“ said two orders It was also not 

- - b - * 1 proper for the Respondents in not annexing 

the copies of the said orders to their affida 
yit m-opposihon _ Anyway at the tune of 


of electrical energy for all purposes, 

(2) failed for more than ten years to meet 
the demand for power in his licensed area, 

(3) failed to maintain standby generating 
sets to avoid hardship to the consumers as 
per terms of license, 

(4) failed to maintain continuous supply 
for 24 hours to all consumers as per terms 
of license. 


hearing the rule, a copy of the Gazette’ 
Notification containing the above two orders 
was produced before us 

The petitioner company was granted 


lectnc Licence, 1928” under the provi 


(5) failed to take speedily the bulk sup- sions of the Indian Electricity Act, 1910 on 
ply from the Assam State Electricity Board terms and conditions mentioned in the said 
i n sgi te of all helps offered by the Board, licence, a copy of which has I 


i could have eased the situation. 


copy « 

as annexure 1 to the pebbon. 
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4. The petitioner’s case in brief is that 
in accordance with the terms and condi- 
tions of the licence, it duly deposited the 
security money of Rs. 5000/- within the 
time prescribed and at the initial stage 
installed two generating sets of 128 K. W. 
only and after laying transmission, distribu- 
tion and service lines for supply of electri- 
cal energy within the licensed area, it start- 
ed supplying electrical energy to the con- 
sumers in accordance with the directions of 
the authorities issued from time to time. 
During the course of the last 10 years, the 
petitioner company installed three generat- 
ing sets from time to time in order to cope 
with the sudden and unexpected increased 
demand for power due to the influx of re- 
fugees from East Pakistan in the town of 
Silchar. Out of the aforesaid three generat- 
ing sets, one was 250 K. W. set in D. C. 
and the other two sets were in A. C. As 
the Assam State Electricity Board did not 
favour the extension of D. C. system, the 
petitioner company made arrangement for 
the purchase of a third bigger A. C. gene- 
rating set and approached the Government 
for the import of the said third set, but the 
Assam State Electricity Board did not re- 
commend the import of the said set on the 
ground that power from IJmium would be 
available in the Cachar area earlier than one 
year’s time, and therefore the petitioner 
Under those circumstances could not and 
'did not take further steps for the purchase 
of any more sets. 

The petitioner Company as desired by 
the Assam State Electricity Board in their 
letter dated 12-6-64 submitted application 
dated 23-6-64 for obtaining bulk supply 
from the Assam State Electricity Board, 
but it did not get the first grid connection 
earlier than 15-7-67. That the petitioner 
company all along rendered prompt and 
efficient service to the consumers who in 
general were fully satisfied with the service 
of the company and it never failed to dis- 
charge its duties and obligations to the 
licensees. Thereafter the authorities of the 
State Government requested the petitioner 
company to hand over the undertaking to 
the Government and a discussion in that re- 
gard was held at Silchar with the Minister- 
in-charge of Industries, Power (Electricity, 
etc.), Assam and during the course of the 
said discussion, the petitioner _ company 
agreed to hand over the undertaking to the 
Government on terms and conditions to be 
mutually agreed upou. The petitioner 
--company passed necessary resolution for 
handing over the undertaking and informed 
the Government about the said decision or 
the company on 5-10-67. Thereafter the 
petitioner-company received on 20-10-67 the 
notice dated 16-10-6/ issued by the Gov- 
ernment, asking the petitioner to show cause 
as to why the Electric Licence o. the Peti- 
tioner company should not be revoked 
under Section 4 (1) of the Act. The show 
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cause notice is annexure If to the petition 
which is in the following terms: 

"Whereas in the opinion of the Governor 
of Assam the licensee, viz., the Silchar Elec- 
tric Supply Limited has — 

(i) failed for more than ten years to main- 
tain adequate plant and machinery required 
for regular, constant and sufficient supply 
of electrical energy for all purposes; 

(ii) failed for more than ten years to 
meet the demand for power in his licensed 
area; 

(iii) failed to maintain standby generating 
set to avoid hardship to consumers in case 
of breakdown; 

(iv) failed to maintain continuous supply 
for 24 hours to all consumers as per terms 
of license; 

(v) failed to take speedily the bulk supply 
from the Assam State Electricity Board in 
spite of all helps offered by the Board 
which could Ibave eased the situation; 

(vi) failed habitually to report the failures 
of supply; 

And whereas the prolonged defaults of 
the licensee in complying with the barest 
needs of the Silchar town indicate that the 
licensee is not able financially or otherwise, 
fully and efficiently to discharge the duties 
and obligations imposed on him by his 
license; 

Now, therefore, in pursuance of sub-sec- 
tion (3) of Section 4 of the Indian Electri- 
city Act, 1910, the licensee is hereby called 
upon to show cause within 3 months from 
the date of issue of this notice, why his 
license should not be revoked under sub- 
section (1) of Section 4 of the Indian Elec- 
tricity Act, 1910.” 

5. On receipt of the said notice, the 
petitioner company showed cause within the 
time prescribed therein contending inter 
alia that the grounds alleged for revocation 
of the licence were absolutely baseless and 
had no connection whatever with facts. A 
copy of the objection filed by the petitioner 
company has been annexed as annexure III 
to the petition. Thereafter the petitioner 
company received on 18-12-67 a telegram 
dated 16-12-67 by the Power Department 
of the State Government whereby the peti- 
tioner company -was requested to be pre- 
sent at Shillong on 20-12-67 for • discussion 
with the Chairman of the Assam State Elec- 
tricity Board in connection with the taking 
over of the Silchar Electrical undertaking. 
The Manager of the petitioner company ac- 
cordingly reached Shillong on the due date 
for discussion and during the discussion it 
was pointed out on behalf of the petitioner 
companv that discussion for taking over the 
undertaldng on terms mutually agreed upon 
and the proceedings for revocation could 
not proceed simultaneously and that the 
show cause notice issued for revocation of 
the licence should first be withdrawn so as 
to enable the company to have further dis- 
cussion for banding over the undertaking 
on the basis of the terms and conditions al- 
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ready submitted to the Government. Under 
the circumstances, no further discussion 
could be held for handing over the under- 
taking on the basis of the mutual under- 
standing and agreement 

C Thereafter the petitioner company re- 
ceived a telegram dated 26-3-1968 from the 
State Government whereby the petitioner 
company was informed that revocation 
notice under Section 5 of the Indian Elec- 
tricity Act, 1910 had been issued on that 
date fixing 1st April, 1968 as the date or 
revocation In the said telegram, it was 
further mentioned that the State Electricity 
Board would be taking necessary action. 
The revocation notice said to have been 
sent by registered post had not reached the 
petitioner company till then A copy of the 
said telegram dated 26-3-63 is annexed as 
annexure IV to the petition On receiving 
the said telegram, the petitioner company 
moved the writ petition and obtained the 
Rifle on 29-3-1963 from this Court. 

7 An affidavit has been filed on behalf 
of the Respondents 1 2 and 3 sworn by the 
Joint Secretary to the Government of Assam 
in the Power (Electricity), Mines and Mine- 
rals Department, Shillong The case of the 
respondents is that the petitioner-company 
failed to maintain the adequate supply of 
power to the consumers as required under the 
licence and failed to take any effective steps 
for improvement of the power supply to 
the consumers Regular complaints were 
received from the consumers including the 
Siichar Bar Association and the Siichar 
Municipal Board, copies of which are an- 
nexed as Annexures C, B and B-I to die 
affidavit m-opposihon, regarding the inade- 
quacy of supply and frequent failure of 
supply of electricity by the petitioner com- 
pany Accordingly the Senior Electrical In- 
spector visited Siichar Electnc Supply Com- 
pany in 1959 and after due inspection of 
the same he submitted his report swing de- 
tailed accounts about the failure of the com- 
pany to maintain the supply of electricity. 
A copy of the said report Is annexed as 
Annexure A to the affidavit in-opposibon. 
The petitioner company faded to m ain t ain 
supply of power as required under the 
conditions of the licence to the consumers 
and there was considerable public dissatis- 
faction and complaint. In order to help the 
petitioner company m making necessary 
improvement the Government decided that 
the company might be given some financial 
assistance by the Assam Financial Corpora- 
tion in order to make the necessary impro- 
vement and accordingly the petitioner com- 
pany was given a total sum of Rs 5 lakhs 
in two instalments in 1962 and 1966 but 
in sp te of the said financial help the com- 
pany faded to make the necessary improve- 
ment and also failed to meet the growing 
demands for electricity by the consumers. 
That the Munster m-charge of Power (Eleo- 
tnaty) during his visit to Siichar in the 
month of August 1907 was apprised by the 


public in general of the unsatisfactory 
condition of power supply by the petitioner 
company ana the Minister took the oppor- 
tunity to discuss the matter with the re- 
presentatives of the petitioner company with 
a view to obtain first hand knowledge about 
the complaints made to him vis-a vis the 
working of the petitioner company That 
as the petitioner company utterly failed to 
maintain the power supply in trio licensed 
area and also faded to make any improve- 
ment the Government considered the whole 
matter and came to the conclusion dial 
since the company was neither able to make 
the proper and adequate supply nor was 
w illin g to make any improvement the 
licence of the petitioner should be revoked 
in the best interest of the public and the 
undertaking should be taken over by the 
Assam State Electricity Board Accordingly 
a notice under Section 4 (3) of the Act was 
issued to show cause as to why the licence 
should not be revoked under tne provisions 
of sub-section (1) of Section 4 of the Act 
That the petitioner submitted its reply to 
the show cause notice which was duly con- 
sidered by the Government but the expla- 
nations given in the said statement were not 
satisfactory and the same could not be ac- 
cepted and as a result the Government took 
the decision to revoke the licence and the 
impugned orders were passed. 

8. Mr Chose, the learned -counsel for v 
the petitioner has submitted that the Gov- 
ernment when it exerases its jurisdiction 
under Section 4 (1) of the Act it exercises 
quasi judicial functions and it must give 
reasons for the conclusions that have been 
arrived at by it for revoking the licence and 
reasonable opportunity should be given to 
the party against whom such action is taken. 
His further contention is that the opinion 
formed by the State Government under Sec- 
tion 4 (1) of the Act on the basis of which 
action was taken is an objective one which 
could be reviewed by this Court under Arti- 
cle 226 of the Constitution The learned 
counsel has submitted that there is a manda- 
tory provision in sub-section (3) of Sec 4, 
making it obligatory on the part of the Gov- 
ernment to issue a notice to the licensee 
in the m a nn er provided thereunder and to 
give him an opportunity to show cause. 
There is also a further check provided in 
Section 4 (1) of the Act imposing an obli- 
gation on the part of the State Government 
to consult the State Electricity Board before 
revoking the licence The learned counsel 
has submitted that the Government m the 
instant case has not complied with the 
statutory requirements of sub-sections (1) 
and (3) of Section 4 of the Act 

9 The first point that falls for deter- 
mination m this case is whether the State 
Government exercises quasi judicial func- 
tions in its action by way of revocation of 
the licence under Section 4 (I) (a) of the 
Act and whether the grounds for this action 
can be reviewed by this Court. 
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10. In the case of Narayanan Sankaran 
Mooss v. State of Kerala, AIR 1965 Ker 253 
the same and similar points regarding the 
validity and interpretation of Sections 4 and 
5 of the Indian Electricity Act (Act IX of 
1910) arose for determination. In that case, 
as in the case before us, the learned coun- 
sel for the petitioner relied on the decisions 
of the Supreme Court in the. cases of Mine- 
ral Development Ltd. v. State of Bihar, AIR 
1960 SC 468; Shivji Nathubhai v. Union of 
India, AIR 1960 SC 606; Board of High 
School and Intermediate Education, U. ir. 
Allahabad v. Ghanshyam Das Gupta, AIR 
1962 SC 1110; and Board of Revenue, U. P. 
Allahabad v. Vidyawati, AIR 1962 SC. 1217. 
The learned Advocate General, appearing in 
that case relied on the decisions in Hubli 
Electricity Co. Ltd. v. Province of Bombay, 
AIR 1949 PC 186; Mithoo Shaham v. Union 
of India, AIR 1964 SC 1536; Swadeshi 
Cotton Mills Co. Ltd. v. State Industad 
Tribunal, U. P-, AIR 1961 SC 1381 and 
Allcroft v. Lord Bishop of London Lichton, 
(1891) 1891 AC 666. The learned Advo- 
cate General of Assam appearing for the 
Respondents in the instant case has also 
relied on the said decisions. 

11. After considering the above men- 
tioned cases in details yridialmgam j. (as 
he then was), who delivered the Court s 
judgment in AIR 1965 Ker 2o3 observed as 
follows: 

y ‘These decisions clearly lay down, b our 
1 view, that when the Legislature has left * 
to the authority concerned to form an opi- 
nion on certain matters, the grounds for die 
formation of the opinion, or the correctness 
of the opinion so formed by the authority 
concerned, do not fall for consideration for 
revievvat the hands of the Courts so long as 
the authority has acted honestly and there 
were materials available before it; on the 
basis of which such an opinion could be 
formed.” , . 

'After considering the Supreme Courts dea- 
sion in the ‘case of Province of Bombay v. 
Khushaldas S. Advam, AIR 1950 SC 222 
and in the case of Radheshyam Khare v. 
State of Madhya Pradesh, AIR 19o9.SC 107 
die Kerala High Court in the . said judg- 
ment held that “the mere circumstance 
that there is a provision like sub-section W 
introduced into Section 4 of the Act, does 
not, in our opinion, in any manner alter me 
position namely that in taking acbon under 
Section 4 (1) (a) of the Act the Government 
is essentially discharging only an adrnmi- 
_ Native act and not a judicial or quasi-judi- 

(r.cial act” „ , ... 

12. We are in respectful, agreement with 
the above views expressed m the said deci- 
sion of the Kerala High Court 

13. Section 4 of the Act runs Jhm*— 

“4. Revocation or Amendment of Licen 

BeS m The State Government may, if in ite 
Opinion the public interest so requires and 


after consulting the State Electricity Board 
revoke a licence in any of the following 
cases, namely: — 

(a) Where the licensee, in the opinion of 
the State Government makes wilful and 
unreasonably prolonged default in doing 
anything required of him by or under this 
Act; 

(b) where the licensee breaks any of the 
terms of conditions of his. license the breach 
of which is expressly declared by such 
license to render it liable to revocation; 

(c) where the licensee fails, within the 
period fixed in this behalf by his license or 
any longer period which the State Govern- 
ment may substitute therefor by order 
under Section 4A, sub-section (1) and be- 
fore exercising any of the powers conferred 
on him thereby in relation to the execution 
of works, — 

(1) to show, to the satisfaction of the 
State Government that he is in a position 
fully and efficiently to discharge the duties 
and obligations imposed on him by his 
license, or 

■ (ii) to make the deposit or furnish the 
security required by his license; 

(d) where in the opinion of the State 
Government the financial position of 
the licensee is such that he is unable, fully 
and efficiently to discharge the duties and 
obligations imposed on him by his license. 

(e) where a licensee, in the opinion of 
the State Government, has made de- 
fault in complying with any direction issued 
under Section 22A. 

(2) Where in its opinion the public inte- 
rest so permits, the State Government may, 
on the application or with the consent of 
the licensee, and after consulting the Stats 
Electricity Board, and the Central Govern- 
ment where that Government is interested, 
and if the licensee is not a local authority, 
after consulting also tho local authority, if 
any, concerned, revoke a license as to tho 
whole or any part of the area of supply 
upon such terms and conditions as it thinks 

(3) No license shall be revoked trader 
sub-section (1) unless the State Government 
has given to the licensee not less than three 
months’ notice, in writing, stating tho 
grounds on which it is proposed to revoke 
the license and has considered any cause 
shown by the licensee within the period of 
that notice, against the proposed revocation. 

(4) Where the State Government might 
under sub-section (1) revoke a licence it 
may instead of revoking the licence permit 
to remain in force subject to such further 

and conditions as it thinks fit .to im- 
pose and any further terms or conditions so 
imposed shall be binding upon, and be ob- 
served by, the licensee, and shall be ot like 
force and effect as if they were contained 
in the license.” 

14. In sub-section (1) the words ‘if in 
its opinion the public interest so requires 
appear. In clause (a) to sub-section (1) tbo 
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words ‘in the opinion of the State Govern- 
ment’ appear. Clause (c) (i) of sub-sec. (1) 
of Section 4 puts an obligation on the 
licensee to satisfy the State Government 
that he is in a position to fully and effi- 
ciently discharge the duties and obligations 
imposed on him by his license. In Cls. (d) 
and (e) of sub-section (1) the words in the 
opinion of the State Government appear. 
In sub-section (2) also the words ‘where m 
its opinion the public interest so permits, 
the State Government may* appear. On a 
consideration of the language ana the 
scheme of the section, it is clear that the 
legislature has deliberately left the matter 
of revocation and amendment of license to 
the subjective satisfaction of the State Gov- 
ernment The grounds on which the 
license may be revoked are laid down in 
sub-section (1). But the authority to form 
the opinion Is the State Government In 
the case of (1891) 1891 AC 666, the House 
of Lords has unanimously taken the view 
that when once jurisdiction has been given 
to an authority to form an opinion, the 
grounds for the formation of the opinion 
so formed cannot certainly bo canvassed be- 
fore the Courts. On a consideration of the 
law on the point, wo are clearly of the 
opinion that when the State Govemmfmt 
forms an opinion under section 4 (1) of the 
Act, there is no judicial process involved 
and the order must bo held to be admini- 
strative and not quasi-judiciaL 


A.LR. 


Supply Ltd. v. State (Pathak J.). 
perusal of the same it cannot be said that 


15. The next point urged by Mr. Chose, 
the learned counsel for the petitioner, is 
that in the objection the petitioner prayed 
for allowing time to produce documents m 
support of its contentions made m the ob- 
lection and also prayed for allowing its law- 
yer to argue the case before the Govern- 
ment and since this was not allowed the 
cause shown by the petitioner was not con- 
Sidered by the Government as required 
under sub-section (3) of Section 4 of the 
Act The learned counsels submission^ is 
I that when the petitioner was not given time 
to substantiate his contentions raised in the 
objection by producing the documents etc. 
it cannot be said that the Government com- 
plied with the provisions of sub-section (3) 
which imposes a duty on the Government 
[to consider the cause shown by the licensee. 

10. The learned Advocate General of 
Assam appearing on behalf of the respon- 
dents, submits that on a perusal of the cause 
shown by the petitioner which is a tincture 
TTI to the petition, it will appear that it is 
in fact admitted that there has been pro- 
longed defaults of the licensee in comply- 
ing with the various needs of Silchar town 
which indicate that the licensee was not 
able financially or otherwise fully or effi- 
ciently to discharge the duties and obliga- 
tions imposed on him by his licence. The 
learned Advocate General placed before us 
the cause shown by the petitioner which 
is Ann crura III to the petition and on a 


forming the opinion in the. instant case 
the Government had no materials before 
them. From the admitted position in the 
cause shown by the petitioner also the Gov- 
ernment may form the opinion and there 
may not be any necessity for giving a per- 
sonal bearing in this respect In the cir- 
cumstances, we hold that in passing the 
order under Section 4 (I) of the Act the 
State Government has complied with the 
requirements of sub-section (3) of Section 4 
ana in fact there has been no violation of 
the general principles of natural justice re- 
quired to be followed in the facts and cir- 
cumstances of the case. 

17, The learned counsel for the peti- 
tioner also submitted that at one stage the 
Government required the petitioner to dis- 
cuss with the Chairman of the Assam State 
Electricity Board in connection with the 
taking over of the Silchar Electrical under- 
taking after issuing the show cause notice. 
But without waiting to have the full dis- 
cussion in the matter, the Government pass- 
ed the order of revocation and as such the 
order was mala fide. We have already refer- 
red to the complaints made by the Silchar 
Municipal Board and Silchar Bar Associa- 
tion regarding the failure on the part of the 
petitioner to make regular and adequate 
supply of power in Silchar town. We have 
also referred to the report submitted by the 
Senior Electrical Inspector. After having 
considered all these matters and having 
given the petitioner-company an opportunity 
to discuss the matter with the Chairman of 
the Assam State Electricity Board regard- 
ing taking over of the Silchar Electrical 
undertaking, and after giving due consi- 
deration to the cause shown, the Govern- 
ment formed its opinion. In the circum- 
stances, the petitioner’s allegation that the 
order was mala fide has no substance. 


18. Lastly, the learned counsel faintly 
argued that there was no consultation with 
the Assam State Electricity Board as re- 
quired under sub-section (1) of Section 4. 
This ground has not been taken in the peti- 
tion. Moreover, from the petition itself in 
paragraph 12 it is found that the petitioner 
at the request of the State Government had 
discussion with the Chairman of the Assam 
State Electricity Board in connection with 
the taking over of the Silchar Electrical 
undertaking and the Manager of the plain- 
tiff-company made his submissions in this 
regard before them. In the order dated 
26-3-1968 passed under sub-section (1) of 
Section 5, it is found that the Assam State 
Electricity Board has been directed to pur-1 
chase the undertaking at the market valued 
to be determined in accordance with Sec- 
tion 7A of the Act. As the petitioner did 
not specifically raise this objection of lacs 
of consultation with the Assam State EleCj 
tried ty Board, it is submitted by the learned 
Advocate General, that they had no eppor' 
tunity to place facts in this respect in their 
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affidavit and the Government may be per- 
mitted to file an affidavit swearing to the 
fact that there was in fact consultation with 
the Assam State Electricity Board. As 
pointed out earlier, the Assam State Elec- 
tricity Board came into the picture at seve- 
ral stages, it had been consulted regardmg 
the taking over of the petitioners electrical 
undertaking and it has also been directed 
to purchase the petitioner s undertaking in 
accordance with law, and from all those 
facts and circumstances we are ot the opi- 
nion that there has been substantial consul- 
tation with the Assam State Electricity 
Board as required under sub-section l-t] m 
the instant case. 

19. In the circumstances, we hold that 
this petition has no substance and it is ; dis- 
missed with costs. The rule is discharged 
and the stay order is vacated. Advocates 
Fee: Rs. 250. 

20. P. K. GOSWAMI, J.: I agree. 

•g-gg Buie discharged. 


AIR 1969 ASSAM ^AND NAGALAND GI 

P. K. GOSWAMI AND M. C. PATHAK, JJ. 

Premnath Das, Petitioner v. State of 
\ssam and others. Opposite Parties. 

Civil Buie No. 103 of 1968, D/- 4-9- 

L968. 

(a'i Pancbayats — Assam Panchayat Act 
[24 of 1959), Section 3 (1) and (2), Provisos 
_ Assam Panchayat (Constitution) (Amend- 
„»?) Rate (1964), Rales 87 88 - Fo^ 
r,f Sfnfe Government under Section o W 
(2) reflecting creation of Gaon Sabha 
and addition to or subtraction from area 
df Gaon Sabha — Independent of provisos 
to Section 3 (2) — Government passing 
orders under Section 3 (1) and (2), on be- 
ing moved by Gaon Sabha — Orders can- 
not be objected on ground of non-com- 
pliance with procedure imder Buies 87, 88. 

The provisos to Section S (2) relate to 
establishment of Gaon Sabhas on the initia- 
tive of a Gaon Sabha which has already 
been declared bv die State Government 
The existence of this right in™ 6 . Gaon 
Sabha, and for the matter of that in die 
people, does not affect the power of the 
State Government under Section S O) to 
declare any area to be a Gaon babna or 
under Section 3 (2) to add to or ^btract 
from anv area from the jurisdiction of a 
Gaon Sabha and this power is independent 
of die right of Gaon Sabha and both can 
co-exist together without any violence to 
. the scheme and the C^qse of the Act 
These two rights conferred on the State 

Government as well, as on ,^ e np Ga ^°“ S not 
are mutually exclusive and one does not 
interfere with the other. When the m- 


itiative is taken by the people, a procedure 
has been laid down under Rules 87 and 88 
and these have got to be followed before 
the Government is in a position to declare 
and constitute a Gaon Sabha in conformity 
with the wishes of the people. Even when 
the right conferred under the provisos is 
exercised by the Gaon Sabha and the State 
Government takes a decision in the matter, 
it is again the State Government which will 
be required to issue an appropriate notifica- 
tion under Section 3 (1) or (2) of the Act, 
as is applicable to a particular case. 

(Para 6) 

Where the State Government, on being 
moved by the Gaon Sabha, passed orders 
in exercise of powers under Section 3 (1) 
and (2), the orders are valid and no serious 
objection can be taken by Gaon Sabha on 
the ground that the formalities laid down 
under Buies 88 and 87 have not been com- 
plied with because at some earlier stage 
the Gaon Sabha itself had moved in the 
matter. (Paras 6, 10) 

(B) Panchayats — Assam Panchayat Act 
(24 of 1959), Section 3 (1) and (2), Provisos 
— Scope of provisos to Section 3 (2) — • 
Provisos are not exception to Section 3 (1) 
and (2) — Powers of Government under 
Section 3 (1) and (2) are independent of 
provisos — Provisos may be considered as 
independent provisions. 


Provisos in Section 8 relating to establish- 
ment of a Gaon Sabha not having a conter- 
minous operation in the same field as sub- 
sections (1) and (2) of the said section, 
which deal with declaration and some other 
subject, may be considered even an inde- 
pendent pro-visions which could be given 
effect to pari passu with the main enact- 
ment. They provide a right which is not 
there but for these specific provisions. In 
that sense, they cannot he said to be an 
exception to Section 3 (1) or 3 (2) at all, 
but they are only auxiliary provisions 
which give an additional right to the Gaon 
Sabha to move the State Government for 
reconstitution of Gaon Sabha, which power 
the State Government undoubtedly has in- 
dependently of such a move from the Gaon 
Sabha. Further, the expression ‘at any 
time” which appears in sub-section (2) of 
Section 3 is also clearly relatable to an un- 
abridged power located in the Government 
without reference to and de hors the condi- 
tions laid down under the provisos. AIB 
1965 SC 1296, Foil.; AIB 1959 SC 713, 
Explained; 1909 AC 5/ and 1909 AC 2o3, 
Bef. to. (Paras 8, 9) 

(C) Evidence Act (1S72), Section 115 

Estoppel — Assam Panchayat Act (24 of 

1959), Section 3 (1) and (2), Provisos — 
Gaon Sabha created, by State Government 
recommending creation of another Gaon 
Sabha out of its area — Is estopped from 
challenging creation thereof by State Gov- 
ernment. (Obiter). (Para 10) 


KL/LL/F141/68 
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Cases Referred Chronological Paras 
(1965) AIR 1965 SC 1296 (V 52) = 

(1965) 1 SCR 276, State of Rajas- 
than v Leela Jam 8 

(1959) AIR 1959 SC 713 (V 46) = 

(1959) Supp (2) SCR 256, Commr. 
of I-T, Mysore, Travancore- 
Cochin and Coorg Bangalore v 
The Indo Mercantile Bank Ltd. 

etc 7 

(1944) AIR 1944 PC 71 (V 31) = 

(1944) 2 Mad LJ 25, Madras and 
Southern Maharatta Railway Co 
v Bezwada Municipality 7 

(1909) 1909 AC 57 = 78 LJKB 124, 

Local Govt Board v South Stone- 
ham Union 8 

(1909) 1909 AC 253 = 78 LJKB 647 
Rhondda Urban District Council v. 

Taff Vale Railway Co 8 

J C Medhi and G Bhattacharjee, for 
Petitioner, G K Talulcdar, Sr Govt Advo- 
cate, J P Bhattachaneo and D K. Taluk- 
dar, for Opp Party No 3 

GOSWAMI, J • This application under 
Article 226 of the Constitution of India is 
at the instance of the petitioner, who is the 
President of the Bahan Gaon Panchayat, 
and is directed against two orders of the 
State Government, each dated 12th March, 
1968, passed under Section 3 (1) and (2) 
of the Assam Panchayat Act, 1959 (Assam 
Act XXTV of 1959), hereinafter called the 
Act’. 

2 . The petitioner’s case is that the Gov- 
ernment of Assam by a notification dated 2nd 
March, 19G0 declared the area consisting 
of the villages Bahari, Nij Bahan and Kal- 
tali to be the area of the Bahan Gaon Sabha 
under Section 3 (1) of the Act, and accord 
ingly the Bahan Gaon Panchayat was duly 
elected and constituted and has been 
functioning according to law He states that 
the tern tonal jurisdiction of the Bahan Gaon 
Sabha covers an area of about 3968 Bighas 
and Its population exceeds five thousand 
He further states that Bahan Grazing Re- 
serve is an integral part of the Bahan village 
and is within the tern to rial Jurisdiction of 
the Bahan Gaon Sabha as already notified 
In 1960 The Government of Assam by a 
notification dated 12th March 1968 carved 
out about 239 Bighas of the Bahan Grazing 
Reserve, since de-reserved for the purpose 
of a Bazar, from the enstnig territorial juris- 
diction of the Bahari Gaon Sabha and re- 
constituted a new Gaon Sabha for this area. 
The petitioner claims that the said recon- 
stitution is m violation of the provisions of 
Section 3 of the Act and Rule 88 of tha 
Assam Panchayat (Constitution) (Amendment) 
Rules, 1964, hereinafter called 'the Rules. 
He submits that the procedure laid down 
tmder Rule 83 has not oeen followed in re- 
constituting the Gaon Sabha. and, as suclu 
the orders of the Government are illegal 
and inoperative in law. 
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3. In the counter affidavit by the Gov- 
ernment it is claimed that the Government 
was satisfied on public demand and m tha 
interest of general public that there should 
be a separate Gaon Sabha for the rehabili- 
tated area and, as such m exercise of its 
powers under Section 3 (1) and (2) of the 
Act, it constituted a new Gaon Sabha. It 
is claimed that the grazing reserve was 
de-reserved and people from a neighbour- 
ing village Taraban, which was eroded away 
by the Brahmaputra, had to be rehabilitated 
in this de-reserved area and the Govern- 
ment thought it fit to constitute the same 
as a new Gaon Sabha. 

4. The non applicants Nos 3 to 12, who 
were not originally impleaded m this pro- 
ceeding, intervened and as they are mem- 
bers of the new Gaon Sabha which has been 
constituted under the impugned notifications 
and have already taken their oath of office 
on 27th May, 1968, as required under the 
law, they have been allowed to be added 
as parties under orders of this Court. These 
non applicants bnng out certain revealing 
things in their affidavit They state that 
resolutions were passed on 29th December, 
1968 in the meeting of the Bahan Gaon 
Panchayat under the Presidentship of the 
present petitioner for the establishment of 
two Gaon Sabhas out of the area of the pre- 
sent Gaon Sabha, one for the population of 
the Bahan Grazing Reserve and the other 
for the remaining area of the existing Bahari 
Gaon Sabha ana that resolutions were also 
passed by the Chenga Anchalik Panchayat and 
Barpeta Mahlcnma Panshad approving of the 
above demand of Bahan Gaon Sabha mtua. 
ted wi thin the territorial jurisdiction of the 
aforesaid Anchalik Panchayat and Mahlc nma 
Panshad Further, the petitioner as the 
President of the Bahan Gaon Pan- 
chayat sent letter dated 30-12-63 
to the Director of Panchayat Assam, in- 
forming about the above resolutions which 
have been filed as Annezures I and H to 
their counter affidavit They, therefore, 
deny that the reconstitution of the new 
Gaon Sabha by the impugned notification 
was against the will and the opposition of 
the Gaon Panchayat and the villagers m 
general. It is sufficient to state that there 
is no replication by the petitioner to this 
part of the affidavit by me non-applicant!. 

5 . Now that the facts are briefly noted, 
we may look at the notifications The first 
notification is dated 2nd March I960, which 
may be set out. 

"No RDD 169/60/4. — In exercise of the 

t owers conferred under sub-section (2) of 
echon 3 of the Assam Panchayat Act, 1959 
(Assam Act XXTV of 1959) the Governor of 
Assam is pleased to declare the games and 
temtonal jurisdiction of the following Gaon 
Sabha falling within Chenga Anchalik 
Panchayat m Barpeta Sub-Dmsion as de- 
tailed below: 
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Name of the -Territorial 

Gaon Sabha jurisdiction. 

4. Bahari ' l. Bahari _ 

2. Ni]-Bahan 
8. Kaltali” 

lie other notification came on 12th March, 
1968, which may be read: 

•No. PDA.5/64/339.— In 
fication of Notification No. KDp.169/60/4, 
dated the 2nd March, I960, the -Governor 
of Assam in exercise of the powers confer- 
red by sub-section (2) of Section 3 of the 
Assam Panchayat Act, 19o9 (Assam Act 
XXIV of 1959), is pleased to declare the 
territorial jurisdiction of the Bahan Gaon 
Sabha annealing against item 4, within 
Chfnga ES Pa|w in Barpeta sub- 
Division as detailed below: 

Name of Gaon Temtonal 

Sabha. Jurisdiction. 

1. Bahari 
2. Nij-Bahari 
8. Kaltali 


4. Bahari 


There is also another notification of the 
Sedate which read with the Corrigen- 
dum dated 8-4-68, stands as foUovs. 

“No. PDA.5/64/341.— In exercise of the 
powers conferred by subjection ( ) 

S«h sub-section (2) of Section 3of the 

20ffV of^lS the 0 G^emor of Assam is 

ftis -arsss 

No d t£tio^ S roSl69/^/4, dated the 
2nd March, 1960, namely. _ , 

Name of Gaon 

Sabha. Jurisdiction. 

Bahari Grazing 


24. Bahari Reserve 


Reserve — since 
de-res erved. 


ft Dr Medhi the learned counsel for 
top.rao«" ^b»l3 Hat 
Gaon Sabha had been constituted m ww. 
it fe not open to the State Government wdh- 

out complying with the s “ me and 

under Rufe 88 to *ecoosbhg4e an 

declare another new Gaon Sabha o ^ 

Sfdonetovf,? SaS— » 

the Act: 

“3 (1) The State Government may, by 

notification declare any area to Gaon 

Sabha area for the purpose of this Act. 

^SSSfS^ 

Soriall^lcfion 0 T y thf Gaon Sabha: 
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such Gaon Sabha shall have - the Tight to 
establish itself into one or more Gaon 
Sabhas after eliciting opinion in the manner 
as prescribed: 

Provided further that where such estab- 
lishment affects any contiguous Gaon Sabha, 
the opinion of such Gaon Sabha shall also 
be taken in the maimer prescribed: 

. Provided also that where the establish- 
ment of a Gaon Sabha concerns more than 
one village the State Government shall con- 
sider the opinion of the villagers concerned 
in the m ann er prescribed, before establish- 
ing such Gaon Sabha.” 

It is dear from Section 8 (1) that the State 
Government has power under this provision 
to declare any area to be a Gaon Sabha area 
for the purpose of this Act. Under sub- 
section (2), it has also the power not only 1 
to dedare the name and territorial jurisdio, 
tion of the Gaon Sabha declared under sub- 
section (1), but has also a reservation of an- 
other power to indude any area in and ex- 
clude any area from the territorial jurisdic- 
tion of such a Gaon Sabha. It is in exer- 
cise of the powers conferred by sub-sec- 
tions (1) ana (2) of Section 3 of the Act 
that the impugned notifications have been 
daimed to be made. There are three provi- 
sos to sub-section (2). The first proviso 
grants a right to a Gaon Sabha, whose 
population exceeds five thousand, to estab- 
lish itself into one or more Gaon Sabhas 
after eh'dting opinion in accordance with 
Buie 88. The second proviso also relates 
to the establishment of such a Gaon Sabha 
as is mentioned in the first proviso. The 
words “such establishment”, mentioned in 
the second proviso, dearly lead to that con- 
dusion. Buie 88 has reference to the first 
and the second provisos of sub-section (2) 
and may be set out: 

“88. Establishment of more than one 
Gaon Sabha in a Gaon Sabha area haring 
population exceeding five thousand. — When 
the members of a Gaon Sabha baring in its 
area population exceeding five thousand da. 
sire to establish more than one Gaon Sabha 
they shall send a written petition to the 
Magistrate signed bv at least one-tenth ot 
total members. The Magistrate shall, as 
soon as possible after receipt of such peti- 
tion, direct the President of the Gaon Sabha 
to convene a meeting of the Gaon Sabha 
for the purpose. The President shall con- 
vene such meeting within 15 days from the 
date of receipt of notice of the Magistrate 
according to the provisions of the Act and 
shall place the matter before the meeting 
for their consideration and dedsion by a 
resolution. The President shall record the 
number of members present m such meet- 
ing and those favouring establishment ot 
more than one Gaon Sabha. If a resolution 
favouring establishment of mom than _one 
Gaon Sdiha is passed by at leas,, two-thmh 
majority in such meeting, where a t lcast 
one-half of the total members is present. 
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the President shall forward the resolution 
■With minutes of the meeting m ongmal to 
the Magistrate The Magistrate shall for- 
ward such resolution to the State Govern- 
ment embodying concrete proposals wrtb 
names, boundaries, population, etc, tor 
establishment of such number of Gaon 
Sabhis as can reasonably bo established tor 
decision and for issuing necessary notifies 
lions declaring name and territorial juris- 
diction of each of such Gaon Sabha. 

Provided that if the Magistrate is of opi- 
nion that such establishment of more than 
one G*on Sabha may affect any contiguous 
Gaon Sabha, he shall direct the President 
of such contiguous Gaon Sabha to convene 
a meeting thereof at such time and place 
as the Magistrate may specify In this be- 
half and the President shall thereupon con- 
vene a meeting of the contiguous Gaon 
Sabha and ascertain its views on the pro- 
posed establishment by two-thirds majority 
in case its area stands to be affected thereby 
and by simple majority, m any other case, 
provided that in such meeting not less than 
one-h»lf of its total members shall be pre- 
sent." 

It n clear, therefore, that when a Gaon 
Sabha has a population exceeding five 
thousand, such Gaon Sabha has a right to 
form one or two more Gaon Sabhas in ac- 
coidance with the procedure laid dmsm 
under Rule 88 to give effect \ to Jhe tost 
and the second provisos to sub-section w 
of Section 3 of the Act The third prov«° 
to sub-section (2) of Section 3 has to be read 
with Rule 87 and we may now read that 
Rule- 

“87 Consideration of opinion of die Vil- 
lagers m case of grouping of more than one 
Village— When a group of more than one 
contiguous village is to be declared as a 
gaon Sabha tinder the last proviso of sub- 
section (2) of Section 3 of the Act the 
Magistrate shall by calling meetings of 
adult persons or otherwise, ascertain the 
opinion of the villagers concerned regard- 
ing such grouping and shall forward the 
tame with bus own comments to the State 
Government whose decision thereon shall 
be final.*' 

The above rule is made m order to give 
effect to the third proviso All these pro- 
visos relate to establishment of Gaon Sabhas 
on the initiative of a Gaon Sabha which has 
already been declared by the State Govern 
ment. When the initiative is taken by the 
people, a procedure has been laid down 
under Rules 87 and 88 and these have got 
to be followed before the Government is in 
x position to declare and constitute a Gaon 
Sabha in conformity with the wishes of the 
people The existence of this right in the 
Gaon Sabha, *nd for the matter of that m 
the people does not affect the power of 
the State Government under Section 3 (1) 
to declare any area to be a Gaon Sabha or 
under Section 3 (2) to add to or subtract 
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from any area from the Jurisdiction of ft 
Gaon Sabha. The power conferred by sub- 
sections (I) and (2) of Section 3 is indepen- 
dent of the right given to the Gaon Sabha 
in that behalf and these two rights can co- 
exist together without any violence to the 
scheme and the purpose of the Act. These 
two rights conferred on the State Govern- 
ment as well as on the Gaon Sabha are 
naturally exclusive and one does not inter- 
fere with the other Even when the right 
conferred under the provisos is exercised by 
the Gaon Sabha and the State Government 
takes a decision in the matter, it is again 
the State Government which will be re- 
quired to issue an a p pro p riate notification 
under Section 3 (1) or (2) of the Act, as is 
applicable to a particular case 

7 Dr Medhi strenuously contended 
that the provisos are exceptions in this 
case and to the extent the provisos are ap- 
plicable, the State Government becomes in- 
competent to make the impugned orders. 
In this context he relies on a decision of the 
Supreme Court m the case of the Commis- 
sioner of Income-tax, Mysore, Travancore- 
Coehin end Coorg, Bangalore v The Indo 
Mercantile Bank Ltd, etc, AIR 1959 SG 
713, and draws our attention to the fol 
lowing passage at p 718 

“It is a cardinal rule of interpretation that 
a proviso to a particular provision of a 
statute only embraces the field which 13 
covered by the mam provision. It carves 
out an exception to the m a m provision to 
which it has been enacted as a proviso and 
to no other* 

In the same decision we havo also the fol 
lowing observations 

The proper function of a proviso is that 
it qualifies the generality of the main enact 
ment by providing an exception and taking 
out as it were, from the main enactment, a 
portion which, but for the proviso, would 
fall within the main enactment, ordinarily it 
is foreign to the proper function of a pro- 
viso to read it as providing something by 
way of an addendum or dealing with a sub- 
ject which is foreign to the mam enact 
meat." 

“It Is a fundamental rule of constrao 
bon that a proviso must be considered with 
relation to the principal matter to which it 
stands as a proviso * 

\Ye also find m this decision an observation 
of the Pnvy Council in AIR 1944 PC 71 at 
p 73, Madras and Southern Maharatta 
Railway Co v Bezwada Municipality, Laying 
down the sphere of a proviso as follows 
“The proper function of a proviso is to 
except and deal with a case which would 
otherwise fall within the general language 
of the main enactment, and its effect is con- 
fined to that case Where, as m the present 
case, the language of the main enactment is 
dear and unambiguous, a proviso can havo 
no repercussion on the interpretation of the 
mam enactment; so as to exclude from it 
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persons claiming under him any right in 
respect of the property of which the trans- 
feree has taken or continued in possession, 
other than a right expressly provided by 
the terms of the contract: 

Provided that nothing in this section 
shall afreet the right of a transferee for 
consideration who has no notice of the 
contract or of the part-performance there- 
of.” 

The defendant who was the appellant 
before the Priyy Council alleged 
that the plaintiff-minor was the transferor 
under the contract in right and was, there- 
fore, debarred from enforcing any right 
with respect to the property of which the 
defendant transferee had taken possession. 
The question, therefore, arose whether the 
plaintiff was transferor within the mean- 
ing of Section 53-A. A simple reading 
of the section would go to show that the 
word "transferor” for the purposes of that 
section refers to "the person contracting 
the transfer for consideration any immove- 
able property by writing signed by him or 
on his behalf”. The point before the 
Privy Council was whether the plaintiff- 
minor came under the description of "any 
person contracting to transfer by writing 
signed by him or on his behalf”. It was 
contended, as is clear from the_ arguments 
of Sir Herbert Cunliffe summarised at_pa_ge 
118 of the Report, (i) the minor-plaintiff 
had transferred nothing because in actual 
fact his guardian had entered into the con- 
tract, nor was the transfer "on his behalf”, 
because Section 53A was framed on the 
hypothesis that the person who is acting 
is acting for somebody who is competent to 
act for himself; & (ii) the minor could not 
transfer the property since the statute 
postulated the existence of a valid contract, 
& therefore, to say that the minor could 
enter into a valid contract would be a con- 
tradiction in terms _ as the minor’s con- 
tract was void in view of (1903) ILR 30 
Cal 539=30 Ind App 114 (PC) already re- 
ferred to. It was on these two grounds 
that the learned counsel in that case argu- 
ed that the defendant was not protected 
by Section 53-A. 

13. Both these objections have been 
directly met in the judgment of their 
Lordships. The first objection was met 
by the following observations; 

"Their Lordships entertain no doubt 
that it was within the powers of the mother 
as guardian to enter into the contract of 
sale of November 29, 1935, on behalf of 
the respondent for the purpose of discharg- 
ing his father’s debts, and that, if the sale 
had been completed by the execution and 
registration of a deed of sale, the respon- 
dent would have been bound under Hindu 
Law”, 

Reverting again to the subject after a few 
lines, their Lordships observed: 

"The position of a guardian under the 
Hindu law was considered by their Lord- 
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ships’ Board in (1856) 6 Moo Ind App 393 
412 (PC), where the following passage is 
to be found: 

"They consider that the acts of the 
Ranee cannot be reasonably viewed other- 
wise than as acts done on behalf of an- 
other, whatever description she gave to 
herself, or others gave to her.” 

"Thus the act of the mother and guardi- 
an in entering into the contract of sale in 
the present case was an act done on be- 
half of the minor appellant”. 

Dealing with the second objection, their 
Lordships approved of the statement of 
the law in this respect by Pollock and 
Mulla in their Indian Contract and Speci- 
fic Relief Acts, 7th Edition, page 70, which 
was to the following effect: 

"A minor’s agreement being now decid- 
ed to be void, it is dear that there is no 
agreement to be sperifically enforced; and 
it is unnecessary to refer to former deci- 
sions and distinctions, following English 
authorities which were applicable only 
on the view now overruled by the 'Judi- 
rial Committee ’ It is, however, differ- 

ent with regard to contracts entered into 
on behalf of a minor by his guardian or 
by a manager of his estate. In such a 
case it has been hdd by the High Courts 
of India, in cases which arose subsequent 
to the governing decision of the Judicial 
Committee, that the contract can be spe- 
cifically enforced by or against the minor, 
if the contract is one which it is within 
the competence of the guardian to enter 
into on his behalf so as to bind him by it, 
and, further, if it is for the benefit of 
the minor. But if either of these two 
conditions is wanting, the contract can- 
not be specifically enforced at all”. 

Then their Lordships proceeded to state: 

"In the present case ndther of the two 
conditions mentioned is wanting, having 
regard to the findings in the courts in 
India. It would appear, therefore, that 
the contract in the present case was bind- 
ing on the respondent from the time 
when it was executed. If the sale had 
been completed by a transfer, the trans- 
fer would have been a transfer of pro- 
perty of which the respondent, and not 
his mother, was the owner. If an action 
had been brought for specific performance 
of the contract, it would have been 
brought by or against the respondent and 
not by or against his mother”. 

Having come to that conclusion, their 
Lordships held that the respondent-infant- 
plaintiff was the person who most aptly 
answered the description of the words 
"the transferor” in the sense in which 
those words are used in S. 53-A. In view 
of this Privy - Council decision, the old 
paragraph with regard to specific perfor- 
mance which appeared at page 70 in 
Pullock and Mulla’s Indian Contract and 
Specific Relief Acts, 7th Edition, was 
suitably recast in the later edition, viz., 
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the 8th Edition published in 1957 and has 
not taken the form in which It has been 
quoted earlier in the Judgment. The 
learned authors have pointed out that the 
guardian of a minor, unless competent to 
do so has no power to bind the minor by 
a contract for the purchase or sale of im- 
moveable property and the minor is, 
therefore, not entitled to the speaGc per- 
formance of the contract. For this pro- 
position, reliance was placed on the Privy 
Council ruling fn (1912) ILR 39 Cal 232 
(PC) After quoting the pronouncement 
of their Lordships, the learned authors 
added. 

"It is, however, different with regard 
lo contracts entered into on behalf of a 
minor by his guardian or by a manager of 
his estate, where the guardian or 
manager, as under Hindu Law. is com- 
petent to alienate property In such a 
case it has been held by the Privy 
Council that the contract can be 
specifically enforced by or against the 
minor, 1 1 the contract is one which It Is 
within the competence of the guardian 
to enter Into on his behalf so as to bind 
him by it. and further, if it is for the 
benefit of the minor ........m.-..../*. 

It will be seen that this statement of 
the law Is based on the Privy Council 
decision in 75 Ind App 115— {AIR 
1948 PC 95) quoted above. The case 
directly involved the determination of 
the validity of the guardian’s contract to 
sell in case of necessity and is. therefore, 
authority for the proposition as stated 
by Pollock and Mulla in their Indian 
Contract and Specific Relief Acts, 8th 
Edition, page 81 In such a case, it Is 
obvious, the doctrine of Mutuality U ir- 
relevant because the contract to sell was 
by one competent to contract on behalf 
of the minor, and. therefore, though Mir 
Sarwanan’s case, (1912) ILR 39 Cal 232 
(PC) was ated In the arguments, their 
Lordships did not refer to It In their 
judgment. 

14. After the above Privy Council de- 
cision m 75 Ind App 115— (AIR 1948 PC 
95) the point arose before Viswanath Sas- 
tri J in Ramahngam v Balanambal. ADI 
1951 Mad 431 That was a case where a 
guardian mother of a Hindu minor had 
entered into a contract for the sale of the 
minor's immoveable property for pur- 
poses considered under Hindu Law as 
necessary Principally relying on the 
Pnvy Council decision in 75 Ind App 
115=(AIR 1948 PC 95) it was held that 
the minor was bound by the contract and 
such a contract could be enforced against 
him. When reference was made to Mir 
Sarwarjan’a case (1912) ILR 39 Cal 
232 (PC) the learned Judge doubted whe- 
ther Mir Sarwarjan’s case. (1912) ILR 39 
Cal 232 (PC) was still applicable after 
their Lordships had decided 75 Ind App 
115= (AIR 1948 PC 95) In 1948. He 
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observed that the artiSdal doctrine of 
mutuality as developed in English de- 
cisions was not applicable to cases of 
Hindu minors properly represented by 
their guardians, and then stated as 
follows at page 433 

"Yet their Lordships In 75 Ind App 

11 5= (AIR 1948 PC 95) upheld the 

contention that a guardian’s contract tor 
sale of the immoveable property of the 
ward was specifically enforceable, if the 
contract was beneficial to the minor Prin- 
ciples laid down for the protection or be- 
nefit of minors had been applied In this 
country to their prejudice try invoking 
this artificial doctrine of mutuality If 
the guardian has made an advantageous 
contract for the sale or lease of the pro- 
perty of the ward there Is no reason why 
the ward should be disabled from enforc- 
ing it against the other party to the con- 
tract. I submit that the doctrine of 'mu- 
tuality', illogical In form and In substance 
unjust, has now been discarded by the 
very tribunal which was responsible for 
Its introduction In India and It need no 
longer cast its spell on Indian Courts and 
sterilise contracts of sale entered into by 
a guardian on behalf of his ward for the 

latter's interest or benefit. ” 

The case before the learned Judge was 
not In respect of a contract for purchase 
on behalf of the zalnor But It appears 
from the Judgment that It would really 
make no difference once the doctrine of 
mutuality is discarded. 

15. We have then a case of our own 
High Court in Gujoba TuMram v Nil- 
kanth Kesheo. 59 Bom LR 1123— (AIR 1958 
Bom 202) There again, it was a suit fox 
the specific performance of a contract to 
sell minors property This Court relying 
upon the Privy Council decision in 75 
Ind App 115— (AIK 1948 PC 95) held that 
the contract to sell could be enforced 
specifically against a minor In the course 
of the Judgment, Mudholkar, J as he then 
was; reitrreu* As a passage af rage iW dr 
the 4th Edition of Iyer and Anand’a Law 
of Specific Relief which referred to the 
views of Viswanath Sastri, J In AIR 1951 
Mad 431 and opined that the true test 
for validity and enforceability of a guar- 
dian’s contract of sale on behalf of » 
minor was not the existence of mutuality 
In the contract but whether it was by a 
competent guardian and for legal neces- 
sity or benefit of the minor's estate. This 
view of the learned authors was approv- 
ed by Mudholkar, J I have not been re- 
ferred to any other Judgment of this 
court which takes a contrary view. 

16. The point once again came before 
the Madras High Court before a Fun 
Bench in Sitaram v Venkatarama. ILK 
(1956) Mad 99= (AIR 1956 Mad 261) (FBI. 
In that case -two Hindu brothers of whom 
one was minor and the other acting tat 
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him. though not his legal guardian, pur- 
chased properties on 29th November 1933. 
.Contemporaneously, they entered into an 
agreement to reconvey the properties to 
the vendors after attainment of majority 
by the minor on any day between 1st and 
SOth June 1947. This agreement to re- 
convey was also entered into by the elder 
brother acting for himself and on behalf 
Of the minor. The benefit of the recon- 
veyance agreement was transferred to the 
plaintiffs and the plaintiffs brought a 
suit for the performance of the recon- 
veyance against the brothers. The minor 
brother, who had attained majority, plead- 
ed that the reconveyance agreement 
Would not be binding upon him as his 
guardian elder brother was neither his 
de jure guardian nor the manager of the 
Joint family, and secondly that agreement 
Imposed onerous obligation on him and 
jfor want of mutuality was not enforceable 
against him. The court by a majority 
held that contracts entered into on behalf 
Of a minor by Ms guardian or manager 
of his estate can be specifically enforced 
by or against the minor if the contract 
Is one which is within the competence of 
the guardian or manager who had enter- 
ed into it on behalf of the minor so as to 
bind him by it and if it is also for the 
benefit of the minor. This presupposed 
specific performance of a contract against 
the minor also. The ground put forward 
was that the minor could not repudiate 
the liability to reconvey at the same time 
retaining to himself the advantage gained 
by the purchase. The sale-deed and the 
agreement to reconvey formed part of 
one transaction and should be read and 
Interpreted together. Since the minor 
had accepted the title and ratified the 
sale-deed, he could not be allowed to re- 
pudiate the essential pre-requisite of the 
Sale in his favour, viz, the agreement to 
xeconvey. Incidentally, however, in _ the 
majority judgment delivered by Govinda 
Menon J.. reference was made to Mir 
Sarwarjan's case, (1912) ILR 39 Cal 232 
(PC) and to the comments thereon by 
JViswanath Sastri. J. in Eamalingam’s case, 
IAIR 1951 Mad 431. Since Ramalingam’s 
case, AIR 1951 Mad 431 was decided prin- 
cipally on the Privy Council decision in 
75 Ind App 115: (AER 1948 PC 95) the 
learned Judge considered the Privy Coun- 
cil case also and attempted to show that 
Mir Sarwarjan’s case, (1912) ILR 39 Cal 
232 (PC) was still good law in its applica- 
tion to contracts for the purchase of im- 
moveable property on behalf of a minor. 
The learned Judge sought to put an inter- 
pretation on the decision of 75 Ind App 
015= (AIR 1948 PC 95) which with great 
respect to the learned Judge, I am unable 
So accept Certain assumptions were 
made which to me appear to be unwar- 
ranted. The first assumption was that a 
concession was made before the Privy 


Council that the agreement to sell with- 
out a part performance of it under the 
provision of Section 53-A of the Transfer 
of Property Act could not be valid. With 
respect there is no such concession. What 
was conceded by counsel for the appel- 
lants was that their appeal would fail un- 
less the appellants were entitled to the 
protection afforded by Section 53-A. That 
was an elementary concession, because it 
does not require much of an argument to 
show that if the appellant-purchaser to 
whom the title in the property had not 
been transferred was not able to get the 
protection of Section 53-A by reason of 
the part performance of the contract he 
had no answer to the suit of the respon- 
dent-plaintiff who had sued on his title. 
From the assumption above made, the 
learned Judge proceeded to observe that 
there was no observation of the Privy 
Council which laid down that an execu- 
tory contract entered into by a guardian 
on behalf of a minor can be specifically 
enforced against the minor on his attain- 
ing majority. I have already shown that 
the decision of the Privy Council directly 
involved the consideration of the question 
whether a contract in writing was a valid 
and enforceable contract. If it was not a 
valid and enforceable contract, the pur- 
chaser’s part performance under Section 
53-A of the contract by taking possession 
of the property would not protect him. 
There is also no warrant for the observa- 
tion, viz., 

'Vbat is stated is that part-perform- 
ance under Section 53-A of the Transfer 
of Property Act is on the same footing as 
the completed sale by the guardian which 
would be binding on the minor if it is 
for necessity or benefit of the minor’s 
estate”. 

I do not think, as the learned Judge has 
again emphasised, that the Privy Council 
decision could be understood in the sense 
that a contract of sale of the property by 
guardian of a minor which is partly per- 
formed should be put on the same foot- 
ing as a completed sale. I am. therefore, 
unable to agree with the observations 
made by the learned Judge with a view 
to salvage the principle of mutuality as 
laid down in Mir Sarwarjan’s case, (1912) 
ILR 39 Cal 232 (PC). 

17. The correct view, with great re- 
spect, has been taken by Full Bench of 
the Andhra Pradesh High Court presid- 
ed over by Subba Rao C. J., as he then 
was, in Surya Prakasam v. Gangaraju, 
AIR 1956 Andh 33 (FB) which I will 
have occasion to discuss at a later stage 
In greater detail hereafter. 

18. It was contended by Mr. Chi tale on 
behalf of the respondent that the Privy 
Council decision in 75 Ind App 1 15— (AIR 
1948 PC 95) may at the very best support 
the view that a minor’s contract for sale 
for legal necessity is enforceable against 
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him, but there was no reason to extend 
the principle of that decision to the case 
of a minor’s contract to purchase though 
for necessity or the benefit of the estate, 
as the point is directly governed by the 
Privy Council case in Mir Sarwarjans 
case (1912) ILR 39 Cal 232 (PC) In that 
case it was pointed out that the agree- 
ment to purchase was made by a manager 
or guardian and it was also held that the 
contract was beneficial to the minor 
Even so the Privy Council held that the 
contract was not enforceable. Since that 
decision is neither considered nor over- 
ruled, counsel submitted, by the later de- 
cision of the Privy Council in 75 Ind App 
115=(AIR 1948 PC 95) it would be bind- 
ing on this court on the footing that it 
still continues to be good law "When 
dealing with this question, a few consi- 
derations may be relevant In the first 
place, Mir Sarwanana case. (1912) ILR 
39 Cal 232 (PC) was principally based on 
the doctrine of mutuality It must be 
seen that that doctrine has now been con- 
siderably shaken by the decision In 75 
Ind App 115={AIR 1948 PC 95) because 
the case clearly establishes that a con- 
tract by a guardian on behalf of a tumor 
to sell immoveable property for necessity 
or for the benefit of the estate Is a valid 
contract which does not attract the appn- 
cation of the doctrine of mutuality The 
doctrine of mutuality was invoked be- 
cause the minor's contract under the 
Indian Contract Act was a void contract, 
but when it is clear that a minor’s con- 
tract entered into by a guardian for legal 
necessity or for the benefit of the estate 
is a valid contract, the doctrine of mutu- 
ality has no place: The reason Is that the 
want of capacity of the minor has been 
supplied by the guardian, and, therefore, 
the contract which would have been 
otherwise void has now become valid, 
provided of course the guardian acts with- 
in his authority permitted by Hindu 
Law This proposition would as much 
apply to a contract for purchase 83 to a 
contract for sale. Therefore on princi- 
ple, if Mir Sarwaijans case, (1912) ILR 39 
Cal 232 (PC) cannot be Invoked In order to 
defeat a contract of sale of the property 
of a minor it cannot be invoked to defeat 
a contract for purchase on behalf of the 
minor provided the guardian is a'-ting 
within his authority Secondly I have 
already pointed out that the principle of 
llir Sarwarjans case, (1912) ILR 39 Cal 
232 (PC) was extended by our High Courts 
to contracts of sales on behalf of minors 
by their guardian, because on principle 
there was no distinction between the two 
Conversely therefore If the law now is 
that the minor’s contract for sale entered 
into by his guardian is enforceable by or 
against him. the contract for purchase cn 
behalf of the minor is equally enforce- 
able. Thirdly, there Is no principle of 
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law which prevents a Hindu minor from 
being a transferee of property It has 
been held that if a deed of sale has been 
executed m favour of a minor and no 
part of the consideration remains to be ex- 
ecuted by him, he can sue for possession 
of the property on the basis of his valid 
title under the deed of sale (See 

for example Ulfat Rai v Gaun Shankar, 
(1911) ILR 33 All 657) If the transac- 
tion is bona fide and for the benefit of the 
minor, one finds it difficult to hold that 
a contract to purchase is incapable of 
specific performance. Cases are conceiv- 
able where purchase of immoveable pro- 
perty would become necessary or benefi- 
cial to the estate of the minor A con- 
crete case may be where the minor’s 
house is destroyed by fire and the guar- 
dian contracts to purchase a new house 
for the residence of the minor If the 
minor possesses a large estate and is In 
possession of cash requiring investment,] 
do not see why the guardian may not en 
ter into a contract to purchase a house 
subject to a good title being made out by 
the vendor The purchase being for the 
necessity, a completed transfer would 
give the minor absolute title I do noi 
see on what principle a contract to pur- 
chase under the circumstances is not en- 
forceable The paramount consideration 
in Mir Sarwarjans case (1912) ILR 39 
Cal 232 (PC) for refusing to enforce the 
contract for purchase on behalf of the 
minor was that the contract would impose 
a personal obligation on the minor and 
this the guardian should not be permitted 
to do But that solicitude can no longer 
avail the Hindu minor whose guardian 
can not only contract to sell but even 
sell the minor’s property and create obli- 
gations binding on the minor under Sec- 
tion 55 of the Transfer of Property Act. 
Under Section 55 of the Transfer of Pro- 
perty Act, the seller is bound — fa) to 
disclose to the buyer any material defect 
In the property- (b) to produce to the bu- 
yer Jiis drvnmffflty title examias- 
tfon. fc) to answer to the best of his In- 
formation all relevant questions relating 
to the property or the title thereto (dj 
to execute a proper conveyance when the 
price Is tendered fe) to take care of the 
property between the date of the contract 
of sale and the delivery of the property* (0 
to gi\e to the buyer possession of the 
property fg) He is also deemed to con- 
tract wit h the buyer that he has title to 
the property* and « - o on and re forth. 

Jill there obligations are under- 
taken in a sale of minor’s fmmoieable 
property and if such obligations really 
do not come m the way of the guardian 
alienating the property of the minor for 
reasons of necessity 1 do not see how a 
contract for the purchase on behalf of the 
minor which imposes much less onerous 
liabilities on him, can be regarded as a 
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bar to specific enforcement As pointed 
out by Ayyangar J. delivering the judg- 
ment of tiie Bench in Annamalai Chetty 
Joint Firm, Palni v. Muthuswami, AIR 
1939 Mad 538 at p. 542 the personal 
liability arising out of the contract of the 
guardian is the liability of the minor’s 
estate only. The learned Judge observ- 
ed: 

" .It is scarcely necessary to add 

that the liability of the estate though 
personal, in the English law sense of the 
word, is not personal In the sense that 
the person of the minor after majority 
can be arrested in execution. A personal 
liability arising out of the contract of the 
guardian is a liability of the minor’s 
estate only ” 

If for the breach of the statutory cove- 
nants involved in a sale a minor’s estate 
is made liable, there is no principle on 
which his estate may not be made liable 
for a breach of the contract to 
purchase immoveable property. How- 
ever, when considering this question, one 
must never lose sight of the fact that the 
guardian is a competent guardian, that 
the transaction is justified on the ground 
of necessity or benefit to the estate, and 
lastly, that it Is for the benefit of the 
minor. Besides when a party comes to 
the court for specific performance of the 
contract, the court is bound to consider 
whether it would be equitable and just 
from the minor’s point of view that the 
contract should be enforced against him 

19. I now turn to the Full Bench de- 
cision in AIR 1956 Andh 33 (FB) referred 
to above. In that case, there was one 
contract entered into by a guardian of a 
Hindu minor which embodied both an 
agreement to sell the minor’s property 
and to purchase it after the minor had at- 
tained majority. The other parties to the 
agreement brought a suit for the specific 
performance of this contract as in the 
meantime the guardian had sold the pro- 
perty to somebody else subsequent to the 
above agreement. So the question arose 
whether a contract entered into by a 
guardian of a Hindu minor for sale or for 
purchase of immoveable property was 
specifically enforceable against the minor, 
and, that question was referred to the 
Full Bench in view of the observations 
made by Viswanath Sastri, J. in AIR 
1951 Mad 431 already referred to.. The 
opinion of the Full Bench was delivered 
by the learned Chief Justice. . The whole 
question was reviewed In detail, and they 
have deduced principles with which, with 
great respect, I find entirely in agree- 
ment. The principles and points made out 
may be stated as follows: 

(1) A minor has no legal competency 
to enter into a contract or authorise an- 
other to do so on his b eha l f . A guard ian . 


therefore, steps in to supplement thel 
minor’s defective capacity; 

(2) Capacity is the creation of law, 
whereas authority is derived from (nature 
of) the act of parties; 

(3) The limit and extent of the guardi- 
an’s capacity (authority) are conditioned 
by Hindu law. They can only function 
within the doctrine of legal necessity or 
benefit. The validity of the transaction 
is judged with reference to the scope of 
his power to enter into a contract on be- 
half of the minor; 

(4) Even the personal liability arising 
out of the guardian’s contract is a liabi- 
lity of the minor’s estate only; 

(5) Since the guardian under the Hindu 
law has the legal competency to enter 
into a contract on behalf of the minor 
for necessity or for the benefit of the 
estate, the contract is valid from the time 
of its inception, and since either party 
can enforce the contract, the test of mu- 
tuality is satisfied; 

(6) There cannot be any essential dis- 
tinction between a contract of sale and 
contract of purchase. The difference is 
only one of degree. There is no differ- 
ence in principle between the case of 
purchase by a guardian and that of a case 
of a sale by a guardian, because both de- 
pend for their validity on the competen- 
cy of the guardian acting within the 
scope of his power under Hindu law; 

(7) An agreement to convey or pur- 
chase is only a preliminary step in com- 
pleting a transaction of sale or purchase 
as the case may be. Without negotia- 
tions and without any agreement, oral or 
in writing, rarely is a sale-deed executed 
and registered. To hold that guardian 
can execute a sale-deed in respect of a 
specific property but he cannot legally 
enter into an agreement to convey or pur- 
chase the same is incongruous and illo- 
gical; 

(8) Contracts to sell or purchase pro- 
perty are transactions closely connected 
with dealings in immoveable property by 
a guardian giving rise to obligations an- 
nexed to that property. They cannot be 
equated with contracts of loans imposing 
personal obligations on the minor. 

(9) The courts following the decision in 
Mir Sarwarjan’s case, (1912) ILR 39 Cal 
232 (PC) had held that a contract of sale 
or purchase entered into by a guardian 
on behalf of a minor could not be en- 
forced against the minor on the ground 
of mutuality. That new is no longer 
sound in view of the later Privy Council 
decision in 75 Ind App 115— (AIR 1943 
PC 95) which, in clear and unambiguous 
terms, rules otherwise. 

20. The last conclusion seems to be 
inevitable on the authority. I have not 
been referred to any judgment of the 
Supreme Court or of this Court subse- 
quent to the Privy Council decision in 
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75 Ind App 115=(AIR 1948 PC 95) taking 
a contrary view or even doubting it I 
would, therefore, hold that a contract to 
purchase immoveable property by a com- 
petent guardian acting withm his autho- 
rity on behalf of a minor is specifically 
enforceable by or against the minor. 

21. Mr Chi tale contended that even 
If this be the final conclusion on 
the point of law involved, the came 
should not be applied where the guardian 
Is a de facto guardian. I do not think I 
can accept this submission- A Full Bench 
of this High Court in Tulsidas v Raismg- 
Jl 34 Bom LR 1483=(A1R 1933 Bom 15) 
(FB) has held that under Hindu law a 
de facto guardian of a minor can validly 
cell the property of a minor to a third 
person for legal necessity, because there 
Is no difference in respect of the powers 
of a de Jure guardian and a de facto guar- 
dian with regard to the dealings of the 
minor and in regard to minor’s property. 
In Hunoomanpersaude case. (1854-571 6 
Moo Ind Apn 393 (PC) the lady who was 
a natural guardian and a de Jure manager 
was treated as if she was a de facto 
manager, and still it was held that 6he 
had the necessary authority to alienate 
the minor’s property for necessity or for 
the benefit of the estate. If the de facto 
guardian has power to alienate the pro- 
perty of his ward for reasons of necessity 
or benefit, he would equally have the au- 
thority to purchase immoveable property 
for the minor for the same reasons. It 
was next contended by Mr Chi tale that 
when a de Jure guardian is living and Is 
Under no disability, the de facto guardian 
has no right to alienate the minor’s pro- 
perty He contended that In the present 
Case. Namdeo was living, and It was not 
shown that he was under any disability, 
and. therefore, the mother could not be 
the proper guardian who could purchase. 
3 have not been referred to any reported 
decision which holds that a de facto guar- 
dian’s authority is thus circumscribed. 
3 have already held that the minor Is 
living with the mother and the mother Is 
looking after his affaire and not the father. 
In the present case, the mother actual- 
ly intervened to save the property from 
being sold by the revenue authorities ior 
the recovery of the taouai loan. Namdev 
did not lift a little finger Obviously, 
his mother was acting in the best interest 
of her infant eon. while the father was 
not. and. therefore, the mere fact that 
be was living at the date would not In 
any way di m i n ish the authority of a de 
facto guardian which Is rendered to her 
by reason of the special status of de facto 
guardianship. Once it is held that she is 
the de facto guardian, her authority flows 
from that particular status, and if that 
authority is used by her within the limits 
prescribed by Hindu law, her contracts 
must be upheld. 


22. Finally Mr Chi tale contended that 
a contract to purchase immoveable pro- 
perty cannot be regarded as one tor the 
benefit of the estate As to whether a 
transaction is for the benefit of the estate 
or not Is essentially a question of fact 
This court in HemraJ v Nathu, 37 Boro 
LR 427= (AIR 1035 Bom 295} (FB) has held 
that under Hindu law the manager of B 
minor is not entitled to sell the minor’s 
property merely for the purpose of en- 
hancing the value of the property of the 
minor or for increasing the manor's in- 
come. and the auesPon whether the same 
is for the benefit of the estate involves 
the consideration, of something more than 
merely whether the purchase price paid 
is a good price. It also involves the fur- 
ther question. what Is to be done with 
the purchase-money In that case a nar- 
row strip of land belonging to a minor 
was sandwiched between two pieces of 
land belonging to the defendant The de- 
fendant was anxious to purchase this nar- 
row strip, and. therefore, he paid a sum 
of Rs. 900 for purchasing that narrow 
strip although ordinarily the value of that 
strip would have been Just Rs. 600 Obvi- 
ously there was no necessity for the sale. 
Some evidence was produced at the time 
of the hearing to show that the amount 
realised by sale, that is Rs 900. was In- 
vested in the family business. No evi- 
dence. however, was given to show whe- 
ther the interest thus acquired In the 
business by the minor was worth more 
than Rs. 600 It was pointed out that to 
sell a piece of land at a very good price 
would not be beneficial if the purchase 
money was to be invested In Insolvent 
business. However, the learned Chief 
Justice held that the manager of a minor 
was not entitled to sell the minor’s pro- 
perty merely for the purpose of enhanc-" 
Ing the value of the property of the 
minor or for increasing the minor's In- 
come. At the same time be was not in- 
clined to hold that no transaction could 
be for the benefit of the minor which 
was not of a character to protect or pre- 
sence the property of the minor Where It 
“ for that purpose, it would be obviously 
for the benefit of the estate. 

23. Mr. Walawalkar contends that the 
presort transaction. In reality. Is merely 
for the preservation and protection of the 
ancestral property In which the minor 
had interest by birth. After the disposal 
of the property by the father, the minor’s 
mother In order to get a written agree- 
ment from the defendant to reconvey the 
same paid nearly Rs. 500 which were due 
on account of the taquai loan. The de- 
fendant also acknowledged In the writ- 
ten statement that he was anxious all the 
time that there should be no deprivation 
or loss to the estate of the minor. This 
postulated that If the property was lost to 
the family, the minor's interest would 
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suffer. The agreement also refers to an 
agreement to reconvey from the very be- 
ginning. So this is a case in which the 
motive of the mother was preservation of 
the ancestral property of the minor which 
otherwise would be lost for ever. I may 
further point out that six acres of good 
land was purported to be sold for just 
Rs. 1500. My conclusion, therefore, is 
that this agreement to purchase was for 
the benefit of the estate, and, therefore, 
it is enforceable at the instance of the 
minor. 

24. In the result, I must hold that the 
contract of purchase is enforceable at the 
instance of the minor-plaintiff. The orders 
of the lower Courts are, therefore, set 
aside, and it is directed that the defen- 
dant do execute a sale-deed in favour of 
the plaintiff of the property in suit The 
plaintiff is directed to deposit the amount 
of Rs. 1500 in court within one month of 
the receipt of this record by the trial 
court The defendant shall execute the 
sale-deed within one month of the date 
of the deposit or such time as the court 
may extend for the purposes of the de- 
posit If the sale-deed is not executed 
by the defendant the court shall cause 
the sale-deed to be executed at the cost 
of the defendant The plaintiff, shall 
get ' his costs from the defendant 
throughout and the defendant shall bear 
Ms own costs. 

MVJ/D.V.C. Order accordingly. 


AIR 1969 BOMBAY 151 (V 56 C 27) 
NATHWANI, J. 

Sir Dinshaw Manekji Petit, Petitioner 
v. G. B. Badkas and others, Respondents, 

Arbitration Petn. No. 62 of 1967, D/- 25- 
1-1968. 

Defence of India Act (1939), S. 19(l)(g) 
and (e) and Rales under Section — Inter- 
pretation of — Operative portion of Cl. (1) 
(e) of the section excludes application of 
other laws to "arbitrations” under the sec- 
tion — Exclusion is not confined to only 
provisions relating to actual assessment 
of amount of compensation — "Law for 
the time being in force”, indicate inde- 
finite future and not only law in force at 
time of passing of the Act — Section 19 
and rules thereunder form a complete 
code for determining compensation by 
arbitration under S. 19 and no other law 
was to affect these provisions — Arbi- 
tration Act (1940) falls within the ex- 
pression and does not apply to award 
made under S. 19 — Section 14 of Arbi- 
tration Act being inconsistent with pro- 
visions of-S. 19, does not apply to award 
under S. 19. by reason of exception in 
S. 46, Arbitration Act — Award under 
S. 19 cannot be set aside under Arbitra- 
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tion Act — Court has no jurisdiction to 
entertain application under S. 14(2), Arbi- 
tration Act in respect of an award under 
S. 19 — Arbitration Act (1940), Ss. 14(2), 
46, 17. AIR 1954 Cal 41 held obiter and 
Dissented from. 

Clause (g) of S. 19(1), Defence of India 
Act. provides that save as provided, in 
the section nothing in anv law shall ap- 
ply to "arbitrations" under the said sec- 
tion. In other words, the operative part 
of clause (g) excludes the application of 
other laws to "arbitrations" under the 
said section. Clause (g) does not say 
that nothing in any law shall apply to 
principles for fixing the actual amount of 
compensation under S. 19. Section 19(1) 
itself provides that when any action is 
taken of the nature described in Section 
299(2) of the Government of India Act, 
1935. there shall be paid compensation, 
the amount of which shall be determined 
in the manner and in accordance with 
the principles, thereafter set out Le. in 
clauses (a) to (g). Whereas clause (e) of 
S. 19(1) lavs down the manner of the 
determination of the amount of compen- 
sation, clauses (b). (c). (d). (f) and (g) deal 
with other matters for determining such 
compensation by arbitration. (Para 7) 

Further, the opening words in clause 
(g). viz. "save as provided in this section 
and in any rules made thereunder”, in- 
dicate that the scope of the provisions of 
law that are not applicable to arbitrations 
under S. 19 is not restricted only to the 
principles for fixing the actual amount of 
compensation but extends also to all mat- 
ters referred to in the section and the 
rules made thereunder. The law which 
is not to apply to arbitrations under the 
said S. 19(l)(g) covers all matters relat- 
ing to arbitrations referred to in S. 19 
and rules made thereunder and is not res- 
tricted merely to the manner of deter- 
mining the amount of compensation laid 
down in the said clause (e) of S. 19(1). 

(Para 7) 

Apart from the literal meaning, con- 
struing the words "the law for the time 
being” in clause (g) of S. 19, they are 
capable of reasonably bearing the only 
meaning as referring not only to law in 
force at the time of the passing of the 
Defence of India Act but also to any 
other law that may be passed subsequent- 
ly and which is in force at the time 
when the question of the apDlicability of 
such law to arbitrations held under the 
said section arises. (Para 8) 

It Is clear from the provisions of Sec- 
tion 19, and the rules made thereunder, 
that the legislature' intended to make a 
complete code for determining compensa- 
tion by arbitration under S. 19 and no 
other law was to affect the' provisions of 
that code. It is true that in S. 19 or the 
rules made thereunder there is no provi- 
sion to the effect that an award will be 
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enforceable as a decree of a Civil Court. 
It may however, be that such a provi- 
sion was considered unnecessary in view 
of the fact that as It is the Government 
who has to pay the amount of compensa- 
tion and that too m the discharge of their 
constitutional liability to do so it was 
considered that they would comply with 
the award or m case of an appeal, with 
the decision of the Hi gh Court and no oc- 
casion would arise for a party to enforce 
the terms of the award for payment of 
compensation against the Government. In 
any event omission of such a provision in 
S 19 and rules thereunder does not de- 
tract from their constituting a complete 
code so far as determination of the amount 
of compensation by arbitration is con- 
cerned as a person to whom compensation 
is awarded by an award made under the 
said section can enforce the award by 
filing a suit to recover the amount of 
compensation and since 1950 even by Cl- 
ing a petition for a writ of Mandamus 
under Art 226 of the Constitution. 

(Para 12) 

The words 'Haw for the time being in 
force in S 19(L)(\ g) refer to any law 
bearing upon the subject of arbitration 
which is m force at the time when the 
question of applicability of that law to 
arbitration under S 19 of the Defence of 
India Act arises and covers any such law 
which came into force even after the pas 
sing of the Defence of India Act. The 
construction that the words refer only to 
law in force at the time when the Defence 
of India Act came into force, is opposed 
to the well known rule of construction 
that Court should avoid a construction 
which would render any part or words of 
the statute redundant The Arbitration 
Act therefore falls within the ambit of 
the said words law for the time being 
in force in S 19(l)(g) and its provisions 
including S 14(2) do not apply to an 
award made under the said S 19 AIR 
1954 Cal 41 held obiter and dissented 
from AIR 1956 Cal 7J Pel 

(Paras 13 and 18) 

Section 46 of the Arbitration Act, so 
far as it is material lays down that the 
provisions of the Arbitration Act, shall 
apply to every arbitration under any 
other enactment for the time being m 
farce except in so far as the Arbitration 
Act is inconsistent with the other enact 
ment or with any rules made thereunder 
Even if the application of the Arbitration 
Act to arbitrations under S 19 of the De- 
fence of India Act is not excluded by 
clause (g) of the said S 19(1) S 14(2) of 
the Arbitration Act being inconsistent 
with the provisions of the said Section 19 
and rules made thereunder by reason 
of the exception in S 46 of the Arbitra- 
tion Act does not apply to an award made 
tinder the said S 19 (Section 19 and the 
relevant Rules under the section and the 


relevant provisions of the Arbitration Act 
(1940) considered) (Paras 19 21 to 25) 
Apart from the rules framed under 
S 19 a party has no right to have an 
award under S 19 set aside under the 
Arbitration Act. Under Section 17 of 
the Arbitration Act, a Court may set 
aside an award after it is filed in Court 
But the provisions of S 17 of the Arbi- 
tration Act. In so far as it empowers the 
Court to set aside an award, are incon- 
sistent with the provisions of S 19(l)(e) 
of the Defence of India Act and the 
Rules 9 and 13 made under that section. 

(Para 26) 

In order to render any provisions of 
the Arbitration Act inconsistent with 
any other enactment providing for arbi- 
tration within the meaning of S 46 of 
the Arbitration Act, the whole scheme of 
the latter enactment is material and may 
be looked at to see whether it creates 
thereby a special 6elf contained code for 
arbitration and thus by necessary Impli- 
cation excludes the jurisdiction of Civil 
Court under the Arbitration Act as 
being inconsistent with the said scheme of 
the other enactment The whole scheme 
and object of S 19 of the Defence of 
India Act and the rules thereunder is to 
create a special forum by way of arbi- 
tration including an appeal to the High 
Court for determining the amount of 
compensation in respect of compulsory 
acquisition of property by Government 
and to exclude the jurisdiction of the 
Civil Court under the Arbitration Act 
AIR 1943 Cal 255 and AIR 1943 Bom 341 
Relied on. (P ara 27) 

Thus the provisions of Sections 14(2) 
and 17 of the Arbitration Act being wbol 
ly inconsistent with the provisions of 
Section 19 and the rules made there- 
under do not apply to arbitration under 
S 19 (Paras 28. 29) 

Cases Referred Chronological Paras 
(1960) AIR I960 Bom 532 (V 47) =62 
Bom LR 277 Khimji Foonja & Co 
N Ramanlal & Co 
(1956) AIR 1956 Cal 71 (V 43) 
Karnaphuli Jute Mills Ltd. v 
Union of India 

(1954) AIR 1954 Cal 41 (V 41) =92 
Cal U 246 East India Film 
Studios v p u. Mukherjee „ 

(1951) AIR 1951 Bom 440 (V 33)=53 
Bom LR 621 Abdul Majid Haji 
Muhammad v P R. Nayak 24 

(1949) AIR 1949 Bom 337 (V 36)=51 
Bom LR 515 Shivji Bhara & Co v 
Kanji Vasanji 24 

( 1949 ) 1949 Ch 502=1949 1 All ER 
680 In re, Gunter’s Settlement 
Trusts g 

(1943) Affi 1943 Bom 341 (V 30)“45 
Bom LR 676, G L P RIy Employees 
Co-operative Bank Ltd. v Bhikaji 
Merwanji 28 


24 


14 


8 , 14 
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(1943) AIR 1943 Cal 255 (V 30)=47 

Cal WN 478, NandaMshore Goswami 

v. Bally Co-operative Credit 

Society Ltd, 26 

(1869) 5 CP 65=39 LJCP 63, Coles v. 

Pack 8 

(1862) 32 U Ch 32=7 LT 342, 

Ellison, v. Thomas 8 

(1861) 31 LJ Ch 867, Ellison v. Thomas 8 

G. A. Thakker with R. J. Bhatt, for 
Petitioner; H, M. Seervai, Advocate Ge- 
neral with T. Andhyarujina, (for Nos. 
2 and 3) and Kenia (for Nos. 4 to 7), for 
Respondents. 

JUDGMENT: This is an application 
under Section 14(2) of the Arbitration 
Act, 1940, for an order directing the first 
Respondent, who was appointed an arbi- 
trator under S. 19 of the Defence of 
India Act, 1939, to file in the Court an 
award made by him on 12th August 1967. 

2. The first Respondent did not appear 
at the hearing of the application. The 
learned Advocate General, however, who 
appeared for Respondents Nos. 2 and 3, 
raised a preliminary objection to _ the 
maintainability of the present petition. 
He submitted that the Court has no juris- 
diction to order the first Respondent to 
file the Award for two reasons, firstly, 
S. 19(10g) of the Defence of India Act 
excludes the operation of the Arbitra- 
tion Act to arbitration held under 
Section 19 of the Defence of India 
Act, and secondly, even assuming that 
the Arbitration Act applies to such 
arbitrations, by reason of Section_46 of the 
said Act, the provisions of Section 14(2), 
being inconsistent with the provisions 
of the said Section 19 and rules made 
thereunder, will not apply to an award 
made under the said Section 19. Mr. 
Thakker, the learned Counsel for the 
petitioner, disputed the validity of both 
these contentions and maintained that 
the present application was competent 
under Section 14(2) of the Arbitration 
Act. 

3. The facts of the case are not in dis- 
pute. The petitioner and others were at 
all material times the trustees of a trust 
created by the late Sir Dinshaw Manekji 
Petit (2nd Baronet) under a declaration 
of trust dated 17th January 1931, and as 
such were owners/lessees of a property 
situate at Tardeo. Malbar Hill Division 
(hereinafter referred to as the Petit 
Mills Estate). The petitioner is the sole 
surviving trustee of the said trust. Res- 
pondents Nos. 4 to 7 as the Trustees of 
Indenture of Settlement dated 29th March 
1923, were the lessors, and the petitioner 
and other trustees of the sand trust dated 
17th January 1931 the lessees of a portion 
of the Petit Mills Estate admeasuring 
about 64,000 square yards. By an order 
dated 1st April 1942, issued by the Col- 
lector of Bombay, under Buie 79 of the 


Defence of India Rules the Petit Mills 
Estate was requisitioned. Subsequently, 
however, by another order dated 28th 
October 1942, issued by the Collector of 
Bombay under Rule 75A of the Defence 
of India Rules the Petit Mills Estate was 
acquired. The Collector of Bombay of- 
fered and the trustees of the said trust 
dated 17th January 1931 accepted under 
protest and without prejudice to their 
rights and contentions a sum of Rupees 
22,49,770 as compensation for the acquisi- 
tion of the Petit Mills Estate. The trus- 
tees thereafter filed a suit in this Court, 
being suit No. 1669 of 1945, against the 
Dominion of India and the then province 
of Bombay for a declaration that they 
were the owners of the suit lands and for 
possession and other reliefs. The said 
suit was dismissed and thereupon an ap- 
peal was filed by the trustees, which ap- 
peal was also dismissed by the Appel- 
late Court. The trustees then filed an 
appeal to the Supreme Court of India, 
being Appeal No. 241 of 1955. By a 
Consent Order obtained on 14th Septem- 
ber 1960 disposing of the said appeal in 
the Supreme Court it was inter alia, 
provided that the Government of Maha- 
rashtra should pay to the Trustees as 
solatium 15 per cent of the said sum of 
Rs. 22,49,770 and that the amount of 
compensation, if any, payable to the 
Trustees as fair market value of the said 
property over and above the said sum 
of Rs. 22,49,770 should be determined 
by arbitration as and in the manner pro- 
vided by Section 19 of the Defence of 
India Act and the rules made thereunder, 
and that in the event of the trustees 
being awarded any compensation as fair 
market value of the said property in 
excess of the said sum of Rs. 22,49,770 
the Government of Maharashtra should 
pay to the Petitioner such additional 
compensation as also further amount 
equal to 15 per cent of the additional 
amount of compensation so awarded. 

4. Accordingly the Government of 
Maharashtra paid to the Trustees the 
solatium after deducting costs, and also 
appointed the first respondent as an 
arbitrator to determine the amount of 
further compensation, if any, payable to 
the trustees. The first respondent made 
and published his award on 12th August 
1967 and gave notice thereof to the 
parties on the same day. It is not dis- 
puted that by his Award the first res- 
pondent has disallowed the entire claim 
of the petitioner for compensation in ex- 
cess of the said sum of Rs. 22, 49, 770 
and for further amount by way of 
solatium." The petitioner by his At- 
torney's telegram dated 8th September 
1967 requested the first Respondent to 
file his Award in this Court. As the first 
respondent did not do so, the petitioner 
as the sole surviving trustee of the said 
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trust has filed this petition on 11th 
September 1967 for directing the first 
Respondent to file or cause to be filed 
the Award In this Court The first res- 
pondent did not file his appearance and 
remained absent On behalf of respon- 
dents Nos. 2 and 3. however an affidavit 
In reply was filed on 24th November 
1967 by one Shriram V Harshe. Under 
Secretary to the Government of Mahara- 
shtra. contending that S. |4(2l of the Arbi- 
tration Act did not apply to the said 
Award made under S 19 of the Defence 
of India Act 1939 Though the Petitioner 
applied for time for filing an affidavit in 
rejoinder no such affidavit was filed. 

5. The learned Advocate General In 
support of his preliminary objection that 
clause (g) of Section 19(1) of the Defence 
of India Act excludes the application of 
the Arbitration Act submitted that the 
words "law for the tune being In force" 
used in the said clause (g) refer not only 
to laws that were in operation at the time 
of the passing of the Defence of India 
Act. but also to law that may be passed 
In future thereafter and Is In force at the 
time when the question of applicability of 
such to arbitration under the said section 
19 arises, and, therefore, even though the 
Arbitration Act came into force after the 
passing of the Defence of India Act. Le. 
on 1st July 1940. it falls within the pur- 
view of the said words in Section 19(l)(g) 
with the result that the Arbitration Act 
does not apply to arbitrations under the 
said S 19 The learned Advocate Gene- 
ral also Invited my attention to a decision 
of the Calcutta High Court, in East India 
Film Studios v P K. Mukherjee, AIR 
1954 Cal 41 wherein the said words "law 
for the time being" in Section 19 (1) fe) 
have been construed by Bose. J as re- 
ferring only to law actually in existence 
at the time of the passing of the said De- 
fence of India Act. The learned Advo- 
cate General, however submitted that the 
observations in Calcutta case in 
regard to the construction of the said 
words were obiter and that. In any event, 
the learned Judge had overlooked Im- 
portant matters of context in constru- 
ing the said words. Mr Thakker for 
the petitioner on the other hand, submitt- 
ed that the said clause (g) of Section 19(1) 
does not exclude the application of Arbi- 
tration Act to arbitrations under Section 
19 of the Defence or India Act and raised 
a two-fold argument. Firstly, he argued 
that on a proper construction of Section 
19(l)(g) the provisions of any other law 
which are not to apply thereunder are 
only those which relate to the assessment 
or fixation by an arbitration of the actual 
amount of compensation to be paid by the 
Government for compulsory acquisition 
of property but no law in so far as It re- 
lates to other matters relating to such 
arbitration is excluded, and as the Artd- 
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tration Act relates to matters other than 
the fixing of the amount of compensation, 
it is not excluded by the said clause (g) 
of Section 19(1) and that If be were right 
in his submission on the true scope of 
Section 19(1) the question of construing 
the said words "law for the time being 
in force" in clause (g) would not arise In- 
asmuch as It would not then matter In 
the present case whether the said words 
referred only to law in existence at tfia 
time of coming into force of the Defence 
of India Act or whether they covered also 
other law which came Into force subse- 
quently Secondly. In the alternative, he 
argued that on a proper construction the 
said words "law for the time being In 
force" refer only to the law actually In 
existence on 29th September 1939, when 
the Defence of India Act came Into opera- 
tion. and as the Arbitration Act came In- 
to force subsequently on 1st July 1940, 
the Arbitration Act does not fall within 
the ambit of the said words. In support 
of his construction of the said words he 
strongly relied on the case of AIR 1954 
Cal 41 and submitted that the decision 
therein was not obiter and that this Court 
should follow the same as laying down 
the correct law 

6. In order to appreciate these rival 
contentions it Is necessary to set out 
fully Section 19 of the Defence of India 
Act Section 19 runs as follows- 

19(11 "Where under Section 19A or by 
or under any rule made under tills Act 
any action Is taken of the nature describ- 
ed in sub-section (2) of Section 299 of the 
Government of India Art. 1935, there 
shal l be paid compensation, the amount 
of which s h a ll be determined In the 
manner, and In accordance with the 
principles hereinafter set out that fa to 
saw — 

(a) Where the amount of compensation 
can be fixed by agreement It shall bo 
paid in accordance with such agreement 

(b) Where no such agreement can be 
reached, the Central Government shall 
appoint as an arbitrator a person qualifi- 
ed under sub-section (3) of Section 220 of 
the abovementioned Act for appointment 
as a Judge of a High Court 

(c) The Central Government may. In 
any particular case, nominate a person 
having expert knowledge as to the nature 
ot the property acquired, to assist the 
arbitrator and where such nomination fa 
made, the person to be compensated may 
also nominate an assessor for the said 
purpose. 

(d) At the commencement of the pro- 
ceeding before the arbitrator, the Central 
Government and the person to be com- 
pensated shall state what In their respec- 
tive opinion Is a fair amount of compensa- 
tion. 

(e) The arbitrator In making 1* 

award s hall have regard fir 
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(i) the provisions of sub-section (1) of said Section 19. It does 
oo +v.a 7 arid Aomiisition Ac 


Bom. 155 


S. 23 of the Land Acquisition Act, 1894 
so far as the same can be applicable; ana 
(ii) Whether the acquisition is of a 
permanent or temporary character. 

provided that where any property re- 
quisitioned under any rule made under 
this Act is subsequently acquired under 
Section 19A or any such rule the arbi- 
trator in any proceedings in connection 
with .such acquisition shall, for the pnr- 
noses of the provisions of the said b. zo, 
take into consideration the market value 
of the property at the date of its requisi- 
tion as aforesaid and not at the date of 
its subsequent acquisition. „ 

ffl An appeal shall lie to the itign 
Court against an award of an arbitrator 
except in cases where the amount tore- 
Of does not exceed an nS! 

In this behalf by rules made by the Cen 

fcral Government. section 

fel Save as provided in this secnon 

and in any rules made thereunder, noth- 
ing in any law for the time being ^ 
shall 11 apply to arbitrations under this 

to the generality of the foregoing powers 
“ t) ^fprSu^beWed to arbl- 

&a mtt l e U ”p d Sd5te 6eC S°be MOTjd to 

apportioning the costs of proeeedmRB be- 
fore the arbitrator and on appe^ 

(c) the maximum amomt of an a 
against which no appeal shall he . 

to SfSop ArfapfU 

As 


said secnon i». it aoes not say that 
nothing in any law shall apply to princi- 
ples for fixing the actual amount of 
compensation under the said Section 19. 
The said Section 19(1} itself provides that 
when any action is taken of the nature 
described in Section 299(2) of the Gov- 
ernment of India, Act, 1935, there shall 
he paid compensation, the amount of 
which shall be determined in the man- 
ner and in accordance with the princi- 
ples, thereafter set out, Le. in clauses (a) 
to (g). Whereas clause (e) of the said 
Section 19(1) lays down the manner of 
the determination of the amount of com- 
pensation, clauses (b), (c), (d), (f) and (g) 
deal with other' matters for determi n in g 
such compensation by arbitration. Thus, 
the said clause (b) provides for an ap- 
pointment of arbitrator by the Central 
Government and for qualifications of 
such arbitrator, sub-clause (c) empowers 
the Government and the person to be 
compensated to nominate person to assist 
the arbitrator, sub-clause (d) deals with 
statements by the Government and the 
person to be compensated about what in 
their respective opinion is the fair amount 
of compensation and sub-clause (f) 
provides for an appeal to the High Court 
against the award of an arbitrator except 
in cases where the amount thereof does 
not exceed the prescribed amount Sub- 
section (2) of Section 19 empowers the 
Central Government to make' rules for 
the purpose of carrying into effect the 
provisions of Section 19 and sub-clause 
(a) of Section 19(3) provides that such 
rules may prescribe the procedure to be 
followed in arbitrations under this sec- 
tion. Further the opening words ml 
clause (g), viz. "save as provided in this 
section and in any rules made -there- 
under”, indicate that the scope of the 
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fence of India Act, an mean- to arbitrations under the said Section 19 

S?use P S) * S sanction 19(1). £ not restrained .(restricted ?) i only to the 

Tfae°saiddause (g) provides tot save » 
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iT.-n iQ In other words, the operative 
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is not restrained (restricted ?) only to the 
principle for fixing the actual amount 
of compensation but extends .ak° to. aU 
matters referred to jn .the said Section 
19 and the rules made thereunder. Last- 
ly as already stated, the manner of fixing 
tie amount of compensation is provided 
for In. clause (e) of Section 19(1) which 
reauires an arbitrator to make his award 
having regard to (i) the provisions of 
subjection (1) of Section 23 of the Land 
Acquisition Act 1894. so far as the same 
can be applicable and (ii) whether the 
acquisition is of a permanent or temporary 
character. If in enacting the said clause 
fe) of Section 19(1) the legislature .only 
intended that the manner of determining 
the amount of compensation laid down 
in Section 19(l)(e) should not be affect- 
ed by any other law the same could well 
have been stated in the said clause (e) 
itself. L therefore, hold that the law 
■which is not to apply to arbitration under 
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the said Section 19{l)fg) covers all matters 
relating to arbitrations referred to m the 
said Section 19 and rules made there- 
under and is not restricted merely to the 
manner of determining the amount of 
compensation laid down in the said 
clause (e) of Section 19(1). 

8. Coming next to the meaning to be 
attributed to the words "law for the 
tune being m force," in the said clause 
(g) the learned Advocate General con- 
tended that the natural import of the 
words "for the time being’’ indicate in- 
definite future state of thing and in sup- 
port a ted a passage from Stroud's Judi- 
cial Dictionary, (3rd Edition) Vol. IV page 
3030, which is as follows 
'“The phrase 'for the time being” may, 
according to its context, mean the time 
present, or denote a single period of time, 
but its general sense is that of time in- 
definite, and refers to an indefinite state 
of facts which will arise in the future, 
and which may (and probably will) vary 
from time to time (Ellison v Thomas) 
(1861) 31 LJ Ch 867 and (1862) 32 LJ Ch 
32 Coles v Pack, (1869) LR 5 CP 65 
See also Re Gunter’s Settlement Trusts, 
(1949) Ch 502” 

He, therefore, submitted that In their 
ordinary sense the said words "law for 
the time being m force ’ refer not only 
to law in force at the time of the passing 
of the Defence of India Act, but also to 
any other law that may be passed sub- 
sequently, and which is In force at the 
time when the question of the applicability 
of such law to arbitrations held under the 
said Section 19 arises. There was some 
argument before me whether the said 
words in their general sense bear the 
meaning given in Stroud’s Judicial 

Dictionary Mr. Thakker for the peti- 
tioner argued that the two cases, viz., 
(1861) 31 LJCh 867 and (1862) 32 

UCh 32 and (1869) 5 CP 65 
cited by Stroud do not bear out 
the said meaning and relying on 

the decision of the Calcutta High 
Court m East India Film Studios v P. K. 
Mukherjee submitted that the said 
words had to be construed accord- 

ing to their context, and that In the pre- 
sent case the said words so construed 
refer only to law in force at the time 
when the Defence of India Act came into 
force It is, however, not necessary to 
consider the cases cited in Stroud’s 
Judicial Dictionary, as in my opinion, apart 
from the literal meaning construing the 
said words "for the time being” In 
clause (g) according to their context they 
axe capable of reasonably bearing the only 
meaning sought to be placed thereon by 
the learned Advocate General 

9 Turning then to the context, as the 
said words "for the time being” in Sec- 
tion 19(l)(g), qualify the words ’law 
In force” the learned Advocate General 
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stressed the scheme and purpose of the 
said Section 19 and rules made there- 
under and submitted that the Legislature 
intended to provide thereunder a com- 
plete self-contained code for determin- 
ing compensation by arbitration in res- 
pect of compulsory acquisition of pro- 
perty made by or on behalf of the Central 
Government Section 299(2) of the 
Government of India Act 1935 (corres- 
ponding to Article 31(2) of the Constitu- 
tion of India) cast a constitutional obli- 
gation for payment of compensation for 
compulsory acquisition of property The 
said Section 19 recognizes and affirms 
the said obligation to pay compensation 
and provides that the amount of such 
compensation shall be determined m the 
manner, and in accordance with the 
principles set out therein, and empowers 
the Central Government to make rules 
inter alia prescribing the procedure 
to be followed in arbitration for 
carrying into effect the provisions 
of the said section. Now, the pro- 
visions of various clauses of sec- 
tion 19(1) have been summarised above, 
but in this context the provisions of sub- 
clause (f) are of special relevance They 
provide for an appeal to the High Court 
against an award except in cases where 
the amount thereof does not exceed the 
prescribed limit 

10 In pursuance of the powers en- 
trusted to the Provincial Governments to 
make rules under Section 19 ( 2 ) (3) tha 
then Government of Bombay made cer- 
tain rules on 21st July 1943 Rule 2 of 
the said Rides provides that when the 
amount of compensation cannot be fixed 
by agreement the person to be compen- 
sated may submit an application to the 
Provincial Government for a reference to 
the arbitration for determining the 
amount of compensation payable to him. 
Rule 3 deals with the statement regard- 
ing compensation and particulars of pro- 
perty acquired, to be stated in the appli- 
cation. Rule 4 provides that on receipt 
of the application, the Provincial Govern- 
ment may tnakp enquiries and then refer 
it to an arbitrator to be appointed under 
S 16(1) (b) of the said Act Rule 5 deals 
with the fixation of the date, time and 
place for holding an Inquiry by the arbi- 
trator. Rules 6 and 7 provide for the 
hearing to be given by the arbitrator to 
the parties and their legal advisers Rule 
8 provides that the arbitrator shall after 
hearing the parties and holding enqui- 
ries, if any. make an award within 60 
days from the date of reference and for- 
ward a copy of the award to the partiM 
concerned. Rule 9 provides that subject 
to any appeal made to the High Court the 
award shall be final and bindi n g on the 
parties Rule 10 originally provided that 
the rnmrimnm amount of award against 
which no appeal shall lie shall be Rupees 
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5.000, subsequently, however, on 19th 
June 1944, the rule was amended and the 
limit of maximum amount raised to 
Es. 25,000. Rule 11 refers to the period 
of limitation within which an appeal is 
to be filed against the award. Rule 12 
provides for costs of the award. Rule id 
provides that save as otherwise provid- 
ed in the foregoing rules or in Section 19 
of the said Act the procedure to be fol- 
lowed in arbitration under these rules 
shall be in accordance so far as may oe 
with the provisions of Sections loll), 

(D), (E). 14(11, 27, 28(1), 30(a) and (c). Sec- 
tions 41(a), 42 and 43 of the Arbitration 
Act, provided that (a) reference to Court 
in clause (a) of Section 41 and where it 
occurs for the first time m Section 43(1) 
shall be construed as reference to the 
arbitrator. I shall laterdeal “ g 
with the provisions of Ihe said Rules 9 
and 13 in connection with file alternative 
argument of the learned Advocate Gene- 
rafabout tlie scheme of Section 19 and 
rules made thereunder bemg “consis- 
tent with the Arbitration Act. But at 
this stage reference is made to the con 
tents of the said rules in the context of 
tte argument that by the said Section 19 
and the rules to be made thereunder toe 
legislature intended to lay down a com- 
plete code for determining compensation 
by arbitrator in respect of compulsory 
acquisition of property. 

11 In this connection it is also impor- 
tant "to notice the opening words of Sec- 
-Hrm viz. "save as m 

this section and in any rides “ade there- 
nnrlpr” These words show that lurtnei 
action 'by way of making rules is con- 

SSfiK Sffiyt Hitht- 

propS 6 mS' e be be appli^d with or without 
moSfcations to arbitrations under the 
said Section 19. 

12. In my opinion, it is dear from toe 
* • _ cppfion 19, End tnG seici 

|S d ffl d a^4 eI « 

&S?n ?9° « 

the^rSes made thereunder there is no 
*<■ thoofloot fltat rS »J™> "g 
be enforceable be t bat such a 

Court. It m y. •J ere( 3 unnecessary 1 ' 
P— of the fact that as it is the 

. govSeSt ?ho h»s to P ? y the^o^t 

of componsabon utility to 

Kf it ttSs cooslder^ tt* «W 
comply, with the 0 of the High 


Government. In any event omission 
of such a provision in toe said Section 19 
and rules thereunder, in my opinion, 
does not detract from their constituting 
a complete code so far as determina- 
tion of toe amount of compensation by 
arbitration is concerned as it was not 
disputed before me that a person to whom 
compensation is awarded by an award 
made under toe said Section 19, can 
enforce toe award by filing a suit to 
recover toe amount of compensation 
and since 1950 even by filing a petition 
for a Writ of Mandamus under Art. 226 
of toe Constitution. 


ourt and no occasion award 

feFSAffffSSiB. ***** “• 


13. The learned Advocate General 
by way of context also referred to toe 
legislative history of the law of arbitra- 
tion. At toe time of passing of toe 
Defence of India Act in 1939 there was 
no law of arbitration applicable to statu- 
tory arbitrations. Prior thereto law. of 
arbitration was substantially contained 
in two enactments, viz., the Indian 
Arbitration Act (IX of 1899) and toe 
Second Schedule to the Code of Civil 
Procedure, 1908. The operation of toe 
Act of 1899 was limited to toe Presidency 
towns and was liable to be extended to 
other areas by appropriate Provincial 
Government. Its scope was confined 
to arbitration by agreement without 
intervention of toe Court. The second 
schedule to toe Civil Procedure Code 
dealt with arbitration outside the opera- 
tion and scope of toe Act of 1899 and re- 
lated in most parts to arbitrations in 
suits, though arbitrations without the 
intervention of toe Court was also brief- 
ly provided for. A bill to consolidate 
and amend toe law relating to arbitra- 
tions was published in toe Government 
of India Gazette Part V, pages 129 on- 
wards on 26th July 1939. Sub-section 
(3) of toe said bill stated that toe Indian 
Arbitration Act, 1940, would come mto 
force on 1st July 1940, and it did m fact 
come into force on that day. Section 4b 
of toe Arbitration Act for toe first time 
made applicable other provisions of the 
Indian Arbitration Act, 1940, to statutory 
arbitrations to toe extent mentioned 
therein. The learned Advocate General, 
therefore contended that as at the time 
of coming into force of the Defence of 
India Act on 29th September 1939 there 
were in force the said two enactments 
relating to arbitrations neither of which 
arrolied to arbitrations under Section 19 
of the Defence of India Act, it .would 

be futile to construe toe said words law 
for toe time being in force as referring 
to law in force at the time of passing. of 
Defence of India Act, viz. toe said two 
enactments. Further at the tune of the 
passing of the Defence of India Act, 19.9 
toe legislature could not have been un- 
aware of the said Bill to consolidate and 
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emend the law relating to arbitrations 
which was to come into force on 1st July 
1940, and whereby the provision was 
made for the first time by Section 46 
thereof for applying the other provisions 
of the Arbitration Act to statutory arbi- 
trations to the extent mentioned therein. 
It was submitted that in view of the eaid 
legislative history the said words "law 
for the time being in force” should be 
construed as covering law. which came 
Into force subsequently, Le., after the 
passing of the Defence of India Act. Mr 
Thakker for the Petitioner on the other 
hand, merely contented himself by say- 
ing that the said clause (g) was enacted 
only out of abundant caution and the pro- 
vision so made should not prevent the 
Court from construing the said words 
"law for the time being in force”, as re- 
ferring only to law in force at the time 
when the Defence of India Act came into 
force In my opinion the legislative his- 
tory of arbitration law supports learned 
Advocate General's construction of the 
said words, and petitioners contention Is 
untenable also on the ground that it Is 
opposed to the well-known rule of cons- 
truction that Court should avoid a cons- 
truction which would render any part or 
words of the statute redundant 

14. As regards the case of AIR 1954 
Cal 41 the Advocate General submitted 
that the decision of the learned Judge on 
the construction of the said words "law 
for the time bei n g in force” was obiter 
and that in any event the said decision 
was not correct Inasmuch as the learn- 
ed Judge overlooked the aforesaid legis- 
lative history referred to by him. He 
also drew my attention to another sub- 
sequent case of the Calcutta High Court 
In Kamaphuli Jute Mills Ltd. v. Union 
of India, AIR 1956 Cal 71 where a con- 
trary view to that in the first case is ex- 
pressed, vun, the Arbitration Act does 
not apply to arbitrations under Section 19 
of the Defence of India Act or the rules 
thereunder. He, however, candidly 
stated that in the second Calcutta case 
no mention of the earlier Calcutta case 
was made nor any reasons given in sup- 
port of the said view and therefore the 
subsequent Calcutta case could not be 
said to have affected the authority of 
the earlier case. On the other hand Mr 
Thakker for the petitioner in support of 
his contention has mainly relied upon the 
case of AIR 1954 Cal 41 In my opinion, 
in AIR 1954 Cal 41 the auestion of ap- 
plicability of Arbitration Act to arbitra- 
tions under Section 19 of the Defence of 
India Act did not arise in such a manner 
as to require a decision thereof by the 
learned Judge and therefore the said de- 
rision is obiter Even otherwise the said 
decision, is not binding on this Court As, 
however, the Judgment of the learned 
Judge is a considered one and es Mf 


Thakker strongly relied on the said de- 
cision in support of his contention, I 
think it necessary to deal with the same 
in detail. 


15. The facts in the Calcutta casa 
were as follows In 1942 certain proper- 
ty of the petitioner was requisitioned by 
the Government of West Bengal under 
Defence of India Act. By an order 
made on 20th June 1944 a reference to 
arbitration was made Under S 19 of the 
Defence of India Act for determining 
compensation to be paid to the petitioner. 
By an order made on 27th February 1950 
one J C. Majumdar Additional District 
Judge, Ahpur was appointed as arbitra- 
tor by the Government of West Bengal. 
While Mr Majumdar was proceeding with 
the Arbitration his authority as arbitra- 
tor was revoked or cancelled by an Order 
made by the Government on 24th Novem- 
ber 1951. 


16. The petitioner made a representa- 
tion to the Government for revoking the 
said order but the Government refused 
to do so. and by an order made on 22nd 
December 1951. respondent No 4 was ap- 
pointed as an arbitrator In place of Mr. 
Majumdar. The petitioner, therefore, 
filed an application under Art 226 of the 
Constitution for an appropriate writ 
directing the respondents Nos. 1 and 2 to 
withdraw or cancel the said order dated 
24th November 1951 revoking the appoint- 
ment of the said arbitrator On behalf 
of the Government it was denied that 
the authority of Mr Majumdar as arbi- 
trator was revoked as alleged and It was 
pointed out that respondent No 4 was ap- 
pointed as arbitrator Inasmuch as he 
was appointed Additional District and 
Sessions Judge in place of Mr Majumdar 
The learned Judge held that in the cir- 
cumstances of the case there was no pro- 
vision for revocation of the authority of 
an arbitration in S 19, or the rules made 
thereunder It appears to me that the 
decision In the case, with respect to the 
learned Judge, could have been rested on 
the above ground and the impugned 
Order dated 22-12-1951 held as bad 
as having been made without Jurisdiction 
and It was unnecessary to raise the fur- 
thM- question whether the Arbitration 
Act, 1940 applied to arbitrations under 
S 19 of the Defence of India Act, and. 
If so. whether the authority of Mr 
Majumdar to act as an arbitrator could 
only be revoked or cancelled by Court 
under S 5 of the Arbitration Ad The 
learned Judge, however, raised the ques- 
tion whether the Arbitration Act fell 
within the purview of the expression "law 
for the time being in force” in S 19 fl) 
(g) of the Defence of India Ad and ac- 
cepted the following proposition viz:— 

"It appears from these derisions, that 
the expression Os for the time being) may 
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refer either to a particular point of time 
or to several periods of time and the 
interpretation that is to be adopted in 
any particular case must depend upon 
the context in which the expression 
occurs.” (Para 16} 

The learned Judge, however, instead of 
considering the context in which the said 
expression is used proceeded to give his . 
decision as follows: — 

"It appears to me that the words have 
reference only to the laws which were 
actually in existence at the time the De- 
fence of India Act came into force”. 

17. The learned Judge, however, add- 
ed that: — 

"The intention was to keep the arbi- 
tration under the Defence of India Act 
unaffected by any other law having any 
bearing upon the subject. In other words, 
the object of the framers of the Defence 
of India Act was to make S. 19 of the 
Act a self-contained code so far as arbi- 
trations for assessment of compensation 
in respect of requisitioned lands were 
concerned”. 

18. The learned Judge referring to 
the rules made under S. 19 also observed 
that they indicated that the said S. 19 
was intended to be a complete code by 
itself. Later on, still, he categorically 
observed that — 

"The rules, by their exhaustive treat- 
ment of the possible situations with re- 
gard to an arbitration have tried to make 
S. 19 as complete a code as possible". 

Now with respect, I agree with the learn- 
ed Judge that the object of S. 19 and 
the rules thereunder is to make a com- 
plete self-contained code for arbitration 
for determining compensation and to keep 
the arbitration under the said S. 19 unaf- 
fected by any other law having any bear- 
ing upon the subject: But in view of 
the said object of legislature, it would 
follow that not only the law bearing upon 
the subject in force at the time of pas- 
sing of the Defence of India Act but such 
law that comes into force even subsequ- 
ently should not apply to arbitrations 
under the said S. 19. In my opinion 
again with respect, the decision of the 
learned Judge is in conflict with his own 
conclusion that the object and purpose of 
the legislature in enacting the said Sec- 
tion 19 and the rules thereunder is to 
provide a complete, self-contained code. 
Further, the attention of the learned 
Judge does not seem to have been drawn 
to the legislative history of arbitration 
law. Again the learned Judge gave the 
expression "for the time being in. force" 
occurring in Section 46 of the Arbitration 
Act. the same meaning which he gave to 
the said expression in Section 19 (1) (g). 
with the result that the said Section 46 
would apply to arbitrations under those 
laws only which were already in force 
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at the time when the Arbitration Act camp 
into operation, i. e. on 1st July 1940, and 
not to arbitrations under laws which 
came into force subsequently. In my 
opinion, however, such a construction is 
untenable as no principle can be suggest- 
ed on the basis of which the le gis lature 
could have drawn such a distinction 
between laws made before and after the 
Arbitration Act for applying the provi- 
sions thereof to such laws. If the legisla- 
ture had intended to refer in Section 19 
(11 (g) of the Defence of India Act or in 
Section 46 of the Arbitration Act to law 
in force only at the time of coming into 
force the Defence of India Act or the 
Arbitration Act, it could have e asil y ex- 
pressed that intention by using the word 
"now^’ therein instead of the words "for 
the time being”. For all these reasons, I 
am unable to agree with the interpreta- 
tion put up by the learned Judge on the 
said . words "law for the time being” in 
Section 19(1) (g). All the above considera- 
tions lead me to the conclusion that the 
said words "law for the time being in 
force” in Section 19(l)(g) Tefer to any 
law bearing upon the subject of arbitra- 
tion which is in force at the time when 
the question of applicability of that law 
to arbitration under Section 19 of the 
Defence of India Act arises and covers 
any such law which came into force even 
after the passing of the Defence of India 
Act The Arbitration Act therefore falls 
within the ambit of the said words "law 
for the time being in force” in Section 19 
(l)(g) and its provisions do not apply to' 
an award made under the said S. 19. 

19. Assuming that I am wrong In the 
view I have taken, I proceed to consider 
the alternative argument of the learned 
Advocate General that even if the ap- 
plication of the Arbitration Act to 
arbitrations under Section 19 of the 
Defence of India Act is not excluded by 
clause (g) of the said Section 19 (1). Sec- 
tion 14(2) of the Arbitration Act Is in- 
consistent with the provisions of the said 
section 19 and rules made thereunder, 
and therefore, by reason of the exception 
in Section 46 of the Arbitration Act it 
does not apply to an award made under 
the said Section 19. 

20. In order to appreciate this con- 
tention it is necessary to consider the 
effect and inter-action of some of the 
provisions of Arbitration Act and of the 
said section 19 and rules made there- 
under. 

2L Section 46 of the Arbitration Act, 
so far as it is material lavs down that the 
provisions of the Arbitration Act, shall 
apply to every Arbitration under any 
other enactment for the time being in force, 
except in so far as the Arbitration Act Is 
Inconsistent with the other enactment or 
with any rules made thereunder. Sec- 
tion 14(2) of the Arbitration Act, so far 
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as it is material, provides that the Arbi- 
trator shall, if so directed by the Court 
cause the award or a signed copy of it 
to be filed in Court and the Court shall 
thereupon give notice to the parties of the 
filing of award. After an award is filed 
in Court under the said section 14 (2), the 
Court is seized of the matter and may 
modify it under Section 15 or remit it to 
the arbitrator* for reconsideration under 
Section 16, or may set it aside under 
S 17 on any one or more of the grounds 
set out in Section 30 of the said Act 
22 Sections 17 and 30 of the Arbitration 
Act are material and are as follows — 
Section 17 Judgment in terms of award. 

"Where the Court sees no cause to re- 
mit the award or any of the matters re- 
ferred to arbitration for reconsidera- 
tion or to set aside the award, the Court 
shall, after the time for making an ap- 
plication to set aside the award has ex- 
pired. or such application having been 
made after refusing It, proceed to pro- 
nounce judgment according to the award 
and upon the judgment so pronounced a 
decree shall follow and no appeal shall 
lie from such decree except on the ground 
that it is m excess of, or not otherwise 
in accordance with the award" 

Section 30 'An Award shall not be set 
aside except on one or more of the fol- 
lovnng grounds namely 

(a) that an arbitrator or umpire has 
misconducted himself or the proceedings’ 

(b) that an award has been made after 
the issue of an order by the Court super- 
seding the arbitration or after arbitra- 
tion proceedings have become invalid 
Under Section 35, 

(c) that an award has been improper- 
ly procured or Is otherwise invalid" 
Reference is already made to the provi- 
sions of Section 19 of the Defence of 
India Act and the rules made thereunder, 
but in this context the provisions of Sec- 
tion 19[l)(e) and Rules 9. 10 and 13 of 
the said Rules are important. The said 
Section 13 ffjfef provides for an appeal 
to the High Court against an award ex- 
cept where the amount thereof does not 
exceed an amount prescribed by rules. 
Rule 9 is as follows 

'Subject to any appeal made to the 
High Court the award shall be fina l and 
binding on the parties concerned and the 
persons if any claiming under them” 

Rule 10 provides a sum of Rs. 25 000 
as the maximum amount of an award 
against which no appeal shall lie. 

23 Rule 13 runs as follows. 

' Save as otherwise provided In the 
foregoing rules or in Section 19 of the 
said Act the procedure to be followed In 
arbitration under these rules shall be in 
accordance so far as may be with the 
provisions of clauses (a) and (c) to (e) of 
Section 13, sub-section (1) of Section 14, 
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Section 27, sub-section (1} of Section 23, 
clauses (a) and (c) of Section 30 clause 
(a) of Section 41, Section 42 and Section 
43 of the Arbitration Act 1940 Provided 
that fa) reference to court in clause fa) 
of Section 41 and where it occurs for the 
first time in sub-section (1) of Section 43 
shall be construed as reference to the ar- 
bitrator and fb) reference to Court in 
sub-section (1) of Section 28 shall be con- 
strued as reference to the Provincial 
Government”. 

It would be noticed that clauses fa) and 
fc) to fe) of Section 13 of the Arbitration 
Art enumerate the various powers an 
arbitrator has in relation to an arbitra- 
tion proceeding before him. 

2 3 A. Section 14 fl) requires an arbitra- 
tor to sign an award after he has made it 
and give notice thereof to the parties. 
Section 27 empowers an arbitrator to 
make an interim award. Section 28(1) 
empowers the Court only to enlarge time 
for making an award. Clauses fa) and (c) 
of Section 30 are already set out herein- 
above Clause fa) of Section 41 applies 
the provisions of Civil Procedure Code, 
1908 to all proceedings before the Court, 
and to all appeals under the Arbitration 
Act Section 42 deals with the service of 
notice by party or arbitrator Section 43 
empowers the Court to issue process for 
appearance before arbitrator The above 
provisions of Arbitration Act are expres- 
sly made applicable by the said Rule 13 to 
arbitrations held under Section 19 of 
Defence of India Act but the important 
thing to observe about the said Rule 13 
is the proviso thereto whereby the refer- 
ence to Court m clause (a) of Section 41 
and where It occurs for the first time in 
Section 43fl) is to be construed as refer- 
ence to the arbitrator and the reference 
to Court in Section 28(1) is to be con- 
strued as reference to the Provincial Gov- 
ernment 

24. The learned Advocate General 
submitted that the provisions of Section* 
14(2), 15, 16 and 17 of the Arbitration 
Art are wholly inconsistent with, and 
therefore excluded by, the provisions of 
Section 19(l)(e) of the Defence of Incha 
Act and the said Rules 9 and 13 uis.de 
under the said Section 19 In this con- 
text, he also reiterated his argument that 
the scheme and purpose of the said Sec- 
tion 19 and the rules made thereunder js 
to provide a separate complete code to 
determine by arbitration the amount ox 
compensation for compulsory acquisition 
of property and stressed that under the 
scheme so framed the jurisdiction of civu 
Court is completely ousted except by 
way of an appeal to the High Court He 
strongly relied on the provisions of the 
said Rule 9 whereby an award is made 
final subject only to an appeal to the 
High Court where the amount of the 
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Award exceeded the prescribed limit and 
contended that the said Rule 9 by neces- 
sary implication excluded the jurisdic- 
tion of the Court under the Arbitration 
Act to modify, or to remit for reconsi- 
deration or to set aside, an award. He 
further argued that though the said Rule 
13 extends the provisions of clauses (a) 
and (c) of Section 30 of the Arbitration 
Act to arbitrations under the said Sec- 
tion 19 and confers a power on a party to 
have an award set aside on any of the 
grounds mentioned in the said .clauses (a) 
and (c) of Section 30, the said rule is to 
be read with the provisions of Rule 9, 
and so read a party has a right to set 
aside an award on any of the said grounds 
only in an appeal against the award to 
the High Court and not otherwise. In 
other words, he contended that the com- 
bined effect of the said Rules 9 and 13 
is to enlarge the powers of the High 
Court as an appellate Court under Sec- 
tion 19(l)(e) of the Defence of India Act 
to set aside an award on any of the 
grounds mentioned in the said clauses (a) 
and (c) of Section 30. Mr. Thakker for 
the petitioner conceded that in a case 
where an appeal lies against an award 
the right to set it aside on any one or 
more of the grounds mentioned in the 
said clauses (a) and (c) of Section 30 can 
be exercised only by way of an appeal 
and not by way of resorting to the machi- 
nery laid down in the Arbitration Act 
He, however, contended that even in a 
case where no appeal lies against an 
award by reason of the amount^ thereof 
not exceeding the prescribed limit either 
party has a right under the said Rule 13 
to have an award set aside on any of the 
grounds mentioned in the said clauses (a) 
and (c) of Section 30, and for that pur- 
pose a party has a right under the said 
Section 14(2) to apply to the Court for 
directing an arbitrator to file his Award 
in Court. He argued that the Court 
should construe the said Rules 9 and 13 
In such a manner as to avoid repugnancy 
between the said rules and unless the pro- 
visions of the said rules are reconciled by 
construing them as contended for by him 
grave injustice would be done to a party 
in a case where no appeal lies, even 
though the arbitrator who is a nominee 
of Government was guilty of grave mis- 
conduct like bribery, and had deliberate- 
ly awarded an amount against which no 
appeal lies. He further _ contended that 
omission to include Section^ 14(2) in _the 
said Rule 13 was not material as a right 
to approach a Court under Section 14(2) 
was merely incidental to the right of a 
party under the said Rule 13 to have mi 
award set aside on any of the grounds 
mentioned in the said clauses (a) and. (c) 
of Section 30. He submitted that if the 
said Rules 9 and 13 were construed in 
the aforesaid manner, there could be no 
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inconsistency between the said rules and 
Section 14(2) of the Arbitration Act. In 
support of Ms contention Mr. Thakker 
called in aid certain rules of construction 
of statutes, viz, that whenever it is sought 
to establish that there is repugnancy be- 
tween two competing statutes there is 
always a presumption in favour of the 
validity of both statutes and therefore 
endeavour has to be made to reconcile 
the two and that the exclusion of Civil 
Court will not be lightly inferred unless 
such exclusion is explicitly expressed 
or clearly implied, and cited three cases 
of this Court, namely: (1) Abdul Majid 
Haji Mahomed v. P. R. Nayak, 53 Bom 
LR 621= (AIR 1951 Bom 440) (2) SMvaji 
Bhara & Co. v. Kanji Vasanji, 51 Bom LR 
515=(AIR 1949 Bom 337) and (3) M/s. 
Khimji Poonja & Co v. N. Ramanlal & 
Co., 62 Bom LR 277=(AIR 1960 Bom 532). 

25. In my opinion, there is no subst- 
ance in Mr. Thakker’s contention. In the 
first place the language of the said Rules 
9 and 13 is plain and admits of but one 
meaning and therefore the task of inter- 
preting and reconciling the provisions of 
the said rules can hardly be said to arise. 
At the outset it is important to observe 
the opening words of Rule 13, viz; "Save as 
otherwise provided in the foregoing rules 
or in Section 19 of the said Act”. It is 
therefore, obvious that the said Rule 13 
which applies to arbitrations under the 
said Section 19 the provisions, inter alia, 
of clauses (a) and (c) of Section 30 of the 
Arbitration Act expressly saves the pro- 
visions of Rule 9, wMch make an award 
final and binding on the parties subject 
to an appeal to the High Court. The pro- 
visions of the said rule 9 therefore prevail 
over those of the said rule 13 and the 
right to have an award set aside can be 
exercised by a party only in consonance 
with the provisions of Rule 9 i. e. by 
way of an appeal to the High Court when 
an appeal lies. As already noted the 
said rule 13 by applying the provisions 
of Section 41(a) of the Arbitration Act 
to arbitration proceedings under the 
said Section 19 has provided that the 
Civil Procedure Code shall apply to all 
appeals under the said Section 19. The 
High Court as a Court of Appeal under 
Section 19(l)(f) can exercise only such 
powers as are confided to it under Civil 
Procedure Code and the grounds of ap- 
peal must be as arise from the pleadings 
and evidence and therefore the High 
Court as such appellate Court cannot go 
into questions of misconduct, like bribery, 
on the part of an arbitrator. The com- 
bined effect of Rules 9 and 13 is there- 
fore to enlarge the grounds of appeal by 
allowing a party to have an award set 
aside on any grounds mentioned in clauses 
(a) and (c) of Section 30 of the Arbitra- 
tion Act. If, however, the amount of an 
Award does not exceed the prescribed 
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limi t no appeal Ues and thea w gd 
becomes final and binding on the 
parties, and m such a case 
no right to a party under the said Rule 
13 to have an award set aside on enyo 
the grounds mentioned in clauses (a) and 
(cl of Section 30. 

26. The next auestion Is whether 
apart from the said rules framed under 
Section 19 of the Defence of India l Act, 
a party has a right to have an award set 
aside under the Arbitration Act. Now 
under Section 17 of the Arbitration Art, 
a Court may set aside an , aW2r i 
is filed in Court Therefore, the ques- 
tion is whether the provisions of S 17oI 
the Arbitration Art. in so far as it em- 
powers to set aside an award, are Incon- 
sistent with the provisions of Section 
|19(l)(e) of the Defence of India Act ana 
the said Rules 9 and 13 as contended for 
I by respondents Nos 2 and 3 In this con- 
nection, reference is already made to the 
proviso to the said Rule 13 whereby the 
reference to Court in Section 28(1) clause 
(I) of Section 41 and Section 43(1) of the 
Arbitration Art is substituted by refer- 
ence to the Provincial Government or the 
Arbitrator as therein mentioned. It 
would also be seen that the said Rule 13 
does not apply to arbitrators under Sec- 
tion 19 of the Defence of India Act, the 
provisions of clause (b) of Section 13. Sec- 
tion 14(2) and (3) and clause (b) of Sec- 
tion 30 of the Arbitration Act and thus 
excludes the Jurisdiction of the Court in 
matters covered by the said provisions of 
the Arbitration Act. Lastly, in this con- 
text, the learned Advocate General em- 
phasised the scheme and object of Section 
19 of the Defence of India Act and the 
rules framed thereunder I have already 
expressed my view that the legislature by 
enacting the said Section 19 and for pro- 
viding for making rules thereunder in- 
tended to provide a complete separate 
code for arbitration under the said Sec- 
tion 19 In this connection I may refer to 
the following two cases cited by the 
learned Advocate General In support of 
his contention, viz. (l) Nandakishore Gos- 
wami v Bally Co-operative Credit Soci- 
ety, AIR 1943 Cal 255 and (u) G L P. 
Ely Employees Co-operative Bank Ltd 
v Bhikaji Merwami. 45 Bom LR 676— 
(AIR 1943 Bom 341) _ In AIR 1943 Cal 
255 the respondent society had commenc- 
ed two separate execution proceedings 
on the basis of two awards obtained 
against the appellants under Rule 22 of 
the rules framed under Section 43 of the 
Co-operative Societies Act (Act II of 
1912) The appellants raised a conten- 
tion that in view of the provisions of 
Section 46 of the Arbitration Act. it was 
necessary for the respondent society to 
get a Judgment and decree upon the 
award under Section 17 of the Arbitra- 
tion Act before it could be enforced as a 


Badkas (Nathwanl J) 


A.LK. 


decree. Mukherjee J. referred to the pro- 
visions of sub-rules (1) to (6) of Rule 22 
framed under Section 43 of the Co-opera- 
tive Societies Act. The said sub-rules (lj 
to (6) laid down the mode of appointing 
arbitrator and the entire procedure to be 
followed down to the stage where the 
award became final and conclusive. SutH 
rule (5) gave an aggrieved partv a right 
to appeal against the award of the arbi- 
trator to the Registrar himself. The 
learned Judge found that the whole 
scheme of the said provisions was to oust 
the jurisdiction of the Civil Court through 
the arbitration proceedings and that the 
machinery and the procedure Indicated 
by the said provisions was totally incon- 
sistent with the provisions contained in 
Chapter II of the Arbitration Art. In in® 
other case of 45 Bom LR 676— (AIR 1943 
Bom 341) the Petitioner was a company 
registered under the Bombay Co-opera- 
tive Societies Act (Bombay Act VII) of 
1935 The respondent was an employee 
of the petitioner company. The petitioner 
company at first suspended and later ter- 
minated respondent’s service. A dispute 
arose between the parties and the res- 
pondent approached the Registrar of Co- 
operative Societies and after some cor- 
respondence the dispute was referred 
to arbitration under Section 54 of me 
Bombay Co-operative Societies Act As 
the petitioner contended that there was 
no dispute touching the business of tno 
petitioner company and as the respondent 
declined to withdraw the proceedings be- 
fore the Registrar, the petitioner Com- 
pany hied an application Under Section 
33 of the Arbitration Act wherein it con- 
tended that by reason of Section 46 oi 
the Arbitration Act, the provisions witn 
regard to arbitration in the Bombay Co- 
operative Societies Act became an arbi- 
tration agreement within the meaning oi 
Section 33 of the Arbitration Act, ana 
that it was open to the petitioner company 
to challenge the validity of such Agree- 
ment under Section 33. Chagla J. (as M 
then was) considered the provisions <» 
Sections 54, 54A. and 56 and 57 of the 
Bombay Co-operative Societies Act wim 
regard to arbitration and observed that 
the Bombay Co-operative Societies Aci 
set up a special Court with a special ju- 
risdiction and with special powers to try 
matters referred to In Section 54 and pro- 
ceeded to consider whether there was 
anything In the Arbitration Act wm.cn 
was Inconsistent with the provisions oi 
the said sections of the Bombay Co-opera- 
tive Societies Act which would not enuua 
the petitioner company to present a peu- 
tion for a declaration that the Arbitration 
agreement was Invalid. His Lordship held 
that looking to the scheme of the rain 
sections dealing with arbitration 
it was clear that all matters relating to tne 
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arbitration proceedings were to be deter- 
mined by the authorities set up by the 
Bombay Co-operative Societies Act and 
the question of the validity of the 
Award referred to in Section 33 of the 
Arbitration Act was to be decided by the 
Special Court set up under the Bombay 
Co-operative Societies Act, and not' by 
this Court as provided in Section 33 of 
the Arbitration Act 

27. As regards these two cases Mr. 
Thakker for the petitioner contended that 
they did not support the contention of 
the learned Advocate General as the de- 
cisions in these cases rested on the 
respective provisions of the Co- 
operative Societies Acts set out therein. No 
particular provisions of rules under the 
said Act were, however, pointed out 
which could distinguish these cases fro® 
the present case In my view, the ratio 
of these two cases apply to the present 
case. In these cases, the question of ap- 
plication of the provisions of Arbitration 
Act to the statutory arbitrations by rea- 
son of Section 46 of the said Act arose 
and the decisions show that in order to 
render any provisions of the Arbitration 
Act Inconsistent with any other enact- 
ment providing for arbitration within the 
meaning of Section 46 of the Arbitration 
Act the whole scheme of the latter enact- 
ment is material and may be looked at 
to see whether it creates thereby a speci- 
al self-contained code for arbitration and 
thus by necessary implication excludes 
the jurisdiction of Civil Court under the 
Arbitration Act as being inconsistent 
with the said scheme of the other enact- 
ment. In my view the whole scheme and 
object of Section 19 of the Defence of 
India Act and the rules thereunder is to 
create a special forum by way of arbitra- 
tion including an appeal to the High 
Court for determining the amount of 
compensation in respect of compulsory 
acquisition of property by Government 
and to exclude the jurisdiction of the 
Civil Court under the Arbitration Act. 

28. For these reasons I hold that the 
provisions of Ss. 14 (2) and 17 of the 
Arbitration Act are wholly _ inconsistent 
with the provisions of Section 19 and 
the rules made thereunder. As regards 
the authorities cited by Mr. Thakker it 
Is not necessary to consider them as 
Section 46 of the Arbitration Act itself 
provides that other provisions of the said 
Act to the extent that they are inconsis- 
tent with other statutory provisions relat- 
ing to arbitration will not apply to such 
statutory arbitration, and no question of 
construction hy way of reconciling the 
provisions of two separate Acts or of sav- 
ing the j inis diction of civil Court arise 
in the present case. As regards the mis- 
conduct of an arbitrator in the illustrative 
case given by Mr. Thakker, it need only 
be said that the arbitrator is to be pre- 


sumed to perform his duty properly, and 
that in any event, the argument based 
on ground of injustice in a conceivable 
case is of no avail in construing the 
said Rules 9 and 13 and Sections 14(2) 
and 17 of the Arbitration Act which are 
not at all ambiguous. 

29. In the result the respondents Nos. 

2 and 3 succeed in their preliminary ob- 
jection that the_ Court has no jurisdiction 
to entertain this application under Sec- 
tion _ 14(2) of the Arbitration Act. The 
petition is, therefore, dismissed with 
costs. The petitioner will pay taxed 
costs to respondents Nos. 2 and 3; two 
counsel allowed. As respondents Nos, 4 
to 7 are not concerned with the present 
dispute between the petitioner and res- 
pondents Nos. 2 and 3 and yet at the 
hearing supported respondents Nos. 2 and 

3 they shall bear their own costs. 

R.GJ). Petition dismissed. 


AIR 1969 BOMBAY 163 (V 56 C 28) 
NAIN J. 

_ Deviprasad Khandelwal & Sons, Peti- 
tioners v. Union of India, Respondents. 

Civil Award No. 6 of 1963, D/- 14-10- 
1967. 

(A) Contract Act (1872), Ss. 10, 7 — 
Contract to purchase several tons of iron 
scrap belonging to Government — Con- 
tract is concluded on acceptance of pur- 
chaser’s tender — Condition for payment 
of price for approximate quantity, in 
advance does not make contract con- 
ditional — Absence of express condition 
for payment for excess or refund for less 
quantity on actual weighment — Doctrine 
of implied terms can be invoked. 

Where in compliance to the tender is- 
sued by Government for sale of several 
tons of iron hoops, a person offers to pur- 
chase the same & he is informed that bis 
offer is accepted by the Government, the 
contract becomes concluded. It cannot 
be said that the confirmation letter from 
the Government does not amount to un- 
conditional acceptance of the tender as 
it calls upon him to pay for an approxi- 
mate quantity without actually ascertain- 
ing the quantity. Even when the per- 
son offered to purchase the whole lot ir- 
respective of whether on actual weigh- 
ment it was found less or exceeding the 
approximated quantity, and the confir- 
mation letter offered delivery for quan- 
tity not exceeding approximated quan- 
tity, the confirmation letter concludes the 
contract (Para 11) 

It is not possible to sell quantities of 
Iron and steel, whether prime material 
or scrap, correct to the last ounce. Iron 
and steel as well as scrap is always in big 
piece and the weight can always be ap- 

JB/KL/E705/68 
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proximate and not exact Therefore, It 
may reasonably be expected that if 
on actual weighment the goods are found 
to be less than the approximated quan- 
tity the excess price paid is to be refund- 
ed, and if the goods are found to be 
more the seller will call upon the buyer 
to pay the balance of the price and to 
take delivery of the excess goods. Such 
terms are to be taken as implied m terms 
of contract when such terms are neither 
contrary to nor inconsistent with the ex- 
press terms of the contract ( Para 12) 

It is a matter of common experience 
that no perfect contract can be made, 
because the parties to it may not at the 
stage of making it envisage or provide 
for all the contingencies that may arise. 
Several times the parties to a contract 
may eithe- through forgetfulness or 
through bad drafting fall to incorporate 
into the contract terms which, had they 
adverted to the situation, they would cer 
tamly have inserted to complete the con- 
tract In such cases, in order to give ef- 
ficacy to the contract the Court can im- 
ply into a contract terms which the par- 
ties have not themselves expressly insert- 
ed. It is true that it is not the function 
of the court to make contracts for the 
parties, but only to interpret contracts al- 
ready made Nevertheless, in certain cir- 
cumstances, the Court can imply terms. 

(Para 12) 

(B) Constitution of India Art 299 — 
Contract under — Formal document not 
necessary — Contract contained in cor- 
respondence made by and with duly au- 
thorised person on behalf of President of 
India js valid. 

Article 299 nowhere requires that a 
contract made on behalf of the Union of 
India should be contained In any formal 
document It is enough if the contract 
is contained m correspondence All that 
Article 299 requires Is that the contract 
'hall be expressed to be made by the 
President of India, and shall be execut 
ed on behalf of the President by a duly 
authorised person. AIR 1963 SC 1685 
Foil. (Para 24) 

"Where the Deputy Director of Food 
who is duly authorised, issues tender and 
letter of acceptance which are expressed 
to have been issued and written respec- 
tively on behalf of the President of India 
and the letter of the petitioners contain 
ing the offer is addressed to the Presi 
dent of India, the provisions of Article 
299 are sufficiently complied with. 

(Para 14) 

(C) Iron and Steel Control Order 
(1956) CL 27(2) proviso — - Scrap hoops 
held by Regional Director Ministry of 
Food — Fixation of its selling price by 
Iron and Steel Controller at much higher 
rate than controlled price is valid. 

In case of scrap held by a railway or 
a Government Department or Govern- 


ment Corporation, the Controller has 
power to fix a special price for any spe- 
cified stock, by virtue of proviso to cL 
27(2) Hence the order passed by the 
Iron and Steel Controller under the pro- 
viso fixing the price of scrap held by 
Begional Director Ministry of Food, at 
much higher rate than the controlled 
price fixed by him under the Scrap Price 
Circular No 5 of 1957 is valid and does 
not violate the provisions of the Essen- 
tial Commodities Act (1955) (Para 15) 

(D) Civil P C. (1903), Preamble — In- 
terpretation of Statutes — Principles 

It is a well settled principle of interpre- 
tation that as long as an authority has 
the power to do a thing it does not mat- 
ter if he purports to do it by reference to 
a wrong provision of law The order 
made can always be justified by refer- 
ence to the correct provision of law em- 
powering the authority making the order 
to make such order (Para 16) 

(E) Iron and Steel Control Order 
(1956) CL 27(2) proviso — Fixation under, 
of special selling price — Order not con- 
taining explicit direction that general 
selling price fixed under Circular No 5 
of 3957 is inapplicable — Validity of 
order is unaffected by such omission. 

(Para 17) 

(F) Don and Steel Control Order (1956) 

Cl. 27 and proviso to sub-clause (2) of 
Cl 27 — Words 'prices and maximum pri- 
ces are used spnonymously under CL 27 
— Steel Controller is entitled under pro- 
viso to Cl 27(2) to fix selling price of 
specified stock. (Para 18) 

(G) Don and Steel Control Order 
(1956) Cl 27(2), proviso — Interpretation, 
of — Fixation of special selling price — 
Possible only m respect of specified 
stock held by Government Department or 
Corporation and not by other person — 
Price not attached to specified stock. 

The proviso to CL 27(2) clearly indicates 
that a special selling price has to be 
fixed for a stock held by a Government 
Department or Corporation, and not by 
any other person. The moment such 
goods pass to a buyer they cease to be 
held by a railway or Government depart- 
ment or Corporation. It may be that 
the effect of such interpretation would 
be that the buyer from a Government 
Department or Corporation would have 
to sell the goods at a loss But 
then the buyer is at liberty not to pur- 
chase the goods or to avail of CL 27(2) for 
getting appropriate selling pnee fixed 
for himself. But proviso to cl. 27(2) can- 
not be interpreted to mean that the price 
must be attached to a specified stock with- 
out reference to who holds such stock or 
that it must attach to all subsequent sales 
o£ the said specified stock. (Para 19) 
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(H) Iron and Steel Control Order 
(1956), Cl. 27 (2), proviso — Fixation of 
special selling price at much higher rate 
than controlled rate — Vires of proviso 
not challenged — Order made in pursu- 
ance of proviso does not violate Art. 14 
of Constitution — (Constitution of India, 
Art. 14). (Para 21) 


(I) Iron and Steel Control Order 
(1956), Cl. 27(2), proviso — Fixation of 
higher selling price than controlled price 
of specified iron scrap — Purchase at 
such price at calculated risk — Failure 
of purchaser to get special price fixed for 
resell — Compulsorily selling it at loss — 
Order does not contravene Art. 19(l)(g) of 
Constitution — (Constitution of India, 
Article 19(l)(g)). 


Where a person takes calculated risk to 
purchase iron scrap from Government at 
much higher price than the controlled 
price and having failed in getting _ a spe- 
cial res ellin g price fixed, is required to 
resell the goods at a loss, it cannot be 
said that his right to disposal of proper- 
ty is restricted. Hence there is no con- 
travention of Article 19. Moreover when 
he has not paid for and obtained deli- 
very of goods and the question of resale 
has not arisen, even assuming that pro- 
tection of Art. 19 is available to him, the 
order passed by the Controller cannot be 
set aside on that ground. (Paras 21, It) 


(J) Iron and Steel Control Order (1956), 
Cl. 27(1) (2) proviso — Fixation of special 
selling price for specified stock of iron 
scrap under Cl. 27(2) proviso — Does not 
amount to amendment, variation or recis- 
sion of general price fixed under cl. 27(1) 
by notification of Circular No. 5 of 19 d7 

Approval of Central Government and 

publication in Gazette of India is not 
necessary — S. 21, General Clauses Act 
(1897) is inapplicable. (Para 23) 

Cases Referred: Chronological Paras 


1963) AIR 1963 SC 1685 (V 50), Union 
of India v. A. L. Rallia Ram 14 

1963) AIR 1963 Bom 157 (V 50)-G5 
Bom LR 29, Vallabh Pith v. 

Narsidas Govindram Kalian! 3 

1962) AIR 1962 SC 1810 (V 49)= 

(1963) 3 SCR 183, Khardah Co. 

Ltd. v. Raymon & Co. 3 


S D Parekh with F. S. Nariman, for 
Petitioners; P. M. Mukhi, for Respondents. 

JUDGMENT: This is a petition under 
Sections 33 and 5 of the Arbitration Act, 
19-10, challenging the existence and, m 
the alternative, the validity of an arbi- 
tration agreement and, in case the exis- 
tence and validity of the said arbitra- 
tion agreement are established, to have 
the effect thereof determined, and for 
leave of the Court to revoke the autho- 
rity of the arbitrator appointed under 
the said arbitration agreement. 


2. The facts leading to this petition 
briefly stated are that on or about 4th 
of August 1958, the Regional Director 
(Food), Western Region, Bombay, Go- 
vernment of India, Ministry of Food, 
issued a tender notice on behalf of the 
President of India, inviting tenders for 
purchase of approximately 244 tons of 
used iron hoops (scrap released from 
gunny bales) lying in the Government 
of India godowns at Thana Street, Bom- 
bay 9 on the terms and conditions of 
sale set out in Appendix 'A’ to the tender 
notice. The goods were described in Ap- 
pendix 'C 1 to the said tender notice. On 
18th August 1958 the petitioners sub- 
mitted a tender offering to purchase the 
said goods at the rate of Rs. 607 per ton. 
The tender was accompanied by a letter 
of that date addressed to the President 
of India through the said Regional 
Director, (Food). The said letter stated 
that the petitioners had thoroughly read 
and understood the terms and conditions 
contained in the tender and the Appen- 
dices thereto and agreed to abide by 
them. The petitioners enclosed a cheque 
for Rs. 15,000 as earnest money along 
with the said tender in terms of clause 
6 of the tender notice. It appears that 
on the same day, namely, 18th August 
1958, the petitioners addressed a 
letter to the Iron and Steel Controller 
at Calcutta, stating that the Regional 
Director (Food), Bombay had invited 
tenders for about 244 tons of used iron 
hoops (released from gunny bales) and 
that the petitioners understood that the 
controlled maximum price chargeable for 
the said goods was Rs. 335 per ton. They 
requested the Iron and Steel Controller 
to confirm if the petitioners’ contention 
was right and whether the Regional 
Director (Food), could charge price 
higher than the controlled price. The 
reference to controlled price appears to 
have been to the price fixed on 3rd 
August 1957 by Scrap Price Circular No. 

5 of 1957, issued by the office of the 
Iron and Steel Controller. From the said 
letter of 18th August 1958 addressed to 
the Iron and Steei Controller and from 
the subsequent correspondence and events, 
it appears that while in the tender the 
petitioners offered to buy the said scrap 
at the price of Rs. 607 per ton, they had 
mental reservations about the price, and 
hoped to get the price reduced to the con- 
trolled price fixed under clause 27(1) of 
the Iron and Steel Control Order, 1956, 
whatever that price was at the relevant 
time, and there is no dispute about the 
fact that the said price was much less than 
Rs. 607 per ton. The price of Rs. C07 
per ton was the highest offer pursuant to 
the tender notice. However, as the price 
of Rs. 607 per ton was in excess of the 
controlled price fixed under clause 27(1), 
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Court in Khardah Co. Ltd. v. Rayznon & 
Co., reported in AIR 1962 SC 1810 and he 
referred the matter to a Division Bench 
of this Court for resolving the said con- 
flict. On 13th February 1967 a Division 
Bench of this Court consisting of Patel 
and Thakker JJ. held that notwithstand- 
ing the contentions of the respondents 
taken in paragraph 17 of the affidavit 
dated 29th March 1963 of Mr. C. L. Rathi 
in reply to the petition to the effect that 
the arbitrator alone was competent to de- 
cide the question of existence and vali- 
dity of the arbitration agreement, a Judge 
of this Court sitting alone was competent 
to decide, the question of existence and 
validity of the arbitration agreement The 
petition was sent back to be disposed of 
by a single Judge of this Court in accor- 
dance with law. The matter then came 
up for hearing before Mr. Justice Thakker 
on 18th of July 1967, when the petition- 
ers sought and were granted leave to 
amend the petition by addition of a plea 
that the contract containing the arbitra- 
tion agreement was not made in accord- 
ance with Article 299 of the Constitution 
of India, inasmuch as the said contract 
was neither expressed to be made by the 
President of India, nor was made in the 
name of the President of India and was, 
therefore, null, void and unenforceable 
in law. After the said amendment was 
allowed and carried out, the matter 
again appeared before me, and during the 
hearing of the petition, the petitioners 
applied for a further amendment of the 
petition to the effect that, in the alterna- 
tive to their contention that there was 
no concluded contract or that the said 
contract was illegal and void, they should 
be granted leave to revoke the authority 
of the arbitrator appointed under clause 
12 of the contract contained in the terms 
and conditions of sale. I allowed the 
said amendment for reasons set out in 
my order of 27th September 1967. The 
matter then proceeded to hearing. 


4. The contentions raised by the 
petitioners are fully set out in the peti- 
tion and briefly summarised are. that 
there was no concluded contract in fact 
between the petitioner and the respon- 
dents. In the alternative, the petitioners 
contend that the Regional Director (Food), 
Bombay, was not a person directed or 
authorised by the President of India to 
enter into contracts of the nature of Dx. 
B (collectively) to the petition and that 
in any case, the said contract was not 
expressed to be made by the President of 
India or in his name, and therefore, the 
contract contravened the provisions of 
Article 229 of the Constitution of India 
and was. therefore null and void and un- 
enforceable. The petitioners have also 
challenged the legality and validity of the 
contract containing the arbitration agree- 
ment on the ground that the sale of iron 


hoops was at a price in excess of the 
price for such goods notified under clause 
27 (1) of the Iron and Steel Control 
Order 1956. The petitioners have fur- 
ther challenged the validity of the order 
of the Iron and Steel Controller dated 
4th September 1958 fixing the special sel- 
ling price of the Government for these 
goods at Rs. 607 per ton on the grounds: 
(a) that such fixation cannot be made, 
except by a notification published in the 
Gazette of India, (b) that such fixation 
cannot be made without the approval of 
the Central Government, (c) that the 
Order of 4th September 1958 does not, as 
required by the proviso to sub-clause (2) 
of clause 27, direct that the maximum 
prices fixed under sub-clause (1) or (2) 
shall not apply to the stock in question, 
(d) that the said order purports to fix the 
price at which the said goods are permit- 
ted to be sold, and not the maximum price, 
and clause 27 authorised only fixation of 
maximum price, (e) that the said order 
of 4th September 1958 contravenes the 
provisions of Article 14 of the Constitu- 
tion of India as it denies to the petitioners 
equality before the law, and (f) that the 
order of 4th September 1958 contravenes 
the provisions of Article 19(l)(f) and (g) 
of the Constitution of India, as it takes 
away the petitioners' right to dispose of 
property or the right to carry on trade or 
business. With regard to the contravention 
of Art 19(l)(f), the contention of the peti- 
tioners is that as the petitioners would, 
under the contract in question, acquire the 
said scrap at the price of Rs. 607 per 
ton, which was a special selling price 
of the Government they would be com- 
pelled under the Scrap Price Circular to 
sell the same goods at the price of Rs. 335 
per ton and thus be put to loss, and this 
in effect took away their right to dispose 
of property. 

5. The petitioners also contend that 
the contract of sale is illegal on the fur- 
ther ground that under the contract they 
were required to pay the price of Rupees 
1,48,108 for the entire lot of goods des- 
cribed in Appendix 'C’ to the tender 
notice, that the contract nowhere stated 
that if on actual weighment the goods 
were found to be less than 244 tons, any 
part of the price would be refunded to 
them, and that the letter of 25th Septem- 
ber 1958 required them to pay the said 
sum and on receipt of the said amount 
a delivery order for a quantity not ex- 
ceeding 244 tons would be issued to them. 
Their contention is that they were re- 
quired to pay the price not for 244 tons 
but even if the goods were found to 
weigh less, and as such the price being 
charged to them was even in excess of 
the price of Rs. 607 per ton. Their con- 
tention is that under sub-clause (4) of 
clause 27 of the Iron and Steel Control 
Order, no person shall sell or offer to 
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sell or otherwise dispose of, and no person 
phall acquire any scrap at prices in ex- 
cess of those notified or fixed by the 
Controller under this clause Breach of 
this provision is made an offence under 
the provisions of the Essential Commo- 
dities Act, 1955 The object of the con- 
tract of sale was, therefore, forbidden by 
law or would defeat the provisions of 
law and was, therefore unlawful and 
the contract of sale was, therefore, void 
under Section 23 of the Indian Contract 
Act. The petitioners further contend 
that the challenge to the existence and 
validity of the contract containing the 
arbitration agreement was outside the 
scope of the arbitration agreement con- 
tained in clause 12 of the terms and con- 
ditions of sale and the arbitrator had, 
therefore no jurisdiction to decide such 
questions and in any case the challenge 
raised diffi cult questions of law which 
should be settled by a Court rather than 
be referred to a lay arbitrator and the 
Court should, therefore, not give effect 
to the arbitration agreement The peti- 
tioners further contend that. In any event, 
because of these difficult questions of 
law they should be granted leave to re- 
voke the authority of the arbitrator ap- 
pointed under clause 12 of the terms and 
conditions of sale. The respondents have 
filed an affidavit dated 29th March 1963 
of Mr C L. Rathi, Deputy Director of 
Food. Bombay, in reply to the petition 
which sets out the contentions of the res- 
pondents m reply to the contentions of 
the petitioners and deny the tenabihty 
and validity of the said contentions 

6 Arising from the aforesaid conten- 
tions, the following issues were framed. 

(1) Whether the petitioners should be 
granted leave to revoke the authority of 
the arbitrator appointed in pursuance of 
the arbitration clause (set out In Para 5 
of the petition) as alleged in paragraph 8 
of the petition? 

(2) Whether the arbitration agreement 
being clause 12 mentioned in paragraph 5 
of the petition does not apply to all the 
disputes and differences between the par- 
ties as alleged in paragraph 8 of the peti- 
tion? 

(3) Whether there is no concluded con- 
tract between the parties and therefore 
no valid arbitration agreement as alleg- 
ed in paragraph 9 of the petition? 

(4) Whether the contract and therefore 
the arbitration agreement is unenforce- 
able by reason of being in contravention 
of Article 299 of the Constitution as al- 
leged in paragraph 9 (dd) of the Peti- 
tion ? 

(5) Whether the order dated 4th Septem- 
ber 1958 Ex. "C" to the petition is illegal, 
void and without jurisdiction and there- 
fore the contract and the V arbitration 

\ 


agreement are also Illegal an3 void aa 
alleged m paragraph 10 of the petition I 

(6) Whether the contract and arbitra- 
tion agreement are illegal as alleged la 
paragraph 12 of the petition 3 

(7) To what relief or reliefs the peti- 
tioners are entitled? 

(8) Generally? 

7. At the outset, Mr. Parekh, appear- 
ing for the petitioners invited me not to 
decide the questions as to whether there 
was a concluded contract between the 
parties and if there was a concluded con- 
tract, whether the same was legal and 
valid, but in view of what he described 
as difficult questions of law arising from 
the contentions of the petitioners to 
grant them leave to revoke the authority 
of the arbitrator appointed in pursuance 
of the arbitration clause on the assump- 
tion that there was a concluded con- 
tract and that the same was valid. He 
said that this would put an end to arbitra- 
tion proceedings and would dnve the 
respondents to a suit In case I decid- 
ed not to grant leave to revoke the au- 
thority of the arbitrator I may go into 
the question whether the arbitration 
clause applied in respect of the disputes 
and differences between the parties re- 
lating to the factum and existence of 
the alleged contract Ex. B (collectively) 
to the petition or relating to the validity 
or legality of the order dated 4th 
Sebtember, 1958 of the Iron and Steel 
Controller Ex, C to the petition, and if 
I came to the conclusion that the arbitra- 
tor was not competent or had no juris- 
diction to decide the said questions, I 
may merely so declare without deciding 
these questions myself and the arbitra- 
tion proceedings would come to an end 
and the respondents would again be 
driven to a suit His contention was that 
even if I decided the questions of ex- 
istence or validity of the contract con- 
taining the arbitration agreement and, 
therefore of the arbitration agreement, 
and incidentally the validity of the order 
of the Iron and Steel Controller dated 4th 
September 1958 these questions would 
not be res judicata, and if an award was 
made against his clients, they would be 
entitled to reagitate the said questions in 
a petition to set aside the said order I, 
however, did not accept the invitation of 
Mr Parekh to proceed m the manner in- 
dicated and I have heard the parties on 
all the issues. 

8. On the question whether there Is or 
Is not a concluded contract between the 
parties and, therefore whether there is 
or is not a valid arbitration agreement 
between them (because the arbitration 
agreement is contained in the contract it- 
self) the contentions of the petitioners are 
that the letter dated 25th September 
1958 of the Regional Director (Food) 
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Bombay did not unconditionally accept 
thp entire offer as contained m the Peti- 
tioners’ tender dated 18th August 19o8. 

The petitioners contend that in the sai 
tender of 18th September 19o8 tiiey of- 
fered to buy the entire quantity of the 
Sd goods Sing at the said godown irres- 
p5i5e S tlr&ct whether • w Jfiht of 

the eoods was more or less, than / 44. tons, 
whereas the Regional Director (Food), 
Bombay by his letter of 25th September 

1958 stated that the respondents would 
deliver a quantity of the said goods, not 
exceeding 244 tons. They say, this was 
not an unconditional acceptance of their 
otier ofTstS August 1958 but was a 
counter offer which again has -not been 
unconditional «»*** 3( Jg sStember 
S because in that letter the Petitioners 
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submitting his tender and may inspect the 
goods prior to tendering and shall be 
deemed (whether or not such inspection 
phaP have in fact taken place) to have 
had notice of all defects and faults and 
any errors and misstatements as aforesaid 
which he might have discovered on ins- 
pection and shall not be entitled to any 
compensation on account thereof. Nor 
shall the buyer be entitled to claim or re- 
cover from the Government any compen- 
sation by way of damages^ or otherwise if 
the goods sold are not available by reason 
of not being at the specified place. 

3. The successful tenderer/tenderers 
after the acceptance of his/their tender 
will be required to deposit the balance 
amount within seven days from the date 
of issue of the acceptance letter and to 
remove the stocks allotted to him/them 
within fifteen days from the date of issue 
of Release/Delivery order or such other 
period as may be decided upon by the 
Regional Director (Food), Bombay. 


4. The delivery of the Iron Hoops will 
he given by the Government after the 
buyer presents a Demand Draft or a de- 
posit, at call Receipt issued by a Schedul- 
ed Bank in favour of the Regional Direc- 
tor (Food) Western Region, Bombay, for 
the cost of the Iron Hoops. In the event 
of the costs of the stocks sold not being 
deposited within a week of the accept- 
ance of the tender. Government may at 
their option forfeit the Earnest Money 
and re-sell the stocks or part thereof to 
another party at the risk and costs of the 
original buyer, and also recover any loss 
suffered by the Government as a result 
of such failure. Any gain or any re-sale 
as aforesaid shall belong to the Govern- 
ment. 

6. The stocks sold shall be weighed 
under arrangements made by the gov- 
ernment and at the cost of toe Govern- 
ment The weighment sheets shah be 
prepared in triplicate and be signed by 
the buyer or his representative and by 
an officer of toe Government. 

12 Arbitration: Ah disputes and dif- 
ferences arising out of or in any way 
tou chin g or concerning this contract 
whoever, shah be referred to the sole 
arbitration of any person nominated by 
toe Secretary of the Ministry of toe Go 
emment of India administratively deal- 
in« with the contract at toe time of such 
nomination, or if there be no Secretary, 
the administrative head of such kfimstry 
at toe time of such nomination. It v,Jl 
be no objection to any such appointment 
that toe person appointed is a Govern 
merit servant, that he had to deal with 
his duties as such_ Govt servant (and) 
he has expressed views on ah or an> m 
toe matters in dispute or difference The 
award of such Arbitration shah be finh 
and binding on toe parties to this con 
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tract. It is a term of this contract that 
in the event of such Arbitration to whom 
the matter Is originally referred being 
transferred or vacating his office or being 
unable to act for any reasons, such Secre- 
tary or administrative head as aforesaid 
at the time of such transfer, vacation of 
office or inability to act, shall appoint 
another person, to act as Arbitrator in 
accordance with the terms of this con- 
tract Such person shall be entitled to 
proceed with the reference from the 
stage at which it was left by hi3 pre- 
decessors. It is also a term of this con- 
tract that no person other than a person 
nominated by the Secretary or Admini- 
strative head of the Ministry as afore- 
said. should act as Arbitrator and, if for 
any reason that Is not possible, the matter 
is not to be referred to arbitration at alL 
Subject as aforesaid the Arbitration Act, 
1940 shall apply to the Arbitration pro- 
ceedings under this clause.” 

9 Appendix ’C’ to the tender signed 
by the petitioners describes the goods as 
'used iron hoops’ (scrap released from 
gunny bales) 244 tons approximately 
lying in the Government of India 
godown3 at Thana Street, and the price 
filled m by the petitioners is Rs. 607 per 
ton. Term 3 of the tender notice pertain- 
ing to inspection states that stocks will 
be open to inspection by the intending 
tenderer The quotation will be for the 
whole lot of Iron Hoops as shown in Ap- 
pendix *C’ on the basis of 'as lying and 
where lying’. The tenderer will be deem- 
ed to have satisfied himself fully before 
quoting as to the condition, quality and 
quantity in the lot. In the terms and con- 
ditions of sale reproduced hereinabove, it 
is stated that the Govt, do not guar- 
antee to make any definite quantity or 
quality of the iron hoops available to the 
buyer The quotation will be for per ton 
on the basis of 'as is and where is* and 
the tenderer will be deemed to have satis- 
fied before quoting as to condition, qua- 
lity or quantity of the stocks, vide para- 
graph 3 of the tender notice. Term 3 
provides that the successful tenderer 
will, after the acceptance of the tender, 
be required to deposit the balance amount 
within seven days from the date of the 
issue of the acceptance letter and to re- 
move the stocks allotted to him within 
fifteen days from the date of the deli- 
very of the order or within such other 
period as may be decided by the Regional 
Director (Food) Bombay Clause 4 pro- 
vides that if the balance price is not de- 
posited within a week of the acceptance 
of the tender the Government may for- 
feit the earnest money and re-sell the 
stock or any part thereof at the risk and 
costs of the buyer, and to recover loss, 
if any, on account of the breach of the 
contract Clause 6 provides that the 
stock sold shall be weighed under arrange- 


ment by the Government and at the 
costs of the Government Clause 2 again 
vides that the goods shall be removed 
the buyer within 15 days from the 
date of Issue of release order or such 
other period as may be decided by the 
Regional Director (Food) Bombay, with 
all the defects. If any. and notwithstand- 
ing any errors or misstatements of des- 
cription. measurement quantity, weight 
enumeration or otherwise and without 
any objection on the part of the buyer 
and no rlaim shall lie against the Gov- 
ernment for compensation, nor shall an 
allowance be made on account of any 
such faults, misstatements, or errors, al- 
though the same may be of a consider- 
able nature. The said clause provides 
that the buyer should satisfy himself 
thoroughly as to what is offered for sale 
before submitting his tender and may in- 
spect the goods pnor to tendering &c shall 
be deemed (whether or not such inspec- 
tion shall have in fact taken place) to 
have had notice of all defects and faults 
and any errors and misstatements as 
aforesaid which he might have discover- 
ed on inspection and shall not be entitl- 
ed to any compensation on account there- 
of. Nor shall the buyer be entitled to 
claim or recover from the Government 
any compensation by way of damages or 
otherwise if the goods sold are not 
available by reason of not being at a 
specified place. 

10 The petitioners contend that the 
letter of the Regional Director (Food), 
Bombay, dated 25th September 1958 is 
not an unconditional acceptance of their 
tender of 18th September 1958 because 
they had bought the entire lot of iron 
hoops lying at the Government of India 
godowns at Thana Street, Bombay, said to 
be approximately 244 tons but it may 
actually have been more or less. Their 
contention is that if on actual weigh- 
ment the goods were found to weigh 
more than 244 tons, they would in terms 
of their tender be entitled as well as 
bound to lift the entire quantity Cor- 
respondingly, if on actual weighment the 
goods were found to weigh less than 244 
tons, they would still be bound to accept 
the sm aller quantity They contend that 
the tender Implied that the goods should 
first be weighed and actual quantity as- 
certained. They should then be called 
upon to pay the balance price for the ac- 
tual quantity found on weighing and or 
payment of the price of actual quantity, 
they should be given one delivery order 
for the entire quantity According to 
them, the letter of 25th September 1958 
does not contain an unconditional accept- 
ance of the tender, because it calls upon 
them to pay for a fixed quantity of 244 
tons without ascertaining the actual quan- 
tity and in lieu of the payment for 244 
tons, the said letter offers delivery order 
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for a quantity not exceeding 244 tons. 
They contend that this letter is not an ac- 
ceptance in accordance with the terms of 
the tender, because they never offered to 
buy a quantity not exceeding 244 tons, 
but they offered to buy the entire lot, 
whatever the quantity. They 
Spnd that inasmuch as what was offer 
to them in the said letter is. a quan- 
tity not exceeding 244 tons against them 
offer of the entire lot which may exceed 
or be less' than 244 tons, the letter of 25th 
September 1958 contains a wmation 
which the petitioners have not accepted 
even in their letter of 30th September 
11958, because that letter again °o stain s 
condition as to price. On this point the 
S Of Mr. Mukhi for the respondents 
is that the first paragraph of the letter of 
25& September 1958 contama an uncon- 
ditional acceptance of the 
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large variations in weight and, therefore, 
when the respondents stated that on pay- 
ment of the price of 244 tons they would 
give a delivery order for a quantity not 
exceeding 244 tons, this was because a 
quantity not exceeding 244 tons had 
been paid for and they would not be 
liable to deliver goods in excess of 244 
tons. But this contention still leaves un- 
settled the question of the excess in 
weight over 244 tons or shortage m 
weight however small the excess or 
shortfall may be. The contention of the 
petitioners that they would be entitled to 
the entire lot of goods, whether m ex- 
cess or short is correct. The fact is that in 
my opinion, the contract concluded by 
the tender of the petitioners and the . first 
paragraph of the letter of 25th Septem- 
ber 1958 is silent on two points; (a) as to 
what would happen if after the petition- 
ers had paid the price of 244 tons within 
seven days of the acceptance of the ten- 
der and the goods were weighed there- 
after, and were found to weigh in excess 
of 244 tons, however slight that excess 
may be, and (b) what would happen If 
the goods were found to he short, how- 
ever short the shortfall may be. It is a 
matter of common experience that no ( 
perfect contract can he made, because the 
parties to it may not at the stage of mak- 
ing it, envisage or provide for all the con- 
tingencies that may arise. Several times 
the parties to a contract may either 
through forgetfulness or through baa 
drafting fail to incorporate into the con- 
tract terms which, had they advertai to 
the situation, they would certainly have 
inserted to complete the contract in 
such cases, in order to give efficacy to 
the contract the Court will imply into a 
contract terms which the parties have 
not themselves expressly inserted, it is 
true that it is not the function of thel 
Court to make contracts for the parties, 
but only to interpret contracts already 
made. Nevertheless, in certain circum- 
stance, the Court wffl imply terms. In] 
fMs case the contract provides for price 
calculated Der ton. It further provides 
that after the acceptance the buyer is to 
make a deposit of the price for a quan- 
tity which is stated to be approximately 
244 tons and the goods are thereafter to 
be weighed, and that the seller will, in 
the first instance, give delivery order for 
a quantity not exceeding 244 tons to the 
buyer because the payment is to be made 
in advance. It may reasonably be ex- 
pected that in such a case if on actual 
weighment the goods are found to be less 
fhsn 244 tons, the excess price paid would 
be refunded. It Is also reasonable to. ex- 
pect that if the goods are found to be j 
more, the seller will call upon the buyer, 
to ply the balance of the price and to 
take delivery of the excess goods. U 
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think, these terms should be implied in- 
to this contract Such terms are neither 
contrary to nor inconsistent with the ex- 
press terms of the contract contained in 
the terms and conditions of sale. Anson 
on the Principles of the English Law of 
Contract 22nd Edition states at page 129, 
as follows. 

'The doctrine is, therefore of narrow 
application and the requirements are 
stringent 

Pinna facie that which in any contract 
is left to be implied and need not be ex- 
pressed is something so obvious that it 
goes without saying, so that if. while the 
parties were making their bargain, an 
officious bystander were to suggest some 
express provision for it in their argee- 
ment they would testily suppress him 
with a common 'Oh. of course! ". 

Anson further goes on to say that this 
doctrine of implied terms has frequently 
been applied where the circumstances 
demanded and particularly where the 
contract would fail completely, unless 
such terms were implied, or where, in 
effect, it gives substance to the whole 
transaction. Halsburys Laws of England, 
3rd Edition, VoL 8 at page 121 in para 
212. also lays down, 

"212 Implication of terms. In cons- 
truing a contract, a term or condition not 
expressly stated may under certain cir- 
cumstances be implied by the court, if 
it is clear from the nature of the trans- 
action or from something actually found 
in the document that the contracting par- 
ties must have intended such a term or 
condition to be a part of the agreement 
between them. Such an implication must 
m all cases be founded on the presumed 
"intention of the parties and upon rea- 
son, and will only be made when it is 
necessary in order to give the only trans- 
action that efficacy that both parties 
must have intended it to have and to 
prevent such a failure of consideration as 
could not have been within the contem- 
plation of the parties. In every case the 
question whether an implication ought or 
ought not to be made will depend on the 
particular facts consequently it is nei- 
ther possible nor desirable to lay down 
any hard and fast rules on the subject 
and it must be remembered that the con- 
struction of one contract will afford but 
little guidance for the construction of 
another unless the facts and surrounding 
circumstances are practically identical ’. 
I must say that an implied term must al- 
ways be based on the presumed Inten- 
tion of the parties and upon reason. In 
my opinion, the implied terms suggest- 
ed by me are reasonable. The contract 
is for a particular lot of goods and for 
approximate, and not exact quantity and 
at a price calculated by weighment. It 


is reasonable to suppose that the parties 
intended that in case of excess the same 
would be paid for and taken delivery of 
later, and in case of shortfall, the excess 
of price paid m advance would be refund- 
ed, I have no hesitation m so holding, 
Mr. Parekh has invited my attention to 
Sections 31, 32 37 and 38 of the Sale of 
Goods Act, and the provisions contained 
therein. I think these sections have no 
application to the facts of this case. Tho 
matters covered by the sections are pro- 
vided for in the contract Mr Parekh for 
the petitioners stated that the contract does 
not provide for instalment delivery to 
case the goods are on weighment found 
to weigh more than 244 tons I think, to 
this case the question of instalment deli- 
very does not arise Nonetheless, if on 
actual weighment the goods were found 
to be in excess of 244 tons, the excess 
would be paid for and taken delivery of. 
However, as I have stated above, these 
questions pertain to the performance of 
the contract and not to the making oi it 
and, in my opinion, there is nothing in the 
third and the subsequent paragraphs of 
the letter of 25th September 1958 accept- 
ing the tender which contains any depar- 
ture from the terms of the contract In 
my opinion, the letter of 25th September 
1958 does not contain any counter offer 
which is as contended by the respondents 
accepted by the letter of 30th September 
1958 written by the petitioners. It uv 
however, significant to note that the peti- 
tioners say in the letter of 30th Septem- 
ber 1958 that *we however accept the 
order* indicating perhaps that in their 
opinion the contract is concluded and 
complete 

13 Having dealt with the question of 
the existence of the contract, I come to 
the question of its validity The peti- 
tioners have contended that the contract 
Ex. B (Colly) to the petition, which con- 
tains the arbitration agreement. Is unen- 
forceable by reason of being in contra- 
vention of Article 299 of the Constitution 
of India. In paragraph 9(b) of the peti- 
tion the petitioners had contended that 
the Deputy Director (Food), Bombay, who 
had purported to enter into the contract 
contained in the correspondence Ex. B 
(Colly) to the petition, had no authority 
whatsoever to enter into such contract on 
behalf of the President of India. The 
respondents have pointed out in the first 
Paragraph numbered 17 of the affidavit 
dated 29th day of March 1963 of Mr C. 
L Rathi in reply that under SRC, 
3442 dated 2nd November 1955 publish- 
ed in the Gazette of India, dated 12th 
November 1955 Part II, Section 3 the 
Deputy Directors of the Food f n India 
have been authorised to enter Into such 
contract. The petitioners have not press- 
ed the said contention at the hearing of 
the petition. They have argued, although 
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not seriously, that the contract Ex. B 
(Colly) to the petition is neither express- 
ed to be made by the President of India, 
nor is made in the name of the President 
of India, and is, therefore, in contraven- 
tion of Article 299 of the Constitution 
and as such is null and void and unen- 
forceable in law, 

14. In this case, the contract is con- 
tained in correspondence Ex. B (Colly.) to 
the petition. The first letter is dated 4th 
August 1958 and is addressed to the peti- 
tioners. In the very opening paragraph, 
it states that "On behalf of the President 
of India, the Regional Director of Food, 
Western Region, Bombay, invites ten- 
ders.... ” The said tender notice is 

signed by the Deputy Director (Food), 
Bombay. The petitioners filled in the 
tender and submitted the same to the 
Regional Director (Food), Bombay, with 
a covering letter dated 18th August 1958. 
The said letter is addressed by the peti- 
tioners to the President of India. This 
letter contains the offer to buy the said 
scrap. The Deputy Director (Food) Bom- 
bay, accepted the said offer by his letter 
dated 25th September, 1958. The said 
letter is signed by the Deputy Director 
(Food), Bombay, "for and on behalf of 
the President of India”. Article 299 of 
the Constitution of India nowhere requi- 
res that a contract made on behalf of the 
Union of India should be contained in 
any formal document. It is enough if 
the contract is contained in correspon- 
dence. AH that the Article requires is 
that the contract shall be expressed to be 
made by the President of India and shall 
be executed on behalf of the President 
by a duly authorised person. It has been 
held -by the Supreme Court in the. case of 
Union of India v. A. L. Rallia Ram, AIR 
1963 SC 1685, that Section 175(3) of the 
Government of India Act, 1935, did not 
require that formal contracts should be 
drawn up and executed and that the con- 
tracts on behalf of the Dominion of India 
may be contained in the correspondence, 
and that a tender for purchase^ of goods 
En pursuance of an invitation issued by 
or on behalf of the Governor-General of 
India and acceptance in writing which is 
expressed to be made in the name of the 
Governor-General and is executed on his 
behalf by a person authorised in that be- 
half would conform to the requirements of 
Section 175(3). In this case, the contract 
is contained in correspondence Ex. B (Col- 
ly.) to the petition. The tender and letter 
of acceptance of the respondents are_ ex- 
pressed to have been issued and written 
respectively on behalf of the President of 
India and 'the letter of the petitioners 
containing the offer is addressed, to the 
President of India. In my opinion, the 
provisions of Art. 299 of the Constitu- 
tion of India have been suffiaenJy com- 
plied with and, there is no substance in 


the contention that the contract in this 
case contravenes the provisions of Arti- 
cle 299 of -the Constitution of India. 

_ 15. The first contention of the peti- 
tioners with regard to the order of the 
Iron and Steel Controller dated 4th Sep- 
tember 1958 -Ex. C to the petition is that 
the price of scrap hoops having been fix- 
ed by the Iron and Steel Controller by 
the Scrap Price Circular No. 5 of 1957 in 
exercise of the powers conferred by 
clause 27(1) of the Iron and Steel Con- 
trol Order, 1956, and the said Circular 
having been duly published in the Gaz- 
ette of India, and the price thereby fixed 
being much lower than Rs. 607 per ton, 
fixing of higher price fay the order dated 
4th September 1958 is contrary to the 
provisions of the Iron and Steel .Control 
Order, 1956, and, therefore it is contrary 
to the provisions of the Essential Com- 
modities Act, 1955. One has only to look 
at the provisions of the proviso to sub- 
clause (2) of clause 27 of the Iron and 
Steel Control Order, 1956, to find that in 
case of scrap held by a Railway or a 
Government Department or Government 
Corporation, the Controller has power 
to fix a special price for any specified 
stock. There is no doubt that the Iron 
and Steel Controller has' made the order 
dated 4th September 1958 in exercise 
of this power. There is, therefore, no 
substance in this contention. 

16. It is next contended by the peti- 
tioners that the order dated 4th Septem- 
ber 1958 purports on the face of it to 
have been made in exercise of the powers 
conferred on the Iron and Steel Con-- 
trailer by sub-clause (2) of clause 27 of the 
Iron and Steel Control Order, 1956 and 
not in exercise of the powers conferred 
on him by the proviso to the said sub- 
clause, and the said order is, therefore, 
illegal. It is a well-settled principle of 
interpretation that as long as an au- 
thority has the power to do a thing, it 
does not matter if he purports to do it 
by reference to a wrong provision of law. 
The order made can always be justified 
by reference to the correct provision of 
law empowering the authority making 
the order to make such order. There is 
no substance in this contention also. 

17. The next contention of the peti- 
tioners is that the power of fixation of 
special prices is subject to the condition 
precedent that in the order the Control- 
ler must "direct that the maximum pri- 
ces fixed under clause (1) or (2) shall 
not apply to any specified stocks of 
scrap”. It is contended that the order 
dated 4th September 1958 contains no 
such direction and is therefore illegal. A 
reference to the order of 4th September, 
1958 indicates that what the Iron and 
Steel Controller purports to fix is "Spe- 
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dal selling price for 244 tons of scrap 
iron hoops”. 1 think the fixing of a 
"special selling price” by implication con- 
tains a direction that the general selling 
price contained in the Scrap Price Cir- 
cular No. 5 of 1957 shall not apply to the 
stocks specified in the order of 4th Sep- 
tember 1958 Such direction appears to 
me to be implicit in the said order and, 
in my opinion the fact that the order 
does not explicitly contain such direction 
makes no difference to the validity of the 
said Order 

18 . it is then contended that tinder 
the proviso to sub-clause (2) of clause 27 
of the Iron and Steel Control Order, 
1956, the Controller has power to fix a 
maximum price, and not a price at which 
a speci lied stock may be sold. Now, sub- 
clause ( 1 ) of clause 27 refers to fixation 
of "prices" by notification, and not to 
fixation of "maximum prices”. In spite 
of th is the Scrap Price Circular No 5 of 
1957 refers to "maximum prices”, being 
fixed. Sub-clause (21 also refers to fixa- 
tion of price, and not to fixation of maxi- 
mum price. The proviso to sub-clause 
(2) refers even to the '‘prices” fixed un- 
der rub-clause (1) as "maximum prices,” 
for it states "provided that the Controller 
may direct that the maximum price fix- 
ed under sub-clause (1) or (21 shall not 
apply to any specified stock of scrap”. 
This assumes that "prices" fixed under 
sub-clauses (1) & (2) are "maximum pri- 
ces” Sub-clause (4) of clause 27 refers 
to all prices notified or fixed under clause 
27 as "prices”. This indicates that in 
the entire clause 27 of the Iron and 
Steel Control Order, 1956. the words 
"prices” and "maximum prices" are used 
synonymously and have the same mean- 
ing. The order of 4th September 1958 Is, 
therefore, not Illegal even on this ground. 

19. It is then contended that the spe- 
cial selling price fixed under the proviso 
to sub-clause (2) of clause 27 of the Iron 
and Steel Control Order, 1956. should be 
for a specified stock of scrap, and should 
not be the special selling price of a Bail- 
way or Government Department or Cor- 
poration. In other words, the price 
should be attached to specified goods and 
not to a specified seller. It is contended 
that the effect of fixation of a special 
price for sale by a Railway, Government 
Department or Corporation would be that 
the buyer from the Railway or Govern- 
ment Department or Corporation who 
buys the material at Rs. 607 per ton will 
have to cell the same material at a loss at 
the lower price fixed by the Scrap Price 
Circular No 5 of 1957 The special sell- 
ing price should, therefore, attach to the 
specified stocks of scrap, and not to a 
particular Government seller This con- 
tention loses sight of the fact that Under 
the proviso, the special selling price has to 


be fixed for a specified stock of scrap 
held by Railways or Government Depart- 
ments and Corporations. The proviso 
clearly Indicates that a special selling 
price has to be fixed for a stock held by 
a Government Department or Corporation, 
and not by any other person. The mo- 
ment such goods pass to a buyer, they 
ceased to be held by a Railway or Gov- 
ernment Department or Corporation. It] 
may be that the effect of such interpre-j 
tation would be that the buyer from a 
Government Department or Corporation! 
would have to sell the goods at a loss. 
But this need not be so, for It Is open to) 
such buyer to approach the Iron and 
Steel Controller to classify the scrap 
bought by him under sub-clause (2) of 
clause 27 and to fix for such scrap such 
price as he considers appropriate. Such 
price so fixed may even provide for a 
margin of profit In any event whether 
sub-clause (2) of clause 27 is or Is not 
available to the buyer from a Govern- 
ment Department or Corporation and 
whether the Iron and Steel Controller 
obliges such buyer or not It must be 
borne la mind that In cases like the pre- 
sent one; the buyer has offered to buy 
the goods from the Government Depart- 
ment or Corporation with open eyes at 
a price much higher than the general sel- 
ling price fixed by the Scrap Price Cir- 
cular No 5 of 1957 The petitioners were 
not compelled to fill In a tender for these 
goods and have done so with full know- 
ledge of the situation and their legal ob- 
ligations. They have even In their letter 
to the Iron and Steel Controller of 18th 
August 1958 pointed out this position to 
him. If they filled in the tender with a 
mental reservation that they would be 
able to bring down the price to the gene- 
ral controlled price and have not succeed- 
ed in doing so, they have to bear the loss 
arising from their own act There is no 
substance in the contention that the 
price must be attached to a specified 
stock without reference to who holds 
such stock or that it must attach to all 
subsequent sales of the said specified 
stock. This does not appear to me to be 
tee Intention of the proviso to sub-clause 
( 2 ) 


20. It is further contended that the 
Power conferred on the Iron and Steel 
Controller under sub-clause (2) or In any 
case under the proviso to sub-clause (21 
of clause 27 of the Iron and Steel Con- 
trol Order is coupled with a duty and Is for 
the benefit of the citizen and the Iron 
and Steel Controller before fixing the sel- 
ling price should have fixed an economic 
price on the cost of production or acqui- 
sition of the said goods by the Govern- 
ment and after notice to the petitioners. 
It Is not contended that the Iron and 
Steel Controller In fixing prices under 
clause 27 exercises any judicial or quasi- 
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judicial functions. I think, therefore, 
there is no substance in the contention 
that notice should have been given to the 
petitioners before fixing the special 
selling price of Rs. 607 per ton. In any 
case, as the petitioners had themselves 
offered to buy the said goods for that 
price, no useful purpose would have 
been served by hearing them even if 
there were a duty cast on the Iron and 
Steel Controller to hear them before 
fixing the selling price. I am also not 
able to agree with the contention of the 
petitioners that the price should have 
been an economic price based on cost 
of production or acquisition of the scrap 
by the Government. There is no warrant 
for such conclusion. 

21. It is then contended that the 
order of 4th September 1958 contravenes 
the provisions of Arts. 14 and 19 (1) (f) 
and (g) of the Constitution of India. 
Now, it is not contended that clause 27 
of the Iron and Steel Control Order, 
1956 contravenes the said provisions of 
the Constitution of India. The said 
clause, therefore, remains unimpugned. 
What is contended is that the order of 
4th September 1958 contravenes these 
provisions. I do not see bow. if clause 
27 is allowed to stand, an order made 
pursuant to the powers conferred by the 
said clause can be challenged. However, 
- a plain reading of these provisions of the 
Constitution shows that these provisions 
have not been contravened. Article 14 
provides that the State shall not deny to 
any person equality before the law or 
the equal protection of the laws within 
the territories of India. If it is suggested 
that the provision authorising the Iron 
and Steel Controller to fix a selling price 
for a Government Department or Cor- 
poration denies equality before the law, 
I think it is that provision itself which 
should have been impugned. But I think 
had it been contended that the proviso 
to sub-clause (2) of clause 27 is itself in- 
valid, the respondents may have come 
forward with a contention of reasonable 
classification. The contention of reason- 
able classification would ar>nly equally to 
the order of 4th September 1958. _ Arti- 
cle 19(lKf) provides that all ^ citizens 
shall have the right to acquire, hold and 
dispose of property. It is contended on 
behalf of the petitioners that inasmuch as 
the order of 4th September 1958 fixes a 
price higher than at which the petitioners 
can sell the goods under Scrap Pnce Cir- 
cular No. 5 of 1957, it compels them to 
dispose of property at a loss and as such 
it is a restriction on their right to dispo- 
sal of property. I think, there is no sub- 
stance in this contention because the 
right of disposal of property has not been 
taken away from the petitioners. If the 
petitioners had not succeeded in getting 
a special s elling price fixed for themsel- 


ves, it may be that they would have had 
to re-sell the said scrap at a loss, had 
they paid for and taken delivery of the 
same. But this was a calculated risk and 
in any case did not restrict their right 
to disposal of property. There is al<?n the 
further consideration that there can be 
no restriction on the petitioners’ right to 
dispose of property which they have not 
even acquired by paying for and taking 
delivery of the goods. 

22. Article 19 (life) provides that all 
citizens shall have the right to practise 
any profession or to carry on any occupa- 
tion, trade or business. The petitioners 
contend that by being compelled to sell 
scrap at a price lower than that for which 
they agreed to buy. their right to carry on 
trade or business is being interfered with. 
I do not agree with this contention also. 
This single transaction does not constitute 
the trade or business of the petitioners 
which must inevitably consist of series 
of other transactions. There is also no 
imaginable restriction on their trade or 
business. The possibility of sale at a loss 
was a calculated risk. In any case, they 
have not paid for and obtained delivery 
of the goods and the question of re-sale 
has not even arisen. For these reasons, 

I reject the contention of the petitioners 
that the order of 4th September 1958 con- 
travenes the provirions of either Article 
14 or Article 19 of the Constitution of 
India even assuming that the protection 
of Article 19 was available to the peti- 
tioners. 

23. The next contention of the peti- 
tioners in challenging the legality and 
validity of the order of 4th September 
1958 is that as sub-clause (1) of clause 27 
of the Iron and Steel Control Order 1956, 
provides two conditions requisite for fixa- 
tion of prices by the Iron and Steel Con- 
troller namely, (a) approval of the Cen- 
tral Government and (b) publication by 
notification in the Gazette of India, and 
these conditions not having been satisfied 
in making the order of 4th September 
1958, the said order is illegal and invalid. 
Now, a reading of clause 27 indicates that 
prices may be fixed by the Iron and 
Steel Controller in two ways. One of the 
ways which is prescribed by sub-clause 
(1) is that the fixation must be with ap- 
proval of the Central Government, and 
secondly, the fixation must be published 
by a notification in the Gazette of India. 
Sub-clause (2) of clause 27 does not re- 
quire either the approval of the Central 
Government or publication in the Gazette 
of India of the prices fixed thereunder. 
The prices fixed under sub-clause (1) be- 
ing general prices, it is reasonable to ex- 
pect that public should be given notice 
thereof by publication in the Gazette of 
the Government o! India. Prices fixed 
under sub-clause C2) are only either in 
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.respect of a particular class of scrap or 
in respect of specified stock held by a 
Railway or Govt Department or Cor- 
poration and no notice to the public ap- 
pears to be necessary In any case, sub- 
clause (2) does not provide either for the 
approval of the Central Government or 
for publication in the Gazette of India. 
It is also significant to note that sub- 
clause (4) of clause 27 contemplates two 
modes of fixation of prices, namely pri- 
ces notified and prices fixed — obviously 
otherwise than by notification- Sub- 
clause (4) states that no person shall sell 
or offer to sell pr otherwise dispose of, 
and no person shall acquire any scrap at 
prices in excess of those notified or fixed 
by the Controller under this clause It is 
Obvious that two modes of f i x ation are 
contemplated one by notification under 
sub-clause (1) and the other without a 
notification under sub-clause (2) and its 
proviso It is further contended that pn 
ces under sub-clause Cl) of clause 27 hav 
ing been fixed with the approval of the 
Central Government and by publication 
in Government Gazette any amendment, 
variation or rescission of such prices must 
also be with the approval of the Central 
Government and by publication in the 
Gazette of India. It is contended that the 
order of 4th September 1958 amends or 
vanes or rescinds m any case with regard 
to a specified stock the prices fixed under 
sub-clause (1) of cL 27 Reliance has been 
placed on S 21 of the General Clauses Act 
which provides as under 

21 "Where, by any Central Act or Re- 
gulation. a power to issue notifications, 
order rules or bye-laws is conferred then 
that power includes a power exercisable 
m the like manner and subject to the like 
sanction and condition (if any) to add to 
amend, vary or rescind any notifications, 
orders, rules or bye-laws so issued. 

In my opinion, S 21 of the General Clauses 
Act has no application. What Section 21 
contemplates is such addition, amendment, 
variation or rescission ol a notification 
such as Scrap Price Circular No 5 of 
1957 which brings about a textual addi- 
tion to or amendment or variation in or 
rescission of such notification. It applies 
only if the said notification is thereafter 
to be read with and subject to such ad 
ditum, variation, amendment and rescis- 
sion. In this case the order of 4th Sep- 
tember 1958 merely excepts from the 
operation of the said notification a speci- 
fied stock pursuant to power conferred on 
the Iron and Steel Controller under clause 
27 of the order The Scrap Price Circular 
No 5 of 1957 is not so amended, varied 
or rescinded that after the order of 4th 
September 19o8 it is to be read subject 
to the amendment, variation or rescission. 
The Scrap Price Circular No 5 of 1957 
continues even after 4th September 1958 
to be and to read the same as before. 
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Section 21 of the General Clauses Act has 
therefore no application. 

24. I have dealt with all the conten- 
tions of the petitioners in support of 
their challenge to the legality and validity 
of the order of 4th September 1958, 
Ex. C to the petition and I hold that the 
said order is not illegal or void or with- 
out jurisdiction. Consequently I also 
reject the contention of the petitioners 
that on account of the said order being 
illegal, void and without jurisdiction, the 
contract Ex. B (Colly) to the petition 
containing the arbitration clause is 
illegal and void I hold that the said 
contract is neither illegal por void and 
the arbitration agreement is valid and 
enforceable. 

25 I now come to the question that 
the arbitration clause namely clause 12 
of the terms and conditions of sale, part 
of Ex. B (Colly) does not apply in res- 
pect of disputes between the parties re- 
lating to the existence and validity of 
the contract Ex. B (Colly) to the peh 
tion or the order dated 4th September 
3958, Ex. C to the petition, and that 
the arbitrator has no jurisdiction to 
determine these questions pursuant to 
the said clause It appears to me that 
the arbitration clause is wide enough to 
cover such questions However in view 
of the fact that these questions have 
been determined by me in this judg 
ment they do not survive for determina 
turn by the arbitrator and it is not 
necessary for me to deal with this con 
ten tion. 

26. It has finally been contended by 
the petitioners that having regard to 
the nature of the disputes between the 
parties as set out in the petition and hav- 
ing regard to the said arbitration clause, 
it js m the Interests of justice that th< 
claims and disputes between the partie: 
be adjudicated upon in ordinary coursi 
of law and not by the arbitrator andthal 
they should be granted leave to revoke the 
authority of the arbitrator appointed pur 
suant to the said arbitration clause In 
support of this contention, the petitioner' 
have cited before me several judgments 
of various courts in support of file propo- 
sition that when difficult questions ol 
law more particularly those arising from 
interpretation of the Constitution ol 
India arise the Court should not stay a 
suit under Section 34 of the Arbitration 
Act, and compel parties to go to arbitra 
tion on those questions. It has been con 
tended by the petitioners that principles 
applicable to stay applications under Sec- 
tion. 34 of the Arbitration Act apply 
equally to giving effect to arbitration 
agreements under S 20 or 33 of the 
Arbitration Act The petitioners have 
not cited any authority in support of 
this latter proposition. I think , there is 
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withdraw his pleasure in the matter of 
the holding of the office by the Minis- 
ters is in my view, beyond the scope of 
tins application. As I said earlier the 
only question in this application is the 
validity of the appointment of the res- 
pondent No. 1 as the Chief Minister and 
on his advice, of the other Ministers who 
Inow constitute the Council of Ministers. 
But it was strenuously argued, before me 
that the removal of Shri Aioy Kumar 
Mukherjee as the Chief Minister and also 
of the Council of Ministers headed by 
him was illegal. It was however argued 
though somewhat family on behalf of 
some of the supporting respondents that 
the appointment of Dr. P. C. Gho~ 
the Chief Minister, was itself illegal on 
the ground that the removal of Shri 
Aioy Kumar Mukherjee was. invalid, and 
if Shri A joy Kumar Mukherjee continued 
to be the Chief Minister even after the 
Notification issued by the governor, D . 
P. C. Ghose could not be lavduliy ap 
nointed the Chief Minister. I shall, there 
fore express my views on the contention 
[hat th? oi Shri Aioy 

Mukherjee by jbe Notification . 

A.R dated November 21, 1967, sma an 
of the Council of Ministers headed by 
him was invalid. 

41. Article 164 (1] Provides that the 

nf nleasure by the Governor, how » 
of pleasure oy L , condition 

has not been fetteren . ny ^ j +he 

or restriction. The withdrawal of me 
Inleasure by the Governor is, m my view, 

Sr%fnr^«ilV 

SSfof fte State do es no^ m ^y 
manner fetter or restnct the uoveni^^ 
power to withdraw the P ~ Pnllec- 
which the Ministers hold office. 

k 22s . s s"s 

dl of Ministers. But that is w ^ 
the Legislative ’power 

Constitution has not d f t h e State 

ion the Legislative^As^em ^ office the 


Ministers from office, by withdrawing the 
pleasure contemplated by Article 164 (1) 
have been conferred upon the Governor 
of the State exclusively. 


to dismiss or remove jf ^Council of 
Coimcil of ,^^7® ’cate the office of 
Ministers refuses motion of no-con- 


Ministers refuses ^ o£ no . con 

Minister, it in the 

fidence has been P - state, it will 

%*** withdraw the 

cSS'" The' poW £ 

ssjssra 0 ^ “■ 
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42. There are other provisions in the 
Constitution which empower the Gover- 
nor to make an appointment to an office. 
As for example, the power under Arti- 
cle 165 (1) to appoint a person as the 
Advocate-General of the State. This 
power, however, has been conditioned by 
the restrictions imposed thereby, name- 
ly, that a person can be appointed Advo- 
cate-General if he is qualified to be a 
Judge of a High Court. If this condition 
is violated, and a person is appointed 
who is not qualified to be a Judge of a 
High Court, the appointment can certain- 
ly be questioned in writ proceedings as 
was done in the writ petition filed in the 
Nagpur High Court. Then again under 
Article 310 (1) various public servants 
mentioned therein hold office during the 
pleasure of the President and a Governor. 
But Article 310 (1) opens with the words: 
"except as expressly provided by this 
Constitution”. Article 311 provides for 
dismissal, removal or reduction in rank 
of persons employed in civil capacities 
under the Union or the States, and the 
pleasure of the President or the Gover- 
nor contemplated by Article 310 (1) is 
conditioned by the limitations prescribed 
by Article 311 of the Constitution. If the 
conditions and the limitations created by 
Article 311 are violated in dismissing, re- 
moving or reducing in rank a servant of 
the Union or a State, the order of the 
President or the Governor can he ques- 
tioned in appropriate proceedings. But 
there is no such limitation or condition 
to the pleasure of the Governor prescrib- 
ed by Article 164 (1) and it must, there- 
fore, be held that the right of the Gov- 
ernor to withdraw the pleasure, during 
which the Ministers hold office, is abso- 
lute and unrestricted. Furthermore hav- 
ing regard to the provisions in Clause (2) 
of Article 163 the exercise of the discre- 
tion by the Governor in withdrawing 
the pleasure cannot be called in question 
in this proceeding. 

43 I shall now turn to the contention 
raised by the learned Counsel for the 
supporting respondents that the Governor 
in all circumstances is bound to act on 
the advice of the Council of Ministers, 
in appointing a Chief Minister, and if 
the appointment of a Chief hnnister is 
made without the advice of a Council of 
Ministers, such an appointment could not 
be held to be an appointment m terms 
of Article 164 (1), and therefore must be 
held to be invalid. In my view, there is 
an inherent falacy in tins argument 
Upon a motion of no confidence being 
passed against a Council of Masters, it 
would be open to the Chief Minister to 
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advice dissolution of the Legislative 
Assembly of the State, and require a 
fresh general election. But the Gover- 
nor may require the Council of Minis- 
ters to continue m office until a new 
Council of Ministers is appointed. It 
may be that the general election may not 
secure to the outgoing Council of Minis- 
ters a majority in the Legislative 
Assembly Can it be said that the Gover- 
nor is bound to act, in appointing a 
Chief Minister, on the advice of the 
outgoing Chief Minister who has lost his 
majority in the Legislative Assembly as 
a result of the General Election? I think 
not. Then again, the President may under 
Article 356 (1) issue a proclamation and 
assume to himself the functions of the 
State Government as provided in sub- 
clause (a) of Article 356 (1) of the Con- 
stitution. This presidential proclamation 
may sometime later be followed by a 
General Election, and at that time there 
would be no Chief Minister to advice the 
Governor with regard to the appoint- 
ment of a Chief Minister under Article 
164 (1) Can it be said that in such cir- 
cumstances because the Governor ap- 
pointed a Chief Minister in exercise of 
his powers under Article 164 (11 without 
the advice of a Chief Minister, the ap- 
pointment of the new Chief Minister 
must be held to be invalid? 1 again think 
not In appointing a Chief Minister 
therefore the Governor must act in hi3 
own discretion. It is for him to make 
such enquiries as he thinks proper, to as- 
certain who among the members of the 
Legislature ought to be appointed the 
Chief Minister and would be m a position 
to enjoy the confidence of the majority 
in the Legislative Assembly of the State. 
To my mind, it is clear that there is no 
force in the contention raised on behalf 
of the petitioner, and the supporting res- 
pondents, that the appointment of Dr P 
C. Ghose as the Chief Minister is invalid 
because it was made by the Governor in 
his own discretion and without the ad- 
vice of the Council of Ministers. 

41. Let me now proceed to examine 
the events, in the sequence in which 
they happened, as alleged in the petition. 
Immediately preceding the impugned 
orders of the Governor It will then 
have to be seen, if a charge of mala fide, 
even if it is contended that such a charge 
Is implied, can be sustained. 

45. On November 6, 1967, the respon- 
dent No 1 and some other members of 
the Assembly claimed that the United 
Front had ceased to command the sup- 
port of the majority of the members of 
the Legislative Assembly, and as such 
had no right to continue to function as 
the Council of Ministers. On the came 
day the Governor asked the Council of 
Ministers headed by the respondent No 
12 to call the Legislative Assembly into 


session as early as possible, but not later 
than the third week of November, 1967, 
as he had doubts if the United Front 
Ministry commanded the support of a 
majority of the members of the Legisla- 
tive Assembly and accordingly he re- 
quired that the issue should be settled in 
a session of the Legislative Assembly, 
This was followed try a second request 
from the Governor on November 14, 
1967, to the respondent No 12 to call the 
Legislative Assembly into session on 
November 23, 1967, but the respondent 
No 12 declined to accede to the Gover- 
nor’s request as it was deeded by the 
Council of Ministers to call the Assembly 
Session on December 18 1967 On or 

about November 16, 1967, the Governor 
for the third time requested the respon- 
dent No 12 to agree to the summoning 
of the Legislative Assembly not later 
than November 30, 1967 But again the 
Council of Ministers informed the Gov- 
ernor that the Assembly could not be 
su mm oned before December 18 1967, 
This was followed by a letter from the 
respondent No 12 to the President of 
India on November 18, 1967, requesting 
a reference to Supreme Court for its 
opinion of the Constitutional questions 
Under Article 143 of the Constitution. On 
or about November 21, 1967 the Presi- 
dent of India refused to refer the said 
questions for the opinnon of the Supreme 
Court. On November 21, 1967. the Gov- 
ernor made the impugned orders which 
are the subject matter of this application. 

46 It Is dear from the averments in 
the petition that the Governor had In his 
possession materials which raised a doubt 
in his mind about the Council of Minis- 
ters’ continued enjoyment of the support 
of the majority of the members of the 
Legislative Assembly To dissolve and 
dispel these doubts he thrice requested 
the respondent No 12 to agree to the 
Legislative Assembly being called into 
session not later than November 30. 1967. 

47. No doubt the Governor was an- 
xious, and rightly so, that having regard 
to the acute famine conditions and law- 
lessness on a wide scale then prevailing 
in the State, as alleged by the petitioner, 
the vital questions involved in the claim 
made by the respondent No 1 should be 
settled on the floor of the Legislative 
Assembly as early as posable. If tbs 
Governor felt that having regard to the 
conditions then prevailing in the States 
the strings of Administration should not 
be left in the hands of a Council of 
M i n isters, whose right to continue to 
charge and control of the administration 
has been challenged, im 1 r*g it was prov- 
ed without delay that the challenge was 
without substance, can it be said that the 
impugned orders of the Governor nr« 
tainted with mala fide? I think not. 



1969 L-T. Commr. v. Sandersons & Morgans (Banerjee J.) [Prs. 48-51] Cal. 211 


.48. A large number of decisions of 
different Courts have been relied upon 
by the petitioner and also the supporting 
respondents. I have already referred to 
those decisions earlier in this judgment, 
and in my view, none of those decisions 
are decisive of the questions raised in 
this application. A good deal of empha- 
sis was laid on the decision of this Court 
reported in (1967) 71 Cal WN 926 for the 
proposition that the Governor’s decision 
not being in accordance with Article 164 
(1), the decision could be called in ques- 
tion in this proceeding and set aside if 
found to be invalid. But this decision 
Is no authority on the question of the 
Governor’s power under Article 164 (1) 
as all that was held so far as that deci- 
sion is of any assistance to the peti- 
tioner in this case, was that Article 217 
(3) of the Constitution imposed a quasi 
judicial obligation and a hearing, there- 
fore, ought to be given to the party to 
be affected before making an order. This 
decision, to my mind, is of no assistance 
to the petitioner in the instant case as it 
has not even been suggested, much less 
argued, that the Governor’s power under 
Article 164 (1) of the Constitution was 
quasi-judicial in nature. 

49. The only question is "if the peti- 
tioner and the supporting respondents 

. have made out a prima facie case in 
>- which arguable issues have been raised. 
No doubt, having regard to the political 
consequences arising out of the impugned 
orders made by the Governor, the ques- 
tions raised in this case have attracted a 
considerable amount of public attention. 
It is also clear from the averments in the 
petition that a large measure of contro- 
versy has been raised and is vigorously 
pursued in the press. But, in my view, 
it is not just enough for the issue of a 
rule nisi in this case that a section of 
the public, and even a large section of 
the public is interested in the questions 
raised by the petitioner. It is again not 
just enough that controversial questions 
relating to the Constitution have been 
raised by the petitioner. It is easy for 
a petitioner in writ proceedings to raise 
questions touching one or other provi- 
sions in the Constitution. It is equally 
easy for a petitioner in wilt proceedings 
to contend that controversial questions 
relating to interpretation of the Consti- 
tution have been raised. But in consi- 
dering the question if a rule nisi ought 
to be issued, the test is, as it always 
”• must be, if arguable issues have been 
' raised by the petitioner. That was the 
test prescribed by the Supreme Court in 
AIR 1964 SC 1636 (supra), and that 
test must be satisfied before _ a rule nisi 
can be issued by this Court in this pro- 
ceeding. 

50. In my view, the _ petitioner has 
failed to make out a prima facie case. 


He has failed to raise any arguable issues. 
The Governor in making the appointment 
of the Chief Minister under Article 164 
(1) of the Constitution acts in his sole 
discretion. There is no scope for argu- 
ment on this question. The exercise of 
this discretion by the Governor cannot 
be called in question in writ proceedings 
m this Court 

51. For the reasons mentioned above, 
this application is rejected. There will 
be no order as to costs. 

CWM/D.V.C. Application rejected. 
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— 'Client’s money* with solicitor not in- 
come — Solicitors hold money as trustee 

— English Common Law principles to 
govern their relationship — (Trusts Act 
(1882), S. 88 — Money left with solicitor 
for some work to be done by him — 
Solicitor holds the money as trustee) — 
(Contract Act (1872), S. 171 — Money of 
client with solicitor — Solicitor has lien 
over it for his costs) — (Words and 
Phrases — "Client’s money” — Expres- 
sion means the same thing as in England). 

Certain unclaimed balances of amounts 
entrusted by clients to their solicitors 
(assessee firm) for some work being done 
by them were ultimately transferred to 
the assessee’s profit and loss account. 
The Revenue sought to treat it as revenue 
receipts liable to tax 
Held, that the amounts were clients’ 
moneys and are not profits and therefore 
not assessable to tax (Paras 13 & 16) 
In the absence of statutory provisions 
in India, English Common Law principles 
based on justice, equity and good consci- 
ence should govern the relationship be- 
tween solicitors and clients in India. 
Similarly, since in India there are no 
rules like the Solicitors Accounts Rules 
as in England, the expression "client’s 
money” should mean the same thing as 
In England. Since, therefore, a solicitor 
In India fulfils the description of legal 
adviser the advantages, if any, gained by 
him in his fiduciary character must be 
governed by the provisions of S. 88 of 
the Trusts Act Although standing in a 
fiduciary capacity a solicitor as agent of 
his principal, namely, the client has a 
lien on client’s money and over goods bail- 
ed to him for his costs. This is so by 
reason of S. 171, Contract Act AIR 1927 

HL/LUD491/68 
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Bom 542 & AIR 1934 Cal 341 & (1898) 
ILR 25 Cal 887 & (1950) 2 All ER 124, 
Halsbury’s Laws of England (Simond’s 
Edn.) VoL 36, Arts. 85, 131 and 275, Cor- 
dery's "Law Relating to Soliators ' (5th 
Edn.) pp. 144-145, ReL on. 

(Paras 2, 4 & 5) 
The money received by the solicitors 
does not have any profit-making quality 
about it when received. It remains money 
received by a solicitor as "client’s money” 
for being employed in the client’s cause 
The fact that such money has been mixed 
up with solicitor's own moneys or that 
ultimately such moneys were brought 
into profit and loss account does not con- 
vert it into assessee’s money or trading 
receipt or income AIR 1954 Pun) 61 Dist 
(19391 22 Tax Cas 51=7 ITR 316 (C A.). 
Foil. (Paras 13 & 16) 

Even though the remedy of some of 
the clients may have become barred by 
limitation, even then the barred debt did 
not become Income of the assessee and 
could not be taxed under the Income-tax 
Act (1963) 49 ITR 578 (Bom), Foil 

(Para 37) 

Cases Referred Chronological Paras 

(19G3) 49 ITR 578 (Bom ) Kohinoor 
Mills Co Ltd. v Commr of I T, 
Bombay City 37 

(1959) AIR 1959 SC 346 (V 46)= 

(1959) 35 ITR 519, Punjab Distil- 
ling Industries Ltd. v Commr 
of IT, Simla 13,14,16 

(1954) AIR 1954 Punj 61 (V 41)= 

(1953) 24 ITR 597. Punjab Distil- 
ling Industries Ltd. v Commr 
of I T . Simla 9 11, 16 

(1950) (1950) 2 All ER 124=1950 

Ch 491, Loescher v Dean 5 

(1939) 22 Tax Cas 51=7 ITR 316 
(CA) Morley (Inspector of Taxes) 
v TattersaU 9, 11, 12 13. 16 

(1934) AIR 1934 Cal 341 (V 21)= 

ILR 60 Cal 1442, Damodar Das 
v Morgan & Co 2 

(1927) AIR 1927 Bom 542 (V 14)= 

ILR 51 Bom 855, Tyabn Dayabhai 
& Co v Jetha Devji & Co 2 

(1898) ILR 25 Cal 887=2 Cal WN 
508, Khetter Knsto Mitter v. 

Kally Prosunno Ghose 2 


B L . Pal with N L. Pal, for Applicant} 
D Pal, for Respondent 
BANERJEE, J — This reference, under 
Section 66 (1) of the Indian Income-tax 
Act 1922 raises an interesting question 
about solicitor- client relationship 

2 The institution of Solicitors is an 
English institution, which has been im- 
ported to or copied by this country Jn 
dealing with the position of Solicitors In 
India. Marten, C J , observed in Tyabjl 
Dayabhai & Co v v Jetha Devsi & Co- 
AIR 1927 Bom 542.— 

"In the first place it, must be dearly 
understood that the rights and duties of 


attorney are in no way part of the indi- 
genous law or practice in India. Their 
profession originates from England, it 
grew up under the English Common Law 
and it is dear that it was the Common 
Law which governed their rights and 
duties m the King’s Courts established 
by the Supreme Court Charter of 1823 to 
which Courts our present High Court is 
the successor” 

This Court quoted with approval the 
above observation In Damodar Das v 
Morgan & Co . AIR 1934 Cal 341 and 
Panckndge, J. observed. 

"Mutatis mutandis those words appear 
to me to apply to the Calcutta High 
Court I take the learned Chief Justices 
words as amounting to a statement that 
the rights of an attorney In India are tha 
6ame as the rights of a solicitor in Eng- 
land, except in so far as the latter have 
been diminished or increased by statute.” 
There are good reasons why the English 
Common Law principles should be ap- 
plied in relation to Indian Soliators 
Those principles are based on justice, 
equity and good conscience and, zn the 
absence of statutory provisions in this 
country, should govern the relationship 
between solicitors and clients This view 
was expressed by Jenkins, J, /as he then 
was) in Khetter Knsto Mitter v Kally 
Prosunno Ghose, (1898) ILR 25 Cal 887, 
in the following language — 

"These principles appear to me to be- 
the clear result of the authorities in 
England and founded, as they are, on 
justice, equity and good conscience, I see 
no reason why they should not apply fit 
this country" 

3. Now, the relationship in which a 
solicitor stands with his client, under the 
English Common Law, particularly in 
respect of client's money, has been des- 
cribed in Halsbury’s Law of England 
(Simonds Edition), Volume 36 in the fol- 
lowing language — 

(Article 85) "The relationship between 
solicitor and client is a fiduciary one, but 
it does not follow that a solicitor is xa 
all respects a trustee in relation to his 
client Ordinarily the relationship be- 
tween solicitor and client is that of agent 
and principal and therefore tune will run 
against the client m respect of money left 
in his solicitor’s hands, but special cir- 
cumstances, as where money is paid by 
the client to his solicitor for a particular 
purpose may constitute the solicitor a 
trustee of that money m relation to the 
client, so that time will not run against 
the client to preclude his recovery of 
money, not applied for the particular 
purpose.” 

***** 

(Article 131)! "The obligations of a 
collator towards his client may be view- 
ed from two aspects, namely, that of 
equity, and that of the Common Law In 
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equity the relationship of solicitor and 
client is recognised as a fiduciary rela- 
tionship and carries with it obligations on 
the solicitor’s part to act with strict fair- 
ness and openness towards his client; for 
failure to fulfil this obligation a solicitor 
will be liable to make compensation in 
respect of any resulting loss to his client, 
though the circumstances are not such as 
would sustain an action for deceit at com- 
mon law. By the common law a solici- 
tor’s retainer imposes on him an obliga- 
tion to be skilful and careful; for failure 
to fulfil this obligation he may be made 
liable in contract for negligence, whether 
he is acting for reward or gratuitously, 
and whether he has or has not a practis- 
ing certificate in force at the time. 

* * * * * 

A solicitor, like any" other individual, 
is liable for his wrongful, acts, and, if 
the circumstances justify the charge, may 
be made liable to his client in tort as, for 
example, in an action for deceit or libel 
or conversion. So, too, when acting as 
agent for his client he is under the ob- 
ligations ordinarily imposed by the law 
of agency upon an agent; for example, 
he is bound to allow his client to inspect 
documents relating to an action in which 

the solicitor acted for the clients.” 

***** 

(Article 275]: "A solicitor who, as soli- 
citor for a client, has received and has in 
his hands money of the client, may be 
ordered, on application being made by or 
on behalf of that client or his personal 
representatives, under the Court’s inher- 
ent jurisdiction over its officers, to ac- 
count for money received or paid and to 
pay over to the client, or into Court, the 
balance due to the client after deducting 
any money owing to the solicitor by the 
client for costs or other reason. If mis- 
conduct was not alleged the auplication 
■was formerly a proper one to make at 
chambers, and it is now usually made 
there by summons under a special rule 
of Court, and the order may be_ enforc- 
ed by attachment if it comes within an 
exception to the Debtors Act, 1869, and 
the payment is defined with sufficient 
certainty.” 

4. In Cordery’s 'Law Relating to Soli- 
citors” (5th Edition] at pp. 144-145, the 
same view appears: 

"The usual relation of solicitor and 
client is that of agent and principal, and 
this is so in respect of the_ client’s moneys 
received by the solicitor in the ordinary 
course of business. In the absence _ of 
special circumstances, therefore, the Limi- 
tation Act, 1939, Section 2 (q), which bars 
the action in six years, will run from the 
time of the receipt by the solicitor or 
last acknowledgment or part payment. 

***** 

"Special circumstances are needed to 
raise the relation of trustee and cestui 


que trust between solicitor and client, as 
where the solicitor receives his client’s 
money not for remittance, nor as banker 
merely, but for a particular purpose, and 
with the duty of holding it for the bene- 
fit of the client, and keeping it until it 
is called for.” 

At p. 441 of the same book the following 
passage appears: — 

"Every solicitor who holds or receives 
client’s money including money proper to 
be paid in under Rule 4, is bound to keep 
and maintain separate bank account for 
clients’ money and without delay to pay 
such money into his client account; and 
any solicitor may keep more than one 
client account. 

Clients’ money Is trust money in the 
wider sense demanded by the general 
law of trusts; and thus, for example, on 
a solicitor’s bankruptcy the chose in ac- 
tion represented by the client account is 
'property held by the bankrupt on trust 
for another person’ within Section 38 of 
the Bankruptcy Act, 1914, and does not 
vest in the trustee in bankruptcy.” 

The expression client’s money has a well- 
known meaning, as appears from the de- 
finition of the expression in the English 
rules known as Solicitors’ Accounts 
Rules, 1945. In the said rules client’s 
money is defined as: — 

"Client’s money shall mean money held 
or received by a solicitor on account of a 
person for whom he is acting in relation 
to the holding or receipt of such money 
either as a solicitor or, in connection with 
his practice as a solicitor, as agent, bailee, 
stakeholder or in any other capacity; pro- 
vided that the expression 'client’s money’ 
shall not include: — 

(a] money held or received on account 
of the trustees of a trust of which the 
solicitor is solicitor-trustee, or 

(b) money to which the only person 
entitled is the solicitor himself, or in the 
case of a firm of solicitors, one or more 
of the partners in the firm.” 

Although we have no rules like the Soli- 
citor’s Accounts Rules in this country, we 
think that the expression 'client’s money’ 
should not be given a different meaning 
in this country. 

5. In this context we need remind 
ourselves of the provisions of Section 88 
of the Indian Trusts Act, 1882, which 
reads as follows: — 

"Where a trustee, executor, partner, 
agent, director of a company, legal ad- 
viser, or other person bound in a fiduci- 
ary character to protect the interests of 
another person, by availing himself of 
his character, gains for himself any 
pecuniary advantage, or where any per- 
son so bound enters into any dealings 
under circumstances in which his own 
interests are, or may be, adverse to those 
of such other person and thereby gains 
for himself a pecuniary advantage, he 
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must hold for the benefit of such Other 
person the advantage so gained.” 

Now, a solicitor in this country fulfils 
the description of legal adviser and the 
advantages, if any, gained by him in his 
fiduciary character must be governed by 
the provisions of Section 88 of the Trusts 
Act Although standing in a fiduciary 
capacity a solicitor, as agent of his princi- 
pal, nam ely the client, has a lien on 
client money and over goods bailed to 
him for his costs. This appears from 
Section 171 of the Indian Contract Act. 
This is also so in England, as appears 
from Locscher v Dean, (1950) 2 All ER 
124. What happened in this case was 
that a p lam tiff obtained a decree for 

specific performance of a contract to con- 
vey certain property, subject to the pay- 
ment by him of £ 268 4s. 9d. to the de- 
fendant and was awarded costs. On April 
17. 1950, the money was paid to the de- 
fendant's solicitors who attended the 
completion on the defendant's b eh al f , and 
the conveyance was made to the plain- 
tiff. On the same day the plaintiff ap- 
plied for and obtained an order nisi to 
garnishee all debts due from the defen- 
dants solicitors to the defendant in res- 
pect of the plaintiff's costs, which had 
been taxed at £ 268 16s. 5d. On Apnl 
19, 1950, the garnishee order having 
been served on them, the defendant’s 
solicitors took out a summons in the ac- 
tion for a c h arging order in respect of 
their own costs under Section 69 of the 
Solicitors’ Act, 1932. On the above facts, 
Harnam, J , held that although, as they 
were bound to do, the solicitors had plac- 
ed the money received by them from the 
plaintiff in the "client account” opened 
by them, they had a hen on it for the 
amount of their costs Incurred on the de- 
fendant’s behalf, and as by a garnishee 
order the creditor could not be put m 
any better position than the debtor, the 
garnishee order nisi must be discharged 
to the extent of the solicitors’ hen. 

6. Bearing m mind the above legal 
position, we have now to turn to the 
facts involved in the present case. 

7, The assessee is a well-known firm 
of solicitors in Calcutta. The assessment 
year involved is the year 1957-58, cor- 
responding to the previous year ended on 
December 31. 1956 In its profit and loss 
account, the respondent assessee had cre- 
dited a sum of Rs. 4078, representing 
the aggregate of the unclaimed balances 
in as many as 83 personal ledger ac- 
counts of the assessee'a clients, who had 
advanced money to them in connection 
with cases entrusted with the assessee 
some years back. Even after final ad- 
justments of bills small balances conti- 
nued to be carried forward from year to 
year till December 31, 1956, when the 
assessee thought of closing the accounts 


of the clients and transferred the balan- 
ces to the profit and loss account This 
amount of Rs. 4078 inflated the net pro- 
fit of the assessee to the same extent and 
was ultimately apportioned as between 
the partners of the assessee in their res- 
pective profit sharing ratio. The Income- 
tax Officer added back the said amount 
to the total assessable income of the 
assessee with the following observation. 

"Client's unclaimed balances written off 
being in the nature of professional in- 
come.” 

8. The assessee appealed before the 
Appellate Assistant Commissioner and 
contended that the relationship between 
solicitors and clients was the relation- 
ship between a trustee and a benefidaiy 
and since the T .imitation Act did not ap- 
ply in the matter of recovery of amount 
deposited by clients, the liability of the 
assessee continued in spite of the fact that 
certain unclaimed balances had been 
written off and transferred to the profit 
and loss account The Appellate Assis- 
tant Commissioner accepted the assses- 
see’s contention and directed the dele- 
tion of a sum of Rs 4078 from the total 
income of the assessee 

9- Thereupon, the Revenue preferred 
an appeal before the Appellate Tribunal. 
It was contended by the Revenue that 
the conduct of the assessee in appropriat- 
ing the unclaimed balances in the con- 
stituents’ account raised a strong pre- 
sumption that the sum of Rs 4078 had 
been earned as professional income. The 
Revenue relied on the decision of the 
Punjab High Court in Punjab Distilling 
Industries Ltd. v Commissioner of In- 
come-tax. Simla. (1953) 24 ITR 597- (AIR 
1954 Punj 61). The Tribunal distinguish- 
ed the facts of the Punjab case from the 
facts of the instant case and following 
the principles laid down m Morley (Ins- 
pector of Taxes) v Tattersall, (1939) 22 Tax 
Cas 51=7 ITR 316 (C.A.) came to the 
conclusion that the unclaimed balances 
in the clients’ accounts were "obviously 
liabilities” of the assessee firm, when 
first received and no subsequent opera- 
tions could turn them into "professional 
receipts”. The Tribunal further observed 
that the mere fact that the unclaimed 
balances had been credited to the profit 
and loss account of the assessee would 
not change the character of the amount, 
which were "evidently the clients' 
money”. In that view of the matter, the 
Tribunal dismissed the appeal. 

10. Thereupon, the Revenue obtained 
reference of the following question of law 
to this Court — 

"Whether, on the facts and in the cir- 
cumstances of the case, a sum of Rs. 
4,078 representing unclaimed balances In 
the accounts of the clients and credited 
to the profit and loss account of the as- 
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sessee firm were revenue receipts and as 
such liable to tax under the Indian In- 
come-tax Act, 1922?” 

11. It was contended by Mr. B. L. Pal, 
learned Counsel for the Revenue, that 
the assessee carried on a business or pro- 
fession and the different sums of money 
received by the assessee from its clientele 
were trading receipts and the balance 
thereof, if transferred to the profit and 
loss account, would constitute income of 
the assessee. Mr. Pal, in his fairness, did 
not dispute that the assessee was bound 
to refund the balance of the money if 
demanded by the client, but nevertheless 
contended that if the unrefunded money 
be taken to the profit and loss account, 
resulting in augmentation of the profit, 
that would constitute income. He argued 
that the case of 22 Tax Cas 51—7 ITR 
316 (C. A.) (supra) was distinguishable 
on facts and the Tribunal was in error 
being guided thereby. He contended 
that the case of (1953) 24 ITR 597— (AIR 
1954 Punj 61) (supra) was nearer the 
facts of the present case and should have 
been followed and the Tribunal was in 
error in electing to be misguided by the 
V. pglish decision in Tattersall case, (1939) 
22 Tax Cas 51=7 ITR 316 (C.A.) (supra) 
which was distinguishable. 


12. The argument of Mr. Pal neces- 
sitates the examination of the two deci- 
sions in some details. In (1939) 22 Tax 
Cas 51=7 ITR 316 (C.A.) the facts were 
like this. Messrs. Tattersall, a firm which 
carried on the business of auctioneers of 
horses, had as one of the conditions of 
sale that no purchase money would be 
paid or remittance sent by post without 
written order. Unclaimed balances 
amounting, in course of time, to consider- 
able sums remained in the firm’s hands; 
at all times the firm considered itself 
liable to pay such balances as and when 
claims were made. Under the partner- 
ship deed by which the firm was consti- 
tuted, part of the unclaimed balance was 
transferred to the credit of the partners 
and provision was made for subsequent 
annual transfers. The deed provided 
also that any payments which might be 
claimed and made in respect of the 
balances should be borne by the partners 
in proportion to their shares of profits at 
the date of payment. The question arose 
whether the unclaimed balances trans- 
ferred to the partners were trading re- 
ceipts in respect of which the assessee 
was assessable to Income-tax under Case I, 
Schedule D of the English Income-tax 
Act. Giving a negative answer to the 
question Sir Wilfrid Greene, M. R. ob- 
served: — 

"Now the Crown put forward two argu- 
ments. The learned Solicitor-General 
put forward one argument and adumbrat- 
ed another argument which he only 
' sketched and did not develop. Mr. Hills 


would have none of the Solicitor-General’s 
argument and developed at considerable 
length the argument which the learned 
Solicitor-General had only adumbrated. 
Both arguments proceeded on the footing 
that it was impossible to say that the 
sums when received were trade receipts. 
That was subject to a qualification, I 
think, in the Solicitor-General’s argu- 
ment, as will appear when I came 
to describe it. It might, I think, 
be more convenient to deal with 
Mr. Hill’s argument first, because that 
is the one which starts off with this per- 
fectly clear admission, that the money 
when received from the purchasers was 
not a trade receipt. That proposition, I 
should have thought, in any case, was 
quite incontestable. The money which 
was received was money which had not 
got any profit-making quality about it; it 
was money which, in a business sense, 
was the client’s money and nobody else’s. 
It was money for which they were liable 
to account to the client, and the fact that 
they paid it into their own account, as 
they clearly did, and the fact that it re- 
mained among their assets until paid out 
do not alter that circumstance. It would 
have been for income-tax purposes, in my 
judgment, entirely improper to have 
brought those receipts into the account 
at all for the purpose of ascertaining the 
balance of profits and gains. Indeed, as 
I have said, the Crown did not suggest 
that that would have been proper. But 
what was said was this: Mr. Hills’ argu- 
ment was to the effect that, although 
they were not trading receipts at the 
moment of receipt, they had at that 
moment the potentiality of becoming 
trading receipts. That proposition in- 
volves a view of Income-tax Law in 
which I can discover no merit except 
that of novelty. I invited Mr. Hills to 
point to any authority which in any way 
supported the proposition that a receipt 
which at the time of its receipt was not 
a trading receipt could by some subse- 
quent operation ex post facto be turned 
into a trading receipt, not, be it observ- 
ed, as at the date of receipt, but as at 
the date of the subsequent operation. It 
seems to me. with all respect to that 
argument, that it is based on a complete 
misapprehension of what is meant by a 
trading receipt in Income Tax Law. No 
case has been cited to us in which any- 
thing like that proposition appears. It 
seems to me that the quality and nature 
of a receipt for Income-tax purposes is 
fixed once and for all when it is received. 
"What the partners did in this case, as I 
have said, was to decide among them- 
selves that what they had previously re- 
garded as a liability of the firm they 
would not for practical reasons, regard 
it as a liability; but that does not mean 
that at that moment they received some- 
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thing, nor does it mean that at that 
moment they imprinted upon some exist- 
ing asset a quality different from what it 
had possessed before There was no 
mating asset at all at that time All 
that they did, as I have already pointed 
out, was to write down a liability item in 
their balance-sheet, and how m the world 
by effecting that operation you can be 
said to have converted a sum received 
years and years ago into something which 
it never was in a thing which, with all 
respect, passes my comprehension. 1 ’ 

13 Mr Pal argued that we should 
not be guided by Tattersall’s case (1939) 
22 Tax Cas 51=7 1TR 316 (C A ) because 
In that case there was no money initially 
paid as was done m the instant case He 
submitted that what was done in that case 
was to put a horse belonging to a client 
to auction. The proceeds of the sale was 
money belonging to the auctioneer's 
client, as much as the animal itself had 
belonged to the client. The auctioneer 
might have been entitled to some remune- 
ration out of the money received but for 
all practical purposes the sale proceeds 
did not belong to the auctioneer but to 
the client On the other hand, he sub- 
mitted when money was made over to 
the solicitor, in the Instant case, the soli- 
citor received the money as trading re- 
ceipt That character, he submitted, was 
impressed upon the money throughout and 
the balance of that money, even though 
refmdable to the client when transfer- 
red to the profit and loss account would 
be profit out of trading receipt and con- 
sequently assessable to Income-tax. In 
our opinion, this argument should not be 
accepted. The argument proceeds on an 
entire misconception of the character of 
client's money received by a solicitor 
The solicitor is the agent of the client 
The client makes over the money to the 
solicitor for some work bemg done by the 
Solicitor as h is agent The money must 
be employed to that purpose and must 
not be treated as money received for any 
other purpose This position is not al- 
tered by the fact that the solicitor retains 
a lien upon the balance of the money 
for his costs. The result of solicitor 
having a lien on the balance of the money 
is no more than a person having a charge 
on somebody else’s money We are of 
the opinion that when a solicitor receives 
money from his client, he does not do so 
as a trading receipt but he receives the 
money of the principal m his capacity 
as an agent and that also in a fiduciary 
capacity The money so received does 
not have any profit making quality about 
it when received. It remains money re- 
ceived by a solicitor as "client s money” 
for being employed in the client’s cause. 
The solicitor remains liable to account 
by this money to his client The fact 
that in Tattersall a case, 22 Tax Cas 51= 


7 ITR 316 (C.A.) there was an animal 
entrusted to an auctioneer for auction 
and, in the instant case, there was money 
paid to solicitor by a client will not make 
any difference, if initially the money was 
not received as trade receipt. In the 
case of Punjab Distilling Industries Ltd. 
v Commissioner of Income-tax, Simla, 
(1959) 35 ITR 519= (AIR 1959 SC 346), 
the Supreme Court had occasion to con- 
sider the case of Tattersall, (1939) 22 
Tax Cas 51=7 ITR 316 (C, A ) (Supra) and 
observed. — 

"All that this case decided was that 
moneys which were not when received. 
Income — and as to this there was no 
question — could never latter become in- 
come ” 

Since we are convinced that money re- 
ceived by the assessee from its clients 
were not trading receipts but were 
clients’ money, to be held in a fiduciary 
capacity, we are of the opinion that the 
decision m Tattersall s case will apply to 
the facts of the instant case and should 
not be ignored as was contended by Mr 
PaL 

14 We now turn to examine the 
Supreme Court decision in Punjab Dis- 
tilling Industries Ltd. case. (1959) 35 
ITR 519= (AIR 1959 SC 346) on which 
Mr Pal so much relied, being the deci- 
sion m appeal from the Punjab High 
Court, decision on which the Revenue re- 
lied before the Tribunal. What happen- 
ed m that case was that the assessee ear- 
ned on business as a distiller of country 
liquor and sold the produce of its distil- 
lery to licensed wholesalers. After World 
War II difficulty was felt in finding bot- 
tels in which liquor was to be sold. To 
relieve the scarcity, the Government de- 
vised a scheme whereby the distiller was 
entitled to charge the wholesaler a price 
for the bottles m which liquor was sup- 
plied, at rates fixed by the Government, 
which he was bound to repay when the 
bottles were returned. In addition to the 
price fixed under the Government 
scheme, the assessee took from the whole- 
salers certain further amounts, describ- 
ed as "security deposits’', without the 
Government’s sanction and entirely as a 
condition imposed by the assessee itself 
for the sale of its liquor The moneys 
described as "security deposits” were 
also returned as and when the bottles 
were returned but in this case the entire 
sum taken in one transaction was re- 
funded when 90 per cent of the bottles 
covered by it were returned. The price 
of the bottles received by the assessee 
was entered by it in its general trading 
account while the additional sum was 
entered in the general ledger under the 
heading "empty bottles return security 
deposit account” The question arose 
whether the assessee could be assessed 
to tax on the balance of the amounts of 
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these additional sums left after the re- 
funds made thereout. In proposing an 
affirmative answer to the question the 
Supreme Court held, (i) that in re alisin g 
the additional amount described as secu- 
rity deposit the assessee was really charg- 
ing an extra price for the -bottles, and 
the additional amount was actually a 
part of the consideration for the sale of 
the liquor and was part of the price of 
what was sold: it did not make any dif- 
ference that the additional amount was 
entered in a separate ledger termed 
"empty bottles return deposit account , 
for what was a consideration for the sale 
did not cease to be so by being written 
up in the books in a particular manner 
nor did the fact that the price of the 
bottles was repaid as and when the : bot 
ties were returned whereas the additional 
2L wire repaid in lull when 90 PK 
cent of the bottles were returned afiect 

th (ii?'th S at°as the wholesalers were clearly 
under no obligation to return the bottles, 
the additional sums taken were not secu- 
ring deposits and the fact that they were 
described as such was alone not sufficient 
to create an obligation to return the bo - 
ties there could be no security given for 
the 'return of bottles unless there was a 
right to their return; 

liHl that as the additional amounts 
,.w" „e *e integral part of the coimner- 
&“r£Stion ot the sale. of tauo^m 
bottles and when they were paid we 
fhemoMys of the assessee and remarnrti 
thereafter the moneys of the assesses, 
they were the assessee’s trading receipts, 
therefore the balance of these addi- 
Sfter aerdunds made 

thereout were assessable to tax. . 

15. Towards the end of the judgmen 
the Supreme Court observed. 

«Tf we are right in our view that the 
_m nl1 nts were trading receipts, it follows 
that they must have a profit-making qua- 
Utv about them. Their payment was in- 
sisted upon as a condition upon wkidi 
alone the liquor would be supplied with 
an ’i^reement that they would be repaid 
+ho rpfiim of the bottles. They were 
part of the transactions of sale of hquor 
which produced the profit and ^therefore 
they had a profit-making duality. Ag^h 
a wholesaler was quite free to return 

did nofretu^ftem the appellant had 

S? liability to refund It would then 
keep the moneys as its m,' e 

would then certainly be profit, ine 
monevs when paid were the moneys of the 

them.” , . . 

Ifi We do not think that the pnnci- 


case. In Punjab Distilling Industries case, 
(1959) 35 ITR 519= (AIR 1959 SC 346) 
(supra) what was received was price of 
the bottles, which price included the 
security deposit. There only remained a 
contingency for which a part of the price 
was to be returned to the wholesalers. 
Since the money so received was im- 
pressed with the character of price, from 
tiie inception, the contingency that the 
part of the money was refundable did 
not change the character of the unre- 
funded money. The receipt thus consti- 
tuted tradin g receipt. In the instant 
case, we have already observed, the 
money received was money of the prin- 
cipal received by the agent in a fiduciary 
capacity, for being employed for the 
work of the principal entrusted to the 
agent We have already seen that the 
balance of the money was refundable by 
the agent to the principal. Since the 
money was impressed with the character 
of somebody else’s money, namely, clients’ 
money, it did not become the income of 
the assessee. It may be, in the absence 
of a Rule like the Solicitors’ Account 
Rules in this country, the assessee mixed 
up this money with its own money and 
may have deposited the money in its own 
bank account; it may be that this money 
remained part of the general assets of 
the assessee for a long time; but this 
mixing up did not have the result of con- 
verting the money into the assessee’s 
money or trading receipt or income. That 
being the position, we do not think that 
the Tribunal was wrong in not relying 
upon the Punjab case, (1953) 24 ITR 
597= (AIR 1954 Punj 61) and being guided 
by Tattersall case, (1939) 22 Tax Cas 51 
=7 ITR 316 (C. A.) in this matter. 

17. It was lastly contended, on behalf 
of the Revenue, that since the solicitor 
did not stand in the position of a trustee 
to the client and since Limitation Act ap- 
plied, the remedy of the clients to reco- 
ver sum of the balances may have be- 
come barred by limitation. We do not 
think that this consideration in any way 
alters the legal position. In the case of 
Kohinoor Mills Co., Ltd. v. Commissioner 
of Income-tax, Bombay City, (1963) 49 

ITR 578 (Bom), a question similar to that 
which we have to consider came up for 
consideration. There certain wages were 
payable but they were unclaimed and 
their recovery became barred by limita- 
tion. Nevertheless, the Bombay High 
Court held that the debt subsisted, not- 
withstanding that the recovery had be- 
come barred by limitation. There was 
no 'cessation of trading liability” within 
the meaning of Section 10 (2A)- and the 
amount of such wages could not be added 
to income. Thus even though the reme- 
dy of some of the clients may have be- 
come barred by limitation, even then the 
barred debt did not become income of the 
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assessee and could not be taxed under 
the Income-tax Act. 

18 In the view that we take we 
answer the question referred to this 
Court in the negative and in favour ol 
the assessee The assessee is entitled to 
costs of this Reference 
13 K.L ROY, J — I agree. 

TVN/D V C. Reference answered in 

the negative. 
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Rahini Roy Plaintiff v M/s JethmuH 
Bhojra] and another Defendants 
Suit No 96 of 1967 D /- 19 6 1968 

(A) Civil P C. (1908) O 37 Rr 2 and 
4 „ Negotiable instruments — Summary 
procedure — Setting aside of decree pass- 
ed under R. 2 — Maintainability of ap- 
plication. 

It is not correct to say that the Court 
can only set aside a decree under O 37 
R 4. if the defendant fails to obtain leave 
to defend or having obtained such leave 
has not appeared and defended the suit. 
It will be too narrow a construction to 
say that if he appears after getting the 
leave to defend, he cannot make an ap- 
plication under O 37 R 4 in any case. 
(Nature of jurisdiction under O 37 and 
the nature of a decree under R 2 there- 
of indicated) AIR 1964 Bom 251 Relied 
on. (Para 5) 

(B) Civil P C. (1908) O 37, R. 4 — 
Negotiable instruments — Summary pro- 
cedure — Application to set aside decree 
passed under R 2 of O 37 — Held on 
facts that there were no special circum 
stances for the Court to use its judicial 
discretion for setting aside the decree 
AIR 1964 Bom 251 Explained AIR 1949 
Mad 742 & AIR 1957 Mad 752 Dist. 

(Para 6) 

Cases Referred Chronological Paras 
(1964) AIR 1964 Bom 251 (V 51)= 

66 Bom LR 277 Ram Chandra 
Dhundu v Vithaldas Gokul da s 5, 7 
(1957) AIR 1957 Mad 752 (V 44)= 

TT.R (1958) Mad 110 M. A. Ethira- 
julu Naidu v T K. C. K. Pamkkar 7 
(1949) AIR 1949 Mad 742 (V 36)= 

1949 1 Mad LJ 514, S Murahart 
Rao v K. Bapayya 7 

Tibrewalla, for Petitioner 
ORDER — This is an application on 
behalf of the petitioner a partnership 
firm, under Order XXXVII Rule 4 of the 
Code of Civil Procedure for setting aside 
a decree passed by me as an undefend- 
ed suit on 8th September 1967 Admit 
tedly this suit was instituted as a sum 
mary suit under Order XXXVII on thre e 
GL/LL/D70/68 


r Jethmull Bhojraj (Masud J) A.LK, 
hundis for Rs. 10 000/- each payable to 
the p laintiff or order 180 days after the 
said date without grace. The said hundis 
were drawn by the petitioner firm. M/s. 
Jethmull Bhojraj on K. K. Sukham and 
were purported to have been accepted by 
one K. C. Sukla, the defendant No 2. The 
said hundis on maturity were duly pre- 
sented to the defendant No 2 for pay- 
ment but were dishonoured by non pay- 
ment due notice of which was given to 
the defendant No 1 also The defendants 
having failed and neglected to pay the 
amounts of the said hundis, the present 
suit was instituted against the defendants 
for a decree for Rs. 35 365/- on 12th 
January 1967 On 9th February 1967, 
the defendant No 1 was informed by one 
of its assistants that Writ of Summons in 
the said summary suit along with a notice 
dated 8th February 1967 was purported 
to have been served upon the defendants. 
On 21st February 1967 the firm by a 
Master’s Summons taken out by its at- 
torneys, Khaitan & Co made an applica- 
tion m the said suit, inter alia, for setting 
aside the purported service of the writ 
of summons and alternatively for leave 
to enter appearance and to defend 
the suit On 28th June, 1967 the said ap- 
plication came up for hearing before R M. 
Dutta, J who was pleased to grant him 
leave to defend on condition that the pe- 
titioner would furnish security to the ex- 
tent of Rs 30 000/ to the satisfaction of 
the Registrar within one month. His 
Lordship was further pleased to direct 
that in case no security is furnished, 
there would be no order on the said ap- 
plication. Thereafter an application for 
leave to file the Memorandum of Appeal 
without a certified copy was presented 
before the Court of Appeal consisting of 
Ray and S K. Mukherjee, JJ„ against 
the said order of R M Dutta, J The said 
application however was withdrawn with 
the leave of the Appeal Court The de- 
fendants having failed to deposit the sum 
>r f -Rs jr ^uimiaiiur oi* dhr undo* 

of Dutta, J„ the matter appeared in my 
undefended list on 8th September 1967, 
and a decree was passed. It is alleged 
that the petitioner for the first time came 
to know of the ex parte decree on 21st 
December 1967 On 2nd February 1968, 
the Memorandum of Appeal was filed on 
behalf of the petitioner against the said 
decree But the said Memorandum of 
Appeal was returned to the defendant No. 
1 s solicitor as the same was filed out of 
time. On 19th February 1968 the pe- 
titioner made an application before the 
Appellate Court for condonation of delay 
In preferring the said appeal and for ex- 
tension of time to file the Memorandum 
of Appeal. On 5th March, 1968. the said 
application came up for hearing before the 
Appellate Court and their Lordships were 
pleased to deliver a judgment by which 
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the said application was dismissed. There- 
after, on 11th March, 1968, the present 
application is filed. 

2. The short point to be decided in 
this application is whether there are 
"special circumstances” within the mean- 
ing of O. XXXVII R. 4 of the Code which 
would enable me to exercise my discre- 
tion to set aside the decree passed by me. 
Order XXXV3I, Rule 4 reads as follows: 

"4. — After the decree the Court may, 
Under special circumstances, set aside the 
decree, and if necessary stay or set aside 
the execution, and may give leave to the 
defendant to appear to the summons and 
to defend the suit, if it seems reasonable 
to the Court so to do, and on such terms 
as the Court thinks fit.” 

The words "the decree” and "the sum- 
mons” in Rule 4 must refer to Order 
XXXVH, Rule 2 which provides: 

2 (1). — All suits upon Bills of Ex- 
change, Hundis or Promissory Notes may, 
In case the plaintiff desires to proceed 
hereunder, be instituted by presenting a 
plaint in the form prescribed; but the 
summons shall be in Form No. 4 in Ap- 
pendix B or in such other form as may 
be from time to time prescribed. 


(2). — In any case in which the plaint 
and summons are in such forms respec- 
tively the defendant shall not appear or 
defend the suit unless he obtains leave 
from a Judge as hereinafter provided so 
to appear and defend; and, in default of 
his obtaining such leave or of his appear- 
ance and defence in pursuance thereof, 
the allegations in the plaint shall _ be 
deemed to be admitted, and the plaintiff 
phaH be entitled to a decree 


Admittedly, the summons was served in 
accordance with Form No. 4 in Appendix 
B which provides that a copy of the 
Hundis is to be annexed to the summons 
and not the plaint. The petitioner, how- 
ever, applied for leave to defend under 
Order XXXVH, Rule 3, as stated earlier. 
The petitioner having failed to comply 
with the conditional order passed by 
Dutta, J., leave to .defend is deemed to 
have been refused and the statements in 
£he plaint admitted by the defendants. 


3. Mr. Tebriwalla, Counsel for the 

petitioner, has contended that on the 
face of the three hundis, no decree could 
have been passed against the petitioner 
and, as such, I should exercise my discre- 
tion under Order XXXVH, Rule 4 in 
setting aside the decree. According to 
hirn, the drawer of the hundis, K. K Su- 

Irhnn? had no authority to sign the docu- 
ments on behalf of the petitioner either 

as a partner or otherwise. Secondly, _ K. 
TT Sukhani as ■ partner or authorised 
agent is the drawer and the drawee is 
also K. EL Sukhani in his individual capa- 
city; the acceptor is EL C. Sukla, a differ- 


ent man who is unknown to the peti- 
tioner. Thirdly, the plaintiffs cause of 
action rested on the presentment of the 
hundis to the defendant No. 2 for pay- 
ment and on the fact that the same were 
dishonoured by non-payment by the de- 
fendant No. 2. Relying on Section 37 of 
the Negotiable Instruments Act 1881, he 
has argued that no case has been made 
out in the plaint that K. K. Sukhani in 
his individual capacity has accepted the 
hundis, or that the drawer has dishonour- 
ed it by non-payment. A specific case 
was made out that K. C. Sukla is the 
acceptor and the cause of action arose as 
a result of Mr. Sukla’s 'failure to pay. 
He has drawn my attention to Sections 
27, 33, 61, 91-93 and 148 and wanted 
me to hold that, on a proper construction 
of the said sections read with Section 37, 
I should hold that there was no cause of 
action against the petitioner. 

4. In my view, in the facts and cir- 
cumstances of the case, there is not much 
scope to argue the points raised by Mr, 
Tebriwalla in an application under Order 
37, Rule 4 of the Code. The s umm ary 
procedure has bgen enacted by the Legis- 
lature to expedite suits on negotiable in- 
strument where the defendant, prima 
facie, fails to satisfy the Court that he 
has a good defence. The special proce- 
dure, though a rigorous one, is laid down 
in the interest of the public and, there- 
fore, the Court cannot travel beyond the 
provisions of Order XXXVH. In the 
present case, applications for leave to de- 
fend have been decided and the learned 
Judge passed the conditional order under 
Order XXXVH, Rule 3. The appeal 
against such order was not pursued. The 
petitioner having failed to comply with 
the said conditional order, a decree has 
been passed. The petitioner has got the 
right to appeal against such decree and 
agitate the points in its favour on merits 
in the appeal before the Appellate Court. 

I agree with Mr. Tebriwalla’s contention 
that the failure to file an appeal does not 
mean that the petitioner cannot make an 
application under Order XXXVH, Rule 4 
although his application for condonation 
of delay has been dismissed by the 
Appeal Court, 

5. In my view, the Court has got 
ample jurisdiction under Order XXXVH, 
Rule 4 to set aside a decree passed in a 
suit under Order XXXVH. This is a 
special jurisdiction vested in the Court 
It is, therefore, necessary for the Court 
to follow in strict accordance with the 
procedure mentioned in the said order. 
Order XXXVH, Rule 4 refers to a decree 
and this decree is the decree passed 
under Order XXXVH, Rule 2. Order 
XXXVH, Rule 2 provides that the defen- 
dant has no right to appear or defend the 
plaintiffs suit unless he first obtains leave 
from a Judge to appear and defend. It 



A. I.R. 


220 CaL [Prs. 5-61 Rahinl Roy v Jethmull Bhojra] (Masud J) 


is only when the defendant does not ob- 
tain the leave or where the defendant 
after obtaining such leave does not ap- 
pear and make out a case for good de- 
fence, the plaintiff is entitled to a decree. 
The decree contemplated is a decree under 
cert ain conditions One of the conditions 
is that the defendant must not obtain any 
leave or must not have entered appear- 
ance. Thus where the defendant has ob- 
tained leave and has also entered appear- 
ance within 10 days from the service of 
summons, as set out in Form No 4 Ap- 
pendix B to the Code as in the present 
case it may be logically argued, the de- 
cree passed is not a decree within the 
meaning of Order XXXVII, Rule 2 sub- 
clause (2) But, m my opinion, the pro- 
cedure as to the defendant obtaining leave 
Is set out in Order XXXVII, Rule 3, 
where the Court has been given power to 
grant leave unconditionally or upon any 
terms as the Court thinks fit Where the 
Court imposes conditions but the defen- 
dant does not comply with such condi- 
tions, the leave granted to him stands 
forfeited and the result is that he mibt 
be deemed not to have obtained leave, 
as provided m Order XXXVII, Rule 2 
In such case the leave not having been 
obtained, one of the conditions under 
which a decree may be passed under 
Order XXXVII Rule 2 Is satisfied. In 
the premises the decree passed becomes 
a decree within the meaning of Order 
XXXV II Rule 2 sub-clause (2) and on 
this point I agree with the decision of the 
Bombay High Court m Ram Chandra 
Dhundu v Vithaldas Gokuldas, AIR 1964 
Bom 251 where the learned Judges have 
stated at page 252. 

' Rule 4 must apply to a suit as has re- 
sulted into a decree under the summary 
procedure and it enables the Court to 
set aside the decree which must mean 
the decree made under Rule 2.” 

But this does not mean, in my opinion, 
that the Court can only set aside a decree 
under Order XXXVII, Rule 4 if the de- 
fendant fails to obtain leave to defend or 
having obtained such leave has not ap- 
peared and defended the suit, or, m 
other words, it will be too narrow a con- 
struction to say that if he appears after 
getting the leave to defend, he cannot 
make an application under O XXXVII, 
Rule 4 in any case Thus, I cannot accept 
the contention of the counsel for the 
plaintiff that the application is not main - 
tainable. 

6 The next point to be decided Is 
whether there were special circumstan- 
ces for which I should exercise my 
judicial discretion In setting aside the 
decree. Mr Sankar Ghose has argued 
that far from the fact that there are 
special circumstances which entitle the 
defendant No 1 to have the decree set 
aside, the facts in this case would show 


just the contrary In my view, this Is a 
case where I cannot persuade myself to 
exercise my discretion in favour of the 
petitioner for the following reasons - 

(a) Admittedly, the petitioner took out 
the chamber summons for leave to enter 
appearance and to defend the suit. On 
28th June, 1967, Dutta, J, directed the 
petitioner to furnish security to the 
extent of Rs. 30 000/- to the satisfaction 
of the Registrar within one month from 
the date of the said order The peti- 
tioner has not complied with the said 
order 

fb) The petitioner preferred an appeal 
against the said order of Dutta, J , but 
did not proceed with the said appeal. 

(c) Further indulgence was given to the 
petitioner by extending the date to fur- 
nish security up to 11th August 1967 as 
asked for by the petitioner The peti- 
tioner failed again. 

(d) Time to furnish security was again 
extended till 25th August, 1967, but no 
security was furnished 

(e) The petitioner allowed the refer- 
ence before the Registrar-m-Insolvency 
for furnishing the security to be struck 
out 

(f) Under the Rules of this Court, the 
suit appeared on 6th September, 1967, 
before the Warning Lost of this Court 
The petitioner or his solicitor did not 
choose to mention the matter or to offer 
the security money 

fg) On 8th September 1967 the suit 
appeared m my Peremptory last and a 
decree was passed on the same date. 
There was not a whisper from the side 
of the petitioner between 8th September, 
1967 and 19th February, 1968, when the 
petitioner made an application before the 
Court of Appeal for an order that the 
delay in preferring the appeal be con- 
doned. The petitioner did not choose to 
file an appeal against the decree pass- 
ed by me The Appeal Court on 5th 
March, 1963, dismissed his application for 
condonation of delay and the learned 
Judges have delivered a short judgment 
where Ray, J , after holding that there la 
no sufficient cause which prevents the 
petitioner from taking steps earlier has 
also made the following observations: 

"Further, Counsel for the respondent 
rightly contended that the provisions 
contained in Section 37 of the Negotiable 
Instruments Act were sufficient to clothe 
the drawer with liability The acceptor 
in the present case might not have liabi- 
lity on the instrument, but that would 
not rob the drawer of liability " 

Mr Tebnwalla has argued the same 
point before me that the petitioner has no 
liability as a drawer under Section 37 of 
the Negotiable Instruments Act He has 
fairly conceded that the same point was 
argued before Dutta, J„ and also before 
the Appeal Court Three Judges have 
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decided against his client and I do not 
Seel justified to disturb or review the ex- 
ercise of discretion of the learned Judges. 

(h) No new ground or fact which was 
overlooked by Dutta, J., or by the Appeal 
Court has been pointed out to me. 

(i) Two letters were written by tne 
plaintiff’s solicitor dated 11th October, 
1966 and 12th November, 1966, prior to 
the institution of the suit by registered 
post to the petitioner, but no reply was 
given. The petitioner could have stated 
there that K. K. Sukhani is not the part- 
ner of the petitioner firm or, a t least 
could have denied the Lability under 
Section 37 of the Negotiable Instruments 

The suit has been instituted on 12th 
Tanuarv 1967, and I find an advertisement 
SttS toriia’ Bazar Patrika on 21st Aprf 
1967 (Annexure C to the petition) to the 
Sect that K. K. Sukhani has retired 
from the petitioner firm. 

7. The petitioner has relied upon 
Murahari Rao v. K. Bapayya, AIR 1949 
S 742 and M A. Ethirajulu Naiduv.T. 
K C K pSar, AIR 1957 Mad 752 In 
both these cases the decree was set aside 
because the defendants could not enter 
nnnearance for some reason or other ana 
ihnfthe facts of those cases are distin- 
guishable. Mr Tebriwallahasdraivnmy 

2ds?d Sir discretion in settas asrde 
Scree in the said case 

not 1 complied 
S I haS already stated the circum- 
Sces why tte petitioner’s prayercan- 

granted In the present case, the 
matter S to the Appeal Court; several 
S’iSpence tjas Kanted^h, tan 

the suit appealed mtte wamta ^ 

Sy dtfstm^eretadVeirtacISuor 1 in 

a f gfS'ftetf ^>0 applica- 

VGWD dismissed. 

AIR 1969 CALCUTTA^ fV56 C 38) 
p N MOOKERJEE AND 
A. K- DUTT, JJ. 
r’cinran AH Mina and another, Peti- 
H o^s G v° ! SntAc|«nntion Collector tmd 

another, Opposite Parties. 81? _ 1821 of 
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(A) Constitution of India, Art. 227 — 
Land Acquisition Act (1894), S. 18 — Col- 
lector acting under S. 18 of L. A. Act 
satisfies test of Tribunal for purposes of 
Art. 227 of Constitution. 
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The Collector’s functions under S. 18 
of the Land Acquisition Act are, prima- 
rily, judicial. This is also obvious from 
the contents of the said section, under 
which the Collector has to determine, 
inter alia, before deciding the question of 
reference, whether the applicant is a per- 
son interested, so as to entitle him to 
apply under that section, and whether 
the application is within time. The first 
raises a question of status and involves a 
right of the subject; the second raises a 
point of limitation and involves determi- 
nation of the question whether the en- 
forcement of the said right has become 
time-barred. Both these are, primarily, 
questions, which appertain to the juris- 
diction and functions of judicial tribu- 
nals and, in deciding the said questions, 
the Collector, obviously, performs judi- 
cial functions. This duty of discharging 
the judicial function has also been en- 
trusted to the Collector under a statute. 
Clearly, then, the Collector, acting under 
S. 18 of the Land Acquisition Act, satis- 
fies the test of a tribunal for purposes of 
Article 227 of the Constitution. There- 
fore, order of Collector under S. 18, if 
otherwise revisable, would be well with- 
in ambit of Art. 227 of the Constitution. 
AIR 1924 Mad 442 (FB) & AIR 1946 Cal 
508 (FB) & AIR 1965 SC 1595, Rel. on. 

(Paras 10 and 11) 

(B) Land Acquisition Act (1894), S. 18 
— Applications stating that applicants 
were prepared to accept award amounts 
under protest and praying for payments 
accordingly — Payments made and re- 
ceipts were given on back of above ap- 
plications without mentioning words 
'under protest’ — Receipts must be re- 
lated to applications themselves and must 
be link ed with same and it could not be 
held to be receipts without protest so 
as to disentitle applicants to apply for 
references under S. 18. AIR 1964 Cal 283 
& C. R. Case No. 1925 of 1957 (Cal), Ref. 

(Paras 12 to 14) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 SC 1595 (V 52)= 

(1965) 2 SCR 366, Associated Ce- 
ment Companies Ltd. v. P. N. ^ 

(1964?% 1964 Cal 283 (V 51), 
Suresh Chandra Roy v. Land Ac- 
auisition Collector, Chinsurah 13 

(1962) 66 Cal WN 446—1964 Cal 
LJ 114, Kalidasi Dasi v. Land Ac- 
quisition Collector Suii < 

(1957) Civil Revn. Case Ro. 192 d of 
1957 (Cal), Atul Kumar Bhadra - 
v. State of West Bengal 
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(1946) AIR 1946 Cal 508 (V 33)= 

50 Cal WN 758 (FB) Khetsidas 
Gangaram v First L. A. Collector 
Calcutta 9 

(1924) AIR 1924 Mad 442 (V 11)= 

ILR 47 Mad 357 (FB) Abdul 
Sattar v Special Deputy Collec- 
tor Vizagapattam 9 

P N Mitter Amarendra Mohan Mitra, 
Arunendra Nath Basu, for Petitioners 
Ranjit Kumar Banerjee (Senior Govt. 
Advocate) Biswanath Mullick, for Oppo- 
site Parties. 

ORDER — These Rules aie directed 
against the refusal of the learned Land 
Acquisition Collector to make references 
under Section 18 of the Land Acquisition 
Act m the instant cases. 

2. The prayer for reference was re- 
jected upon the view that the claimants 
applicants having received payments 
under the awards, otherwise than under 
protest, were not entitled to maintain 
applications for references 

3 On behalf of the petitioners, it has 
been contended by Mr Mitter that, in 
the instant cases the applicants filed ap- 
plications clearly stating therein, that 
they were prepared to accept the award 
amounts under protest and prayed for 
payments accordingly The payments ap- 
pear to have been eventually made by 
the learned Collector and the receipts, 
which were given by the applicants for 
such payments were endorsed on the 
back of the said applications In the 
said receipts the words under protest 
do not appear although the above appli 
cations on the back whereof the said 
receipts were endorsed clearly contained 
statements that the applicants were pre- 
pared to receive payments under protest 

4 The learned Land Acquisition Col- 
lector construed the above receipts as re- 
ceipts for payment, otherwise than under 
protest ani upon that view refused the 
applicants prayer for reference The 
p-opnety of this decision is one of the 
points, arising in these Rules. 

5 The other question, which has been 
raised in these proceedings before us, 
arises on the objection of the opposite 
parties to the maintain ability of the in- 
stant revision applications upon the 
ground that the Collector acting under 
Section 18 of the Land Acquisition Act, 
Is not amenable to the revisional Juris- 
diction of this Court, even under Article 
227 of the Constitution, 

6 This last point, which raises a 
question of Jurisdiction of this Court and 
goes to the root of the entire thing so 
far as the present revision cases are con- 
cerned, is, obviously a point of consider- 
able and far reaching importance, ani 
accordingly we will deal with it first. 
This point has been very strenuously ar- 
gued by Mr Banerjee, learned Senior 


L. A. Collector A, LB. 

Government Advocate who has Eought 
to oppose these Rules inter alia on this 
pre limin ary grouni namely that this 
Court has no jurisdiction to interfere 
With the Order of the Collector acting 
under Section 18 of the Land Acquisition 
Act Mr Banerjee s principal contention 
in this respect is to the effect that the 
Collector even while he is acting under 
Section 18 and dealing with an applica- 
tion for reference is not exercising any 
Judicial function but is acting purely as 
an administrative officer and, according- 
ly he acting as aforesaid is not amen 
able to the powers of this Court even 
under Article 227 of the Constitution. 

7 This submission of Mr Banerjee is 
directly opposed to the recent Bench deci- 
sion of this Court, reported in Kalidasi 
Dasi v Land Acquisition Collector Suri, 
(1962) 66 Cal WN 446 But Mr Banerjee 
has made elaborate submissions on the 
point and has pressed us to hold that the 
said decision was not correctly made, 

8 Mr Mitter appearing In support of 
these Rules has contended inter aha that 
the Collector whatever be his position 
under Chapter II exercises Judicial func- 
tions while acting under Chapter III of 
the Land Acquisition Act, starting with 
Section 18 and, in dealing with an appli- 
cation for reference under the said sec- 
tion, he has to decide questions which 
primarily appertain to the jurisdiction 
and functions of a judicial officer and pri- 
marily concern judicial matters The 
whole dispute between the parties so far 
as this pomt is concerned is as to the 
question whether the Collector acting 
under Section 18 of the Land Acquisition 
Act, is acting judicially or exercising 
judicial functions, so as to be a tribunal 
within the meaning of Article 227 of the 
Constitution. If the said question be ans- 
wered m the affirmative the Collector 
acting under Section 18 of the Land Ac- 
quisition Act, would, obviously be amen 
able to the jurisdiction of this Court 
under Article 227 of the Constitution. If 
on the other hand, the said question be 
answered in the negative, the Collector 
not being a tribunal, far less a Court, 
would not be amenable to such jurisdic- 
tion. 

9 On the above disputed question, 
the legal position may be briefly summed 
up as follows 

Prior to the Constitution, the matter 
came up before this Court and also be- 
fore several other High Courts under 
Section 115 of the Code of Civil Proce- 
dure There was sharp difference of opl 
mon amongst the learned Judges, cons! 
denng the said question, and, while there 
was a strong body of opinion that the 
Collector acting under Section 18 of the 
Land Acquisition Act, is not only a Judi- 
cial officer but even a Court, so as to 
make Section 115 of the Code of Civil 
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Procedure applicable to him, the predo- 
minant view was to the contrary, name- 
ly, that the Collector, acting as such, was 
not a Court, — at any rate, not a Court, 
subordinate to the High Court for pur- 
poses of Section 115 of the Code of Civil 
Procedure, so as to be amenable to the 
revisional jurisdiction under that Section. 
The leading decisions on the point are to 
be found in Abdul Sattar v. Special 
Deputy Collector, Vizagapatam, ILR 47 
Mad 357= (AIR 1924 Mad 442), a Full 
Bench case of the Madras High Court, 
and Khetsidas Gangaram v. First L. A. 
Collector, Calcutta, 50 Cal WN 758= (AIR 
1946 Cal 508), a Full Bench decision of 
this Court, where all the earlier cases of 
the several High Courts on the point are 
reviewed. In these cases, it was held 
that the Collector, acting under Section 
18 of the Land Acquisition Act, would 
not be amenable to the jurisdiction of 
the High Court under Section 115 of the 
Code of Civil Procedure, as he would not 
be a Court, nor, — at any rate, — a 
Court, subordinate to the High Court It 
is interesting to note, however, that, 
even in these two Full Bench decisions, 
the view is, apparently, accepted that the 
Collector, acting under Chapter IH of the 
Land Acquisition Act starting with Sec- 
tion 18, acts as a judicial officer and exer- 
cises judicial functions. Indeed, in spite 
of some opinions to the contrary, the 
preponderance of judicial opinion has al- 
ways been that as Chapter HI of the 
Land Acquisition Act deals with pro- 
ceedings in Court and starts with Section 
18, which initiates the said proceedings, 
the said section must be held to be part 
of the judicial machinery. Section 18 
has thus been construed, in the majority 
of cases, to be the first or the initial 
stage of the judicial proceeding, which 
ultimately ends in the award of the 
learned Land Acquisition Judge 

10. The distinction between the two 
Chapters H and HI, the first, as relat- 
ing to administrative duties, and the se- 
cond, as concerning judicial duties, has 
also been stressed in the above two Full 
.Bench decisions. From the trend of dis- 
cussion in those two cases, it is dear that 
the Collector’s functions under Sec. 18. of 
the Land Acquisition Act are, p ri m a rily, 
judicial. This is also obvious from the 
contents of the said section, under which 
the Collector has to determine, inter alia, 
before dedding the question of refer- 
ence, whether the applicant .is a person 
interested, so as to entitle him to apply 
under that section, and whether the ap- 
plication is within time. The first raises 
a question of status and involves a right 
of the subject; the second raises a point 
of limitation and involves determination 
of the question whether the enforcement 
of the said right has become time-barred. 
Both these are, primarily, questions. 


which appertain to the jurisdiction and] 
functions of judidal tribunals and, in 
dedding the said questions, the Collertor, 
obviously, performs judidal functions. 
This duty of discharging this judidal 
function has also been entrusted to the 
Collector under a statute. Clearly, then, 
the Collector, acting under Section 18 of 
the Land Acquisition Act, satisfies the 
test of a tribunal for purposes of Artide 
227 of the Constitution, as laid down in 
the recent Supreme Court pronounce- 
ment in Associated Cement Companies 
Ltd. v. P. N. Sharma, AIR 1965 SC 1595. 
In the judgment, delivered in that case, 
the. tests of a tribunal for purposes of 
Artide 227 of the Constitution have been 
held to be that it must be a body, per- 
forming judidal functions, entrusted to it 
under the statute or under statutory au- 
thority. It has been pointed out, in the 
said decisions, that, for the constitution 
of a tribunal, the presence of a lis is not 
essential and it may be suffident if the 
relevant functions have to be performed 
for purposes of adjudicating the rights of 
the subject at the instance of the Gov- 
ernment vis-a-vis itself. 

11. Applying the said test, in the 
view, which we have expressed above, 
the Collector, acting under Section 18 of 
the Land Acquisition Act, would be a 
tribunal for purposes of the above Arti- 
de, as he would be performing judidal 
functions under the authority of a sta- 
tute. Nothing more, according to the 
above Supreme Court decision, is neces- 
sary for the purpose of constituting a tri- 
bunal under the said Artide. In this 
view, we would hold that the Collector, 
in. the instant cases, would be a tribunal 
within the meaning of the said Artide, 
and, accordingly, his present order, if 
otherwise revisahle, would be well within 
the ambit of Artide 227 of the Constitu- 
tion. 

. 12. Turning now to the other ques- 
tion, namely, on the merits it may at once 
be stated that the recdpts of payment in 
the instant cases cannot but be hdd to be 
receipts under protest. As we have al- 
redy stated, the daimants applied for 
such payments, specifically stating that 
they would receive the same under pro- 
test. The receipts of payment, which 
were ultimately given, were endorsed on 
the back of those applications. In the 
drcrumstances, such receipts must be re- 
lated to the applications themsdves and 
must be hdd to be linked with the same 
and cannot but be hdd to be recdpts 
under protest. The learned Collector, 
therefore, erred in the exercise of his 
jurisdiction in refusing to make references 
in the instant cases upon the erroneous 
view that the daimants in question had 
received payments without protest, so as 
to disentitle them to apply for refer- 
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ences under the specific terms of Section 
18 of the Land Acquisition Act 
13 In support however of the learn- 
ed Collector s view on this point 
Mr Banerjee referred us to two decisions 
of this Court one reported in Suresh 
Chandra Roy v Land Acquisition Col- 
lector Chinsurah, AIR 1964 Cal 283, 
where, Banerjee J held under essen- 
tially different circumstances that the 
receipts before him were receipts with- 
out protest It is true that there Is an 
observation in the judgment of Banerjee 
J that the protest should be endorsed on 
the receipt itself, but that observation, 
in the facts of that case would be clear- 
ly obiter and the said case would ob- 
viously be distinguishable on its facts. 
It is unnecessary to say more so far as 
this case is concerned, but we would like 
to add that, if it was intended to hold, m 
that case that unless the protest actu- 
ally appears in the body of the receipt, 
the receipt must be taken to be a re- 
ceipt without protest, we are with res- 
pect, unable to agree with the said deci- 
sion, as such statement of the law would 
be too wide for our acceptance 

14. Mr Banerjee also relied on the 
earlier unreported decision of Srnha, J„ 
(as he then was] in Civil Revn. Case No. 
1925 of 1957 (Cal) Atul Kumar Bhadra v 
State of West Bengal, where also some 
observations were made that, unless the 
protest was embodied m the receipt, the 
claimant v.ould be disentitled to a refer- 
ence on the ground that he had accepted 
payment without protest It Is to be 
pointed out m this connection, that 
Sinha J (as he then was) m his above 
decision, relied inter alia — and, m our 
opinion, mainly — on affidavits before 
him and came to a finding upon the 6am e 
that there was in the case before him, 
receipt of payment without protest Upon 
that finding the decision of Srnha, J 
(as he then was) m the above case may 
be supported But if it was meant to 
lay down the law m the form that un- 
less the protest was embodied in or en 
dorsed on the receipt itself, the claimant 
would be out of Court, so far as bis 
prayer for reference is concerned we 
respectfully differ from the same. Law 
only requires that the claimant has not 
accepted payment without protest If the 
claimant actually makes an application 
for receiving the amount or payment 
under protest and, m pursuance of or 
following that application payment is 
made and the claimant as in the instant 
cases, endorses his receipt of payment on 
the back of the said application, it would 
hardly be reasonable to say that the 
claimant waived his protest and accept- 
ed the payment without protest 
15 In the above view we would hold 
that we have jurisdiction to interfere 


with the order of the learned Collector 
refusing to make references in the in- 
stant cases, and to correct his error of 
jurisdiction, which he exercised, in the 
instant cases, illegally and with material 
irregularity upon an erroneous view of 
the nature of the receipts, given by the 
claimants as aforesaid, and we direct 
that the claimants applications for re- 
ferences be allowed and the references 
In question be made by the Collector 

16 The Rules are made absolute as 
above but m the circumstances of these 
cases there will be no order for costs in 
any of them. 

Civil Revision Case No 2225 of 1966 

17 This Rule was disposed of by our 
judgment delivered yesterday m inter 
aha the connected cases, along with 
which this Rule was heard originally 

18 In the circumstances the said 
judgment may be deemed to cover this 
Rule as well, as already stated by us, and 
it may be deemed to be disposed of ac 
cording} y no further order being neces- 
sary in the matter 

AKJ/D V C. Ordered accordingly 
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Ujjal Talukdar Petitioner v Netai 

Chand Koley Opposite Party 

Civil Revn. Case No 1295 of 1968 D/- 
15-7 1965 

(A) Civil P C. (1908) S 20 — Cause of 
action — Every fact necessary to be 
proved u cause of action. 

Everything which, if not proved, gives 
the defendant an immediate right to 

judgment must be part of the cause of 
action. Cause of action does not comprise 
every piece of evidence which is neces- 
sary to prove each fact, but every fact 
which is necessary to be proved. Evi 
dence of a fact should not be confused 
with the fact itself Even an infinites! 
mal fraction of a cause of action will be 
part of the cause of action and confer 
jurisdiction on the Court within the 
territorial limits of which that little 
occurs. 'Where the entire dispute over a 
Cricket Match was occasioned, discussed 
and settled m Calcutta, and where the 
plaintiff through his agent was apprised 
of the decision in Calcutta mere fact 
that the decision was conveyed to the 
plaintiS club by a letter received by 
the Club at Sealdah will not take the 
cause of action to Sealdah and give 
Sealdah Court jurisdiction. (1873) 8 CP 
107 & (1888) 22 QB 128 & AIR 1954 Bom 
491 ReL on AIR 1931 Cal 659 Not fol- 
GL/IL/D99/68 



1969 


Ujjal v. Netai Chand (Bijayesh Mukherji J.) [Pr. 1] Cal. 225 


lowed. AIR 1952 Cal 189, Dist. 

(Paras 12, 14, 17) 
(B) Civil P. C. (1908), S. 9 — Domes- 
tic Tribunal — Jurisdiction of Civil Court 
to interfere with decisions of domestic 
tribunal — Conditions necessary — Do- 
mestic Tribunal not bound by rules of 
evidence. 


A domestic tribunal cannot do any- 
thing it likes, throwing everything to the 
winds. But the jurisdiction of the Court 
is of a very limited character. Generally 
spe aking , the Court can set aside the 
decision of a domestic tribunal on one of 
the three basic considerations set out be- 
low: 

A. When the tribunal oversteps the 
limits of its jurisdiction: 

B. When it violates the principles of 
natural justice: 

C. When it acts dishonestly, actuated 
by bias, bad faith and the like. 

A domestic tribunal, is not bound by the 
rules of evidence, and, indeed, is igno- 
rant of such rules, and is never to be 
equated with a Court of _ Law, wedded to 
just that: the law of evidence. A party 
appearing before a domestic tribunal 
when it fails to make a point when the 
tribunal has not followed a correct pro- 
cedure, it can be inferred that it has 
waived its right. (Paras 19, 21, 23) 

Where a party appearing before a do- 
mestic tribunal alleges dishonesty or 
mala fide on the part of the tribunal, the 
Civil Court will need first rate evidence 
to enable it to arrive at so serious a find- 
ing. Case law referred. (Para 24) 
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Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 543 (V 53)= 

(1966) 1 SCA 166, Bhagwandas 
Goverdhandas Kedia v. Girdharlal 
Parshottamdas & Co. 

(1965) AIR 1965 Cal 531 (V 52)- 
Sri Gopal Jalan & Co. v. Singha- 
nia Brothers 

(1965) AIR 1965 Mys 316 (V 52), 
Munirangappa v. A Venkatappa 
(1963) AIR 1963 SC 1144 (V 50)- 
• (1964) 1 SCR 1, T. P. Daver v. 

Lodge Victoria 20 j_ 23 > Zb 

(1961) AIR 1961 Cal 31 (V 48)- 
64 Cal WN 842, State Medical 
Faculty of West Bengal v. KshiU 
Bhusan Dutt _ 

(1954) AIR 1954 Bom 491 (V 41)- 
ILR (1954) Bom 1137, Baroda Oil 
Cake Traders v. Parshottam Na- 
rayandas 12 > 13 * 15 

(1952) AIR 1952 Cal 189 (V 39)- 
22 Com Cas 138, Debabrata Basu 
v. Institute of Chartered Ac- 
countants 

(1952) 1952-1 All ER 1175-1952-2 
QB 329, Lee v. Showmen’s Guild 
of Great Britain 

1969 CaL/15 V G— 19 
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(1949). AIR 1949 PC 313 (V 36)= 

54 Cal WN 124, Lennox Arthur 
Patrick O’Reilly v. Cyrill Cuth- 
bert Gitters 20 

(1931) AIR 1931 Cal 659 (V 18)= 

ILR 58 Cal 539, Engineering Sup- 
plies Ltd. v. Dhandhania & Co. 15 
(1888) 22 QB 128=58 LJQB 120, 

Read v. Brown 12 14 

(1873) 8 CP 107=42 LJCP 98, Cooke 
v. Gill 12 

B. K. Ghose, Biswajit Ghose, Benoy 
Bhusan Dutta, Tapendra Narayan Roy 
Chowdhury, and Samir Kumar Mooker- 
jee, for Petitioner,- P. N. Mitra and Mukul 
Gopal Mukherjee, for Opposite Party. 

ORDER: — This rule under Section 115 
of the Procedure Code (5 of 1908), issued 
by Chatterjee, J., on April 29, 1968, has, 
as its genesis, a one-day cricket match 
played on January 14, 1968, on George 
Telegraph Sports ground in the Calcutta 
Maidan, between Belgachia United Club 
and George Telegraph Sports Club, both 
the clubs belonging to Group "E” of the 
Second Division League. "Belgachia” — 
that is how I shorten the full name of 
the club — lost the toss and was asked to 
bat first, which it did, to collect 155 runs 
for the loss of five wickets, by 12.05 
hours, when due to rains, the game "had 
to be stopped by the Umpire,” who, how- 
ever, held no discussion with the Cap- 
tains of the two competing teams: vide 
paragraph 9 of the plaint presented by 
“Belgachia’s” Honorary Secretary. Ujjal 
Talukdar, qua plaintiff, in the Court of 
a Munsiff at Sealdah, being suit No. 97 
of 1968. "Belgachia” requested the sole 
defendant in that suit, Netai Chand Koley, 
Honorary Secretary, Cricket Association 
of Bengal (for short, CAB hereafter), to 
arrange for a replay of the match, upon 
the result of which depended not only 
the Group Championship of Group "E” 
of the Second Division League, but also 
the Championship of the Second Division 
League itself, leading ultimately to the 
promotion to the First Division League. 
On February 9, 1968, "Belgachia” was 
verbally informed of the decision of the 
Tournament Committee that the match of 
January 14, 1968, would be reckoned as a 
drawn game, with the points equally 
divided between the two teams. On Feb- 
ruary 10, 1968, "Belgachia” appealed to 
CAB’s Working Committee. On Febru- 
ary 15, 1968, the Working Committee 
affirmed the desdsion of the Tournament 
Committee, rejected "Belgachia’s” appeal, 
and derided to go ahead with the Second 
Division Championship matches amongst 
the different Group Champions. On Feb- 
ruary 19, 1968, "Belgachia” received, 

at 25 Indra Biswas Road, a letter dated 
February 17, 1968, from the CAB’s Honor- 
ary Secretary, Koley, communicating the 
derision of the Working Committee: vide 
paragraph 23 of the plaint ibid. 



226 Cal. [Prs. 2-10] Ujjal v. Netal Chand (Bijayesh Mukherji J) A.LK. 


2. This led "Belgachia” to file the suit 
it did, through Its Honorary Secretary 
Ujjal Talukdar In the court of a mu nsifl 
at Sealdah, on February 23, 1968 for, 
amongst others, a declaration that the de- 
cision dated February 15, 1968. of the 
CAB Working Committee, confirming the 
decision of the Tournament Committee 
that the match between "Belgachia” and 
George Telegraph Sports Club, on Jan- 
uary 14 previous, was to be regarded as 
a drawn game. Is bad at law and Inope- 
rative, and also for a permanent Injunction 
restraining the CAB from holding the 
Second Division Cncket League Cham- 
pionship by keeping out "Belgachia" 

3. On the very day the suit was filed, 
a temporary Injunction was prayed for 
too The learned MunsifE, after having 
wavered between one view and another 
on the twin question of territorial juris- 
diction and the suit being a suit of civil 
nature, as his orders m the order-sheets 
reveal, granted, in the end, the tempo- 
rary injunction, on March 11, 1968, hold- 
ing. among other things: 

1 "Belgachia" has a fair vnma fade 
case in support of the nght claimed. 

2. There is greater convenience In 
granting than In refusing the Injunction. 

3 Part of the cause of action for the 
suit arose within his jurisdiction. In that 
"Belgachia" had received the letter dated 
February 17. 1968 from CAB Secretary 
Koley on February 19 1968. at Indra 
Biswas Road, a place within the territo- 
rial limits of his jurisdiction. 

4. The defendant, CAB Secretary 
Koley appealed. On April 24. 1968, the 
learned Appellate Judge reversed the 
Munsifl and rejected the prayer for a 
temporary injunction, holding. Inter alia. 

1 The suit is not a suit of civil nature 
within the meaning of Section 9 of the 
Procedure Code. 

2. Even if it Is. the Civil Court has no 
jurisdiction to sit In appeal over the deci- 
sion of a domestic body like the CAB and 
to substitute its view for the view taken 
by such a body- a matter within lts ex- 
clusive jurisdiction. 

3 The Munsifl has no territorial Juris- 
diction to try the suit. 

4. All this apart, no title to Injunction 
has been made out. 

5 This is why "Belgachia’a” Secretary 
Ujjal Talukdar came to this Court in 
revision and obtained on April 29. 1968, 
from Chatterjee, J-, the rule, as also a 
stay, concerning the appellate order of 
reversal, refusing the Injunction he had 
prayed the Court for 

6. Before I come to the merits of the 
rule, a little more has to be noticed yet, 
if only to complete the narration of facts. 
On May 3. 1958 Chatterjee. J- heard the 
rule In part. His Lordship was of opi- 
nion that the suit "which relates to the 


Cricket League should be decided as earfr 
as possible.” With that end in view, and, 
In particular, because of the matter hav- 
ing been "urged In three courts.” no less 
because of the defendant seeking "to imst 
certain preliminary points" capable d 
being "decided on questions of law alone 
Independent of any evidence”, — points 
which "should be decided at an earlj 
date", — his Lordship formulated them: 

L whether the suit Is maintainable Ic 
view of the fact that It relates to noth- 
ing of a civil nature”: 

2. "whether the suit is maintainable la 
view of the Rules of the Cncket Asso- 
ciation of Bengal League", and 

3 "whether the Court has territorial 
jurisdiction to entertain the suit” 

Having formulated the points so hi* 
Lordship directed the Munsifl to ' decide 
those issues” within three weeks, ad- 
journed the hearing of the rule accord- 
ingly. and relaxed the interim stay grant- 
ed on April 29. 1968 by allowing the 
CAB to ‘fix the rest of the games as 
under the Rules in the meantime and al 
the same time restraining the CAB Iroto 
determining the championship, as also 
promotion to the First Division League. 

7. On May 18. 1968. the Munsifl fram- 
ed the following three issues, "as desir- 
ed by the High Court”. 

1. Is the suit a suit of civil nature? 

2. Is the suit maintainable in view d 
the rules of the CAB? 

3. Has this Court territorial jurisdiction 
to try the suit? 

(See Order No. 20 dated May 18, 1968, 
in the order-sheets.) 

8. The Munsifl, it 6eems, misread the 
direction of Chatterjee, J The first issue 
or point formulated by him reads: 

"whether the suit Is maintaina ble fn 
view of the fact that it relates to nothin:! 
of a civil nature." 

It T?? 3 not * therefore, open to the 
Munaff to strike the first Issue he did, 
keeping at large the question of the suil 
being a suit of civil nature — a question 
which Chatterjee. J, had dosed, by re- 
cording that "it relates to nothing of > 
civil nature:’’ 

9. Be that as it may. on May 21, 3968, 
the Munsifl entered into evidence — oral 
and documentary. The defendant called 
witnesses. The plaintiff did not. Usual 
hearing and arguments over, the Munsifl 
recorded an order on May 27. 1968. ans- 
wering the first issue — - whether or no 
the suit is of a civil nature — — in favour 
of the p la i n tiff, and the remaining two — * 
0) maintainability in the face of the CAB 
rules and fli) territorial jurisdiction — 
in favour of the defendant. Still he did 
not, as indeed he could not, record a 
final decision dismissing the suit, because 
this rule did pend then 

10. Meanwhile Chatterjee, was as- 
signed to a different Bench. He, had. 
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therefore, the case put up before him in 
chambers, on June 13, 1968, and ordered: 

’'There is no order stating that the 
matter be treated as heard in part by 
me. The matter will not be so treated. 

Let the matter be placed before the 
appropriate Bench for hearing.” 

This is how the matter comes up before 
me. 

11 , The first question to which I ad- 
dress myself is whether the Court of the 
Munsifi: at Sealdah has territorial juris- 
diction or not to try the suit. The im- 
pugned match was played on George 
Telegraph Sports ground in the Calcutta 
Mnidan Due to rains, the game "had to 
be stopped by the umpire”, as the plaint, 
by paragraph 9. avers. Right or wrong, 
a de cisi on as this was given right there 
at the Calcutta Maidan, a place beyond 
the territorial limits of the Sealdah 
Court’s jurisdiction. The request by 
“Belgachia” for a replay of the abandon- 
ed game of January 14, 1968, was made 
to Secretary Koley of CAB in Calcutta 
too. The Tournament Committee decid- 
ed, at Calcutta again, that the aforesaid 
match would be taken as a drawn game. 
Its decision was verbally communicated 
to "Belgachia” on February 9, 1968, and 
at Calcutta too. On the day following 
(February 10) "Belgachia” appealed to 
the CAB, "Eden Gardens, Calcutta 
through its Honorary Secretary. _ The 
[Working Committee of the CAB m a 
meeting held on February 15, 1968, at 
the NCC Pavilion, Eden Gardens, Cal- 
cutta. at 6 p. m. deliberated upon such 
appeal, called upon Belgachia’s represen- 
tative, Dr. Manab Munshi, present in the 
meeting, to say what he had to, in sup- 
port of the appeal, unanimously upheld 
the Tournament Committee, and neces- 
sarily rejected Belgachia’s . appeal. _ A 
decision as this was communicated .right 
there to the said Dr. Munshi, as is the 
evidence of Ashok Kumar. Chattenee, a 
member of the CAB .Working Committee, 
present in that meeting. 

12. What goes in the preceding Para- 
graph is a complete catalogue of all the 
facts which are material to be proved to 
entitle "Belgachia”, the plamfafi, to suc- 
ceed — facts each of which CAB, the de- 
fendant, would have a right to traverse: 
Sust the definition of. a P tl0 ? 

(with a little adaptation) by Bret, J., in 
Soke v. Gill, (1873) 8 CP 107. Or take 
the definition by Fry, H J., in Read v. 
Brown, (1888) 22 QB 128. 

1 .“Everything which, if not proved, gives 
Ithe defendant an immediate right 
[judgment must be part of the cause 
'action.’’ — 

ia definition which, as 
J„ then presiding over & division of the 
l - m bay High Court in Baroda Oil Cake 
aders v. Parshottam Narayandas, ILR 


to 

of 


(1954) Bom 1137=AIR 1954 Bom 491, 
puts it, has become a classic on the sub- 
ject. "Belgachia” fails to prove any one 
of the facts catalogued in the preceding 
paragraph at its periL Peril — because 
such failure gives CAB, the defendant, 
an immediate right to judgment This 
being the cause of action for the suit in 
hand, it becomes plain that the appropriate 
Calcutta Court has, — and the Sealdah 
Court has not, — the territorial jurisdic- 
tion to try it unless there be anything 
to the contrary. 

■ 13. It is said, on behalf of "Belga- 
chia”, the petitioner before me, that there 
is something to the contrary. To one 
more definition of "cause of action”: it 
is a bundle of essential facts necessary to 
be proved by the plaintiff in order to 
succeed in Ms suit Gajendragadkar, J., 
in the Baroda Oil Cake Traders case. ILR 
(1954) Bom 1137=AIR 1954 Bom 491 

(supra). The facts set out in paragraph 
11 ante do make this bundle. But, "Bel- 
gacMa” says, another fact enters this 
bundle: that on February 19. 1968, it 
received CAB’s letter dated February 17, 
previous, at 25 Indra Biswas Road, with- 
in the territorial limits of the Sealdah 
Court’s jurisdiction, as averred in para- 
graph 23 of the plaint. It is that letter 
by wHch CAB Secretary Koley commu- 
nicated to "Belgachia” the Working 
Committee’s decision dated February 15, 
1968, upholding the Tournament Commi- 
ttee and rejecting "Belgachia’s” appeaL 
The original letter is exMbit 2. It is to 
the address of 

"The Hony. General Secretary, 
BelgacMa United Club, 

Club Pavilion, Tala Park, 
Calcutta-37.” 

No Indra Biswas Road is here. But that 
does not matter. Because Tala Park too 
appears to be within the Sealdah Court’s 
jurisdiction. What matters is that such 
cummunication forms no part of the 
cause of action wMch was complete by 
the unanimous resolution of the Working 
Committee in its meeting at Eden Gar- 
dens, Calcutta, on February 15, 1968 — 
a resolution "BelgacMa’s" representative 
present in the meeting, namely. Dr. 
Munshi, was posted with almost then and 
there, as sworn to by CAB member Ashok 
Chatterjee, to deny wMch MunsM does 
not pledge his oath. Indeed, "Belgachia” 
rail* no witness at the hearing of the 
issues directed by Chatterjee, J. 

14. True it is that Ashok Chatterjee 
says on cross-examination: CAB does in- 
timate officially and in writing the result 
of the appeal to the dub concerned. So 
what? Does it thereby become part of 
the cause of action, the last essential fact 
in the bundle of facts, that make cause 
of action, being the rejection of Belga- 
chia’s” appeal and communication of such 
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rejection to Its representative MuHshi7 
Test it in the light of universally accept- 
ed definitions that go before. Say, at the 
trial ''Belgachia" proves all the essential 
facts set out in paragraph 11, but does 
not prove this letter Will its suit fail? 
Will it give CAB an immediate nght to 
judgment? Certainly not Or, is it a 
material fact to be proved to entitle 
"Belgachia ’ to succeed? The same 
answer No The material facts are those 
paragraph 11 lists. To prove those facts 
is to prove the suit as laid, unless there 
be any infirmity which goes to its root 
(More of which hereafter in paragraph 19 
et seq infra.) A letter as this is, at best, 
the written evidence of the last essential 
fact of the bundle of facts which make 
cause of action. As Lord Esher, 1L R., 
puts it in (1883) 22 QB 128 (supra) Cause 
of action does not comprise every piece 
of evidence which is necessary to prove 
each fact but every fact which is neces- 
sary to be proved. That then is the test. 
The last fact to be proved is the rejection 
of "Belgachia’s” appeal. The evidence to 
prove it is the oral testimony of Mu n s h i 
present in the meeting of the Working 
Committee on February 25, 1968 and the 
written document in the shape of the let- 
ter dated February 17 1968 received by 
’ Belgachia” at the Club Pavilion, Talla 
Park. Exhibit 2. Let not evidence of a 
fact be confused with the fact itself. 


15 CAB’s letter of February 17, 1968, 
is evidence of a fact in the bundle of 
facts which make the cause of action. It 
is not a fact in that bundle The reason 
why it is pleaded as part of the cause of 
action may well be the analogy fur- 
nished by that class of case on con- 
tracts by correspondence, where the 
mere posting of the offer or the receipt 
of the acceptance by post is held to be 
part of the cause of action. Engineering 
Supplies, Ltd. v Dhandhama and Co, 
ILR 58 Cal 5 39= (AIR 1931 Cal 659). Is 
such. casa, taJliwai otbans, 
from the fact that, in the Engineering 
Supplies, Ltd., case, ILR 58 Cal 539= (AIR 
1931 Cal 659) there was a CIF contract 
under which the goods had to be deliver- 
ed at Calcutta, where, therefore part of 
cause of action did anse. the view that 
the posting of the offer or the receipt of 
the acceptance is part of the cause of 
action, can no longer be regarded 
as good law The law now is an 
offer is made, not where it Is sent 
from, but where it is received. The 
law now is the acceptance is com- 
plete, not where or when it is received, 
but so soon as the letter of acceptance is 
put into the post-box or the telegram is 
handed m for despatch. Bhagwandas Go- 
verdhandas Kedia v Girdharlal Parshot- 
tamdas & Co., (1966) 1 SCA 166=AIR 
1966 SC 543, approving the Baroda Oil 
Cake Traders case, ILR (1954) Bom 1137 


=AIR 1954 Bom 491 (supra), where the 
Engineering Supplies, Ltd., case, ILR 58 
Cal 539=AIR 1931 Cal 659 (supra), is dis- 
sented from, and where a matter as this: 
the posting of the offer or the receipt of 
the acceptance: is relegated to the realm of 
res gestae as distinguished from cause of 
action. 

16. So, such analogy, if at the back of 
the pleading which makes receipt of 
CABs letter on February 19, 1968, part 
of the cause of action cannot help mat- 
ters forward for "Belgachia”. Nor can 
Debabrata Basu v Institute of Chartered 
Accountants, AIR 1952 Cal 189 There 
the plaintiff, a Chartered Accountant, 
charged his articled clerk a premium of 
Rs. 2 000/- — a sum which he would not 
refund, m spite of a regulation prescrib- 
ing just that refund within a period sti- 
pulated. The articles of apprenticeship, 
executed in Calcutta, were despatched 
from Calcutta to Delhi for registration. 
They were despatched so, to the Secretary 
of the Council of the Institute of Char- 
tered Accountants. The Institute refused 
to register the Articles which, it wa3 
maintained, offended against the regula- 
tion concerned. That led to the Slut for, 
amongst others, a declaration that the 
impugned regulation had come on the 
edge of Section 30 of the Chartered Ac- 
countants Act 1949 The objection as to 
jurisdiction of the Calcutta Court was 
negatived on three considerations. (I) exe- 
cution of the articles of apprenticeship 
in Calcutta, (n) despatch thereof from 
Calcutta to Delhi accompanied by a re- 
quest for registration, and (m) commu- 
nication by the Institute to the plaintiff 
In Calcutta of the refusal to register. 
Each of the first two facts does form part 
of tne cause of action. So does the last 
fact which the p lain tiff did not know 
right at Delhi, by having been present at 
the deliberations of the Council, but came 
to know only on receipt of such commu- 
nication. just the opposite of what f s 
seen, bars, "B/d/gufftiaT ’got ifi. Va> w 
peal having come to little, nght at the 
Eden Gardens, Calcutta, on February 15, 
1968 As the learned Appellate Judge 
correctly points out. In Debabrata’s case, 
AIR 2952 Cal 187, "the last communica- 
tion was an integral part of the whole 
chain of facts constituting the cause of 
action” Not so, however, in the case in 
hand. "Belgachia”, in a meeting of Its 
executive committee on February 17, 
1968 — two days ahead of the receipt of 
the letter now made a point of so much, 
— passed a resolution — resolution No 
11 — authorizing Secretary Ujjal Taluk- 
dar "to take all necessary measures, in- 
cluding measures under legal procedure 
of Inaian Judiciary, in connection with 
the abandoned game in CAB 2nd Division 
League, between George Telegraph and 
ours, against the decision of CAB "Work- 
ing Committee”, See Armexure "B” to 
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Secretary Ujjal Talukdar’s affidavit dated 
April 20, 1968, in the Court of appeal 
below. It is, therefore, proved to demo- 
nstration that "Belgachia” knew of CAB 
Working Committee’s decision not on 
February 19, 1968, when that letter was 
received, but earlier, even on February 
17, 1968, on its own showing. And on its 
adversary’s showing, "Belgachia” was 
told of the Working Committee’s decision 
the very day it was made, that is, on 
February 15, 1968, when its cause of 
action was complete. 

17. Even an infinitesimal fraction of 
a cause of action will be part of the cause 
of action and confer jurisdiction on the 
Court within the territorial limits of 
which that little occurs: Munirangappa v. 
Venkatappa, AIR 1965 Mys 316. This 
salutary and obvious interpretation of 
Section 20, clause (c), of the Procedure 
Code is not denied. What is denied, in 
the facts of the case, is that any part of 
the cause of action arose within the ter- 
ritorial limits of the Sealdah Court. 

18. I, therefore, find no error, far less 
any jurisdictional error, on the part of 
the learned Appellate Judge in having 
come to the conclusion that the learned 
M i ;n si ff lacks jurisdiction to entertain 
the suit. Necessarily, I have no jurisdic- 
tion, under Section 115 of the Procedure 
Code, to interfere with the finding so 
come to. So, a temporary injunction by 
a Court in a suit, which it has not even 
the jurisdiction to entertain, appears to 
be out of the question. On this conside- 
ration alone, the rule is bound to fail. 

19. There is another consideration yet 
leading to the same conclusion. Let it 
be assumed that “Belgachia’s” suit is a 
suit of civil nature. But that will not 
convert a Court into a Court of appeal, 
seized of a full-fledged appeal as It were, 
from the decision of a domestic tribunal 
as the CAB or its Working Committee is. 
Not that a tribunal as this can do any- 
thing it likes, throwing everything to 
the winds. But the jurisdiction of the 
Court is of a very limited character. 
Generally speaking, the Court can set 
aside the decision of a domestic tribunal 
on one of the three basic considerations 
set out below: 

A. when the tribunal oversteps the 
limits of its jurisdiction: 

B. when it violates the principles oi 
natural justice: 

C. when it acts dishonestly, actuated 
by bias, bad faith and the like. 

20. This is the law laid down by a 
long line of cases, such as. to cite but a 
few, Lennox Arthur Patrick O’Hcilly v. 
Cyril Cuthbert Gitters, 54 Cal WN 124= 
AIR 1949 PC 313, State Medical Faculty 
of West Bengal v. Kshiti Bhusan Dutt, 
64 Cal WN 842= (AIR 1963 Cal 31), T. P. 
Daver v. Lodge Victoria, AIR 1963 SC 
1144, and Sri Gopal Jalan & Co. v. Sin- 


ghania Brothers, AIR 1965 Cal 531. Trans- 
late such law to the facts that emerge in 
the case in hand. That the CAB acted 
within its jurisdiction does not appear to 
be arguable even. Rule 20, captioned 
“Protest and Appeal”, of the CAB League 
and Knock-out Rules, at pages 10 and 11, 
admits of a dichotomy. By clause (a) 
thereof is provided the lodging of a pro- 
test and the manner of lodging it to the 
''Tournament Sub-Committee”. By clause 
(b) thereof is provided inter alia the lodg- 
ing of an appeal, and the manner of lodg- 
ing it too, from the decision of the 
“Tournament Sub-Committee”, to the 
CAB Working Committee. Rule 21 of 
the Memorandum of Rules of the CAB 
provides for as much too: 

"No appeals shall lie against any Sub- 
committees except the Tournament Com- 
mittee relating to their decisions on pro- 
tests.” : page 24. 

Again, one of the functions of the 
Tournament Committee is “to hear and 
dispose of complaints and protests in con- 
nection with matches”: vide Rule 21 (v) 
(d) at page 27 ibid. And then comes 
Rule 39 (pp. 41 & 42 ibid.) specifically 
providing for an appeal to the Working 
Committee from the decision of the 
Tournament Committee and laying down 
that the appellate decision of such a body 
“shall be final and binding to (on ?) the 
parties concerned.” The conclusion must, 
therfore, be that the CAB and its com- 
mittees acted within their jurisdiction. 

21. Now comes the second considera- 
tion rested on violation of, or adherence 
to, the principles of natural justice. One 
has only to read the proceedings, as 
minuted, of the meeting of the Working 
Committee of the CAB on February 15, 
1968, in order to be convinced what 
pains the members took, individually and 
collectively, to thrash out all the divers 
considerations touching "Belgachia’s” ap- 
peal A domestic tribunal, not bound by 
the rules of evidence, and, indeed, igno- 
rant of such rules, is never to be equated 
with a Court of law, wedded to just that: 
the law of evidence. Yet the minuted 
proceedings reveal a high standard, so 
much so, that the impression left on an 
unbiased mind, after a perusal thereof, is 
the impression of the Chairman acting 
admirably as a judge would, and the 
members participating in the delibera- 
tions, no less admirably, as counsel, well- 
posted with their briefs, would. Here is 
a resume of such proceedings, under 
suitable headings, with such comments, 
as commend themselves to me: 

I. Appeal barred in limine? 

On the foot of Rule 21 of the CAB 
Memorandum and Rules and Rule 20 of 
the CAB League and Knock-out rules a 
preliminary point was raised about the 
admissibility of "Belgachia’s” appeal The 
Chairman heard the members, who had 
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spoken on the point, and ruled that the 
appeal was admissible and should be con- 
sidered by the Working Co mm ittee. 

H. Further and better Information. 

CAB Secretary told the members, on a 
point of Information, that the Tourna- 
ment Committee had unanimously decid- 
ed to consider all the matches of January 
14, 2968, as drawn, finished as they could 
not be, after start due to r a i n s. So, the 
disputed match only, between "Belga- 
chia" and George Telegraphs, was not 
reckoned as drawn. All the matches 
played that day were. It is a point to be 
remembered. 

JIL Replay of the disputed match, 
abandoned on January 14. 1968 
The burden of the appeal Is replay 
only not anything else, such as violation 
of this rule or that now sought to be 
made a capital of. See the original un- 
dated letter of appeal where the date of 
the match Is wrongly put as December 
14, 1967 Naturally, a point arose In the 
course of discussions In the meeting of 
the Working Committee: why not a re- 
play. if both ' 'Belgachla" and George 
Telegraphs were w illing to have the 
match played again’ But that was not 
the only match played on that day. So. 
no discrimination could perhaps be 
made, and was made. In favour of these 
two teams, to the exclusion of others. 
About George Telegraphs having expres- 
sed willingness to play over again, noth- 
ing is on record over the signature of 
George Telegraph’s office-bearer "Belga- 
chia’s” written appeal attributes such 
willingness to them. And the particular 
member of the Working Committee, pre- 
sumably taking his cue from that, raised 
the point: *why not a replay, if both 
were willing to go m for it’’ The accent 
is on "if' That apart, taking the wor st 
view of the matter against CAB, "Belga- 
chia” and George Telegraphs were only 
thinking about themselves: but CAB's 
committees were thinking, as Indeed they 
nad to. a’Dout au. 


IV Replay and Rules. 

A replay was recommended by some 
and opposed by others, each quoting 
rules on the stand taken. Four view3 
were put forward — 

First: Rule 2 of the Match Regulations 
(page 12), by clause (a), sub-clause (11), 

r vides for a 2-hour play by each team 
i one-day match, clause (b), sub-clause 
(I) providing for alteration of the time- 
limit of 3 hours, when one of the two 
Competing sides turns up late. "Belga- 
chla” having been deprived of this mini- 
mal of 3 hours, "equity and fairness of 
sport” did call for a replay of the aban- 
doned match. 

Second, a call as this in the name of 
equity and fair play was resisted on the 
ground that Rule 2, clause (a), sub-clause 
CD. bears: 


"Each side should ordinarily bat for 

three hours ", and emphasis was 

laid on the word "ordinarily”. 

Third, the Tournament Committee had 
no right to divide the points to the two 
clubs for such unfinished matches, the 
CAB League and Knock-out rules being 
silent about such a contingency. In sup- 
port of the stance taken. Law 22 of MCC 
Laws of Cridcet was referred to. 

Fourth. Came the reply that Law 22 
would indicate Just the opposite. Reli- 
ance was placed on Rule 1: Laws of 
the Game, of the Match Regulations at 
page 12 of the booklet: The CAB League 
& Knock-out Rules — • 

"1. Except as provided In these rules, 
the official Laws of Cricket by MCC shall 
govern the competition.” 

The whole of Law 22 of the MCC Laws 
of Cricket was quoted: 

"The Result 

22. — A match Is won by the ride 
which shall have scored a total of runs 
In excess of the scored by the opposing 
ride In Its two completed innings: one 
day matches, unless thus played out 
shall be decided by the first Innings. A 
match may also be determined by bein; 
given up as lost by one of the rides or k 
the case governed by Law 17. A match 
not determined In any of these ways 
shall count as a Draw " 

Law 17, in so far as it Is material here 
bears 

“At the start of each I nning s and ol 
each day’s play and at the end of any 
Interval the Umpire at the Bowler’s end 
shall call Tlay\ when the side refusing 
to play shall lose the match." 

It was. therefore, contended that the Im- 
pugned, abandoned match should counl 
as "drawn”, the CAB League and Knock- 
out Rules providing for no such contin- 
gency, and, what Is more, prescribing, by 
Rule 1 (quoted above), that MCC Laws 
CLaw 22. here), y-j/rem *2t& tza&ss. 

Indeed Law 22 fits the facts here so 
nicely. It was a one-day match. It 
could not be played out. It could pot 
be decided either, by the first Innings, 
Indeed, the "Game had to be stopped by 
the Umpire”, due to rains, as the plaint, 
by paragraph 9. avers. It was not deter- 
mined by having been given up as lost 
by one of the rides. It was not a case of 
any one of the two rides refusing to plaT 
after the call "Play” by the Umpire. 
Ergo, It Was not a match not determined 
In any of these ways. The Ineluctable 
conclusion could therefore only be that 
the Impugned, abandoned match would 
count as a "Draw”. 

V. "Belgacbla’s” representative heard 
What is minuted records: 

'The representative of the Belgachla 
United Club was then called at the meet- 
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£ng and was asked to give his viewpoints 
in support of his appeal” 

Who that representative is evidence dis- 
closes: Dr. Manab Munshi (paragraphs 11 
and 13 ante.). 

22. After these illuminating minutes, 
with no rebutting oral testimony on oath, 
in spite of the excellent opportunity for 
that given by Chatterjee, J., -it is very 
bold to contend that there- has been in- 
fraction of the principles of natural jus- 
tice. A fairer consideration of the pros 
and cons of the point at issue could not 
have been there. No wonder, the Work- 
ing Committee resolved unanimously. 

That the decision taken by the Tourna- 
ment Committee be unheld.” 

"Belgachia’s” appeal thus stood rejected. 

23. It is, however, said: 'But the Tour- 
nament Committee gave us no hearing 
and came thereby on the edge of the 
principles of natural justice.’ "Belga- 
chia’s" undated letter of appeal Exhibit 
C, however, makes no point of it So, 
this procedural right if that appears to 
have been waived, as indeed it can ba 
In AIR 1963 SC 1144 (supra), a notice 
short of 14 days, as prescribed by the rules, 
was not complained of and regarded as 
waived. That apart hearing or no hear- 
ing, Law 22 of the MCC, which rules the 
matter, is the answer and clinches the 
point A replay there could not ba 

24. Now, the third consideration, re- 
ferred to in paragraph 29 ante, remains 
Did the CAB act honestly? The procee- 
dings of the Working Committee's meet- 
ing on February 15. 1968. proclaim hones- 
ty. Dishonesty, which is but a synonym 
of mala fide, is sought to be spelt out in 
another way. CAB President Amarendra 
Nath Ghose is the president of Satya 
Sandhi Club, also in Group "E” of the 
Second Division League. A replay would 
have given "Belgachia” a chance of be- 
coming the Group champion of Group E 
"in preference to the said Satya Sandhi 
Club” and the Second Division Champion 
too with ’’the honour of being promoted 
to the First Division”. The insinuation, 
therefore, is that the hidden hand of 
Amarendra. Nath Ghose is there in the 
rejection of "Belgachia’s’’ appeal for a 
replay. This is, of course, denied in the 
affidavit in opposition as "absolutely^mrs- 
conceived, ma la fide, and malicious”. To 
say the least, there must be first-rate 
evidence to enable the court to arrive at 
so serious a finding. But there is not & 
soupcon of evidence even, "Belgachia . 
be it said at the risk of repetition, having 
called no witnesses in the_ trial Court. It 
becomes, therefore, impossible for a court 
to find dishonesty, on the materials It 
has had put before it. 

25. There is another way of looking 
at the problem: does the decision come 
to by the CAB Working Committee ride 


rough-shod over the very Rules creating 
the CAB and its Working Committee 
both ? If it does, it is for the court to in- 
tervene and set aside such illegality. Am 
approach as this rests on Lee v. Show- 
men’s Guild of Great Britain, (1952) 1 
All ER 1175. where a committee, the do- 
mestic tribunal there, misconstrued Rule 
15 (c) in finding that the plaintiff had 
been guilty of "unfair competition” with- 
in file meaning of that rule. That being 
so, it was held, the committee had acted 
ultra vires and its decision to expel- the 
plaintiff was void. This, then, is one 
class of case where the decisions of the 
domestic tribunals, based on a miscon- 
struction at law, are upset by the Courts, 
the other class being what has come to 
be known as dub cases, where the opi- 
nion of a domestic tribunal on a matter 
which is primarily one of opinion, the 
Courts do not interfere with. 

26. It is therefore urged on behalf .of 
"Belgachia” that certain rules of the CAB 
League and Knock-out Rules have been 
broken: such as Rule 11 about the con- 
fidential report on Umpiring by the cap- 
tain of each team. Rule 12 providing for 
appointment of Umpires, the emphasis 
being on the plural number. Rule 13 on 
the fitness of the pitch, ground and light, 
to be decided by the umpires (plural 
number again): giving thereby ample ju- 
risdiction to the Court to undo what has 
been done by the CAB Working Commi- 
ttee. But what was the appeal by "Bel- 
gachia” about? Replay, replay and re- 
play; not violation of tins rule or that. 
So, here again, on the authority of the 
Supreme Court decision in T. P. Daveris 
case. AIR 1963 SC 1144 (supra), the pro- 
cedural rights flowing from these rules 
appear to have been waived, nothing to 
say of the fact that such deviation, if 
that, from the rules, and misconstruction 
thereof, are not one and the same thing. 

27. On merits, the letter dated Janu- 
ary 15, 1968, Exhibit A (not dated Janu- 
ary 18, 1968. as mistyped in Annex ure A 
to Secretary Koley’s affidavit of March 
25, 1968, in the Court of appeal below), 
of Umpire Arun Sarkar tells. At 11-10 
a.m. or thereabouts on January 14, 1968, 
when the impugned match was on, the 
play had to he suspended for 20 minutes, 
on an appeal from the batting side ("Bel- 
gachia") "against weather and light.” 
Play resumed, "it started raining heavi- 
ly” at or about 12.00 p. m. Both sides 
appealed. And the match had to be sus- 
pended again at 12.05 p.m. By then the 
ground had become "absolutely unfit and 
dangerous from the players’ point of 
view.” Even the captains agreed to aban- 
don the match for the day. The Umpire 
concludes: "The condition of the ground 
went beyond recovery; further resump- 
tion was not possible.” 
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28. Captain Pradip Kumar Bose of 
"Belgachia” and Leg-Umpire Mukul 
Banerjee of the impugned match answer 
Umpire Arun Sarkar by an affidavit 
each, sworn to on Apnl 20 1968 Based 
on the same pattern, all they say in ans- 
wer is: 'Umpire Aran Sarkar stopped 
the match at 12 05 hours without con- 
sulting them, the captain of George Tele- 
graph Sports Club and the two batsmen 
at the crease, and left the ground never 
to come back* This is but a poor answer, 
not denying even the sorry state, to which 
the ground was reduced, so clearly and 
categorically stated by Umpire Arun 
Sarkar and not traversing too his state- 
ment that both sides had appealed and 
that the captains of the two teams had 
agreed to abandon the match for the day 
If they had agreed so as looks patent 
enough, — for all the matches of that day 
were abandoned — why should they be 
consulted over again ? And lack of con- 
sultation is the only point which Captain 
Pradip Bose and Leg-umpire Mukul 
Banerjee make in their affidavits Such 
affidavits secure marks for dexterity but 
not for straightforwardness. On top of 
that the averment in the plaint is there 
to say it again "The said Game had to 
be stopped by the umpire due to rains” 
So on merits too, 'Belgachia* appears 
to have nothing like a case to go to trial. 

23 There Is another consideration 
yet Rule 5 of the Memorandum and 
Rules of CAB provides inter alia. 

"(a) The Association shall consist of 
cricket-playing clubs, associations or or- 
ganizations as may be affiliated thereto” 

1 Belgachia" is one such club What Is 
Rule 39 like has been noticed, paragraph 
20 The appellate decision of the CAB 
Working Committee shall be final and 
binding on the parties concerned. Now, 
turn to Rule 40 which bears. 
"Interpretation of Rules 
40 The Committee shall be the Eole 
authority ior interpretation ol these rules 
and of the bye-laws and regulations made 
thereunder and its decision taken under 
the rules or upon any question or inter- 
pretation or upon any matters affecting 
the Association and not provided for m 
these rules or bye-laws or regulations 
made thereunder shall be final and bind- 
ing on the members.” 

30 Thus, it is plain to be seen that 
the source of CAB s powers is the con- 
tract on the foot of which "Belgachia” 
has become one of its members And by 
such contract "Belgachia is bound. Not 
that either Rule 39 or Rule 40 completely 
ousts the jurisdiction of the Courts, as 
rightly contended on behalf of the peti- 
tioner It does not. The Courts juris- 
diction is always there but subject to 
limitations recorded in the foregoing 
lines. In facts and at law, "Belgachia 


• Pabitra Kumar (Talukdar J) A. I.R. 
has failed to bring itself within any one 
of those limitations. First and last, the 
object of 60 many rules, only some of 
which I have been referred to and gone 
by, is to play cricket To make a bee- 
line for the nearest Court, on grounds 
this litigation reveals, is not playing cri- 
cket All the facts and circumstances 
weaved together compel me to hold that 

* Belgac hia *, the petitioner in this rule, 
has no prnna facie case In support of the 
right claimed, and cannot therefore, have 
the discretionary relief of a temporary 
injunction, wrongly granted by the Judge 
In the Court of first instance and rightly 
refused by the Judge in the Court of Ap- 
peal below 

3L In the result the rule fails and do 
stand discharged with costs. Hearing fee 
— 30 gold mohurs. 

The records be 6ent down with the 
utmost expedition. 

BDB/D V C. Rule discharged. 


AIR 1969 CALCUTTA 232 (V 56 C 40) 
N C. TALUKDAR. J 

Ganesh Chandra Seal, Petitioner v 
Pabitra Kumar Dey, Opposite Party 

Cr iminal Retro. No 734 of 1968, D/- 8- 
8-1968 

(A) Penal Code (1860), Ss. 420 and 379 

— Registered partnership existing be- 
tween complainant and accused — Yet 
offences under Ss 420 or 379 not ruled 
out 

An existing partnership between the 
complainant and the accused will not rule 
out the commission of offences under 
Ss 420 and 379 by the accused with res- 
pect to partnership property It can- 
not therefore be said that in view of such 
partnership proceedings against the ac- 
cused for offences under S 420 are un- 
warranted. AIR 1951 Cal 69 (FB) Folk 
(Para 4) 

(B) Penal Code (1860), Ss. 420 and 379 

— Mens rea — Accused owner of taxi — 
Accused also having requisite token, insu- 
rance certificate, bine book and R.T A 
Permit — Registered partnership for run- 
mmi taxi existing between complainant 
and accused — Evidence not showing cn* 
™ mnl mind on the part of accused — 
Proceedings against accused under S 420 
not maintainable. 

Where an accused, owner of a taxi and 
also having the requisite token, insurance 
certificate blue book and R.T A per- 
mit, is charged with offence under S 420 
Penal Code but a registered partnership 
exists between the complainant and the 
accused for running the taxi and the evi- 
dence does not show a criminal mind on 
the part ol the accused, the proceedings 
IL/KL/D 858/68 
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against the accused are not maintainable. 

* . (Para 4) 

A motor vehide is not just an ordinary 
"chattel-personal” and rights and obliga- 
tions attached thereto are for being ob- 
served not in their breach. A dispute 
between the parties based on a registered 
partnership can better be determined in 
a civil court. A cr im i n al proceeding con- 
notes and predicates dishonesty on the 
part of the accused. In view of the re- 
lationship between the parties and on the 
evidence there being no criminal mind on 
the part of the accused, the proceedings 
against him are not maintainable.^^ ^ 

Cases Referred: Chronological Paras 
(1951) AIR 1951 Cal 69 .(V 38) 55 
Cal WN 541=52 Cn LJ /23 
(FB), Bhuban Mohan v. Surendra 

Mohan 

Sanat Kumar Mukherjee and Jahar Lal 
Roy, for Petitioner; Surathi Mohan Saa- 
yal and Biman Kanti Basu, for Opposit 

•ORDER: — This Buie ^ for setthig 
asi de a charge dated 2-5-68 framed under 
Section 420 of the Indian Penal Code and 
for auashing the proceedings based there- 
fBoSTSase NO C 870 ol 1966 
ing in the Court of Sim J. C. Ghosh, Ma 
gistrate, 1st Class, Ahpore. 

2. The facts leading on to this Ride 

' are short and ample. The > a «;US' &ring 
i<- fhe owner of a taxi-cab Dealing 
Ser W B.T. 2286 having the requisite 

K^ce-certificate, the tax-token and 
the blue-book in his name He also ha 
necessary R. T. A permit m ms 
Svom A registered partnership was 
Stered into beUveen the petitioner as 
the complainant opposite party ^ra 
90-1-62 for the purpose of running tne 
Sd and to carry on business m transport. 
There was difierence between the Parties 
rnr fhe terms and conditions and the 
rnnvnlainant^case is that the petitioner 
oToTer dieted on 20-5-66 from .the 
driver of the opposite party and is since 
then in possession thereof. A.dia^ was 

fes&si i MfM 

relevant papers, made over the 
^stodyofthe taxi to the preset peh- 
on c fiA T'he case of the petr- 

, S° D or i^that" he had bona fide taken over 

' sras from the complainant-opposite 

party be r ^ Q s ^ 0 o f & tte bre x\%tLed e a™ 

s tC °i d pSo" of “sasspg 

ISEfjSiSJtelf Apore ^ pleased 


to direct the Tollygunge Police to enquire 
and report. The report ended in favour 
of the accused-petitioner and the com- 
plainant filed a naraji thereto and upon a 
judicial enquiry which followed, the ac- 
cused-petitioner was ultimately summon- 
ed under Section 379. L P. C. The case 
was thereafter transferred to the file of 
Shri J. C. Ghosh, Magistrate, 1st Class, 
Alipore, for disposal. In course, of the 
trial six witnesses were examined on 
behalf of the prosecution including the 
complainant-opposite party (P. W. 1), his 
driver (P. W. 6), the Manager of the New 
India Bailing Company (Private) Limited 
(P. W. 5), a salesman witnessing the part- 
nership deed (P. W. 2) and two formal 
witnesses belonging to the police. The 
trying Magistrate ultimately by his order 
dated 2-5-68 framed a charge against 
the accused-petitioner under Section 420, 

I. P. C. It is this charge and the pro- 
ceeding based thereupon that have been 
impugned and form the subject-matter 
of the present Rule. 

3. Mr. Sanat Kumar Mukherjee, 
Advocate (with Mr. Jahar Lai Roy, Advo- 
cate) appearing on behalf of the accused- 
petitioner has made a two-fold submis- 
sion. Mr. Mukherjee has contended in 
the first place that in view of the regis- 
tered partnership between the parties 
and the nature of the allegations made 
relating to the terms and conditions 
thereof, the dispute is essentially of a 
civil nature and the present proceedings 
are unwarranted and untenable. The 
next contention of Mr. Mukherjee is that 
the petitioner is the registered owner of 
a motor-vehicle possessing the requisite 
token, blue-book and insurance-certifi- 
cate as also the R. T. A. permit and there 
is no dishonest taking on his part or any 
mens rea at the inception to bring the 
case either within the ambit of the 
offence charged, viz., under Section 420, 
L P. C. or under Section 379, I. P. C. or 
under any other penal provision of the 
Code. 

4, I have heard the arguments ad- 
vanced by the learned Advocates appear- 
ing on behalf of both the parties and I 
have also been taken through the evi- 
dence on record. So far as the first con- 
tention of Mr. Mukherjee is concerned as 
to the non-maintainability of the pre- 
sent proceedings on the ground of an 
existing registered partnership between 
the parties is, upon ultimate analysis, 
untenable. In the first place, an existing 
partnership between the parties would 
not rule out offences under Section 4ZU 
or 379, L P. C. Moreover, as has been 
observed by their Lordships of the Full 
Bench in the case of Bhuban Mohan v. 
Surendra Mohan, 55 Cal WN 541 (AIR 
1951 Cal 69) (FB) I a Partner cannot be 
charged under Section 406, I. P. C- m 
respect of partnership property jointly 
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belonging to him and the comp lainan t ex- 
cepting in cases where by special agree- 
ment fiduciary obligations have been cast 
In view of the said observation and In 
view of the allegations that have been 
made m the present case on behalf of the 
complainant, I do not agree with Mr. 
M ukh erjee and his contention in this be- 
half accordingly fails. I find, however, 
that there is considerable force behind 
the next argument put forward by Mr. 
Mukheriee with regard to the absence of 
any c riminali ty In the present case In 
view of the facts and circumstances on 
the record. It cannot be overlooked that 
the a reused -petitioner, upon ul tim ate 
analysis, is the owner of the taxi cab, 
bearing number W B T. 2286 having the 
requisite token, insurance-certificate, the 
blue-book as also the R. T. A. permit A 
motor-vehicle is not just an ordinary 
chattel-personal" and rights and obli- 
gations are attached thereto which are 
meant for being observed not In their 
breach. If some money has been advanc- 
ed by the accused-petitioner on the basis 
of a registered agreement, that has been 
entered into between the parties, the re- 
lief that ultimately lies with him is else- 
where. A proceeding m a Cri m i nal 
Court connotes and predicates dishonesty 
on the part of the accused-petitioner and 
I find that In the circumstances of the 
present case the same Is non est A dis- 
pute between the parties based on a re- 
gistered partnership agreement may bet- 
ter be determined in the Civil Court. In 
this connection a reference may be made 
to the evidence of P. W 1, the com- 
plainant himself. In his examlnatlon-In- 
chief he has clearly stated that he enter- 
ed into a partnership deed with the ac- 
cused m respect of the cab in question 
and the same was registered. The deed 
has been proved as Exhibit 1 Later on 
in terms of the agreement the cab was 
being run and that on 20-5-66 his driver 
came bade and reported to him that an 
unknown person had taken away the 
fiixr Aunr itam. A <finry- war ibufcetf and" 
the present proceedings followed. P. W 
2, Dipb Chattenee also refers to the 
partnership-deed between the parties in 
respect of the taxi-cab in question. P W 
5 who is the Manager of the New India 
Bailing Co (Private) Ltd. is a material 
witness. He admitted that his company 
let out on a hire-purchase agreement to 
the accused-petitioner, Ganesh Chandra 
Seal, an Ambassador car which was con- 
verted into a taxi, viz., W B T. 2286. 
The complainant-opposite party was the 
guarantor in the said hire-purchase 
agreement The receipts for the monthly 
payments have been filed In this case and 
it is the case of the complainant-oppo- 
site party that although the receipts bear 
the name of the accused-petitioner be- 
cause be is the registered owner of the 


taxi-cab, the money was in fact paid by 
him. The evidence of P. W. 5, Jagdisa 
Narayan Todi, also supports that when 
he states that excepting the loan instal- 
ment which was for Its. 526 60 P. ths 
other instalments were paid by P. K. Da 
The last witness is P. W. 6, the driver. 
The evidence given by him is rather 
curious. He is said to have left the car 
to change a ten-rupee note and when ha 
came back he found another person also, 
apart from the original passenger, to ba 
seated in the taxi and the said gentleman 
claimed the taxi to be his own. He fur- 
ther states that he went to the Sham- 
bazar Police Station to lodge a diary and 
informed the complainant-opposite party 
of the incident His evidence further is 
that he only drove the taxi for about 
two months. Having traversed the evi- 
dence as referred to above, it is difficult 
for me to hold that there was any blame- 
worthy mind on the part of the accused- 
petitioner at the Inception and the dis- 
pute that undoubtedly appears to exist 
between the parties Is one which can bet- 
ter be determined by the Civil Court. As 
I have already observed, a motor-vehicle 
is not Just another "chattel-personal" and 
the owner thereof has got some rights 
as well as liabilities. In view of the 
relationship between the parties and In 
view of the nature of the evidence on re- 
cord. I hold that there 1s considerable 
force behind the argument advanced by 
Mr Mukherjee in this behalf and the 
same accordingly succeeds. 

5. In the result I make the Buie ab- 
solute* set aside the ch a rge as framed 
by Shri J. C. Ghosh. Magistrate, lri 
Class. Allpore, on 2-5-68 under Section 
420 L P C. In case No C.870 of 1966) 
and I quash the proceeding based there- 
upon. 

JRM/D.V.CL Petition allowed 


Am ;w.p zst ersve-o} 

R. N DUTT AND T P MUKHERJI, JJ. 

Narayan Chandra Ghosh, Petitioner V 
The State of West Bengal »nd others. 
Respondents. 

Criminal Mlsc. Case No. 186 of 1167. 
D/- 26-7-1968. 

Public Safety — Preventive Detention 
Act (1950), Ss. 11-A, 13 and 14 — Deten- 
tion order expires on expiry of 12 months 
from date of detention — Interim bail 
by Court or release on parole by Gov- 
ernment cannot operate as susp en sion of 
detention order: AIR 1936 All 107, D»st- 
mg. (Para 4) 

Cases Referred; Chronological Paras 
(1936) AIR 1936 All 107 (V 23)= 

36 Cri U 155, Emperor v. Masuria 4 
IL/LL/E15/63 
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Mrs. Muktx Maitra, for Petitioner; S. 

N. Banerjee and Anil Kumar Sen, 
Respondents. 

R. N. DUTT, J.:— This is an applica- 
tion under Section 491 of the Code of 
Criminal Procedure for a Wnt m tiie 
nature of Habeas Corpus against the de- 
tention without trial of B^dyanath Ghosh 
under sub-section (2) of Section 3 of the 
Preventive Detention Act. 

? The detenu, Baidyanath Ghosh was 
ten on My 7. 1967 on ttn 
basis of a detention order made by the 
Distrirt Magistrate, Birbhum ^ttesame 
day under Section 3 (2) of tne rreven 
tive Detention Act, 1950. 

3. This application under Sertion . m 
xt-p Code was made on July 28, iso/, 

whm th£ Rule was issued. Subsequent- 
ly, OI1 an application on behalf of the 
tou. m September 28,. 1967. the dete- 
nu was released on interim bail pending 
Rehearing of the Rule The Rule could 
tie taken up for hearing only today. 

4. Mrs. Maitra. on behalf , of the peti- 
tioner submits that the maximum peno 

x detention, vize, one year has since ex- 
order oi. detention to 
l n e+ i+s force and has expired by efflux 
oTtkne. Mr. Sen on the other hand sub- 
that the period during which fhe 
detenu has been on bail should be de- 
ducted in calculating the penod of one 
vear from the date of detention and so 
tiie order of detention cannot be said 
fw either lost its force or expired by 
this time. The decision on Hus^^ 0 ^ 
rests on the interpretation, of tiie rele- 
vant sections of the Preventive Detention 
Art Sections 11A, 13 and 14. Under 
Section UA the maximum period for 
which any person may be detained with- 
out trial in pursuance of any detention 
order shall be 12 months from the date 

S? 3 mL The detafl i In « «« to 
been detained with effect from July /, 
II967 So the period of one year has ex- 
pired on July 6, 1968. .On a literal in- 
terpretation, therefore, it must 
that the detention order has lort ^Jorce 
and the maximum penod of w f e f5 n ii, c it 
S expired. But Mr. Sen argues that 
Ste detention order should be teken 
have remained suspended fiorj me 
period during which the ^tenu has be|n 
on bail under orders of this Court. ae 
relies on the principle incorporated in 
Section 426 of the Code that when a con- 
victed person makes an appeal and isre- 
leaded on bail the sentence of imprison- 
ment remains suspended during the pe- 
rfodof ML Mr. Sen also refers to the 
decision in Emperor V. Masuna* AI 
1936 All 107 where it has been said that 
leven apart from the provisions of Sec- 
ftion 426 of the .Code, when a Person Ee ^ 
f fenced to imprisonment on fetiure o 
* execu ting a bond under Section 123 oi 


the Code is granted bail on appeal, the 
sentence of imprisonment remains sus- 
pended during the period he remains on 
bail Section 426 of the Code provides 
that when a person sentenced to impri- 
sonment files an appeal the Appellate 
Court may order that the execution of 
the sentence be suspended. Here the 
Appellate Court itself suspends the exe- 
cution of the sentence. The same princi- 
ple applies in the case of sentence of 
imprisonment on failure to execute bonds 
under Section 123 of the Code. These are 
cases of sentence of imprisonment But 
the detention under the Preventive De- 
tention Act is not imprisonment but pre- 
ventive detention and the maximum pe- 
riod of such detention cannot exceed 12 
months from the date of detention. Once 
the detention order is made efiective by 
fairing the detenu into custody, the pe- 
riod of 12 months starts to run out from 
the date of detention. The Court has 
power to grant him interim bail But, that 
does not operate as suspension of the 
detention order because, under the Pre- 
ventive Detention Art itself, the deten- 
tion order has to expire on the expiry of 
12 months from the date of detention. 
This will be clear from Section 13 (2) ofj 
the Act which is as follows: — 

"13 (2). The revocation or expiry of a 
detention order shall not bar the making 
of a fresh detention order under Section 
3 against the same person in any case 
where fresh farts have arisen after the 
date of revocation or expiry on which the 
Central Government or a State Govern- 
ment or an officer, as the case may be, 
is satisfied that such an order should be 
made.” 

The Legislature, therefore, contemplated 
'expiry of the detention order’ and Sec- 
tion UA makes it dear when the deten- 
tion order expires, that is, on the expiry 
of 12 months from the date of detention. 
If the 'detention order’ expires after the 
lapse of 12 months from the date of 
detention, then, though the detenu has 
been on bail under orders of Court, the 
•detention order* cannot remain alive after 
the lapse of 12 months from the date of 
detention. Section 14 also makes it clear. 
Under Section 14. the Government has a 
right to release the detenu on parole. 
But the law does not provide that when 
the Government releases the detenu on 
parole, the detention order will survive 
even after the expiry of 12 months from 
the date of detention or. in other words. 
Section 14 makes it dear that, even if a 
detenu is released on parole by the Gov- 
ernment. the detention order mil expire 
with the expiry of 12 months from the 
date of detention. The same principle 
should apply when instead of the detenu 
being released by the Government on 
parole the detenu is released by orders 
of the Court because of the basic tact 
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that the 'detention order* expires on the 
expiry of 12 months from the date of 
detention. We are, therefore, unable to 
accept the contention of Mr Sen and we 
hold that, since 12 months have expired 
from the date when the detenu was taken 
mto custody, the 'detention order* must 
be said to have lost its force, in other 
words must be said to have expired. 


5 The present Rule has, therefore, 
become infructuous and stands discharg- 
ed. The detenu is discharged from his 
bail bond 

6 This order will govern Cr im i n al 

Miscellaneous Cases Nos. 190 191, 265, 
317, 333, 341, 343, 344, 351, 355 356, 417, 
428 448, 450 and 498 of 1967 as the same 
principle of law Is involved because in 
all these cases 12 months have expired 
from the respective dates on which the 
respective detenus were taken into cus- 
tody 

7 T P MUKHERJl, 3 •— I agree. 


RSK/DVC Order accordingly. 


AIR 19C9 CALCUTTA 236 (V 56 C 42) 

B N BANERJEE AND K. L. ROY, JJ 
Commissioner of Income-tax, Applicant 
v M/s. Central India Industries, Morar, 
Respondent. 

Income-tax Ref. No 155 of 1963, D/- 
15-11-1967 

Income-tax Act (1922) S 2 (6A) — Divi- 
dend paid in form of shares of a limited 
company — Valuation of shares cannot 
be made by adopting market rate, and 
the quantum of dividend cannot be de- 
termined at a rate higher than rate at 
which dividend was declared, especially 
when there is no attempt to defraud re- 
venue. (Paras 7, 8, 9) 

Cases Referred Chronological Paras 
(1961) AIR 1961 SC 1033 (V 48)= 
1961-41 ITR 275, Kantilal Mamin! 
v Commr of Income-tax. Bombay 4, 5 
B L. Pal with D K. Sen, for Ap- 
plicant* Dr Debi Pal, for Respondent 
BANERJEE, Ju — This reference, under 
Section 66 (1) of the Income-tax Act has 
been made m circumstances hereinafter 
related. 

2. During the accounting year ended 
on March 31 1959 (the assessment year 
being 1959-60) the assessee held 4,58 071 
shares m a company known as Pilam In- 
vestment Corporation Ltd. and became 
entitled to receive as dividend Rs. 
183,228 40 P at the rate of 40 P per 
share, namely the declared rate of divi- 
dend. This dividend was paid to the 
assessee in the form of. 


(a) 13 087 shares of Gwalior 
Rayon and Silk Manu- 
facturing Co Ltd., @ 

Rs. 10/- per share Rs. 1,30 870/- 

(b) 416 shares of Hind 
Cycles Ltd. @ Rs 125 

per share Rs. 52,000/- 

(c) In cash Rs 358/40 

Rs. 1,83 228/40 
The Income-tax Officer valued the shares 
of Gwalior Rayon and Silk Manufactur- 
ing Co Ltd. and Hind Cycles Ltd, at the 
market rate, namely, at Rs. 14.60 p per 
share for Gwalior Rayon and Silk Manu- 
facturing Co Ltd and at Rs 128 50, per 
share, for Hind Cycles Ltd and came to 
the conclusion that the total shares, re- 
ceived by the assessee In the aforesaid 
two companies, were equivalent in terms 
of money to Rs. 2,44 526/- Since the as- 
sessee had shown the value of the shares 
at Rs. 1,82 870/- only he added back the 
difference between Rs. 2,44 526/- and Rs. 
1,82 870/- namely, Rs. 61 656/- to the as- 
sessee’s income as dividend 
3 On appeal by the assessee, the Ap- 
pellate Assistant Commissioner dismissed 
the appeal with the observation that the 
money's worth of the shares received by 
the assessee represented the assessee a 
income and came under the definition of 
dividend as In Section 2 (6A) of the 
Indian Income-tax Act 
4. On the further appeal to the Ap- 
pellate Tribunal, the assessee succeeded 
The Tribunal observed 
"A dividend, in its ordinary meaning, 
is a distribution of the share of profits or 
incomes of a company given to its share- 
holders. The definition thereto as laid 
down under Section 2 (6A) of the Act 
however, gives an extended meaning to 
that expression inasmuch as it includes 
in its connotation such other receipts also 
as are set out In the definition. One 6uch 
Is laid down under sub-clause (a) of the 
said Section 2 (6A), which reads as fol- 
lows*— 

"Any distribution by a company of 
accumulated profits whether capitalised 
or not if such distribution entails the 
release by the company to its share-hol- 
ders of all or any part of the assets of 
the company’’ 

In order, therefore, to bring any dis- 
tribution within the category of dividend 
it must be proved as a fact that what 
was distributed by a company was its ac- 
cumulated profits. In the instant case, no 
such thing has been done. On the cont- 
rary although the department is trying 
to value the share scrips, according to 
the market value when they have reached 
the hands of the assessee, in the hands 
of the distributing company, however, 
the said share scrips have been accepted 
to be of the value put upon them by the 
distributing company. The department. 


IL/AM/E18/68 



1969 


L-T. Commr. v. C. L Industries (Banerjee J.) 

obviously, cannot adopt two standings of 
value in respect of the same item. 

The departmental Representative also 
placed reliance upon the decision of their 
Lordships of the Supreme Court m the 
case of Kantilal Mamlal, (1961) 41 ITR 
2S=(AIR 1961 SC 1038). The rejevant 
observation, upon which great stress has 
been laid by the Departmental Represen- 
tative, reads as follows: 

“If instead of selling tide right ui _the 
market and then distributing the pro- 
“|ds the mills directly transferred the 
right,' the benefit in the hands of the 
shareholders was still dividend. 

In that case the right to purchase shares 
bv the assessee was equated to the dis 
. dividends mssmucli ns tnn 

SSiteSeioldS Sieol actually to- 
ferred them for much higher value than 

Sca^ ffi? “ b^e*Ictu| 

S^L Arises Here the assessee-company 

fif fg&JS fom 

SSt”Se cam profito of one’s 

self We, therefore, hold , th ^ th 5 +Se 

farther ““aS* Tribunal ordered 

assessment. 

- Apprieved by the order ol mDu. 
nab' the Revenue asked l for - and obtain^ 
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Ltd., which held 5,000 shares in the Bank 
and which became entitled to 1,666 new 
shares, purchased 66 shares in the Bank 
and pursuant to a resolution of its board 
of directors, distributed the right to pur- 
chase the r emaining 1,600 shares among 
its shareholders in the proportion of two 
shares of the Bank for each share held 
by them in the Mills. The appellants who 
held 570 shares in the Mills and became 
entitled to purchase 1,140 new shares of 
the Bank, agreed to the allotment of 
those shares and ultimately transferred 
them to a private company. The assess- 
ment of the appellants was reopened under 
S 34(1) (a) of the Indian Income-tax Act, 
on the footing that release by the Mills 
of shares of the Bank of India amount- 
ed to a distribution of dividend and the 
value of the right released in favour of 
the shareholders was taxable. The re- 
assessment made on the above footing 
was unsuccessfully disputed by the 
&SS6SS66 and tiiG matter was intimately 
taken before the Supreme Court. In 
delivering the judgment of the Supreme 
Court, Shah, J.. upheld the stand taken 
by the Revenue, namely, what the appe- 
lant got was dividend liable to tax, with 
the following observation: — 

“It was open to the mills to sell the 
right to the shares of the Bank of India 
in the market, and to distribute the pro- 
ceeds among the shareholders, bucn a 
distribution would undoubtedly have been 
distribution of dividend. If instead ol 
selling the right in the market and then 
distributing the proceeds the mills 
directly transferred the right, the bene- 
fit in the hands of the shareholders was 
still dividend.’’ 

The Supreme Court further observed:— 
"Dividend need not be distributed in 
money: it may be distributed by delivery 
of property or right havung monetary 
value. The resolution, it is true, did not 
purport to distribute the nght amongst 
the shareholders as dividend. It did not 

* . •« , t r _ —X n T*ner 
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custnDuuon uj. uiviucuu, 
of distribution of a right which had a 
monetary value. But by the form of the 
resolution sanctioning the distnbution, 
the true character of the resolution could 
not be altered. We are, therefore, of the 
view that the High Court was right m 
holding that the distribution of the right 
to annlv for and obtain two shares of 
Se a B& of India (at half tt* xnag* 
value) for each share held by the share- 
holders of the mills amounted to distri- 
bution of dividend.” 

In this case, the amount received by the 
assessee is admittedly dividend. There is 
also no dispute that dividend may ^e 
paid in cash or kind. Thus, the 
Supreme Court decision does not take us 
further than what is admitted in this 

case. 
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S. The question for our consideration 
U when dividend Is paid in the form of 
property, as m this case In the form of 
shares of a limited company, can. such 
property be valued at the market rate 
and the quantum of dividend determined 
at a rate higher than the rate at which 
the dividend, was declared. In other 
words, can it be said what was received 
by the assessee was not dividend at the 
declared rate but something more? 

7. Now, the material portion of Sec- 
tion 2 (6A) of the Indi an Income-tax Act, 
defining dividend, reads: 

"Dividend includes: 

(a) any distribution by a company of 
accumulated profits, whether capitalised 
or not, li sudh distribution entails the 
release by the company to its share-hol- 
ders of all or any part of the assets of 
the company" 

In order therefore, to bring any distri- 
bution within the category of dividend. It 
must appear what was distributed by the 
company was its accumulated profit. It 
does not appear that In the hands of 
Pilani Investment Corporation Ltd. the 
accumulated profit, in the shape of shares 
of Gwalior Rayon and Silk Manufactur- 
ing Co„ Ltd, and Hind Cycles LtdL. was 
taken by the Income-tax Authorities at 
a figure higher than figure put upon them 
by the Corporation. On the contrary, the 
Tribunal found, the share scrips in the 
hands of the Corporation were accepted 
to be of the value put upon them by the 
Corporation. If the accumulation be of 
a particular value. It cannot assume a 
different value on distribution, 

3 Then again, the assessee was enti- 
tled to dividend at the rate declared by 
Pilani Investment Corporation Ltd. It 
could cot aspire for more and had no 
right to anything more. It may be that 
what it got was more favourable than 
cash payment. But that is fortuitous. 

9. Let us examine It from another 
point of view If the shares, received by 
the assessee. as dividend in kind, happen- 
ed to be of lesser market value than what 
was put on them by the dividend declar- 
ing company and if the assessee received 
the same in full satisfaction of the divi- 
dend declared, could it take the stand 
that it received lens than the dividend 
declared’ The answer must be in the 
negative because it is always open to 
everybody to receive a smaller payment 
In satisfaction of larger debt. If this be 
the legal position it does not stand to 
reason why by receiving dividend In 
kind, at the price put thereon by the dis- 
tributing company, an assessee should 
stand the risk of having received more, 
because the price put by the distributing 
company was found to be lower than the 
market rate. If there be collusion or at- 
I tempt to defraud the revenue in such a 


L L Trust (MukharJI J) A.LB. 

matter be Involved, then different consi- 
deration may apply. But where, as in 
this case the accumulated profits, In the 
hands of the distributing company, name- 
ly, the value of shares, have been eva- 
luated at the same figure by the Income- 
tax Authorities, as done by the distribut- 
ing company while declaring dividend, 
there is no Justification for valuing the 
distribution at a different figure. 

10. Further, the assessee la entitled to 
a certificate of deduction of income-tax 
on the dividend declared. If the amount 
of dividend declared be subsequently 
taken to be more than what was declar- 
ed. that "more remains uncovered by the 
certificate and the assessee doubly loses, 
namely, his income is enhanced and he 
does not get the coverage of the certi- 
ficate. 

11. For all these reasons, we are of 
the opinion, that in the facts and dr- 
cmnstances of the instant case, the ques- 
tion should be answered in the affirma- 
tive. 

12. The asessee is entitled to costs. 

13. K. L. BOY. Jr— I agree. 

RSK/D V.CL Reference answered. 
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Turner Morrison & Co., Ltd, Plaintiff 
v Hungerford Investment Trust Ltih, De- 
fendant. 

Suit No 2005 of 1965. D/- 24-7-1068. 
fA) Cml P. C. (1908), O. 1, R. 10 (2) — 
Addition of parties — Principles of 
Suit for recovery of money between two 
subsidiary companies — Holding com- 
pany cannot intervene or choose to join 
either of subsidiaries. 

Court's power to add parties under 
O 1, R. 10 (2) is guided by the well set- 
tled principle that the only reason which 
makes It necessary to add the name of a 
party to an action is so that the party 
may be bound by the result of the trial 
and the question to be settled must be 
a auestion which cannot be effectually 
and completely settled unless that party 
Is so Joined. (Para 31) 

In a suit filed by a subsidiary company 
against another subsidiary company f or 
recovery of money, the holding company, 
which controls both the plaintiff and the 
defendant as Its subsidiaries, cannot 
choose to Join one of the subsidiaries as 
against the other. Neither can it join as 
an Independent defendant and can inter- 
vene in the fight between Its own subsi- 
diaries. (Paras 16, 27] 

(B) Companies Act (1956), Ss. 4 and 34 
• — Holding company and its su bsidiaries 
KL/LL/F335/68 
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— Status of — Each is separate legal 
entity subject to provisions of Company 

^Holding company and subsidiaries, are 
incorporated companies and each is a 
separate legal entity. Each has a sepa- 
rate corporate veil Because a company 
is a holding company, that does not mean 
that holding company and the subsKhary 
companies within it, all constitute one 
company. Except to the extent that the 
statute indicates the nature of holding 
company and the subsidiary company, the 
corporate veil still remains. If they aia 
not remain then there would be no point 
Si calling them subsidiary companies of 
another holding company. « 3 sc 
1811 & (1967) 71 Cal WN 854, FoU^ 21) 

(C) Contract Act (1872), S. 62 HT 
to contract transferring its liability to 
thir d person — Consent of other party to 

tof Start cannot tender 
his liability thereunder mthout the con- 
sent of the other party and such habih 
ties can only be transferred by a tn- 
pSafe asrement which to larch <ggs JjJ 
amount to novation. AIR 1962 SC 181U, 

FolL J _ J 

(D) Companies Act (J|| G \* gj S 

425 12) read with Ss. ro ea • 

S 515 — Removal and replacement of 
I iouidators and Directors — Mode of. 

iSSdSoisand Directors can only be 
re Sd or replaced to toe toanto* M 
down by the Companies Act and not y 
mivate agreement between persons 

parties. 

Cases Referred: Chronological Paras 

f 1967) 71 Cal WN 854— (1967) 2 Com 
LJ 106. In re Rivers Steam Navi- 

11967i 0 °l C Cd t WH 897 = (1967) 2 
LJ 158. Mand SteamNton- 
gation Worker’s Umon v. Rivers 
Steam Navigation Co. L™- 
n063) AIR 1963 SC 1811 (V 50) 

(1963) 2 SCJ 605, State Trading 
Corporation Ltd. v. Commercial 

fl962) AIRM62 SC 1810 (V 49)= 
19 (1963) 3 SCR 183, Khardah Co., 

Ltd. v. Raymon & Co., (India) 

(iSsWUR^SS SC 886 (V 45)= 
r. 1959 SCR 1111. Razia Begum v. 

\ Sahebzadi WLR 

(1958) 1958 PD 174-1958-2 VVDtt . 

noe TVli£?Uel V. Result _ttt ry 

Pillai v. Adilakshmi Ammal 


T. M. & Co. V. E. L Trust (Mukharji J.) [Prs. 1-3] Cal. 239 

All ER 572=1952 AC 


29 

29 


28 


30 


21 


21 


21 


20 


28 

31 


SI 


(1952) 1952-1 ntol -LtolV pi I m iyun 
582, United States of America v. 

Dollfus Co. ^ ,,, 

(1950) 1950-2 Ail ER 605, Dollfus 
Co. v. Bank of England 28, 

(1931) AIR 1931 Mad 357 (V 18)= 

60 Mad LJ 229, Ramaswami Chet- 
tiar v. P. M. A. Vellayappa Chettiax 
(1923) AIR 1923 Mad 521 (V 10)= 

44 Mad LJ 322, Rajaratnam Iyer 
v. Katsyasundaram Iyer 
M. N. Banerjee and Sen, for Plaintiff: 
Mukherjee, for Defendant. 

ORDER: — This is an application on 
behalf of Brahmaputra Tea Co. Ltd. to 
be added as a party defendant in this suit 
and for stay of the suit until the disposal 
of this application. The application is 
dated 17-7-68. The grounds of this ap- 
plication are the petition of Brahmaputra 
Tea Co. Ltd., the applicant, verified by an 
affidavit of Bejoy Kumar Mundra, a Direc- 
tor of the applicant Company affirmed on 
17-7-68 and also the plaint and proceed- 
ings in the present suit. 

2. The substance of this application 
is the submission that the- petitioner 
Brahmaputra Tea Co. Ltd. is a necessary 
party to the suit In order to show that 
it is a necessary party to the suit the ap- 
plicant relies on mainly two agreements, 
one dated 16-1-68 and the other dated 
27-1-68. 

3. The first agreement of 16-1-68 fs 

between Nirmaljit Singh Hoon and Sukh- 
dev Varma. By this agreement Mr. Hoon 
agrees to sell and Mr. Varma agrees to 
buy Mr. Hoon’s entire interest in the 
companies mentioned in the agreement 
for the sum of £ 225,000 payable on (a) 
15-2-68, (b) 31-12-68, (c) 31-12-69 and 

(d) 31-12-70, the first of such payment 
being £ 75,000 and the rest of the instal- 
ments at the rate of £ 50.000. There is 
no list of companies as such bv name de- 
scribed to show Mr. Hoon’s entire inte- 
rest in such companies which was being 
sold by Mr. Hoon. It is however stated 
in the recital of this agreement that Mr. 
Hoon and Mr. Varma have been and are 
associated in the ownership of Romanmo 
Holdings S.A.H., a company mcorporated 
in Luxembourg. This Romamgo has sub- 
sidiary .companies mcorporated to Eng- 
land, Singapore and India. It is further 
stated in the recital of this agreement 
that the most important companies which 
are subsidiaries of Romamgo are The 
Turner Morrison and Grahams Group of 
Companies Ltd. ' Hungerfordlnvestaent 
Trust Ltd. (in voluntary Liquidation) ana 
Turner Morrison & Co. Ltd. Turner Mor- 
rison & Co. Ltd. is the plaintiff in this 
suit in this Court and Hungerford Invest- 
Sent Trust Ltd. (in voluntary liquidation) 
S the defendant in this suit Mr. Hoon i3 
said inter alia to be one of Liquida- 
tors of the defendant Hungerford Invest- 


28 
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ment Trust Ltd. (in voluntary liquida- 
tion) 

4. It is provided in this agreement of 
16-1-68 that time is the essence of the 
agreement and if any single payment, as 
specified, to be made by Mr Varma, is 
not made on the due date the agreement 
shall forthwith be made null and void by 
virtue of the default and any payments 
already made by Mr Vanna shall be 
forfeited and Mr Varma shall be deemed 
to have relinquished irrevocably to Mr 
Hoon every part of his interest m Roma- 
WEO 

5 The second agreement dated 27-1- 
68 was one between Sukhdev Varma and 
Brahmaputra Tea Co Ltd., the present 
applicant Here also it is acknowledged 
and recited in the agreement that Mr 
Hoon is one of the Liquidators of the 
defendant company Hungerford Invest- 
ment Trust Ltd, (m voluntary liquida- 
tion) It recites the agreement of 16-1- 
68 between Mr Hoon and Mr Varma. 

This agreement of 27-1-68 however 
shows that in consideration of the pay- 
ment of a sum of £ 325 000 by the appli- 
cant Brahmaputra Tea Co Ltd. to Mr 
Varma, Mr Varma agreed to assign, sell 
and/or transfer to Brahmaputra Tea Co 
Ltd the nght. title and interest in that 
6aid agreement dated 16-1-68 and In 
addition Mr Vanna’s right, title and inte- 
rest in the said companies. The payment 
of the consideration for this second agree- 
ment dated 27-1-68 was also staggered as 
follows- (a) 15-2-68, (b) 31-12 68, (c) 31- 
12-69 (d) 31-12-70 (e) 30-9-71 and (f) 

31-3-72 — the first of such payment to 
be made for £ 75 000 and the rest in 
instalment at the rate of £ 50 000 each. 

While the payment of the consideration 
under the first agreement dated 16-1 68 
was to conclude by 31-12-70 the payment 
of the consideration under the second 
agreement of 27-1-68 was earned beyond 
31-12-70 until 31-3-72. The difference m 
the consideration viz. £ 225 000 under 
the first agreement of 16-1-68 and 
£ 325 000 under the second agreement of 
27 1-68 is explained by the fact that in 
the latter agreement not only the right, 
title and interest m the agreement of 
16-1 68 but also Mr Varma s own nght, 
title and interest m these companies were 
transferred. Here also in the second 
agreement of 27 1 68 it is plainly stated 
that in the event of the applicant Brah- 
maputra Tea Co„ Ltd. failing to pay in 
terms of the agreement, the nght, title 
and interest intended to be assigned by 
the second agreement shall revert back 
to Mr Varma or to Mr Hoon as provid- 
ed in the said agreement of 16-1-68 It 
is also provided m the second agreement 
of 27-1 68 by CL 10 thereof that in 
Mr Varma within six months from the 
date transferred the nght, title a nd inte- 
rest in the defendant Hungerford Invest- 
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ment Trust Ltd., (In voluntary liquida- 
tion) free from all encumbrances includ 
ing Hoffman Bank on payment oi 
£ 225 000 by the applicant Brahmaputra 
Tea Co in the manner provided by the 
agreement of 27-1-68, then the applicani 
Brahmaputra Tea Co, agrees to release, 
if Mr Varma desires, all its nght, title 
and interest in other companies, m favour 
of Mr Varma and in that event the ap- 
plicant Brahmaputra Tea Co„ would cot 
be required to pay £ 1 00 000 being lie 
last two instalments under this agree- 
ment of 27-1-68. 

6 The applicant company relies on 
these two agreements to show that it Is 
a necessary party in the present suit b 
this Court in which this application Is 
made In further support of this appli 
cation the applicant company relies ca 
the Statement of C laim m an action b 
the Q B D London. Now, this action in 
the Queens Bench Division was brought 
by this very applicant Brahmaputra 
Tea Co, Ltd., as the plaintiff and three 
defendants \nz^ Nirmaljit Singh Hoon 
Sukhdev Varma and Star International 
Ship Owners Ltd. In this London action 
the plaintiff Brahmaputra Tea Co Lti, 
the applicant before me claimed the re- 
lief for specific performance of the agree- 
ment dated 16-1-68 and 27-1-68 Thfc ac- 
tion in the Q.B D is pending It Was 
Instituted in the Q. B D on or about V 
4 68 while this present suit was peixLng 
m this Court It is needless to say that 
in that action in the Q. B D the pbin- 
uff applicant company’s prayer is for 
the return of the sum of £ 75 000 on the 
ground that the money was paid on * 
consideration which has wholly faded. 

1 It would be necessary now to refer 
to the suit which is pending here and b 
which this application is made by the ap- 
plicant company to be joined as a party 
defendant 

8. This present suit In this Court be- 
fore me was brought by Turner Morrison 
& Co Ltd. as the plaintiff against the 
defendant Hungerford Investment Trust 
Ltd. (m voluntary liquidation) The suit 
was instituted as early as 15-11-65 The 
Written Statement in this suit was filed 
on 7-4-66 and the discovery and inspec- 
tion having been completed the suit was 
°n the Daily List for disposal and while 
the suit was being opened on behalf c ‘ 
the plaintiff Turner Morrison & Co Ltd. 
this applicant moved th™ application to 
intervene on 17-7-68 

9 The nature of this suit between 
Turner Momson Co and Hungerford In 
vestment Trust Ltd., can now be briefly 
noticed It claims a decree for Bs. 
1 27 67 052 60 p, a declaration that the 
plaintiff has a first and paramount hen 
on 2295 shares held by the defendant b 
the p l a in ti ff company and on all dlvf* 
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deiids payable to the defendant _ in _ res- 
pect thereof. It prays for other inciden- 
tal reliefs. The substance of the plain- 
tiff’s claim in this suit is that this sum of 
money is the total of various su ms which 
the plaintiff had paid to the Indian In- 
come-tax Authorities in respect of taxes 
owed to such authorities by the defen- 
dant company in respect of assessment 
years, covering roughly a period from 
1940-41 to 1955-56. Most of these pay- 
ments were made before 1961. The last 
of such payment of taxes as shown m 
the Annexure A to the plaint was on 19- 
1-63 It is alleged in the plaint that the 
plaintiff company made all these pay- 
ments as Agent and/or on behalf of or 
for the benefit of the defendant and the 
plaintiff claims to be entitled, to or to be 
indemnified or reimbursed in full for 
such payments. It is pleaded m th 
plaint that these payments were made m 
respect of tax liability of the defendant 
under Section 23A of the Indian Income- 
tax Act which is said to be on the deem- 
ed dividend.” . 

10. The defence as contained in the 
written statement of the defendant takes 
a number of grounds. Before stating 
these grounds of defence, it 
■dated in paragraph 1 of the written 
statement that up to 1956 the defendant 
was a hundred per cent shareholder of 
the plaintiff company and by an agree- 
ment concluded in De ^? d er t 19 s ° e |i 4 9 o/ 0 
defendant company agreed to seu /o 
jT. ^hare-holdings m the plaintifi- 
company to one Haridas Mundra givmg 
SS also the option to purchase. the 
balance of 51% share of the plguntifi- 
company on the terms and condihons 
mentioned in that agreement. The situ 
ation therefore is that the plamtiff-com- 
Jy in this suit, viz.. Turner Morrison 
& Co. Ltd., is a company 49 /o of whose 
shares were under this agreement agreed 
to be sold to Haridas Mundra with the 
option to him to purchase the balance of 
the shares. This company as . plaintiff 
filed this suit in this Court against tiie 
defendant-company which “ 
here for the last three years from 15-11 
65. The Brahmaputra Tea Co. • L J?T T— 
is present applicant coming now to uite- 
vene, has Bejoy Kumar Mundra. the son 
of Haridas Mundra, as a Director. 

11. Proceeding with tiie defence of 
the defendant-company 

vestment Trust Ltd., (m voluntary ham- 
S), what the defence states, briefly 
■*, is as follows The plaintiff paid mcome- 
\ tax on behaif of the defendant-company 
under 11 Section 23A of the Indian In^me- 
tax Act on deemed dividend on the share- 
hiding of the defendant-company but 
the plaintiff-company never actually or 
in fact distributed or paid the dividend 
to the defendant-company. It n also 

pleaded by the defendant that after the 
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sale of the 49 per cent shares to Haridas 
Mundra and registration of the same in 
favour of his nominee the British India 
Corporation and after the 25th February, 
1967, when Haridas Mundra obtained a 
decree for specific performance in suit 
No. 600 of 1961 between Haridas Mundra 
v. Mrs. Therasa Turner and others, the 
plaintiff started in collusion and conspi- 
racy with Haridas Mundra to set up an 
alleged lien on the shares of the defen- 
dant-company with a view to assist the 
said Haridas Mundra to enjoy the 51 per 
cent share without making any payment 
for the same. It is further alleged in the 
written statement that besides the said 
2,225 shares the defendant was always 
the registered owner of the balance share 
of 2,204 out of the total shares of 4,500 
of the plaintiff until the same was sold 
and transferred in the name of the nomi- 
nee of Haridas Mundra as aforesaid. It 
is alleged that the plaintiff did not ren- 
der any proper account to the defendant 
and never , distributed the dividend to 
the defendant in spite of demands. It is 
also pleaded that the plaintiff neither 
paid any tax under S. 23A of the Income- 
tax Act at all nor made any payments 
of dividend to the defendant. In fact, 
the defendant-company makes the aver- 
ment that it had to institute a suit for 
accounts and recovery of balance of 
Rs. 22,640,000/- due from the plaintiff 
which is the subject-matter of another 
pending suit No. 129 of 1960 in this 
Court In the circumstances, the writ- 
ten statement denies that the sums claim- 
ed by the plaintiff can at all constitute 
a debt or liability to the defendant of 
the plaintiff within the meaning of Arti- 
cle 22 of the Articles of Association of 
the plaintiff company. It is said that in 
suit No. 600 of 1961 filed by Haridas 
Mundra in this Court, the plaintiff being 
a party defendant to the suit filed its 
written statement and never claimed any 
alleged lien or charge on the said 2,295 
shares. The written statement , also takes 
the plea of limitation. It is said by the 
defendant in its written statement that no 
lien was ever claimed or shown in the 
balance-sheet of the plaintiff under Sec- 
tion 370 of the Indian Companies Act 
There are many other grounds set out in 
paragraph 18 of the written .statement 
But the brief survey of the written state- 
ment indicates these facts, relevant for 
the purposes of this application. Mr. 
Mukherjee for the defendant wishes it 
to be recorded that the allegations in the 
petition are not admitted. 

12. The whole question now on . this 
application is whether the applicant 
Brahmaputra Tea Co. Ltd., is either a 
necessary or proper party k> such a suit. 
The general powers of the Court to add 
a party are sufficiently indicated in 
Order 1, Rule 10 (2) of the Civil Proce- 
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fiduciary capacity shall be treated as not 
held or exercisable by it, (b) subject to 
the provisions of clauses (c) and (d) of 
Section 4 (2) of the Act, any shares held 
or powers exercisable — (i) by any per- 


dure Code. It provides that the Court 
may at any stage of the proceedings 
either upon or without the application of 
either party and on such directions as may 
appear to the Court to be just, order to 
add the name of any person who ought 
to have been jomed whether as plaintiff or 
defendant or whose presence before the 
Court may be necessary m order to en- 
able the Court effectually, and completely 
to adjudicate upon and settle all the 
questions involved in the suit. What the 
Court has to see in such an application 
is whether the applicant Brahmaputra 
Tea Company is a party who should have 
been joined as a defendant or whose pre- 
sence the Court considers necessary in 
order to enable it to effectually and com- 
pletely adjudicate upon and settle all the 
questions mvolved m the suit. 

13 Now taking the questions mvolv- 
ed m the suit winch have been sufficient- 
ly described above m the analysis of 
the p lai nt and the written statement the 
question arises what is the mterest of 
the applicant to come m and intervene 
in such a suit The plaintiff in this suit 
rlqims to be reimbursed for taxes which 
it is supposed to have paid for and on 
behalf of the defendant company Pnma 
facie the applicant company has no mte- 
rest to come and intervene m this contro- 
versy All that the applicant wants to 
say is this that by reasons of these two 
agreements dated the 16th January, 1963 
and 27th January 1968 it has purported 
to acquire the mterest of Romamgo 
which is said to be the holding company 
of these two subsidiary companies, the 
p laintiff and the defendant m this suit. 
Therefore it claims a right to be jomed 
as a party Now if the applicant-com- 
pany is right in its submission there then 
by reason of that fact alone it is not a 
necessary party at all in this suit. If 
both the companies, namely the p lain ti ff 
and the defendant, are the subsidiaries of 
Romamgo then the applicant s acquisi- 
tion of Romamgo mterest will put them 
m control of both of them. It Is there- 
fore not necessary to intervene as a 
party on the side of one against the 
other Secondly the position of Roma- 
mgo as a holding company means this 
that under Section 4 of the Companies 
Act, 1956 a company subject to certain 
limitations which I shall presently des- 
cribe, shall be deemed to be a subsidiary 
of another if, but only if (a) that the 
other controls the composition of its 
Board of Directors or (b) that the other 
holds more than half m nominal value of 
equity share capital or (c) the first men- 
tioned company is a subsidiary of any 
company which is that other’s subsidiary 
k Now the limitation is that In determin- 
ing whetner one company is a subsidiary 
of another (a) any shares held or powers 
exercisable by that other company in a 


son as a nominee for that other company 
(except where that other is concerned 
only in a fiduciary capacity, or (11) or by 
a nominee for a subsidiary of that other 
company not being a subsidiary which 
is concerned only m a fiduciary capacity 
— shall be treated as held or exercisable 
by that other company It is expressly 
provided under sub-section (6) of Section 
4 of the Companies Act that in case of 
a body corporate which is incorporated 
in the country outside India, which is 
the case with Romamgo a subsidiary or 
holding company of the body corporate 
under the law of such country shall be 
deemed to be a subsidiary or holding 
company of the body corporate within 
the meaning and for the purposes of the 
Indian Companies Act also whether the 
requirements of this section are fulfilled 
or not The applicant of course has not 
produced the Articles of Association of 
Romamgo or its memorandum. I am told 
by Mr M. N Banerjee learned Counsel 
for the applicant that Romamgo was in- 
corporated on or about the 20th May, 
1963 All the tax liability for which the 
plaintiff is claiming reimbursement in 
this present suit is m respect of vears 
long before Romamgo was bom as an 
incorporated company On the plaint 
before me the last of the alleged pay- 
ment of tax was on the 19th January, 
1963 as indicated above, and therefore 
such liability was incurred before the in- 
corporation of Romamgo Incidentally it 
may be noticed here that the plaintiff- 
company before me was incorporated on 
the 4th July, 1913 and the defendant- 
company I am told was incorporated in 
June 1930, under the laws of Singapore. 

14. The applicant's reliance on the 
two agreements dated the 16th January. 
1968 and the 27th January, 1968 to sup- 
port his present claim for intervening in 
this suit as a defendant has now to be 
analysed. It is clear that the parties to 
these agreements namely (1) Mr Varma 
(2) Mr Boon and (3) the applicant are 
not as such any parties at all in the pre- 
sent suit before me. The two agreements 
as their dates indicate show the time in 
which they were bom. They were born 
when this suit or litigation was going on 
and they were bom when the defendant- 
company was In voluntary liquidation. 
The defendant-company went into volun- 
tary liquidation on the 10th August, 1956 
With notice of these facts of (1) a pend- 
ing litigation in this suit and (2) the 
voluntary liquidation of the defendant- 
company, the agreements dated the 16 th 
January. 1968 and the 27th January, 
1968, were entered into without joining 
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She plaintiff or the defendant as parties 
So such agreements. If the applicant is 
right in his contention that Romanigo 
Was the holding company and both the 
plaintiff and the defendant were subsi- 
diaries, when both Mr. Varma and Mr. 
Hoon, who were parties to the said 
agreement were fully aware of these two 
facts viz., (I) the present suit and (2) 
Voluntary liquidation of the defendant- 
company. In fact, the agreement express- 
ly declared that both Mr. Hoon and Mr. 
iVarma are associated with Romanigo 
holdings and therefore they must have 
known of the present litigation and the 
intending purchaser Brahmaputra Tea 
.Co., of the Romanigo interest of these 
persons was equally on notice of both 
the facts of the pending litigation in the 
present suit and the voluntary liquidation 
of the defendant company. Prima facie, 
therefore, the agreements are subject to 
the results of these two facts. On the 
one hand, the shares of the company in 
voluntary liquidation were being trans- 
ferred by the liquidator. On the other 
hand, full notice was there in the present 
suit about the plaintiff’s claiming to be 
reimbursed in respect of the tax liability 
of the defendant in this present suit. 

15. Pursuing the matter further on 
this point, it is necessary to note the 
event which the applicant company itself 
created immediately after entering into 
the agreement of 27-1-68. What it does 
is that although the applicant company 
knew that this suit was pending and 
although it was supposed to acquire 
the entire interest of _ the holding 
company Romanigo, yet it did not come m 
at that stage to be joined as a party 
defendant in this suit. What it did was 
to go to the Queens Bench Division in 
London and filed an action there for spe- 
cific performance against parties to the 
agreement and excluding both the plain- 
tiff and the defendant. It is therefore 
clear that the applicant even on the 
strength of these two agreements dated 
27-1-68 and 16-1-68 did not think that it 
had acquired any claim or right to inter- 
vene in the present suit until its rights 
un der those agreements were determin- 
ed by an action for specific performance 
in London. Now, the London action for 
specific performance, as already noticed, 
was started on 10-4-68. Even then, the 
applicant had not cared to discover that 
it had any claim or right to intervene in 
the pending suit here before me. Now, 
the London action which the applicant- 
company itself has initiated can result, m 
two consequences. The London action 
might fail or might succeed. If the Lon- 
don action fails, then the applicant-com- 
pany has no right whatever to intervene 
on the strength of this agreeme n t on 
which he is relying to come in as a 
party defendant to the present suit. If 


(Mukharji J.) [Prs. 14-17] Cal. 243 

the London action succeeds, the appli- 
cant would get a decree for specific per- 
formance in which event his London de- 
cree will not in the least be affected by 
any Calcutta decree that may be passed 
in the present suit, for the Calcutta de- 
cree cannot bind the applicant. The posi- 
tion, therefore, is this that if the appli- 
cant’s London action fails, then his in- 
clusion as a party defendant in this suit 
will be wholly improper and unjustified. 
I do not think that this Court should add 
a party in such circumstances on the spe- 
culation that the applicant’s London ac- 
tion might succeed even though knowing 
all the facts and with notice of all the 
facts the applicant-company initiated the 
London action without joining the plain- 
tiff or the defendant. Addition of a 
party in such circumstances would be 
merely a speculative addition which the 
Court should not grant. A Calcutta de- 
cree in this Calcutta suit where the ap- 
plicant is not a party cannot bind the 
applicant and the applicant cannot be 
prejudiced in any manner by whatever 
happens in this Calcutta suit. Whatever 
be the result of the Calcutta suit, it will 
remain open to the applicant-company to 
challenge it, if at all its interests in any 
way, are affected in any eventuality. 

16. If the applicant-company’s reli- 
ance on these agreements dated 27-1-68 
and 16-1-68 is intended to show that 
the applicant-company having acquired 
Romanigo interests as the holding com- 
pany, which now controls both the plain- 
tiff and the defendant as its subsidiaries 
then there is no answer to the question 
that the applicant is equally interested 
both in the plaintiff and the defendant 
and I for one cannot understand how it 
can choose to join one of the subsidiaries 
as against the other, viz., either join the 
plaintiff against the defendant or join the 
defendant against the plaintiff or remain 
as an independent defendant trying to 
intervene in the fight between its own 
subsidiaries. I consider it to be illogical 
and illegal by all canons of law and pro- 
cedure. 

17. There is also another cogent rea- 
son why the applicant’s contention can- 
not succeed. Clause 5 of both the agree- 
ments dated 16-1-68 and 27-1-68 show 
that the agreement is contingent. The 
first payment of £■ 75,000 is not enough. 
Any future default even in 1970 or 1972 
forfeits the rights under the agreement. 

I have already indicated these clauses. 
Clause 5 of the agreement of 16-1-68 
clearly stipulates that even the default 
of a single payment on the due dates 
specified in the agreement shall forth- 
with render the agreement null and void 
and such default would even forfeit any 
payments already made by Mr. Varma 
and further Mr. Varma shall be deemed 
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to have relinquished irrevocably to Mr. 
Hoon every part of his interest in Roma- 
nigo. Equally, clause 5 of the agreement 
dated 27-1-68 clearly stipulates that in 
the event Brahmaputra Tea Co., the pre- 
sent applicant, fails to Pay in terms of 
that agreement, the right, title and inte- 
rest intended to be assigned by that 
agreement shall revert back to Mr. Varma 
or Mr. Hoon as provided in the agree- 
ment of 16-1-68. It will, therefore, be 
wholly improper in my opinion to include 
somebody as a party to this suit on the 
strength of these agreements where the 
rights would be forfeited by the very 
party wanting to be included in the suit. 
In other words, the rights of applicant 
Brahmaputra Tea Co., are at best incho- 
ate and have not matured under the 
two agreements mentioned above. 

18. Mr. M. N. Baneriee for the appli- 
cant has drawn my attention to what is 
called the Indemnity clause in both the 
agreements. Clause 7 of the Indemnity 
in the agreement of 16-1-68 provides that 
both Mr. Hoon and Mr. Varma “under- 
take to execute such share transfers. 
Resignations, Indemnities and other do- 
cuments as shall be reasonably required 
to give effect to this agreement" and 
CL 6 of this agreement provides that 
upon Mr. Varma paying to Mr. Hoon the 
first payment of £75,000 not later than 
15-2-68, Mr. Varma or his assignees shall 
forthwith indemnify Mr. Hoon against any 
claims which may be made against Mr. 
Hoon arising out of the indemnities given 
by Mr. Hoon on 7-6-63 to the executors 
of Nigel Turner (deceased) and John 
Turner (deceased). "But there again it is 
provided that "in case Mr. Hoon revert- 
ing to management and control under 
Clauses 1, 4 and 5, the claims and indem- 
nities shall revert to Mr. Hoon." 

19. Clause 7 of the agreement of 27-1 
68 similarly provides that upon Brahma- 
putra Tea Co., paying to Mr. Varma the 
first payment of £ 75,000 in terms of the 
said agreement dated 16 - 1 - 68 , the 
Brahmaputra Tea Co., or its assignees 
shall Indemnify Mr. Hoon against any 
claims which may be made against Mr. 
Hoon arising out of the indemnities given 
by Mr. Hoon on 7-6-63 to the executors 
of Nigel Turner (deceased) and John 
Turner (deceased) and thereupon the 
Brahmaputra Tea Co., shall also be en- 
titled to all benefits that may arise from 
such indemnities or original purchases of 
Turners’ interest in the said companies. 
This indemnity is, in my opinion, quite 
irrelevant for the purpose of the pre- 
sent application. This is an indemnity 
given to the executors of Nigel Turner 
(deceased) and John Turner (deceased). 
In any event, the existence of such an 
indemnity does not alter, the nature or 
character of the present mit which the 
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pl aintiff has brought against the defen- 
dant for recovery of taxes alleged to 
have been paid by the plaintiff tor the 
benefit of the defendant. 

20. Mr. Mukheriee, appearing for the 
defendant and opposing this _ application, 
submits that Varma's obligations Under 
Clauses 1, 2, 4. 8, 9 and 10 of the agree- 
ment dated 16-1-68 between Mr. Hoon 
and Mr. Varma could not be transferred 
or assigned by the agreement of 27-1-68 
as purported to be done under Clauses, 
D. E. and Clause 1 without Mr. Hoon 
jo ining the agreement of 27-1-68. In 
other words, his submission Is that Hie 
obligations under an agreement as dis- 
tinguished from the rights thereunder 
cannot be transferred without consent of 
the person concerned. By the agreement 
of the 16th January, 1968, Mr. Varma 
takes the obligation to pay to Mr. Hoon 
£ 2,25,000 and to pay interest thereon 
(vide dauses 1 and 2 of the agreement). 
By clause 4 Mr. Hoon and Mr. Varma 
irrevocably appoint Mr. Cannes and Mr. 
Ricard to act as their attorneys under 
that agreement and Mr. Cannes as the 
stakeholder of the documents of title. 
Mr. Varma also undertakes the obliga- 
tion along with Mr. Hoon to terminate 
the litigation between Mr. Hoon and 
Mr. Varma (vide dauses 8 and 10). It is 
the defendant’s submission, how could 
these obligations of Mr. Varma under this 
agreement of the 16th January, 1968, be 
transferred to a third party, the applicant 
Brahmaputra Tea Co. Ltd., without Mr. 
Hoon’s consent. Mr. Mukherjee in sup- 
port of this point relied on the statement 
of law in 8 Halsbury, 3rd Edition page 
258, Artide 451 that a party to a contract 
cannot transfer his liability thereunder 
without the consent of the other party 
and such liabilities can only be transfer- 
red by a tripartite agreement which In 
such cases will amount to novation. That 
principle is well settled by numerous 
decisions such as Khardah Co. Ltd. v. 
Raymon & Co,. (India) Private Ltd., AIR 
1962 SC 1810 at p. 1817. It Is unneces- 
sary for me to pursue this point of as- 
signment of alleged liabilities having re- 
gard to the view that I have already ex- 
pressed on the points of merits in this 
application. 

2L On behalf of the applicant Brah- 
maputra Tea Co. Ltd., reliance has been 
placed on clause 6 of the agreement dated 
the 27th January, 1968. This clause pro- 
vides inter alia that on payment of 
£ 75,000 by the Brahmaputra Tea Co. 
Ltd. Mr. Cannes the stakeholder shall 
thereafter retain the custody of the docu- 
. merits of title and shall have full autho- 
rity to act on behalf of Romanigo in the 
management of the subsidiary companies, 
particularly in connection with the ap- 
pointment and/or dismissal of Directors 
and Liquidators acting therein on the In- 
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struction. of Brahmaputra Tea Co. Ltd. 
and not on those of Mr. Hoon and Mr. 
Varma in accordance with the said agree- 
ment dated the 16th January, 1968. It 
is said on behalf of the applicant that 
this clause gives him a right to intervene 
as a party in this suit. For the defen- 
dant it is submitted that far from giving 
any right this clause does not help the 
applicant to lift the corporate veil. I 
have indicated already what the statute 
says about a holding company and a sub- 
sidiary company. But it must be stated 
that a holding company or the subsidia- 
ries are incorporated companies in this 
context and each is a separate legal en- 
tity. Each has a separate corporate veil. 
Because a company is a holding company, 
that does not mean that holding company 
and the subsidiary companies within it 
all constitute one company. They do not. 
Except to the extent that the statute 
indicates the nature of holding company 
and the subsidiary company the corpo- 
rate veil still remains. It they did not 
remain then there would be no point in 
calling them subsidiary companies of an- 
other holding company. Then they would 
all be one company and one corporate 
personality. That they definitely are not 
under the Companies Act and the Com- 
pany Law. Reference may be made to 
the State Trading Corporation Ltd. v. 
Commercial Tax Officer, AIR 1963 SC 
1811 and in Re, Rivers Steam Navigation 
Co. Ltd., (1967) 71 Cal WN 854 and (1967) 
71 Cal WN 897. It will be unnecessary 
to discuss any further the theories of 
corporate personality and the cases there- 
under. 

22. It is also contended for the defen- 
dant that clause 6 of the agreement 
dated the 27th January, 1968, is in plain 
violation of the Companies Act for there 
can be no such right to nominate Direc- 
tors and Liquidators as contemplated in 
clause 6 of the agreement of the 27th 
January, 1968. It is said to be in viola- 
tion of Section 255 of the Companies Act 
in respect of Directors and Section 425 
(2) read with Sections 484 to 497 and 
particularly Sections 491 and 492 along 
with Section 515 of the Companies Act 
in respect of the Liquidators. Liquida- 
tors and Directors can only be removed 
or replaced in the manner laid down by 
the Companies Act and not by private 
agreement between persons who do not 
represent the company as shareholders 
or contributors but who are third par- 
ties. Section 512 dealing with the powers 
and duties of Liquidator in voluntary 
winding up read with Section 457 (c) of 
the Companies Act would seem to indi- 
cate that the Liquidator has no power to 
sell chares of the company without sanc- 
tion of the Board as clause 6 purports^ to 
do that Mr. Cannes will act on the in- 
structions of the Brahmaputra Tea Co., 


the applicant and not of Mr. Hoon or 
Mr. Varma under clause 6 of that agree- 
ment of the 27th January, 1968. 

23. It has been further contended on 
behalf of the defendant that there is no 
explanation given in the petition for the 
delay in making this application and to 
come in just when the suit is on the 
daily list and about to be disposed of. It 
will be necessary now to discuss the res- 
pective submissions made by the parties 
on the point of delay. 

24. If the applicant Brahmaputra’s 
case is that its alleged rights accrued only 
after the agreements of 16th January, 
1968 and the 27th January, 1968, as is its 
case, then from January, 1968, till the 
17th July, 1968, when the present appli- 
cation was made, for this period of six 
months, there is no reason or explanation 
for the delay. On the contrary, if these 
two agreements of January, 1968, confer- 
red anv rights on the applicant Brahma- 
putra Tea Company, then such rights did 
not provide it with any cause for mak- 
ing an application here in this suit to be 
joined as party defendant but led it to 
file a suit in the Queen’s Bench Division 
for specific performance to enforce those 
agreements. The London suit for speci- 
fic performance, therefore, can only mean 
that the defendants in that suit includ- 
ing Mr. Hoon and Mr. Varma have re- 
fused to perform these agreements and 
that is why the Brahmaputra Tea Co., 
Ltd., filed the London action for specific 
performance. If again, on the other hand, 
the applicant’s case is that its rights did 
not arise before the first payment of 
£ 75,000 was made on the 15th February, 
1968, even then the delay is not explain- 
ed from 15th February, 1968, till the 
17th July, 1968 and even then it remains 
as a fact that after the 15th February, 
1968, the applicant chose to file a London 
action for specific performance which it 
did on the 10th April, 1968. A copy of 
the statement of claim in the London ac- 
tion for specific performance has been 
annexed to the present petition where 
there is no prima facie proof or even al- 
legation that there was any written de- 
mand or notice for enforcing the agree- 
ments of January, 1968, against either of 
the two defendants in London, Mr. Hoon 
or Mr. Varma, nor is there any pleading 
in that statement of claim in London spe- 
cifying the date when the defendants are 
supposed to have refused to perform the 
agreements. Mr. Mukherjee for the de- 
fendant in this suit before me has criti- 
cised this delay and has characterised 
this suit as a mala fide abuse of the pro- 
cess of the Court with the idea of pre- 
venting this suit being heard. His criti- 
cism is that Mr. Haxidas Mundra is al- 
ready the owner of 49 per cent of the 
shares of the defendant-company and also 
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controls the plaintiff-company and he 
questions the motive of the applicant, 
controlled by Mundra, why the applicant 
company being In control of both the 
p laintiff and the defendant companies 
would be trying to frustrate the defen- 
dant s defence m this suit. His submis- 
sion is that the applicant company wants 
to keep the suit pendi n g to use as a 
screen to show that a large claim is 
pending against the defendant-company 
23 It is unnecessary for me to decide 
the question of mala tides at the present 
st^ge. It is enough for me to say that 
the delay has not been explained at all 
by the applicant and there is no expla- 
nation given by the applicant-company 
why it waited, with full knowledge of all 
the facts and circumstances of this pend 
ing litigation, between the plai n tiff and 
the defendant-companies, to make this 
eleventh hour application when the suit 
was on the daily list for disposal and 
when, m fact, the p laintiff had opened 
its case for the trial I need only add 
that Mr D N Das, learned Counsel for 
the plaintiff does not even support the 
present application and he has stated eo 
to this Court I can well Imagine the 
embarrassment of the plaintiff -company 
to choose sides with regard to this pre- 
sent application. 

26. Mr M. N Banerjee, learned 
Counsel for the applicant has stated to 
this Court that so far as Mr Varma Is 
concerned, he Is a bankrupt In fact the 
bankruptcy proceedi n gs are proceeding 
In London. Mr Banerjee says that a 
receiving order was made against Mr 
Varma in London on the 6th October 
1967 and Mr Varma was adjudicated 
bankrupt on the 12th December 1967 
Mr Banerjee also makes a statement to 
this Court that an appeal is supposed to 
be pending against the order of adjudi- 
cation against Mr Varma. Whatever 
that may be, it only means this that the 
agreements of the 16th January 1968 and 
the 27th January 1968 and specially the 
latter under which the applicant-com- 
any was buying the Interest of Mr 
Varma — Mr Verma was a bankrupt — 
show that the applicant-company by its 
agreement dated 27th January 1968 was 
trying to purchase the interest of a bank- 
rupt and was agreeing to pay Mr Varma 
£ 3 25 000 *— a procedure unheard of 
and inconceivable in bankruptcy proceed- 
ings. It comes to this that the applicant- 
company is resting its present claim in 
ibis application to join as a party-defen- 
dant m this suit on the strength of an 
agreement with a bankrupt against whom 
he has filed a suit for specific perfor- 
mance in the London Court which Is 
supposed to be pending and whose 
future therefore is uncertain depending 
on the results of the proceedings in 
London. 
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27 As I have said before Courts 
power to add parties under Order 1 
Rule 10 (2) of the Civil Procedure Code 
is guided by the well settled considers 
tion that the presence of the party in 
tended to be added before the Court is 
necessary in order to enable the Court 
effectually and completely to adjudicate 
upon and settle all the questions involv 
ed m the suit On the facts stated above 
and for the reasons and circumstances 
discussed, I am satisfied that the presence 
of the applicant is not at all necessary 
to adjudicate effectually and completely 
upon and to settle any of the questions in 
volved in the present suit The suit is 
by the plaintiff-company to reimburse it 
self for having paid the income-tax for 
and on behalf of the defendant-company 
on deemed dividends. This question of 
paymen* of income-tax is not at all a 
subject-matter of the alleged agreements 
for the London suit on winch the appli- 
cant-company is relying in the present 
application. On these facts and orcum 
stances I am satisfied that not only the 
presence of the applicant Is unnecessary 
but its presence will be improper in this 
suit, embarrassing irrelevant and prejudi 
coal to the tnal of this suit 

28 Having regard to the well settled 

principles under Order 1 Rule 10 (2) of 
the Civil Procedure Code, it is, in my 
view unnecessary to make any detailed 
reference to the case law on the point 
Out of deference to the arguments at 
the Bar I shall only briefly mention the 
cases cited before me. Mr Banerjee re- 
ferred to four cases (1) Paxamasivam 
Pillai v AdUakshmi Ammal. AIR 1953 
Mad 618 (2) Ramaswami Chettiar v P 
M. A. Vellayappa Chettiar AIR 1931 Mad 
357 (3) Razia Begum v Sahebzadi Anwar 
Begum, AIR 1958 SC 886 and (4) Dollfus 
Co v Bank of England, (1950) 2 All 

ER 605 The first two Madras cases re- 
late to joint family property, partition 
and ownership They have no applica- 
tion whatever to the facts of the 
present case. The Supreme Court ded 
son arose in respect of a declaration 
whether a person was the legally wedd- 
ed wife and in my view has no applica- 
tion to the facts of this case. 

29 The English case In (1950) 2 All 
ER 605 expresses the view that in deter- 
mining whether or not the applicants had 
a proprietary right in the subject-matter 
of the action sufficiently could entitle 
them to be joined as defendants, the true 
test lay not so much in an analysis of 
what were the constituents of their 
rights, but rather in what would be the 
result on the subject-matter of the action 
if their rights could be established. Far 
from helping the applicant it Is really 
against the applicant of the present case 
before me. It is not a question of the 



Polsan Ltd. v. Corpn. of Calcutta (Mukherji J.) (Prs. 29-31)-[Pr. 1] Cal. 247 


1969 

applicant’s proprietary right in the sub- 
ject-matter of the action. _ The appli- 
cant has no proprietary right whatever 
in the subject-matter of the present suit 
before me. I have also stated that me 
results of this Calcutta suit are immate- 
rial to the applicant and the applicant s 
•rights even if any, are in no way aifect- 
ed by any decision in the suit between 
the plaintiff and the defendant before 
me In this connection, it must be stat- 
ed 'that a reference was made to _ the case 
in the House of Lords under the title 
United States of America v Dollfus Co, 
nq52’> 1 All ER 572. But that is not an 
appeal from 1950-2 All ER 605. 

30 Mr Sen following Mr. M. H* 
Banerjee for the applicant in a brief and 
able argument on the Company Law as- 
pect of this application drew my atten- 
tion to the decision of a learned Single 
Judge of Madras in 

Kalasyasundaram Iyer, AIR 19Z “ i. ® 
^21 but that case also has no applica- 
tion to the facts of the present case 
before me for there the reversioners 
were said to be proper though not neces- 

S? parties. Protection of the reversion 

is a very well-known plea to 
where the reversion 
“ SLcted. But applicant's : r.shts under 
tbe alleged agreements of January, 1968, 
Snntt fo any way be affected by the 
dSn rf the present suit before me 

31 Mr. Mukherjee for the defendant 

ditionof parties- Wffimer, J., who deli- 
vered the judgment lays down the P™, 
Hnlp that the only reason which makes it 
neclss^r to add the name of a party to 
an actfon is so that the party may be 
bound by the result of the trial and the 
Question to be settled must be a question 
S cannot be efiectually and com- 
nletelv settled unless that party is so 
joined By the recent judgment of Eevhn, 
T in Amon v. Raphael Tuck and Sons 
Ltd (1956) 1 QB 357 all the previous 
English authorities have been reviewed 
Willmer J.. in the decision of lhe 

Result’ took the same ^ 'j 

did to come to the conclusion which i 

have just stated 

In m y judgment the applicant is nd- 
ther a necessary, nor a proper party 
the present suit . 

For these reasons, I dismi ss this ap- 
plication with costs. 

DVT/D.V.C. Application dismissed 
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T. P. MUKHERJI, J. 

M/s. Polsan Ltd and others, Appellants ‘ 
v. Corporation of Calcutta, Respondents. 

Criminal Appeal No. 399 of 1966, D/- 
6-2-1968. 

(A) Prevention of Food Adulteration 
Act (1954), S. 17 (1) Proviso — Accused 
in-charge of office of company as persons 
in charge of and responsible to company 
for conduct of its business — Commodity 
manufactured by company at a place 
different from that of office — Accused 
not concerned with manufacture — Con- 
viction of accused for adulteration of 
commodity is not justifiable. (Para 6) 

(B) Prevention of Food Adulteration 
Act (1954), Ss. 16 (a) (i) and 7 (i) — 
Sample taken from sealed tin of ghee 
brought out of cold storage — Sample 
containing more moisture and oleic acid 
than standard prescribed in Rules — 
Such increases within possible ranges of 
variation under such circumstances — 
Conviction for adulteration illegal — 
(Prevention of Food Adulteration Rules 
(1955), Appendix I, A 11.14). 

Where a sample of ghee, taken Irom a 
sealed tin brought out of cold storage, 
contains more moisture and oleic add 
than the standard prescribed in A 11.14 
of Appendix I to the Prevention of Food 
Adulteration Rules, but the increases are 
within the possible range of variation 
under such circumstances, conviction for 
adulteration of ghee is illegal. 

(Paras 8 and 11) 
Since the tin is brought out from cold 
storage, moisture will be attracted to the 
ghee from the atmosphere. The mois- 
ture having come from outside due to 
an act of nature, should be eliminated in 
determining the quality of the ghee in 
the tin. The oleic add and moisture con- 
tents are interrelated and an increase in 
moisture content will lead to a corres- 
ponding increase in the oleic acid con- 
tent. (Paras 7, 8 and 10) 

The defence is not required to prove 
its case with that exactitude as that of 
the prosecution. If the defence appears 
to be reasonable and probable, the Court 
is bound to give effect to it. The increases 
being within the possible ranges of varia- 
tion under such circumstances, the de- 
fence is highly reasonable and probable 
and has to be given effect to. Thus, such 
conviction is illegal. (Paras 8, 9 and 11) 
N. C. Banerjee and Arun Kumar 
Mukherjea, for Appellants; Pumendu 
Sekhar Basu, for Respondents. 

JUDGMENT: — Appellant No. 1 M/s. 
Poison Limited and appellants Nos. 2 and 
3 employees of the firm at Calcutta, 
filed this appeal against their conviction 
under Sections 16 (1) (a) (i)/7 (i) of the 
Prevention oi Pood Adulteration Act by 
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a Municipal Magistrate at Calcutta. Ap- 
pellant No 1 has been sentenced to pay 
a fine of Rs. 2 000/- while appellants 2 
and 3 have been sentenced to pay a fine 
of Rs. 1,000/- each, in default to simple 
Imprisonment for three months The 
subject matter of the prosecution was 
ghee which on chemical analysis was 
found to be adulterated in the sense that 
the moisture content therein and the 
oleic acid content also, exceeded the stan- 
dard as prescribed m A 11 14 of Appen- 
dix I to the Rules framed under the P 
P A. Act The standard for moisture 
content prescribed for West Bengal Is 
0 3% while that prescribed for oleic add 
is 3% The result of analysis in the 
present case disdosed a moisture content 
of 1% and oleic acid content of 4.2% 
The learned Magistrate on a findi n g that 
the sample did not conform to the stan- 
dard prescribed by the Rules under the 
P F A. Act convicted appellant No 1 
the company and also appellants 2 and 3 
as persons in charge of and responsible to 
the company for the conduct of the com- 
pany’s business. The conviction of appel- 
lants 2 and 3 was obviously made under 
Section 17 of the P F A. Act 

2 The defence of appellant No 1 at 
the trial was that the sample was taken 
from a sealed tin which along with other 
tins was kept in cold storage, that the 
removal of the tin from the cold storage 
to a dry place resulted m an increase in 
the moisture content of the ghee inside 
and the increase m the moisture content 
necessarily led to an increase in the 
oleic acid content in the Rhee The de- 
fence of appellants 2 and 3 was that they 
do not have anything to do with the 
manufacture of the ghee which is done 
outside Calcutta that they are employees 
m the office of the firm and are not res- 
ponsible for the quality of the ghee or 
butter that is manufactured by the com- 
pany 

3 The learned Magistrate accepted the 
result of the chemical analysis and as 
that disclosed a variation from the stan- 
dard prescribed, found that the sample 
was adulterated. He also found appel- 
lants 2 and 3 responsible for the affairs 
of the company and on its findings he 
made the order of conviction and sen- 
tence which is the subject-matter of the 
nresent appeal. 

4. Mr Banerjee appearing in support 
of the appeal contends first that in any 
event there is nothing on record to prove 
that appellants 2 and 3 were in charge 
of and were responsible to the company 
in the matter of the quality of the pro- 
duct and that in any case in view of what 
these two appellants stated m course of 
their examination under Section 342 of 
the Code of Criminal Procedure, it 
should have been held that the offences 
if any could have been committed with- 


out their knowledge and in spite of theii 
due diligence in the matter The second 
contention of Mr Banerjee was that the 
Increase m the moisture and oleic acid 
contents has beep satisfactorily explained 
m the evidence of the chemical analyst 
P W 4 and of the defence witness exa- 
mined in the case 

5 Mr Basu appearing for the Corpo- 
ration of Calcutta argued that as soon as 
the result of the chemical analysis dis- 
closes a variation from the standard, the 
Court has no other course open but to 
find the article concerned as adulterated 
unless a report of the chemical analyst 
is superseded under Section 13 (5) of the 
P F A. Act by the report of the Central 
Food Laboratory 

6 Appellants 2 and 3 may be In 
charge of the Calcutta office of the 
company as the persons in charge 
of and responsible to the company 
for the conduct of its business. They 
are initially liable under Section 17 (1) 
of the Act The proviso thereto states 
however that such person in charge will 
not be liable to any punishment if he 
proves that the offence was committed 
without his knowledge or that he exer- 
cised all due diligence to prevent the 
commission of such offence. The product 
of Poison & Co. comes from outside 
Calcutta m sealed tins as it appears from 
the materials on record. Apparently ap- 
pellants 2 and 3 have nothing to do with 
the manufacture thereof. They could 
therefore have had no knowledge about 
the method of manufacture nor could 
they with the best of diligence have 
prevented adulteration of the product iff 
any In the circumstances of the case, 
there is no justification for the convic- 
tion of appellants 2 and 3 at any rate. 

7. According to the chemical analyst’s 
report Ext 7 in the case, there Is a varia- 
tion in the standard of moisture and oleic 
a ad content from what is prescribed In 
the Ro!es and what was found on analy- 
sis in the present case This variation 
normally would go to prove adulteration. 
The defence case however Is that the 
oleic acid and moisture contents are inter- 
related and an increase in moisture con 
tent will lead to a corresponding increase 
in the oleic acid of the article In ques- 
tion This is admitted in the evidence 
of the chemical analyst P W 4. The 
further defence case is that the Increase 
in moisture in the present case as indi- 
cated in the chemical analyst's report 
should not necessarily be taken as an In- 
crease in the moisture content of the 
sample of ghee The increase in mois- 
ture is explained by the fact that the 
sealed tin containing the ghee was kept 
in cold storage and that on being brought 
out from a low temperature to a high 
temperature and on being opened there, 
an excess of moisture was attracted to 
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the content of the tin thereby increasing 
its moisture content. P. W. 4 a chemical 
analyst was cross-examined on this de- 
fence. His answer is as follows: — 

“If any butter or ghee is brought out 
from cold storage to a dry place there 
may be variation in moisture but that 
will depend upon the temperature of the 

dry place Presence of moisture I 

agree increases the free fatty (acid?) in 

fat and oil Presence of free fatty 

acid is accelerated by light and heat.” 
To the same effect but more to the point 
is the evidence of D. W. 1, Dr. A. N. 
Saha, who is a D. Phil in Science and is 
a oil technologist. His evidence is to 
the following effect: — 

"If a sealed tin of ghee is brought out 
from cold storage and kept in normal 
temperature, the variation of moisture 
will rest on the degree of temperature of 

the two places if a sealed tin of 

ghee is brought out from a cold storage 
and is kept open in an open place the 
moisture will deposit on the cold surface 
of the material. This will increase the 
moisture of the stuff, but I cannot say 
how much moisture will deposit in such 
a case. In such cases, in my opinion, the 
percentage may vary from .01 to 1%. 
The increase of moisture will increase in 
free fatty acid expressed as oleic acid — 
the increase may go up to 2 or 3%”. 

• The sample in this case was taken in the 
month of September. According to D. 
W. 1 usually the temperature of o a cold 
storage may vary from .0° to 15°C and 
the normal temperature in Calcutta in 
the month of September will be between 
26 to 28°C. 


8. It is thus apparent from the evi- 
dence of P. W. 4 and D. W. 1 that under 
the circumstances in which admittedly 
the tin of ghee was kept in the case and 
under which that tin was brought out 
for the purpose of taking sample there- 
from, moisture would be attracted to 
the ghee from the atmosphere. That 
moisture was not a part of the ghee in 
the tin. It came from outside and if 
that be the position what came from out- 
side can easily be eliminated for the 
purpose of determining the standard of 
quality of the stuff that was initially in- 
side the tin. According to D. W. 1 the 
increase in the percentage of _ moisture 
may vary from .01 to 1. The increase in 
the present case was .07%. So far as 
oleic acid content is concerned under the 
circumstances there may be an increase 
of 2 to 3% according to D. W. 1. The 
increase in the present case is only 1.2 70 . 
The increases thus are within the range 
of variation deposed to by D. W. 1 and the 
possibility of increase under the circum- 
stances is also admitted by P. W. 4 in the 
case. 

9. The defence is not required to 
prove its case with that amount of exac- 


titude that is demanded of the prosecu- 
tion. If the defence appears to be rea- 
sonable and probable the Court is bound 
to give effect thereto. The defence in 
the present case in view of the totality of 
the evidence on record appears to be 
highly reasonable and probable and as 
such it is liable to be given effect to. 

10. So far as Mr. Basu’s contention 
that variation from the standard as pres- 
cribed would make the article of Food 
adulterated, all that need be stat- 
ed in the facts and circumstances 
of the present case is that the varia- 
tion is due to circumstances which 
intervened due to an act of nature. In 
the present case an excess of moisture 
contained in the article of food resulted 
from an act of nature which drew mois- 
ture from the atmosphere thereto and 
naturally for ascertaining the standard 
of its quality the amount of moisture 
that was drawn from outside should be 
overlooked. 

11. In view of the above, the appeal 
must succeed. The appeal is according- 
ly allowed. The order of conviction and 
sentence passed on the petitioners is set 
aside and they are acquitted. Fines if 
paid be refunded. 

JRM/D.V.C. Appeal allowed. 


AIR 1969 CALCUTTA 249 (V 56 C 45) 
B. N. BANERJEE AND K. L. ROY, JJ. 

Sardar Ajaib Singh, Calcutta, Appli- 
cant v. Commissioner of Wealth Tax, W. 
B., Respondent. 

Matter No. 184 of 1963, D /- 2-8-1967. 

(A) Wealth Tax Act (1957), S. 7 (1), 
(2), (a) — Value of assets how to be de- 
termined — Shares of company — Break- 
up value — Balance-sheet not providing 
for bad or doubtful debts — Deduction 
on possible non-realisation is not allow- 
ed. 


In computing the value of the shares 
of the company on the break-up value 
method, deduction cannot be made on an 
estimate of a portion of such loans and 
advances on the ground of its possible 
non-realisation. In the break-up value 
method adopted by the Wealth Tax 
Officer, in valuing the shares of the com- 
pany what has to be done is to find out 
the net value of the assets of the com- 
pany and deduct therefrom the liabili- 
ties of the Company. In determining 
the net value of the assets such adjust- 
ments should be made in the balance- 
sheet as the circumstance of the case 
might require. Where in the balance- 
sheet itself the company has not made 
any provision whatsoever for any bad or 
dou btful debts, that means that accord- 

KL/LL/F379/68 



250 CaL [Prs. 1-2] Ajaib Singh v Cominr, Wealth Tax (Roy J.J A. LB. 


Tng to the company the loans and advan- 
ces were realizable m lull, and as such 
no claim for deduction on the possibility 
of the loans and advances not being rea- 
lised in full can be allowed. (Para 6) 

(B) Constitution of India, Art. 141 — 
Obiter of Supreme Court is binding on 
High Courts — Effect must be given to 

— Civil P C. (1908). Preamble — Judi- 

cial precedents — AIR 1964 SC 600. Ex- 
plained and distinguished. (Para 9) 

(C) Wealth Tax Act (1957). Ss. 24. 27 

— Question of validity of Act — Tribu- 

nal has no jurisdiction to decide it or to 
refer it to High Court — High Court can- 
not answer such question under S 27 — 
AIR 1961 SC 736. Distinguished, AIR 
1966 SC 1089, Followed. AIR 1961 SC 
1633, Referred to (Para 11) 

(D) Wealth Tax Act (1957), S 7 (2) (a) 

— Break up value of shares of company 

— Determination of — Tax Lability not 

provided for in balance-sheet cannot be 
claimed as deduction from value of shares 
(Conceded) Tax ReL No 286 of 1962 
(Cal) Followed (Para 5) 

(E) Wealth Tax Act (1957), S 7 (2) (a) 

— Break-up value of shares of company 

— Determination of — Uncalled liabili- 
ty on shares of certain companies held 
as investments — Not claimable as de- 
duction from value of shares (Conceded) 
Tax Ref No 286 of 1962 (Cal), Followed. 

(Para 5) 

(F) Wealth Tax Act (1957). S. 7 (2) (a) 

■ — Break-up value of shares of Com- 
pany — Determination of — Account of 
claims m suits pending against company 

— Cannot be claimed as deduction from 
value of shares (Conceded) Tax ReL No. 
286 of 1962 (Cal), Followed. (Para 5) 

(G) Wealth Tax Act (1957) S. 7 (2) (a) 

— Break-up value of shares of Com- 
pany — Determination of — Amount of 
profits deemed to have been declared as 
dividend nnder S 23A of Income-tax Act 
(1922) — Cannot be claimed as deduction 
from value of shares (Conceded) Tax ReL 
No 286 of 1962 (Cal), Followed. (Para 5) 

(H) Wealth Tax Act (1957). S. 7 (2) (a) 

— Break-up value of shares of Com- 

pany — Determination of — - Account of 
penal tax leviable under S 23A of In- 
come-tax Act (1922) — Not claimable as 
deduction from value of shares (Conced- 
ed) Tax ReL No 286 of 1962 (Cal). Fol- 
lowed. (Para 5) 

Cases Referred Chronological Paras 
(1966) AIR 1966 SC 1089 (V 53)= 

1966-60 1TR 112. K. S Venkata- 
raman and Co, (P) Ltd. v State 
of Madras 6, 11 

(1964) AIR 1964 SC 600 (V 51)= 

(1964) 5 SCR 683 Mott Ram v. 

N E. Frontier Railway 8 

(1962) Tax ReL No 286 of 1962 
(Cal), Saittar Sarjit Singh v. 
Commr of Wealth Tax 5 


(1961) AIR 1961 SC 736 (V 48)= 

1960- 40 ITR 605. Sardar Baldev 
Singh v Commr of Income Tax, 

Delhi and Aimer HQ 

(1961) AIR 1961 SC 1633 (V 48)= 

1961- 42 ITR 589, Commr. of 

Income Tax, Bombay v Sdndia 
Steam Navigation Co, Ltd. ll 

S R. Eanerjee with S, K. Banerji, for 

Applicant; S Mukharji with B Gupta, 
for Respondent 

K. L. ROY, J : — This Is a reference 
under Section 27 (1) of the Wealth Tax 
Act hereinafter referred to as the Act 
2. The assess ee Is an individual and 
the assessment year concerned Is 1958-59 
for which relevant valuation date h 
March 31. 1958. On the valuation date, 
the assessee was the registered holder cl 
650 ordinary shares of the face value oi 
Its. l 000/- each In Messrs. India Singh 
and Sons Private Limited. The Wealth 
Tax Officer valued these shares at 
Rs. 3884/- per share as on March 31, 
1958 on the basis of the assets and liabi- 
lities as disclosed by the balance sheet ot 
that company on that date The Wealth 
Tax Officer rejected the assessee's claim 
for deduction of various amounts la 
computing the net assets of the companj 
on the basis of Its balance-sheet. Thf 
assessee's appeal to the Appellate Assis- 
tant Commissioner against the order o 
assessment failed. On further appeal to 
the TnbunaL the assessee contended that 
the levy of wealth tax was unconstitu- 
tional and beyond the legislative compe- 
tence of the Parliament and in particulai 
violative of Articles 14. 19, 31 and 265 
of the Constitution and the entries in the 
legislative list of the Union. It was 
further contended that in determining 
the break-up value of the shares of 
Messrs. Indra Singh and Sons Private 
Limited the following deductions should 
have been allowed, namely— 
i) Rs. 9 50 000/-. being the estimated 
tax liabilities on the profits earned by thfl 
assessee for the year ending March 3L 
1958, in addition to the provision lot 
taxation already made In the balance- 
sheet 

tt) Rs. 3 87,500/- being the uncalled 
liability on shares of certain companies 
which were only partly paid up 

ih) A sum of Rs. 2,47 912/- in respect 
of the claim pending against the com- 
pany in certain suits which had been 
Instituted against the company and had 
not yet been finally decided. 

iv) A sum of Rs. 11 40 776/- on account 
of the aggregate profits deemed to have 
been declared under the provisions of 
Section 23A of the Indian Income-tax 
Act, 1922. relating to the years ending 
March 31, 1952 and March 31. 1953 and 
a further sum of Rs. 2,36 336/- on ac- 
count of penal tax under Section 23A on 
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the company for the year ending March 
31 1955. 

(v) A sum of Rs. 6,23,736 /- being 10% 
of the sum of Rs. 62,37,363 /- shown in 
the company’s balance-sheet as loans and 
advances which the assessee estimated to 
be doubtful or bad. 

3. The Tribunal rejected the assessee’s 
claim for deduction of any of the afore- 
said items. It also did not accept the 
assessee’s contention that the Wealth Tax 
Act was in any way ultra vires the con- 
stitution. 

4. At the instance of the assessee the 
following auestions of law have been re- 
ferred to this Court by the Tribunal: 

"1. Whether, the levy of Wealth-tax 
was unconstitutional and beyond the le- 
gislative competence of the Parliament 
and violative of Articles 14, 19, 31 and 
265 of the Constitution of India and the 
entries in the Legislative List of the 
Union? 

2. Whether, on the facts and in the 
circumstances of the case, in determining 
the break up value of the shares held by 
the assessee in M/s. Indra Singh & Sons 
Pvt. Ltd., the following amount should 
have been deducted from the assets 
shown in the balance-sheet of the said 
company as on 31st March 1958: — 

(i) Estimated tax liability amounting to 
Rs. 9,50,000/- which was not provided 
for in the balance-sheet? 

(ii) Rs. 3,87,500/- on account of uncall- 
ed liability on the shares of certain com- 
panies held as investments? 

(iii) Rs. 2,47,912/- on account of claims 
in certain suits pending against the com- 
pany? 

(iv) Rs. 11,04,776/- representing profits 
deemed to have been declared as divi- 
dend under Section 23A of the Income- 
tax Act for the years 31st March, 1952 
and 31st March, 1953? 

(v) Rs. 2,36,336/- on account of penal 
fnyr under Section 23A for the year end- 
ing 31st March, 1955? 

(vi) Rs. 6,23,736/- representing 10% . of 
the total loans and advances for possible 
bad and doubtful debts?” 

5. Mr. S. R. Banerjx, the learned 
Counsel appearing for the assessee, con- 
ceded that in view of the decision of 
this Court in Tax Reference No. 286 of 
1962, Re: Sardar Sarjit Singh v. Commis- 
sioner of Wealth Tax, the questions Nos. 
2 (i), 2 (ii), 2 (iii), 2 (iv) and 2 (v) must 
be answered in the negative and against 
the assessee The said questions are ans- 
wered accordingly. 

6. So far as Question No. . 2 (vi) is 
concerned, Mr. Baneipi submitted that 
though the company in its balance-sheet 
had considered the whole amount of 
Rs. 62,37,363/-, being the total loans and 
advances outstanding, as good, if the 


assessee wanted to sell these shares in the 
open .market any prudent buyer would 
take, into account the possibility of a 
portion of these loans and advances not 
being realizable. It was, therefore, argu- 
ed that as under the provisions of the 
Wealth Tax Act the assets are to be 
valued at the market value as on the 
valuation date a reasonable proportion of 
the loans and advances in the balance- 
sheet of the company should be allowed 
as deduction on estimate on the possi- 
bility of the. loans and advances not be- 
ing realized in fulL We are entirely un- 
able to accept this contention. As point- 
ed out by the Tribunal, the assessee was 
not in a position to indicate to the Tribu- 
nal whether any particular item of such 
loans and advances had in fact become 
bad or doubtfuL In the balance-sheet 
itself the company had not made any pro- 
vision whatsoever for any bad or doubt- 
ful debts, which meant that according to 
the company the loans and advances 
were realizable in full In the break-up 
value method adopted by the Wealth Tax 
Officer, in valuing these shares what has 
to be done is to find out the net value of 
the assets of the company and deduct 
therefrom the liabilities of the company. 
In determining the net value of the as- 
sets such adjustments should be made in 
the balance-sheet as the circumstances 
of the case might require. In this case, 
as the company itself considered the 
amount of loans and advances due to it 
to be good and no part of it was consider- 
ed to be bad or doubtful, the assessee 
could not claim that in computing -the 
value of the shares of the company on 
the break-up value method, deduction 
should he made on an estimate of a por- 
tion of such loans and advances on the 
ground of its possible non-realization. 
This question must also be answered in 
the negative and against the assessee. So 
far as Question No. 1 is concerned, Mr. 
S. Mukherjee, learned Counsel for the 
Revenue, drew our attention to a recent 
decision of the Supreme Court in K. S. 
Venkataraman and Co. (P) Ltd. v. State 
of Madras, (1966) 60 ITR I12=(AIR 1966 
SC 1089) and to the observations therein 
at p. 130. (of ITR) = (at p. 1098 of AER). 
That was a case under the Madras Gene- 
ral Sales Tax Act and their Lordships 
had to consider the question as to whe- 
ther a suit could be filed in a Civil Court 
claiming refund of sales tax paid in spite 
of the bar to such suit contained in Sec- 
tion 18A of the said Act Subha Rao, J., 
(as he then was), delivering the majority 
judgment of the Court, referred to the 
provisions in the Indian Income-tax Act 
1922, regulating functions and the juris- 
dictions to be exercised by the Income- 
tax Officer, the Appellate Assistant Com- 
missioner and the Tribunal and observed 
as follows: — 
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Up to this stage all the three autho- 
rities are the creatures of the Act and 
they function thereunder They cannot 
ignore any sources of income on the 
ground that the relevant provisions offend 
the fundamental rights or are bad for 
want of legislative competence The Act 
does not confer any such right on them. 
Their jurisdiction is confined to the 
assessment of the income and the tax 
under the provisions of the Act Whether 
the provisions are good or bad is not 
their concern. But it is said that Sec- 
tion 66 of the Act makes all the differ- 
ence Section 66 is in two parts Under 
Section 66 (1) within the prescribed 
time on an application made by an asses- 
ses or the Commissioner the Appellate 
Tribunal shall refer to the High Court 
any question of law answs out of such 
order if the Appellate Tribunal refuses 
to state a case on an application filed by 
either of them the High Court may require 
the Appellate Tribunal to state the case 
and to refer the same to it accordingly On 
a reference made by the Appellate Tri- 
bunal to the High Court the High Court 
shall decide the questions of law raised 
thereby and pass its judgment thereon 
and thereafter the Appellate Tribunal 
may pass such orders as are necessary 
to dispose of the case conformably to 
such judgment It has been held by this 
Court that the jurisdiction conferred 
upon the High Court by Section 66 of 
the Income-tax Act is a special advisory 
jurisdiction and its scope is strictly 
limited by the section conferring the 
jurisdiction. It can only decide questions 
of law that arise out of the order of the 
Tribunal and that are referred to it Can 
it be said that a question whether a 
provision of the Act is ultra vires of the 
legislature arises out of the Tribunals 
order? As the Tribunal Is a creature of 
the statute it can only decide the dis- 
pute between the assessee and the Com- 
missioner in terms of the provisions of 
the Act. The question of ultra vires is 
foreign to the scope of its jurisdiction. If 
an assessee raises such a question, the 
Tribunal can only reject it on the ground 
that it has no jurisdiction to entertain 
the said objection or decide on it As 
no such question can be raised or can 
arise on the Tribunals order the High 
Court cannot possibly give any decision 
on the question of the ultra vires of a 
provision. At the most the only question 
that it may be called upon to decide is 
whether the Tribunal has jurisdiction to 
decide the said question. On the express 
provisions of the Act I can only hold that 
it has no such jurisdiction. The appeal 
under Section 66A (2) to the Supreme 
Court does not enlarge the scope of the 
said jurisdiction. This Court can only 
do what the High Court can.' 


7 Mr Mukherjee submitted that la 
view of the aforesaid observations of 
the Supreme Court, this Court must 
decline to answer question No 1 on the 
ground that the Tribunal was not com- 
petent to refer the said question to this 
Court and this Court, under Section 66 
could not possibly giye any decision on 
that question. 

8 Mr Banerjee submitted that the 
aforesaid observations of the Supreme 
Court are obiter as in that case the 
Supreme Court was only concerned with 
deciding the question of the maintain- 
ability of a suit in a Civil Court challeng- 
ing an assessment under the Madras 
Sales-Tax Act irrespective of the bar 
against such suits contained In that sta- 
tute The Supreme Court was not re- 
quired to pronounce on the scope and 
jurisdiction of the Tribunal or the High 
Court under the provisions of Section 66 
of the Income-tax Act. He further sub- 
mitted that an observation of the 
Supreme Court which was obiter was not 
binding on this Court and in support of 
this proposition he cited a decision of 
the Supreme Court in Moti Ram v N E. 
Frontier Railway AIR 1964 SC 600 There 
is a paragraph in the Headnote of the 
Report to the effect that the observa-* 
tions in the judgment of the Supreme 
Court which are in the nature of obiter 
dicta cannot be relied upon solely for 
the purpose of showing that certain Sta 
tutory Rules should be held to be valid 
as a result of the said observations But 
hi the body of the judgment we could 
find no authority for the proposition so 
baldly stated In the Headnote.* All that 
we could find was a reference to another 
decision of the Supreme Court in para- 
graph 46 of the Report and the following 
observations 

In dealing with this aspect of the 
matter this Court no doubt came to the 
conclusion that the termination of Bala- 
kotaiahs services under Rule 3 did not 
amount to his removal or dismissal but 
since no argument was urged before the 
Court in respect of Rule 148 (3). the 
reference to the said Rule made by the 
judgment is purely In the nature of an 
obiter and so we are not prepared to 
read that statement as a decision that 
Rule 148 (3) is valid. To read the said 
statement In that manner would be to 
ignore the fact that this Court had re- 
versed the conclusion of the High Court 
that the impugned order was vabd under 
Rule 148 (3) specifically on the ground 
that that case had n ot been made out by 

•This proposition is based on the obser- 
vations in the last seven lines of para- 
graph 43 of the judgment, on page 615 
The error m printing Para 33 under 
Point (d) of the headnote on p 600 In- 
stead of ‘para 43 Is regretted. — Ed. 
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the Union of India and should not have 
been adopted by the High Court. 

9. It does not appear that their Lord- 
ships held that an observation which was 
obiter was not binding. On the con- 
trary what their Lordships said was that 
as the Court in the previous decision had 
no occasion to consider that Particular 
Rule, that decision would be m fee nature 
of obiter and would not be binding on 
the Supreme Court itself in interpreting 
mote sgtutory Rule. M «*■ 

Qiifhnritv for the proposition that tne 

observations"^ the Supreme Court ev^ 

if obiter, are not bmdmg on this uouru 
On? the other hand, the observations of 
gfe SOTtee Court, thoush obiter ere 
itodtoa end must be »ven efieet to by 
the High Courts. 


[Prs. 8-13] Cal. 253 
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could be referred to and be answered by 
the High Court under Section 66. The 
decision of the Supreme Court in Venka- 
taraman’s case must be held to have 
laid down the correct state of the 
law and we have to accept the 
position that the Tribunal was not com-, 
petent to entertain a challenge as to the 
vires of the Wealth Tax Act and also 
that it did not have the jurisdiction to 
refer Question No. 1 to this Court and! 
this Court could not possibly answer 
such a question which has become mere-i 
ly academic. Mr. Mukherji did not con- 1 
test the jurisdiction of this Court to 
entertain any challenge to the validity of 
any Taxin g Statute in some other juris- 
diction, as for instance the Writ Juris- 
diction. He submitted that the jurisdic- 
tion of the High Court under_ Section 27 
of the Act, being a limited jurisdiction, 
namely, a special advisory jurisdiction, 
in the exercise of such jurisdiction the 
High Court is not entitled to entertain 
such a question. Mr. Banerji cited seve- 
ral other cases in support of his conten- 
tion which, in our opinion, are not mate- 
rial for the purpose of deciding this 
issue. Following the observations of the 
Supreme Court in "Venice taraman s case, 
(supra), we decline to answer Question 
No. 1. 

12. The assessee is to pay the costs of 
this reference. 

13. BANERJEE, J.:— I agree. 

GDR/D.V.C. Reference answered. 


4G) 


AIR 1969 CALCUTTA 253 (V 56 C 
BIJAYESH MUKHERJI AND 
S. K. MUKHERJEA, JJ. 

Ramji Dayawahla & Sons Private Ltd., 
Applicant v. Messrs. Invest Import, Res- 
pondent. 

A. F O.O. Nos. 110 and 111 of 1964, 
(Suit No. 1359 of 1963), D /- 13-9-1968. 

(A) Constitution of India, Art. 133 (1) 

/ c ) Grant of certificate of fitness 

ijegt Topic of public importance. 

In granting a certificate of fitness for 
appeal to Supreme Court, correctness or 
propriety of a decision is not the test to 
go by, but tiie pubhc importance oi. the 
topic raised in the case. 

The litigation arising out of a contract 
between an Indian Company and a 
foreign Company, in aid of another con 
tract entered into between the latter and 
one of the States of India for erection of 
a thermal power station, which is a valu- 
able possession for a nation, has a spe- 
ed al feature which distinguishes it from 
a litigation based on ordinary commercial 
transact ions between two private m- 

KL/LL/F615/68 



254 CaL R D & Sons v Invest Import (B Mukherji J) A. LG. 


dmduals or bodies. In such a case, it 
is necessary for our country as a whole 
to have an authoritative pronouncement 
from the highest Court of the realm. 
Such consideration alone makes the case 
*a fit one' under Article 133 (1) (c) 

(Para 6) 

(B) Constitution of India, Art. 133 (1) 
— Substantial question of Law — - What 
is 

In the case of a contract containing an 
agreement to submit any mutual dispute 
to foreign arbitration, the construction of 
the arbitration clause the question as to 
which law will govern the litigation, 
namely S 34 of the Arbitration Act of 
1940 or S 151 Civil P C and what is the 
repercussion of one law as against the 
other on the question of onus to make 
out a case for a stay of the suit, was the 
stay of the suit justified m absence of 
further and better evidence about what 
the foreign law is question of onus to 
make out a case of stay of suit and evi- 
dence about foreign law, are all substan- 
tial questions of law and even If these 
questions are dealt with m certain man- 
ner m the judgment against which cer- 
tificate of fitness is sought for. It is a 
ground which warrants the issue of a cer- 
tificate under Art 133 (1) (Paras 7, 8 9) 

(C) Constitution of India, Art. 133 (1) 
(c) — 'Judgment, decree or final order” 

— These must be final — Test of finality 

— Order of stay of suit for arbitration 
held was final. AIR 1963 Cal 281, Im- 
pliedly Overruled by AIR I960 SC 1445. 

The judgment decree or fi n al order 
against which certificate of fitness for ap- 
peal to Supreme Court is sought for 
must be final and not preliminary or in- 
terlocutory There is, however, no one 
test of finality Final decree does not 
mean last decree but decree determin- 
ing rights finally AIR 1950 FC 77 & 
AIR 1968 SC 733 & (1890) 18 Ind App 6 
(PC) Relied on. (Paras 10, 11) 

Where the question whether the rights 
of the parties will be determined by the 
Court m the ordinary way or by arbitra- 
tion, that is, in a way which is not the 
court’s way of determining nghts, is 
finally determined against the party, the 
court can never go back upon that deter- 
mination, and the result of the award, 
when the arbitrator makes one, is only a 
consequence of such determination. What 
matters is determining the rights of the 
parties finally on the all important ques- 
tion of forum, the established Court of 
the land, or a domestic tribunal like the 
arbitrator (Para 13) 

The order of stay of a suit disabling 
the normal Court to function m the ordi- 
nary way, and relegating the parties to 
a non-Court viz., an arbitrator has fina- 
lity attached to it, irrespective of the 
decision one way or the other, later, by 
such non-Court. Therefore, the appel- 


late order of stay in the instant case was 
a final order AIR 1951 Pat 619, Disting 
& Expl , AIR 1960 Cal 582 & AIR 196. 
Cal 433 & AIR 1963 Cal 405. Rel on, AID 
1963 Cal 281, Impliedly overruled bjj 
AIR 1966 SC 1445 AIR 1955 Cal 257 
Held obiter (Para 22] 
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54 Ind App 126, Raghunath Prasad 
Singh v. Deputy Commr. of 
Partabgarh 8 

(1920) AIR 1920 PC 86 (V 7)=47 
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Sabyasachi Mukherji and Mrs. Maya 
Ray, for Applicant; Somnath Chatterjee 
and A. Mitter, for Respondent. 

BIJAYESH MUKHERJI, J.:— The 
unsuccessful appellant craves a certificate 
under Article 133, sub-article (1) of the 
Constitution for appeal to the Supreme 
Court. 

2. The appellant’s is a suit, alleging 
breaches of contracts, one of which is 
written and the rest are parol, and claim- 
ing recovery of Rs. 4,25,343.00. A. N, 
Ray, J., stays the suit and all proceedings 
thereunder, because of the written con- 
tract’s arbitration clause which bears; 

> "Any mutual dispute should be settled 
in mutual agreement; however, both the 
contracting parties accept the jurisdic- 
tion of the Arbitration by the Interna- 
tional Chamber of Commerce in Paris 
with application of Yugoslav materials 
and economical law.” 

The learned Judge dismiss_es_ too the ap- 
pellant’s application for injunction res- 
training the respondent from withdraw- 
ing from the Bihar State Electricity 
Board any money, -without keeping a 
balance of Rs. 4,40,000. The appeals 
taken against the aforesaid two orders 
fail. Hence this application for the 
grant of a certificate, after consolidating 
the two appeals which have so failed. 

3. The decision of the Court of appeal, 
presided over by G. K. Mitter, J., (then 
here) and myself, has since come into 
the reports; Ramji Dayawahla & Sons 
Pvt. Ltd. v. Messrs. Invest Import, (1965) 

70 Cal WN 199, making it unnecessary to 
go over the facts again. It must, how- 
ever, be mentioned that when the peti- 
tion for a certificate reaches the stage of 

, hearing, G. K. Mitter, J., is not in this 

•' Court, with the result that the Chief 
Justice assigns the matter to my learned 
brother and myself. And we hear it. 

4. No doubt, the judgment is a judg- 
ment of affirmance But I am satisfied 
that the appeal does involve substantial 
questions of law. That apart, the whole 
of materials, we have had put before us, 
completely satisfy me too "that the case 
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is a fit one for appeal to the Supreme 
Court”, within the meaning of clause (c), 
sub-article (1) of Article 133 of the Con- 
stitution. I proceed to state why I am 
satisfied so. 

5. Much the most important point is 
that which I dwelt on and decided in 
Paragraph 48 of my judgment in the ap- 
peals, G. K. Mitter, J., agreeing: 

. "Here is a contract solemnly entered 
into between the appellant, an Indian 
company, and the respondent, a Yugoslav 
company, in aid of another contract en- 
tered into between the latter and the 
State of Bihar through its Electricity 
Board for erection of a thermal power 
station at Barauni. What a valuable 
possession for the nation such thermal 
power station means is plain to be seen. 
We do not, the Yugoslavs do, know the 
know-how of erecting a thermal power 
station. Hence they are here on the role 
of collaborators to help us make such an 
invaluable acquisition. And to get it 
built the authorities spare from their none 
too adequate resources the requisite for- 
eign exchange for the appellant’s mana- 
ging director, Lalbhai, in order to enable 
him to proceed to Belgrade with a view 
to signing the contract which he does, 
his signature being "only one centimetre 
away” from the contract’s arbitration 

clause 

this litigation has a special feature which 
distinguishes it from litigations founded 
on ordinary commercial transactions be- 
tween two private persons. With foreign 
collaboration we so badly need, one 
meanber State of the larger Welfare 
State (which is India) is adding to the 
national wealth by having a thermal 
power station. It is, therefore, not only 
common sense but also common honesty 
that no attempt should be made, or if 
made countenanced, to flee the terms of 
the contract except in exceptional cir- 
cumstances which we do not see upon the 
whole of the materials we have had put 
before us. It is a relief to find that law 
marches with common sense and com- 
mon honesty.” 

6. What I am on now is not the cor- 
rectness or propriety of the decision of 
mine, agreed to by G. K. Mitter, J. In- 
deed, in a matter as this, that is not the 
test to go by. What I am on now is the 
importance of the topic raised, not yet 
closed, for all we know and are told, 
either by any decision of the highest 
Court of the land or by well settled gene- 
ral. principles. See Sir Chunilal V. Mehta 
and Sons, Ltd. v. Century Spinning & 
Manufacturing Co., Ltd., AIR 1962 SC 
13 14 at p. 1318. I confess, the more I 
consider it, the more I am convinced that 
the? question raised is one of great pub- 
lic importance, so that the foreign colla- 
borators, with whose aid we are out to 
augment our national wealth and posses- 
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sions, may know exactly where they 
stand. To my thinking it will be a mis- 
take to equate the transaction, this liti- 
gation evinces, with ordinary commercial 
transactions between two private indivi- 
duals or bodies That being so, what the 
country as a whole is m bad need of is 
an authoritative pronouncement from the 
highest Court of the realm. In my judg- 
ment, such consideration alone makes the 
case ' a fit one far appeal to the Supreme 
Court within the meaning of clause (c), 
sub-article (1), Article 133, of the Consti- 
tution 

7. Then, here are some of the sub- 
stantial questions of law mvolved in the 
appeals 

(1) The construction of the arbitration 
clause in the contract 

(2) Which law rules the litigation on 
hand, with an agreement to submit any 
mutual dispute to foreign arbitration, — 
Section 34 of the Arbitration Act (10 of 
1940) or Section 151 of the Procedure 
Code 5 of 1908 — and what is the re- 
percussion of one law as against the 
other on the question of onus to make 
out a case for a stay of the suit? 

(3) Was the stay of the suit justified in 
absence of further and better evidence 
about what the foreign law Yugoslav 
materials and economical law is — law, 
of which no knowledge can be imputed 
to us, and which has got to be proved, 
as facts are proved, by appropriate evi- 
dence (so lacking here)? 

8 No doubt, questions as these have 
been dealt with in a certain manner m 
the judgment against which a certificate 
for appeal to the Supreme Court is now 
sought But that is not what bulks large 
here What bulks large is the grant of a 
certificate that, though the judgment is 
a judgment of affirmance, with the 
amount of the subject-matter of the dis- 
pute m the primary Court, and m dispute 
on appeal, having been not less than 
Rs 20 000/-, — indeed the stake here is 
over Rs. 4 lakhs, — the appeal does in- 
volve some substantial question of law 
The questions of law formulated In the 
preceding paragraph appear to be sub- 
stantial, by any standard, as between the 
parties Raghunath Prasad Singh v De- 
puty Commissioner of Partabgarh, (1927) 
54 Ind App 126= (AIR 1927 PC 110) and 
the case of AIR 1962 SC 1314 supra In 
Michael Golodetz v Serajuddm & Co, 
AIR 1963 SC 1044 the power under Sec- 
tion 34 of the Arbitration Act was taken 
as inherent m the Court So, whether 
Section 34 sunphciter applies or not, 
apart from the Court’s inherent power, 
appears to be still at large, the question of 
onus necessarily trailing behind Section 
34 applying the respondent to the ap- 
peals gets a stay, on the foot of the arbi- 
tration agreement, unless the appellant 
satisfies the court the other way about. 


that no stay Is called for Section 151 ap- 
plying, it will be for the respondent to 
the appeals to satisfy the court that to 
allow the suit to continue b to abuse tha 
Process of the court. 

9 Thus, the ground covered so far 
warrants the issue of a certificate under 
Article 133, sub-article (1), of the Consti- 
tution. But there is said to be one formi- 
dable hurdle that the judgment sought 
to be proceeded against does not finally 
determine the rights of the parties, it 
simply stays the suit, leaving the final 
determination to the International Cham- 
ber of Commerce at Pans. True (t is 
that m the absence of a final determina- 
tion we cannot issue a certificate the 
petitioner prays the Court for But, it 
is argued the stay means that the suit 
cannot be proceeded with. It is, in effect, 
taking off the plamt which becomes dead 
for all purposes Here is therefore final 
determination of the right of the forum, 
the International Chamber of Commerce 
at Pan> instead of the Court To that, 
the rejoinder is no matter what the 
forum is — and that is so immaterial — 
dispute still remains a dispute to be 
finally adjudicated upon, and finality 
there will be only when there is an 
award not before 

10. The collocation of the words 
'Judgment, decree or final order” in 
Article 133, sub-article (1) of the Consh 
tution goes to show that, other things be- 
ing there, an appeal lies only from s 
judgment, decree or order which is final 
Necessarily no appeal lies from a judg- 
ment, decree or order which is not final, 
that is to say, which is preliminary or 
Interlocutory just what is pointed out in 
Mohammad Amin Brothers Ltd v Domi- 
nion of India AIR 1950 FC 77. in the 
context of Section 205 sub-section (1) of 
the Government of India Act, 1935 (25 
& 26 Geo V, Ch 42) where the same 
words occur But what Is the test of 
finality 7 No one test Is there No one 
test can be there vide the majority judg- 
ment in Mohonlal Maganlal Thakkar v 
State of Gujarat, AIR 1968 SC 733 The 
test will vary according as the real ques- 
tion, which is the burden of the judg- 
ment decree or order, vanes. 

11 Some 78 years ago from today 
with a view to ascertaining whether the 
stamp of finality was there or not, the 
nature of the proceedings and the real 
question before the Court were looked 
into Such was the case of Rahimbhoy 
and Hibibhoy v Turner, (1890) 18 Ind 

App 6 where in an accounting suit the 
defendant denied his liability to account 
to the plaintiff The High Court affirmed 
bis liability and directed an account. But 
then only accountability was decreed 
and accounts had yet to be taken. So 
long they were not taken, the decree 
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the forms and contents of the memoran- 
dum of appeal, shall apply thereto. 

(3) Unless the respondent files with 
The objection a written acknowledg- 
ment from the party who may be affect- 
ed by such objection or his pleader of 
having received a copy thereof, the Ap- 
pellate Court shall cause a copy to be 
served, as soon as may be after the fil- 
ing of the objection, on such parts’" or 
his pleader at the expense of the res- 
pondent. 

(4) Where, in any case in which any 
respondent has under this rule filed a 
memorandum of objection, the original 
appeal is withdrawn or is dismissed for 
default, the objection so filed may never- 
theless be heard and deter min ed after 
such notice to the other parties as the 
Court thinks fit. 

(5) The provisions relating to pauper- 
appeals shall, so far as they can be made 
applicable, apply to an objection under 
this rule.” 


Where a decree is partly against one 
suitor and partly against another, one of 
such parties being satisfied with his par- 
tial success, may not prefer an appeal 
within limitation, but, on the other party 
appealing, may like to reopen the adverse 
part of the decree. In the larger interest 
of the cause of justice, it is in such cir- 
cumstances that the party satisfied with 
partial success is granted another oppor- 
tunity of challenging the part of the 
decree against him upon his opponent 
preferring an appeal, of which notice is 
served on him. In order to avail of this 
right, he has to take cross-objections 
within one month from the date of ser- 
vice on him of notice of the hearing of 
his opponent’s appeal. 


In this background, the question arises 
as to what is the effect of the present 
appellant’s appeal in the lower Appellate 
Court having been dismissed as barred 
by limitation. 


From one point of view he may be held 
not to have preferred any appeal but kom 
another point of view, it may be held 
that having himself _ chosen to prefer an 
appeal and haring failed in his endeavour 
to successfully assail the impugned 
decree, even though on account of bar 
of limitation, in fairness, he should not 
be allowed to have a second chance of 
reopening the controversy in the garb of 
cross-objections. This aspect has not 
been fully developed at the bar and I 
would, therefore, be disinclined to ex- 
press any considered opinion on the 
point. I should, however, like to point 
out that it would have been more in 
consonance with the _.P t a ctice _ if the 
learned Additional District Judge had 
not disposed of Ihe 
before disposing of H. Mohd. Muslims 
appeal The cross-objections are to be 
1969 Delhi/9 V G — 21 


heard and, as a general rule, the Court 
is expected to dispose of both the appeal 
and the cross-objections together by one 
judgment and the decision should be in- 
corporated in one decree. The appellant’s 
learned _ counsel has, however, not made 
spy grievance of this procedure and I 
need say nothing more on it. 

One point does seem to require notice. 
H. Mohd. Muslim’s appeal was finally 
disposed of on 6-12-1965 when it was 
dismissed affirming the decree appealed 
from and that decree has obviously now 
become final No challenge is directed 
against the judgment and decree dispos- 
ing of that appeal. If the present appeal 
is allowed and the cross-objections are 
sent back for reconsideration, it would 
lead to a somewhat extraordinary situa- 
tion, for the appeal in which the cross- 
objections were preferred, has been 

finally disposed of more than two years 
ago affirming the decree of the trial 
Court on the merits and the Court would 
now be called upon to vary that decree. 

As a matter of fact, on the peculiar 
circumstances of this case, fresh disposal 
of the cross-objections would entail the 
Possibility of two decrees, which 

have become final, being varied by 
the same Court, namely, the Court 

of the Additional District Judge. This 
situation seems to me to be some- 
what extraordinary and also not in 
accordance with the normal practice 

and the apparent scheme of the relevant 
law of procedure. It may be remembered 
that by means of a deeming fiction, the 
cross-objections are, for certain purpo- 
ses, treated as a memorandum of appeal, 
but they are neither registered as an ap- 
peal nor are they clothed with an inde- 
pendent status as such. They do not 
constitute a separate independent cause 
or writ but largely draw their source 
of survival from the competence of the 
appeal in which they are taken and the 
exceptions to this dependence are pro- 
vided in sub-rule (4) of Buie 22. 

Buie 22 is indeed a part of the proce- 
dural scheme consisting of this rule and 
Buie 22 of Order 41 and is obviously 
inspired by the larger cause of justice 
as observed earlier. The cross-objections 
are, therefore, expected to be disposed 
of along with the appeal in which they 
are t alien and after the final disposal of 
that appeal, it may, as a general rule, 
btj difficult to deal with the cross-objec- 
tions as if they constitute an indepen- 
dent appeal. In the absence of any bind- 
ing precedent or of any clear provision 
of law, therefore, I am disinclined, as 
at present advised, to countenance such 
a position as is suggested by the appel- 
lant and to remit the case to the lower 
Appellate Court for adjudicating on the 
cross-objections on the merits after the 
final disposal of the appeal, even if 
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otherwise such a course were legally 
permissible and called for 

8. The legality of the view taken by 
the lower Appellate Court in regard to 
the competency of the cross-objections 
directed against the co-respondents has 
not been challenged by the appellant’s 
learned co unsel, He has, however, argu- 
ed that the cross-objections were In fact 
directed ag ains t the appellant in the 
lower Appellate Court I have gone 
through the cross-objections dated 20-12- 
1963 and I find that out of 15 grounds 
of cross-objections, the only challenge 
against the appellant in that Court is 
contained m the last two hand-wntten 
lines in ground No 14. Those two lines 
read as under 

"Neither defendant No 8 the present 
appellant, nor the plaintiff can have a 
decree of ejectment against the present 
objector-respondent No. 9 (defendant 
No 6) 

As the judgment of the lower Appellate 
Court shows, this point does not appear 
to have been argued before that Court, 
for, had it been argued, it may be pre- 
sumed that the learned Additional Dis- 
trict Judge would have considered it and 
expressed his opinion as to why this 
ground could not be considered to be 
directed against H. Mohd. Muslim, the 
appellant in the lower Appellate Court 

I have compared the grounds contain- 
ed in the memorandum of appeal pre- 
sented by the present appellant in the 
Court of the Senior Subordinate Judge, 
which memorandum was returned to him 
for being presented to the Court of the 
District Judge and was actually so re- 
presented, with the grounds of his cross- 
objections and I find that the typed 
grounds in both the memorandum are 
practically similar word for word ex- 
cept for the additional hand-written 
lines in the cross-objections as noticed 
earlier To me, it seems that both the 
appeal and the cross-objections were 
intended to be exclusively directed 
against the judgment and decree of the 
trial court only in so far as they were 
in favour of the plaintiffs and the newly 
added challenge in paragraph 14 of the 
cross-objections must be deemed not to 
have been argued before the lower Ap- 
pellate Court. 

Now, if this ground was not pressed 
before the lower Appellate Court, which 
means that it was given up. then obvi- 
ously it Is difficult to find fault with the 
view taken by the Courts below The 
argument, that in the cross-objections 
taken against the appellant. Incidental 
relief may also be claimed against a co- 
respondent. even if permissible, is met 
by the contention that under the mere 
pretext of directing the cross-objections 


on an unsubstantial point the cress- 
objections against the appellant and a 
co-respondent cannot be allowed in ess- 
ence to contest only the decree made in 
favour of other co-respondents The cross- 
objections are taken in an appeal and It 
is the particular appellant alone who 
may be taken to have facilitated his op- 
ponent on eaui table grounds contained in 
Rule 22 to re-open the finally concluded 
controversy against him, but to expose 
the decree in favour of the other co- 
respondents to a challenge in this man- 
ner after the expiry of limitation for 
appeal, would in my opinion, be most 
unjust to them because they would have 
no opportunity of taking cross-objections 
against the cross-objecting respondents. 
But as. In my view, this challenge con- 
tained In the last part of ground No 14 
in the memorandum of cross-objections 
was not urged in the Court below it 
cannot be relied upon m support of the 
present appeal. 

This appeal accordingly falls and is dis- 
missed with costs. 

BDB/D V C. Appeal dismissed 


AIR 1969 DELHI 130 (V 56 C 26) 

L D DUA. C. J 

Chief Controlling Revenue Authority 
and another. Petitioners v Fertilizer Cor- 
poration of India Ltd. and others. Res- 
pondents 

Civil Revn. No. 406-D of 1962. D^ 
20-9-1966 from order of Sub J„ 1st 
Class, Delhi D/- 16-4-1962. 

(A) Court-fees and Suits Valuations — * 
Court Fees Act (1870), Ss. 26, 27 (b) — 
Rules under, framed by Delhi Govern- 
ment and notified on 29-3-1954 are ultra 
vires its rule-making power — Insistence 
on exclusive use of stamp with name 
of Delhi State printed over it is illegal 


The rules framed by the Delhi State 
Government and notified on 29-3-1954 in 
the Government Gazette (Delhi State) 
dated 8-4-1954 are outside the rule- 
making power of the Government 
Neither S 26 nor S 27(b) authorise the 
appropriate Government to make rules 
providing that a Court-fee stamp which 
is not over-printed with the name of cer- 
tain State would not be usable in the 
courts of that State CR No. 482-D cf 
1956 D/- 5-1-1959 (Punj), and AIR 1959 
PunJ 629, FolL (Paras 3. 4) 


(B) Court-fees and Suits Valuations — * 
— Court Fees Act (1870), Pri^— Inter- 
pretation of the Act should be liberal. 

Courts should put a liberal interpreta- 
tion on fiscal statutes like the Court 
Fees Act so as to lessen and not to mid 
to the burden of litigation. T he Court 

KL/AM/F52/68 
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Fees Act is notorious for bad drafting and 
it is an artificial statute showing hardly 
any principle in its scheme. 

(Para 3) 

(C) Court-Fees and Suits Valuations — 
Court Fees Act (1870), S. 13 — Return of 
plaint for proper presentation to compe- 
tent Court of another State — Court- 
fee purchased in former State can law- 
fully he received in Court in latter State. 

Where a plaint bearing court-fee is 
returned by Civil Court of one State, for 
presentation to a competent Court of 
another State, the Court-fee purchased 
by the plaintiff for use in Civil Court 
of the first State can lawfully be receiv- 
ed in the Civil Court of the latter State, 
as proper Court-fee stamps. 

(Paras 3, 4) 


Unless there is a specific bar in the 
Court-fees Act or any statutory rules 
lawfully framed against the use of court- 
fee stamps purchased by a citizen in one 
State from being used in another State 
in the Union of India, there is no legal 
(justification for depriving a citizen 
[from using these stamps in a State 
other than that of the purchase. The 
various States in the Union of India 
are not foreign countries and there is no 
law providing that court-fee purchased 
In one State can be valid in law only 
in that State and cannot be used in a 
different State. Justice is not sold by 
the States in Indian Republic. Nor entry 
No 3 of list n of the 7th Schedule of 
the Constitution contemplates that pay- 
ment of price of the court-fee into the 
coffers of the particular State, the Courts 
of which are lawfully approached by a 
citizen seeking justice, is a constitutional 
condition precedent. C. R. No. 482-D of 
1956 Dl - 5-1-1959 (Punj), FolL 

(Para 4) 

Cases Referred: Chronological Paras 

(1959) AIR 1959 Punj 629 (V 46), 
Bhuramal Din Dayal v. Imperial 
Flour Mills Ltd. J 

(1959) CR No 482-D of 1956 D/- 
5-1-1959 (Punj), State of Punjab 
v. R. B. Madho Parshad 4 

11953) CR No 147 of 1951 Dl- 24-4- 
1953 (Punj), M. Gohi Mai v. Pun- 
jab National Bank Ltd. z 

(1927) AIR 1927 Bom 257 (V 14) = 

ILR 51 Bom 236, Ganesh Tavan- • 
appa v. Tatya Bharmappa o 

(1926) AIR 1926 Pat 408 (V 13) = 

8 Pat LT 33, Naresh Chandra v. 
Charles Joseph Smith 3 

(1912) ILR 35 Mad 567 = 21 Mad 
LJ 533 (FB), S. Visweswara 
Sarma v. T. M. Nair 3 

(1895) ILR 19 Bom 145, Anna Puma 
Bai v. Lakshman Bhikaji 
S. S. Chadha, for Petitioners; M. 
Kohra, for Respondents. 

ORDER: It is a matter of surprise that 
the Chief Controlling Revenue Authority 


3 

S. 


and the Delhi Administration through 
the Chief Controlling Revenue Autho- 
rity should have considered it necessary 
to approach this Court on revision under 
section 115, Code of Civil Procedure, 
against the order of a learned Subordi- 
nate Judge dated 16-4-1962 holding that 
the court-fee purchased by the plaintiff 
in Punjab, when the p laint bearing that 
court-fee was returned by a Hoshiarpur 
Civil Court for being presented to a com- 
petent Court at Delhi, can lawfully be 
received in the civil courts at Delhi as 
proper court-fee stamps. 

2. The learned Subordinate Judge in 
his order relied on an unreported deci- 
sion by a Division Bench of the Punjab 
High Court in Mr. Gohi Mai, etc. v. 
Punjab National Bank Ltd. etc. C. R. 
No. 147 of 1951 Dl- 24-4-1953 (Punj). 
In that case, the court-fee stamps had 
been purchased in Lucknow and were 
used on a plaint filed in a Court at 
Delhi. The objection that these court- 
fee stamps could not be lawfully used in 
Delhi Courts was repelled by G. D. 
Khosla and R. C. Soni JJ. 

3. On revision in this Court, Shri 
S. S. Chadha the learned counsel appear- 
ing on behalf of the petitioners before 
me, has very strongly submitted that 
when the Division Bench decision was 
given in April, 1953, then the rules 
framed by the Delhi State Government 
and notified on 29-3-1954 in the Govern- 
ment Gazette (Delhi State) dated 8-4- 
1954 were not in existence, with the 
result that that decision must be held to 
be obsolete and no longer binding in 
view of the later rules. The learned 
counsel was, however, constrained to 
admit that there are two later Single 
Bench decisions of the Punjab High 
Court which directly go against him. 
One of these decisions was given by 
S. B. Capoor, J. in State of Punjab v. 

R. B. Madho Parshad, C. R. No. 482-D 
of 1956 Dl- 5-1-1959 (Punj) in which 
the rules relied upon by Shri Chadha 
were considered and the decision given 
against the challenge to the validity of 
the plaint bearing court-fee stamps pur- 
chased at Gurgaon and later used in 
Delhi Courts. The learned Judge observ- 
ed as under: 

"It is well settled law that where a 
Court after receiving a plaint and can- 
celling the stamp affixed thereto returns 
the plaint for presentation to the proper 
Court under Order VH, Rule 10 of the 
Code of Civil Procedure, 1908, the latter 
Court to which the plaint is represent- 
ed is bound to give credit to the fee 
already levied by the former Court” 

For this view, reliance was placed on 

S. 'Visweswara Sarma v. T. M. Nair, (1912) 
ILR 35 Mad 567 (FB) and Ganesh Tava- 
nappa Burde v. Tatya Bharmappa, AIR 
1927 Bom 257. While dealing with the 
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rules cited before S. B Capoor J and 
I may pomt out that the same rules 
have now been relied upon by Shri 
Chadha, the learned Judge, after repro- 
ducing the relevant portions of Ss. 26 
and 27 of the Court-fees Act, observed 
thus- 

"Ral Bahadur Har Parshad on behalf 
of the plaintiff has rightly contended 
that neither section 27 nor section 27 
(b) authorise the appropriate Govern- 
ment (which m this case was the Gov- 
ernment of Delhi) to make rules pro- 
viding that a court-fee stamp which is 
not over-printed with the word 'Delhi* 
would not be usable in the Delhi Courts. 
In the interpretation of the statutes it 
is a cardinal principle that a rule which 
relates to a matter not arising under the 
provision of the Act must be held to be 
ultra vires of the Act A somewhat simi- 
lar point came up for consideration 
before the Patna High Court xn Naresh 
Chandra v Charles Joseph Smith, AIR 
1926 Pat 408 In that case, the words 
for use in the High Court only* were 
impressed on the back of court-fee 
stamps affixed on the plaint in a certain 
suit After the stamps had been punch- 
ed, they were rejected by the Subordi- 
nate Judge on the ground that they bore 
on the back the words 'for use in the 
High Court only' The learned Judge 
observed that the words impressed on 
the back of the stamp may have some 
significance for administrative purposes, 
but they were not capable of invalidat- 
ing the stamps themselves.” 

Reliance by the learned Judge was also 
placed on Anna Puma Baiv Lakshman 
Bhikaji, (1895) ILR 19 Bom 145 for the 
view that section 26 of the Court Fees 
Act does not authorise the making of a 
direction that the court-fee stamps 
should bear the words 'court-fees'. This 
decision was followed by me in Bhura 
Mai Din Dayalv Imperial Flour Mills 
Ltd. AIR 1959 Punj 629 There. I had 
occasion to observe that Courts should 
put a liberal interpretation on fiscal 
statutes like the Court Fees Act so as to 
lessen and not to add to the burden of 
litigation. 1 also pointed out that the 
Court Fees Act was notorious for bad 
drafting and it was an artificial statute 
showing hardly any principle in its 
scheme If that be the true position, then 
I am wholly unable to justify any objec- 
tion to the court-fee which was purchas- 
ed at Hoshiarpur in the present case 
from bemg used in Delhi. 

4. Shri Chadha has very eloquently 
argued that every State is entitled to 
realise revenue on court-fee and, there- 
fore, merely because a citizen happens 
to pay court-fee In Punjab, he should 
not be held entitled to come to Delhi 
and seek justice without paying court- 
fee to the State of Delhi. This argument 


r Fertilizer Corpn. (Dua C, J) A LB. 
has not Impressed me at alL Unless there 
is a specific bar in the Court-Fees Act 
or any statutory rules lawfully framed 
against the use of court-fee stamps pur- 
chased by a citizen In one State from be- 
ing used in another State in the Union 
of India, I do not find any legal justifi- 
cation for depriving a citizen from using 
those stamps in a State other than that 
of the purchase The various States in 
this Union are not foreign countries and 
my attention has not been drawn to any 
provision of law by the learned counsel 
for the petitioner which would show that 
court-fee purchased in one State can be 
valid m law only in that State and can- 
not be used in a different State Jus- 
tice, it must not be forgotten is not sold 
by the State in this Republic Payment 
of price of the court-fee into the coffers 
of the particular State the Courts of 
which are lawfully approached by a 
citizen seeking justice, is not a constitu- 
tional condition precedent as has been 
sought to be suggested by a reference to 
entry No 3 in List H of the Seventh 
Schedule of the Constitution. To insist 
on a citizen paying court-fee twice over 
for seeking Justice in the same cause can 
be justified only on a clear and speci- 
fic provision of law validly made None 1 
has been cited in the present case except 
the rules mentioned above The correct- 
ness of the decisions holding those rules 
to be outside the rule-making power ha3 
not been questioned and I have not been 
persuaded m this case to disagree with 
the view taken in those decisions 

5 I need not say anything on the 
preliminary objection raised on behalf of 
the respondent that the Chief ControU- 
ing Revenue Authority should not be 
heard in this case on revision in support 
of the challenge to the court-fee paid by 
the plaintiff. On revision under section 
115 C. P C., this Court can suo motu 
scrutinise the record of a case and make 
suitable orders It is therefore, unneces- 
sary to express any considered opinion 
on the challenge to the locus standi of 
the two petitioners who have filed this 
revision, though I cannot help observing 
that the facts and circumstances of this 
case were not of such paramount import- 
ance as to impel the two petitioners to 
approach this Court for the purpose of 
fixing a double liability on the plaintiff. 
The State of Delhi might well, in its 
judicious discretion, have felt satisfied 
with the order of the Court below Indeed, 
it s°ems to me that this revision 
was directed to be filed, presumab- 
ly in ignorance of the two deci- 
sions cited above which have held 
the field since 1959 I have ignor- 
ed the earlier Bench decision given 
in April, 1953 because, accordingly to 
Shri Chadha, the principle laid down 
therein would not hold good after the 
rules relied upon by him 
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6. Even assuming the view of the 
Court below was not quite correct, I 
would still have declined to interfere on 
revision in this case for more reasons 
than one. Not only is the decision of the 
Court below eminently just, but after 
the lapse of six years, to interfere on 
revision on this ground, would hardly be 
consonant with the cause of justice, as 
I am informed that the proceedings, in 
the Court below have already ended in a 
decree. 

7. This revision, for the reasons given 
above, fails and is dismissed with costs. 

DYUlD. V.C. Revision dismissed. 


AIR 1969 DELHI 133 (V 56 C 21) 
(HIMACHAL BENCH AT SIMLA) 
JAGJIT SINGH, J. 

Amar Nath, Petitioner v. Alfa, Respon- 
dent. 

Criminal Ref. No. 18 of 1968, Dj- 22-4- 
1968. 

Criminal P.C. (1898), S.397 (1)— Con- 
viction of accused in two separate trials 
— Sentence in subsequent trial can be 
ordered to run concurrently with previ- 
ous one. AIR 1925 Lah 334, Dissented 
from; AIR 1926 Nag 426 and AIR 1951 
Raj 68 and AIR 1924 Rang 307, Rel. on. 

(Paras 4, 8) 

Cases Referred: Chronological Paras 

(1951) AIR 1951 Raj 68 (V 38), 

Surja v. The State 7 

(1926) AIR 1926 Nag 426 (V 13)=' 

27 Cri LJ 807, Mahadeo v. 

Emperor 7 

(1925) AIR 1925 Lah 334 (V 12) = 

26 Cri U 731, Batan Singh v. 

Emperor 2 

(1924) AIR 1924 Rang 307 (V 11) = 

25 Cri U 1310, Emperor v. Nga 

Po Thaung 7 

K. C. Pandit, for Petitioner. 

ORDER: The respondent in this case, 
Alfa by name, was tried separately in 
two cases under section 16 (1) (a) (i) of 
the Prevention of Food Adulteration 
Act, 1954. Against him complaints 
were filed by a Food Inspector for sell- 
ing adulterated milk. One of those cases 
was decided by the Magistrate, First 
Class, Chamba, on November 7. 1967 and 
the respondent was sentenced to six 
months’ rigorous imprisonment and fine 
of Rs. 1,000/-. The second case was 
decided on November 13, 1967 and the 
sentence awarded was six months 
rigorous imprisonment and fine of 
Rs 500/-. 'While deciding the second 
case the learned Magistrate ordered that 
the sentence of imprisonment shall run 
concurrently with the sentence in the 


previous case which was being, under- 
gone fay the convicted person. 

2. A revision was filed by the Food 
Inspector concerned in the court of the 
Sessions Judge, Kangra. Shri Chet Ram, 
the learned Sessions Judge, made a 
report recommending setting aside of 
the order of the Magistrate by which he 
had directed that the subsequent sen- 
tence shall run concurrently with the 
previous sentence. According to the 
learned Sessions Judge as the cases 
against the respondent were separate 
ones and were decided on different dates 
the sentence in the case decided on a 
latter date could not be ordered to run 
concurrently with the sentence which 
was already being undergone in the case 
which was decided earlier. Batan Singh 
v. Emperor, AIR 1925 Lah 334 was reli- 
ed upon in support of that view. 

3. Section 397 of the Code of Crimi- 
nal Procedure, hereafter referred to as 
the Code, reads as under: 

“(1) When a person already undergo- 
ing a sentence of imprisonment is sen- 
tenced on a subsequent conviction to 
imprisonment or imprisonment for life, 
such imprisonment or imprisonment 
for life shall commence at the ex- 
piration of the imprisonment to which 
he has been previously sentenced, 
unless the Court directs that the subse- 
quent sentence shall run concurrently 
with such previous sentence: 

Provided that where a person who has 
been sentenced to imprisonment by an 
order under section 123 in default of 
furnishing security is, whilst undergoing 
such sentence, sentenced to imprison- 
ment for an offence committed prior to 
the making of such order, the latter 
sentence shall commence immediately. 

(2) When a person already undergoing 
a sentence of imprisonment for life is 
sentenced on a subsequent conviction to 
imprisonment or imprisonment for life, 
the subsequent sentence shall run con- 
currently with such previous sentence.” 

4. It will be seen that section 397, as 
it now stands, gives power to a Court 
to direct that a subsequent sentence shall 
run concurrently with a previous sen- 
tence. Before the amendment of the 
Code in the year 1923, except where 
several sentences were passed at one 
trial or where in the case of a 
youthful offender, section 32 of the 
Reformatory Schools Act, 1897 (VHI 
of 1897) applied, there was no provision 
by which a subsequent sentence could 
be made to run concurrently with a pre- 
vious sentence. Section 397, prior to its 
amendment in that year, was in the fol- 
lowing terms: 

"When a person already undergoing a 
sentence of imprisonment, penal servi- 
tude or transportation is sentenced to 
imprisonment, penal servitude or trans- 
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porta tion, such Imprisonment, penal servi- 
tude or transportation shall commence 
at the expiration of the imprisonment, 
penal servitude or transportation to which 
he has been previously sentenced. 

Provided that if he is undergoing a 
sentence of imprisonment, and the sen- 
tence on such subsequent conviction is 
one of transportation, the Court may, in 
Its discretion, direct that the latter sen- 
tence shall commence immediately, or 
at the expiration of the imprisonment 
to which he has been previously sentenc- 
ed.’ 

5 By Amendment Act XVII of 1923 
the words "unless the Court directs that 
the subsequent sentence shall run con- 
currently with such previous sentence’ 
were added at the end of the first para- 
graph of section 397 of the Code and it 
was only thereafter that it became com- 
petent for a Magistrate in cases tried 
separately and even decided on different 
dates to which section 32 of Act VIII 
of 1897 did not apply, to order that the 
subsequent sentence shall run concur- 
rently with a previous sentence. 

6 Section 397 of the Code was sub- 
stituted by a new section by the Amend- 
ment Act of 1955 but sub-section (1) 
which Is the relevant provision for pur- 
poses of this case remained substantial- 
ly the same as the old section after the 
amendments made in the year 1923 

7 In Mahadeo v Emperor, AIR 1926 
Nag 426 as a result of separate trials the 
accused were sentenced m one case 
under sections 457 and 411 and m the 
other case under section 401 of the 
Indian Penal Code. It was held that in 
view of the provisions of section 397 of 
the Code the sentences could be ordered 
to run concurrently A reference may as 
well be made to Surja v The State, 
AIR 1951 Raj 68 and Emperor v Nga 
Po Thaung AIR 1924 Rang 307 With 
great respect I am of the opinion that 
the view taken in Batan Singhs case 
was pot correct. No reference was made 
to the provisions of section 397 as they 
existed after the amendments made in 
the year 1923. It seems that the addition 
to that section of the words "unless the 
Court directs that the subsequent sentence 
shall run concurrently with such 
previous sentence ’, made by the Amend- 
ment Act XVH of 1923, were not brought 
to the notice of the Court 


8. Under section 397 of the Code it 
iwas competent for the Magistrate, Fust 
[Class, Chamba, to order that the subse- 
quent sentence shall run concurrently 
| with the previous sentence. Shri K. C. 
IPandit, learned counsel for State, aL>o 
did not support the recommendation 
made by the learned Additional Sessions 
Judge. 

9 The order made by the learned 
Magistrate was within his competence. 


No interference is, therefore, called for 
The reference Is, accordingly declined. 
DVT/D VC. Reference rejected. 


AIR 1969 DELHI 134 (V 56 C 22) 

(HIMACHAL BENCH AT SIMLA) 
HARDAYAL HARDY, J 

Moti Ram, Petitioner v Smt Rittoo, 
Respondent. 

C. M. P No. 154 of 1967, D /- 17-9- 
1968 

Registration Act (1908), S 69 (1) (t.) 
(as amended by Indian Registration 
(Punjab Amendment) Act (1961)) — 
Punjab Document Writers Licensing Roles 
(1961), R 3(2) — Sub-role (2) is m excess 
of rule-making powers conferred under 
S 69 (I) (bb) and so ultra vires 

Sub-rule (2) of Rule 3 Is ultra vires 
inasmuch as it travels beyond the limits 
prescribed for rule-making authority by 
clause (bb) of sub-section (1) of S 69 
(Para 15) 

Section 69 of the Registration Act 
confers power on the Inspector-General 
to frame rules but the rules made by him 
must be consistent with the Act and theyj. 
must also be strictly in accordance with i 
the authority conferred by the statute. ' 
(Para 11)} 

The object of the rules framed under 
Section 69 (1) (bb) is to regulate the 
practice and profession of document- 
writers The use of the expression in 
the offices of the registering officers 
may not be strictly construed to include 
only those persons who shall be permitt 
ed to act as document-writers by accom- 
modation being provided to them m those 
offices and may well include even other 
persons who may not be sitting in the 
offices of registering officers but may 
still be writing documents which ulti- 
mately come up for registration. But the 
ambit of the rules can by no means 
be extended to prohibit all persons 
other than licensed document writers 
from writing such documents. 

(Para 11) 

The rule-making power under this 
clause certainly permits the laying down 
of the condition that after the publica- 
tion of the rules no person shall practice 
as a document-writer except under a 
licence granted by the Licensing Autho- 
rity It also brmg3 within Its sweep the 
eligibility of persons to be licensed and 
other matters Incidental thereto but 
there is certainly no warra nt for a rule 
which provides that no registering offi- 
cer shall accept any document for regis- 
tration which is not written by a licens- 
ed document-writer or by the executant 
himself. As su ch the ru le has nothing 
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1969 

to do -with regulating the practice and 
profession cf document writing and it 
also amounts to the creation and impo- 
sition of an additional requirement 
which is not to be found in the Act it- 
self. CPara 11) 

K. D. Sud, for Petitioner, B. Sita 
Ram, for Respondent. 

ORDER: The petitioners Motiram and 
Brijlal have filed this application under 
Article 227 of the Constitution in winch 
they pray that the order of the Sub- 
Registrar, Banjar, District Kulu dated 
August 18, 1966 whereby he refused to 
register the will executed by Mst. Dilba- 
roo on December 13, 1965 and confirmed 
on appeal by the Registrar, Kulu Dis- 
trict by his order dated January 16, 
1967 be set aside and a direction be 
issued to the Sub-Registrar to admit we 
said document for registration. The bnel 
facts as stated in the order of the Regis- 
trar are that Mst. Dilbaroo was the 
owner of certain property. She died on 
December 22, 1965. The petitioners alleg- 
ed that before her death she had made 
a will bequeathing the property to them 
After the death of Mst. Dilbaroo the 
petitioners presented the J^ ore K ^ 
Snh-Reeistrar Banjar, District Kulu 
& 40 and 41 of the Indian 
Registration Act, 1908 for registration. 

„ Smt. Rittu Devi daughter of 
‘ roo deceased opposed the registration or 
tte wffl and filed her written statement 
m SLS 29. 1966 but d*duin°t 
T-ait-p anv objection on the ground tnat 
thewffiwasnot written by a hcensed 
deed-writer. 

2 The petitioners examined 5 wit- 
ness before the Sub-Registrar mclud- 
bm Devi Singh (PW-1) who is the scribe 
of^ the will and Jaishi ^am and Man 
Singh who had attested the wih. Mohan 

a licensed document writer The oroer oi 

tioners in this Court. 

3 The Sub-Registrar has declined to 
, ,LTdii for registration on the 
accept the mU tm g Inspector- 

$“£$3 E&Ucn ^ 1908. 

“l.'pL'Ss & nay 

be written — - 

(1) After a month of the publication 
these rules in the official Gazette no 
person shall practise as a document- 


writer except under a licence granted by 
the Licensing Authority. 

(2) No registering officer shall accept 
any document for registration which is 
not written by a licensed document- 
writer or the executant himself.” 

4. Learned co uns el for the petitioners 
has argued that sub-rule (2) of Rule 3 
is ultra vires inasmuch as it is in excess 
of the rule-making power of the In- 
spector General of Registration under 
Section 69 of the Registration Act In 
order to appreciate the argument of the 
learned counsel it is necessary to set out 
the history of this rule. It appears that 
formerly there was no check on the 
writing of deeds and applications falling 
under the Indian Registration Act and 
also on the fees charged by the deed- 
writers. Often, people with little 
experience and knowledge of the laws 
on Stamp and Registration, used to write 
out those documents at very high rates. 
To remedy this evil the Indian Registra- 
tion Act was amended by enacting the 
Indian Registration (Punjab Amendment) 
Act, 1961 in its application to the State 
of Punjab. One of the amendments in- 
troduced by the said Act was to amend 
Section 69 of the Indian Registration 
Act, 1908 by inserting in sub-section (1) 
of Section 69 of the principal Act, after 
clause (b), the following clause, name- 

ly: 

"(bb) declaring what persons shall be 
permitted to act as document-writers in 
the offices of registering officers, regu- 
lating the issue of licences to such per- 
sons, the conduct of business by them, 
the scale of fees to be charged by them 
and determining the authority by which 
breaches of such rules shall be investi- 
gated and the penalties which may be 
imposed.” 

5, Pursuant to the powers conferred 
by the aforementioned Section 69 the 
Inspector-General of Registration, Pun- 
jab with the previous approval of the 
Governor of Punjab made certain rules 
called the Punjab Document Writers 
Licensing Rules, 1961. Clause (1) of R 3 
prohibits persons from practising as 
document-writers except under a licence 
granted by the Licensing Authority. 
Clause (2) prohibits the registering offi- 
cer from accepting _ any document for 
registration which is not written by a 
licensed document-writer or the execu- 
tant himself. 

6 Sub-rule (2) of Rule 1 excludes the 
application of these rules to legal prac- 
titioners. Rule 4 lays down conditions of 
eligibility for being licensed as docu- 
ment-waiter or, if licensed, to continue 
as a document-writer. Rule 5 prescribes 
academic qualifications necessary for 
obtaining a licence. Rules 6 and 7 deJ 
with holding of a special examination and 
with applications for permission to take 
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that examination. Rule 8 provides for 
scrutiny of applications to sit in the exa- 
mination while Rule 9 prescribes the 
syllabus for special examination. These 
rules are followed by rules for issuing 
licences, prescribing the highest fees 
chargeable by document-writers, condi- 
tions of licence and penalties for breach 
of conditions of licence 
Rule 2 (b) defines a document It reads 
' (b) document’ means a document 
written for presentation to a registering 
officer and includes an application for 
copy inspection, search, extension of 
period and issue of summons or warrants 
and an application under section 73 or 
a memorandum of appeal under S 72 of 
the Act 

Rule 2(c) defines a document writer It 
reads — 

(c) document writer means a person 
holding a licence for practising as a 
writer of documents for hire 

7 Examination of these rules makes 
it clear that the will presented by the 
petitioners is a document within the 
meaning of that term as defined in Rule 
2(b) There is also no doubt that if Rule 
3(2) is a valid rule the Sub-Registrar was 
perfectly justified In refusing to accept 
the will presented by the petitioners for 
registration as the same is admittedly not 
written by a licensed document writer 
or by the executant herself. 

S The question for consideration 
however is whether Rule 3(2) is a valid 
rule 

9 The contention of the learned coun- 
sel for the petitioner is that the condi- 
tions necessary for the presentation of a 
will for registration are laid down m 
Sections 40 and 41 of the Indian Registra- 
tion Act Under Section 40(1) the will 
may be presented for registration by the 
testator or after his death by any person 
claiming to be his executor or otherwise 
under the will. Under Section 41(1) a 
will when presented for registration by 
the testator has to be registered in the 
same manner as any other document 
The condition that the will must either 
be written by the executant by himself 
or by a licensed document-writer is not 
one of the conditions which is necessary 
for the purpose of presentation and regis- 
tration of the will If the will is present- 
ed for registration by the testator it is to 
be registered m the same manner as any 
other document i e that the registering 
officer may satisfy himself by following 
the procedure laid down in Section 35 of 
the Act and he may make an enquiry as 
to the minority or sanity of the testator 
etc. But when the will is presented for 
registration by any other person entitled 
to present it the registering officer is 
bound to register the same under sub- 
section (2) of Section 41 if he is satisfied 
that the will was executed by the testa- 


tor, that the testator is dead and the per- 
son presenting the will is under Sec- 
tion 40 entitled to present the same 

10 In the present case all these 
requirements were satisfied The peti- 
tioners who had presented the will were 
entitled to present the same under Sec- 
tion 40 of the Act They also led evi- 
dence to show that the will was execut- 
ed by the testatrix and that she was 
dead. The requirements of Sections 40 
and 41 of the Act having thus been satis- 
fied there is no other requirement of 
the Act which still remained to be satis- 
fied and thus stood in the way of the 
document being accepted for registra- 
tion. 

11 Section 69 of the Registration Act 
confers powers on the Inspector-General 
to frame rules but the rules made by 
him must be consistent with the Act and 
they must also be strictly m accordance 
with the authority conferred fay the 
statute Clause (bb) of sub-section (1) of 
Section 69 permits the framing of the 
rules declaring what persons shall be 
permitted to act as document-writers In 
the offices of the registering officers 
regulating the issue of licences to such 
Persons the conduct of business by them, 
the scale of fees to be charged by them 
and determining the authority by which 
breaches of such rules shall be inves- 
tigated and the penalties which may be 
imposed. The object of the rules there-| 
fore is to regulate the practice and pro- 
fession of document-writers The use of 
the expression 'in the offices of the 
registering officers’ may not be strict 
ly construed to Include only those per 
sons who shall be permitted to act as 
document-writers by accommodation be- 
ing provided to them in those offices 
and may well include even other per 
sons who may not be sitting fn the offi 
ces of registering officers but may still 
be writing documents which ultimately 
come up for registration. But the ambit 
of the rules can by no means be extend 
ed to prohibit all persons other than 
licensed document-writers from writing 
such documents 

The rule-making power under this 
clause certainly permits the laying down 
of the condition that after the publica 
tion of the rules no person shall practise 
as a document-writer except under a 
licence granted by the Licensing Autho- 
rity It also brings within its sweep the 
eligibility of persons to be licensed the 
academic qualifications for obtaining a 
licence the holding of an examination, 
the scale of fees to be charged the con- 
ditions subject to which a licence may 
be granted and the penalties for breach 
of those conditions* but there is certain 
ly no warrant for a rule which provides 
that no registering officer shall accept 
any document for registration which is 
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not written by a licensed document-wri- 
ter or by the executant himself. As such 
the rule, in my opinion, has nothmg to 
do with regulating the practice and pro- 
fession of document writing _ and it also 
amounts to the creation and imposition of 
an additional requirement which is not 
to be found in the Act itself. 

12. Learned counsel for the Registrar 
argued that the policy and object of the 
Registration Act is to prevent fraud and 
to ensure conditions that the documents 
and deeds which purport to be execut- 
ed by persons are actually executed by 
them. According to Section 52 (1) (c) 
of the Indian Registration Act, 1908 all 
documents registrable under the Act 
are copied in relevant books before they 
are returned to the executants. Docu- 
ments written by unlicensed document- 
writers often raise problems of authenti- 
city and genuineness. The 

ed are therefore consistent with the object 

of the ActJust as the Courts of law refuse 
to grant audience to any person who is 
not a legal practitioner to appear and plead 
the case of a litigant in much the same 
wav the impugned rule prohibits regis- 
terhig officer from accepting documents 
written by unlicensed document-writers. 

a Sensed 6 ffiSSnJSff S 

SSon o™er teal 

mesence of power in the relevant sta- 
tute and not to the rule de hors the sta 

irmides^hat the registering officers 
R,_n refuse to accept documents written 
hv nersons ofter than licensed document- 

Sit'S The scope of rdj-grmgwtto- 

-rife- is strictly confined to rules ae- 
daring what persons shall be pernutted 
tn art as document-writers, the licens- 
ing of such persons and other matters 
incidental thereto. 

15. I therefore agree with the learn- 

ws s# Cf ilkn 

Sta XerinasS^ it travel beyond 

the limits pr^cribed for remaking 
3 of 1 st^of S t^^ReSSation A&? 

°Lf Since the registration of the docu- 
by him and confirmed on appeal 05 


Registrar is set aside and the Sub-Regis- 
trar, Banjar is directed to proceed 
with the registration of the document 
in accordance with the provisions of 
Sections 40 and 41 of the said Act. 
YPB/D.V.C. Order accordingly. 
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L D. DUA, C. J., 

AND S. N. SHANKER, J. 

Nand Kishore Chela Mai, Petitioner v. 
Commissioner of the Municipal Corpora- 
tion of Delhi, and others. Respondents. 

Criminal Original No. 44 of 1968, D/- 
24-9-1968. 

(A) Contempt of Courts Act (1952), 
S. 3 — Disobedience of Orders of Court 
— Knowledge of such order by con- 
temner has to be proved beyond all 
reasonable doubt — Benefit of doubt 
should be given to contemner. 

(Para S) 

(B) Contempt of Courts Act (1952), 
S. 3 — Disobedience of orders of Court- 
Action should be taken only when it is 
called for in the interest of justice — 
Allowance has to be made for errors of 
judgment — Deliberate lapse and con- 
tumacious conduct ought to be punished. 

The Court while considering and deal- 
ing with the offence of contempt of 
Court, acts both as an accuser and a 
Judge and the procedure adopted is also 
somewhat summary. It is, therefore, 
highly necessary that the Court should 
proceed with caution and deliberation 
and should take action only when it is 
called for in the interests of the admi- 
nistration of justice. The Court must 
make all allowances for errors of judg- 
ment and difficulties arising from the 
attending circumstances in a given case. 
Punishment under the law of contempt 
for disobeying the orders of the Courts 
is called for when the lapse is deliberate 
and in defiance of the authority of the 
Court. It is only when a clear case of 
contumacious conduct not explainable 
otherwise arises that the contemner 
should be punished. The casual manner 
in which some of the departments of 
local self-government are known to func- 
tion, unsatisfactory and open to serious 
criticism as it is, has to be taken mto 
account when determining the question 
of the offence of contempt in the sense 
of the lapse being conscious and deli- 
berate. (Para 8A ) 

(C) Contempt of Courts Act (1952), 
Ss 1 and 3 — Party initiating proceed- 
ings for contempt for the purpose of 
securing the execution of Court’s order 
for its benefit — Such a resort should 
be discouraged — Order by Court direct- 
ing Municipality to demolish certain pre- 
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mises — . Partial demolition carried ont — 
Contempt proceedings against Mnmcipa- 
Lty to compel it to demolish the whole 
structure so that the tenants of the com- 
plainant could be evicted — Tendency 
deprecated. (Para 10) 

B N Kirpal, for Petitioner S N 
Chopra for Respondents 
JUDGMENT Nand Kishore has pre- 
sented an application under section 3 of 
the Contempt of Courts Act against all 
or any of the respondents for having 
committed gross contempt of this Court 
The four respondents to this application 
are 

(1) Commissioner of the Municipal 
Corporation of Delhi, 

(2) Shn J N Singh, Deputy Commis- 
sioner Municipal Corporation of Delhi, 

(3) Shn S C. Talwar Zonal Engineer 
(Dangerous Buildings) Municipal Cor- 
poration of Delhi, and 

(4) Shn S C. Vaish, Senior Over- 
seer Municipal Corporation of Delhi, 
The short ground on which gross con- 
tempt of this Court is stated to have 
been committed is that in L.P A. 106 
of 1967 a Division Bench of this Court 
on 9 B-1968, reversed the order of a 
learned Single Judge, dismissing theap- 
pheant s wnt petition, and, allowing the 
writ petition, directed the Municipal Cor- 
poration to carry out the demolition of the 
remaining portion of the house in ques- 
tion as required by section 348 (1) of 
the Municipal Corporation Act, within a 
reasonable time The present application 
came up for preliminary hearing on 4-9- 
1968 when I directed notice to go for 
6-9 1968 On that date of hearing Shri 
R N Tikku appeared on behalf of the 
respondents and asked for time, with the 
result that we adjourned the case to 
9 9 1968 on which date Shn Bishamber 
Dayal appeared for the respondents and 
stated at the bar that the order of this 
Court had actually been complied with. 
The case was, however adjourned to the 
following day On 16-9 1968 Shn Bish- 
amber Dayal stated at the bar that the 
remaining portion of the house in ques- 
tion had been demolished as directed by 
this Court, whereas Shn B. N Kirpal 
asserted to the contrary 

According to Shn Kirpal, only the 
roof of the rooms had been demolished 
but the walls stood intact. There were 
also some kames on the walls support- 
ing some corrugated sheets. The respon- 
dents were in view of this disagreement, 
directed to file detailed affidavits by 16- 
9 1968 and in the meantime we appoint- 
ed Shri Yogeshwar Dayal, an Advocate 
of this Court, as a Co mm i ss ioner to go 
and inspect the site and report whether 
or not demolition, as ordered by this 
Court, had been effected. On 16-9-1968, 
Shri S N Chopra appeared for the res- 
pondents and produced four affidavits in 


reply sworn by the four respondents. 
According to the affidavit of respondent 
No 1 it was on 7 9-1968 that he was for 
the first time informed about the order 
of this Court dated 9-8-1968 and the 
budding in question was demolished on 
8-9-1968. The demolition of the one- 
sixth portion was earned out in the same 
way as demohtion of the five-sixths por- 
tion had been carried out in October- 
November 1966 In conformity with the 
previsions of section 348 Delhi Muni- 
cipal Corporation Act After the decision 
by the Letters Patent Bench, however, 
Shri R. N Tikku. Advocate, who appear- 
ed for the Municipal Corporation both 
in the wnt petition and the Letters 
Patent Appeal, advised filing an appeal 
to the Supreme Court But this part 
of the affidavit is of little consequence 
to view of the assertion that the order 
of the Letters Patent Bench was carried 
out on B-9-1938 

2 According to the affidavit of res- 
pondent No 2 Shn S N Singh. Shri 
R, N Tikku had on 13-8-1968 advised 
that an appeal should be filed to the 
Supreme Court against the order of the 
Letters Patent Bench and a certified 
copy of the impugned order was appli- 
ed for on 31 8-1968 The suggestion to 
file an appeal to the Supreme Court was 
approved by the law Officer of the Cor- 
poration on 4-9-1968 but before the mat- 
ter could be proceeded further notice of 
the present application was received In 
me Law Department of the Corporation 
oh 5-9-1963 The notice sent by Shri 
B N Kirpal dated 15-8-1968 was receiv- 
ed in the Central Office of the Muni- 
° Pal Corporation of Delhi on 20-8-1968, 
from where it was sent to the Munici- 
pal Engineer on 22-&-1968 where It 
remained till 11 9-1968 when it was 
Personally collected from there by Shri 
S C. Vaish, respondent No 4 Respon- 
dent No 1 according to this affidavit, 
also saw the file for the first tune on 
7 9-1968 and approved the engagement 
of Shn Bishamber Dayal and on that 
very day the Legal Adviser of the Delhi 
Municipal Corporation advised that one- 
sixth portion of the building in dispute 
should be demolished as directed by the 
Letters Patent Bench. On 8-9 1968, the 
demolition was earned out In accordance 
with this Courts order 
3. In so far as the first two respon- 
dents (the Commissioner of the Munici- 
pal Corporation and Shri J N Singh, 
Deputy Commissioner Municipal Cor- 
poration) are concerned, the petitioner 
has very frankly conceded that they 
cannot be held guilty of contempt of 
this Court. We accordingly discharge the 
Pule against them and direct that the 
Petitioner should pay costs for both 
these respondents which we assess at 
its. 250/- for both. The learned counsel 
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lor the petitioner has, however, urged 
that the order of this Court has not been 
fully complied with and that for this 
non-compliance, respondents Nos. 3 ana 
4 are responsible. According to mm, 
merely removing the roof of the tw 
rooms is not enough and that all "We 
four walls should have been demolished. 
Shri Kirpal has drawn our attention to 
some portions of the affidavits filed y 
respondents Nos. 3 and 4 m answer to 
this application for the purpose ?*jhow- 
ing the inconsistent positions taken by 
them. Shri S. C. Talwar. Zonal Engineer 
(Buildings) has stated in his affidavit as 
follows: _ . 

"3. That the roofs induding Kanes 
were totally demolished 9 ± 19 |L^ 
nfnreqaid but, the kanes and fin sneers 
have been apparently put up subsequent- 
ly. -l 4 .1-, p tenant of tbe demolisbed. por- 
tion alter tile demolition aclionV.T.sover; 

r?ro“erto fto “ 

ftes p e Ss had been 

^n^fSo^SLed fee that 

the lid? walk and the front walk of 
£Lj ,6 £ in- 

premises was demo five-sixths of 

S demolished earlier 

In Octoher-November, 1966. 

i chri S C Vaish, Section Officer 
has* deposed* inthe follows terms: 

That i have fully complied witn 

fudgSrn? 6 dated 9-8- 
4 I carried out the demolition action 
So^lomf^'ooilferwi^tte 

demolition of the i/orn v as 

premises was earned t of th e 

demolifiou of the 5/om p action 

premises m 1966 I dm noi ® 
with regard to the back ana s 

of ,? 6 o, P ftflttefhSls and if the de- 

walls of the oiner taken against 

°f^?s erte °f er t £r , ss 

fe^iSon b oT , fhf Sd »«- 

eary within the mearnng of this Hon me 
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Court’s directions. I removed the karies 
of the rooms and verandah comprised in 
l/6th portion of the premises except two 
karies which were wholly inside the 
common walls. 

5. That I may also humbly submit 
that in the 5/6th portion of the premises 
the partition walls were left out and in 
the demolition of 8-9-1968, the partition 
walls were also left intect in the same 
way as they were left in the 5/6th por- 
tion of the premises. They are still in- 
tact there at the site in the 5/6th por- 
tion of the premises. 

** *« »* 

7. That I again inspected the spot on 
10-9-1968 when I found that the malba 
had been cleared and the karies replac- 
ed and covered with tin sheets.” 

Our attention has also been drawn to the 
report submitted to this Court by Shri 
Yogeshwar Dayal who was appointed a 
Co mmis sioner by this Court for the pur- 
pose of inspecting the building in ques- 
tion. Inter alia, he has reported that on 
inspection he found the roof of the 
room and the verandah in dispute to 
have been demolished, but the roof of the 
room was found covered with corrugat- 
ed sheets resting on 8 wooden karries. 
Two side karries were old ones fixed in 
the walls, whereas the rest of the six 
karries were loose and appeared to be 
lying in old places. These six karries 
were not fitted with mortar, cement or 
stone. The front wall of the room with 
its door was intact. So were the back 
and the side two walls. The roof of the 
verandah, which had been demolished 
was also lying covered with wooden 
karries resting on the front wall of the 
room and three pucca arches in front 
of the verandah which were also intact. 

5. We consider it appropriate at this 
stage to turn to the circumstances in 
which this Court made its order dated 
9-8-1968. In 1967, Nand Kishore, claim- 
ing to be the owner of the building bear- 
ing Municipal No. 6022, Gall Am 
Samaj Mandir, Naya Bans, Ward VII, 
Delhi, presented to this Court an appli- 
cation under Articles 226/227 of the Con- 
stitution impleading the Municipal Cor- 
poration of Delhi, Shn N. N. Tandon and 
Shri Ram Kishan Dass as respondents. 
It was averred that on 20-8-1966. a 
notice was found pasted on house No. 6022 
purporting to be made under S. 349, 
Delhi Municipal Corporation Act, declar- 
ing the said building to be dangerous 
and fit to be demolished. Previously, a 
notice bad been issued for demolition of 
this building, in which only some por- 
tions of the building were stated to be 
dangerous. 

A civil suit was thereupon .filed by 
the petitioner, but when the notice dated 
20-8-1966 was issued, it was considered 
futile to pursue it. Tbe suit was accord- 
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rngly not pursued and the same was dis- 
missed on. 21-9-1966 After notice, no 
action was taken by the Municipal Cor- 
poration to demolish the building but 
on some people living in the vicinity 
having approached respondent No 1 the 
demolition work was started by stages. 
The entire first floor and part of the 
ground floor, except certain portion, was 
demolished. The undemolished portion 
was m the occupation of Shn Earn 
Kishan Dass respondent No 3 in the 
writ proceedings, who was a tenant 
under the petitioner The allegation in 
the wnt petition was that this portion 
was not demolished because of some col- 
lateral influence exercised by some in- 
fluential persons In the interest of res- 
pondent No 3 whose occupation of this 
portion was sought to be safeguarded. 
The prayer in the wnt petition was for 
a writ of mandamus to respondent No 1 
to carry out its duly to demolish the 
undemolished structure. 

6 A learned Single Judge of this 
Court dis miss ed the writ petition. 

7 On appeal, a Letters Patent Bench 
of this Court reversed the order of the 
learned Smgle Judge and directed res- 
pondent No 1 to carry out the demoli- 
tion of the remaining portion of the 
house bearing Municipal No 6022, Gall 



the Delhi Municipal Corporation Act, 
1957 within a reasonable tune. 

8 The direction, it may be pointed 
out, was given to respondent No 1 the 
Municipal Corporation of Delhi. It is 
unfortunate that the present Commis- 
sioner of the Municipal Corporation 
should not have been intimated of the 
pendency of the Letters Patent Appeal 
to which the Municipal Corporation of 
Delhi was a party through the Com- 
missioner of the Corporation. This ap- 
peal was presented in this Court in 
October, 1967 and was admitted m the 
same month with a direction that it be 
heard at a very early date. In any event, 
as soon as the order was made by the 
Letters Patent Bench on 9-8-1968 one 
would have expected the counsel for the 
Municipal Corporation and the officers 
concerned of that body to have brought 
to the notice of the Commissioner the 
contents of the order made by this 
Court. This was unfortunately not done 
as is obvious from the affidavit of res- 
pondent No 1 That, however does not 
affect our decision in discharging the 
rule against respondents Nos. 1 and 2 
on the concession rightly made by the 
learned counsel for the petitioner dropp- 
ing this charge against them. In order 
to sustain the charge of contempt of 
Court for disobeying the Court’s order, 
knowledge of such order has to be pro- 
ved beyond all reasonable doubt and in 


case of doubt, benefit ought to be given 
to the person charged. 

8A. Now, in so far as respondents 
Nos. 3 and 4 are concerned they have 
taken the plea of compliance with the 
order, the only controversy raised at the 
bar being whether or not the order has 
been fully complied with. In our view, 
it is not necessary in the present pro- 
ceedings to decide as to whether the 
extent of demolition admittedly carried 
out amounts to a complete demolition 
of the structure. The petitioner, it may 
be pointed out, had been trying to get 
the premises now in controversy vacated 
by the tenant and the tenant on his part 
had been trying his best to counteract 
the steps taken by the landlord for his 
eviction. Five-sixths portion of the build- 
ing m question was demolished under 
section 348 of the Delhi Municipal Cor- 
poration Act, 1957 and, according to 
respondents Nos. 3 and 4, the remain- 
ing one-sixth portion has also been de- 
molished m the same way 

Indisputably, the roofs of the rooms 
have actually been demolished and, ac- 
cording to the report of Shri Yogeshwar 
Dayal also, some of the kames appear 
to have been recently fixed. On the 
material on the record, therefore, we are 
unable to hold that respondents Nos, 3 
and 4 have deliberately disobeyed the 
orders of this Court so as to render them 
h«ble to be punished for contempt of 
Court It has always to be borne in 
mind that the Court, while considering 
and dealing with the offence of contempt 
of Court acts both as an accuser and a 
Judge and the procedure adopted is also 
somewhat summary It is, therefore, 
highly necessary that the Court should 
proceed with caution and deliberation 
and should take action only when it is 
called for in the interests of the admi 
nistration of justice The Court must 
make all allowances for errors of judg 
ment and difficulties arising from the 
attending circumstances in a given case. 
Punishment under the law of contempt 
for disobeying the orders of the Courts 
is called for when the lapse is deliberate 
and in defiance of the authority of the 
Court. It is only when a dear case of 
contumacious conduct not explainable 
otherwise arises that the contemner 
should be punished The casual manner 
in which some of the departments of 
local self government are known to 
function, unsatisfactory and open to seri- 
ous criticism as it is, has to be taken 
into account when dete rmining the ques- 
tion of the offence of contempt in the 
sense of the lapse being conscious and 
deliberate. 

In our opinion, the fact that the order 
of this Court was not brought to the 
notice of the learned Commissioner with 
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of the Corporation. We are unable to 
compliment them either for their effici- 
ency or for their sense of responsibility 
But however, inexcusable their lapse 


Hon. 

10. There is also another aspect to 
which we would like to advert. The peti- 
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ency or xui their lapse which we would Hire to aavert. 

But however, inexcusable tneir p .. has very ze alously pursued this 
department ally, we are not convmcedthat gner^has very* tried to persuade us 

^£jSSFS. ° S?*-* respondents .Nos. 3 an 14 for 


this is evidence oi tuuam.ia— ■ ----- 
on their part or of any desire to disobey 
or flout the orders of this Court. Th 
remedy for the laxity shown by the 
officers of the Corporation m dealing with 
this matter lies m reform and suitame 
SSjSS of those officers 
mentally and not m punishment under 
the law of contempt. 

recent. 

appehtf^ Supr^e p Court gainst toe 

°b r eifg considered Now gough^ this 

ground ^ as . n Sg f ^ C g of failure to carry 
arguments in defence ° oblique 

out the order of thus court, asLve 

indication was thrust in th P COU n- 


application anu nas uku iu ^ounuo - 
to punish respondents Nos. 3 and 4 for 
contempt of Court. In our opinion, the 
petitioner had performed his tiuty when 
he brought to our notice the facts con- 
tained in the application. Thereafter, it 
was a matter between this Court and 
the alleged contemners and the peti- 
tioner had no personal right which he 
could have safeguarded by getting the 
respondents punished for contempt of 
Court. The petitioner’s desire to have 
one-sixth portion of the building com- 
pletely razed to the ground so that he 
may get rid of the tenant — and this 
strike us as his main dominant purpose 
for moving us— is not at all persuasive 
enough for the purpose of considering 
whether or not to punish these two res- 
pondents for contempt of Court: Resort 

v -t g- ■Pr\r* 4-lno mirnnsR OI 


out the oraer uj. ui« r +y,’ nprsuasive pondents xor conxempt ui v,uu*u 
indication was thrust in the p + 0 such proceedings for the purpose of 

address of the respondents leame securing execution of the Court’s orders 

Sl Shri Chopra that an appeal to the .ecunng es, a private litigant is 

Supreme Court was co^ated, ^ to' -aH* uto beg , reach- 

for this purpose, a certmen tuwr encouraged. As to what further steps 

the order was applied for on 6 _ g ^ the petitioner would be entitled to take 

It is however, noteworthy that the purpose of razing the demolish- 

196& Stal Tikto. ?*< > wjf “! ’• ■ *- ’* " 


1968, Shri TikkU, wno res - 

respondents, gd t. J ubrnit ting to the 

pondents were not p ate nt Bench 

^e° f thS e were —plating « & 

peal to the Suprem g_tg68 did not 
Bishamber Dayal on 9-9 IBM 

take j U +v. t t U fhp ^rder had been complied 
stated that the order hao stage 


xor me puxjjuoc ui < 

ed building to the ground, is a matter 
-with which this Court is not concerned 
in these proceedings, and certainly this 
Court is disinclined to allow contempt 
proceedings to be used as an instrument 
for clearing the debnes or the demolish- 
ed building from the site m question. 
Judicious restraint and evenly-balanced 


Sted^tharthe SET had been ggS taSE u£T Ve’ pTe^C : serve 

..V, rro-p so ie defence up to that stage ] ^he serene and magnanimous 

^that the order had been complied to pr^ewe me se^ Court better 

Si^But & a ^ n n^ede e riX S? alleged contemner, 

nion that ^ ^ view of the H On a consideration of all the cir- 

of filing an appeal, tbe circumst- 11 h„„ r , oq n f the case, as observed ear- 

nature of the or to that effect ^mstan do not think respondents Nos. 3 

ances of the ca~ - ^ th reas0 nable her, v of any punishable con- 

should have been ta^en wi have and 4 a rej^ y ,. ocll1f that we are con- 

diligence and this t-ouri 


fence and this ^enable 

& a S°“ he pray” 

interim relief. 


Tn treat the matter with indifference 
ha S not created a ^ynpresnon^m 

^SgusfbU Ihm £u Co^; 

tion of the capital of our gepu ^ 

Municipal Cor^rati f ple t 

Sgg£» M Kg 


liar we do not minis. * 

2 4 are guilty of any punishable con- 
tempt wdth the result that we are con- 
out uiu^u-w. r~i~ strained to discharge the rule against 
for the requisite ?P_ a£ wdL They are, however, direct- 
ed to bear their own costs of these pro- 
ceedings. 

GGM/D.V.C. Rule discharged. 
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AIR 1969 DELHI 142 (V 56 C 24) 

L D DUA, C. J AND S K. KAPUR J 
Eadhey Shvam Sawhney and others 
Petitioners v Bawa Joginder Singh Bhalla 
and others. Respondents 

Civil Re YU. 397 ol 1967 Hi- 24 9 1968 
nftninet order o£ Sub J 1st Class Delhi. 
D7- 13-9-1967 

(A) Civil PC. (1908) Ss 121122,127 
undo 37 P. 1 (d) (Pun])— O 378 1 (d) 
validly amended by Punjab High Court 
continues to apply to Courts of District 
Judges and Subordinate Judges in Union 
Territory of Delhi even after appointed 
day x.e. 30 10 19G6 — Ss 121 and 127 do 
cot alter this position so long as power 
to amend under S 122 is not exercised 
by Delhi High Court — (Constitution of 
India Art. 245) 

Order 37 Rule 1 fd) has been validly 
amended by the Punjab High Court in 
exerase of Its delegated powers under 
Section 122 Civil P C. When power is 

e ven to a Subordinate Authority to legis- 
ts conditionally and the conditions 
have been fulfilled the legislation becomes 
absolute AIR 1927 Lah 174 and AIR 
1942 Lah 201 and (1879) ILR 4 Cai 172 
(PC) Applied. (Paras 2 and 3) 

Order 37 Rule 1 (d) so validly amend- 
ed continues to apply to the Courts of 
the District Judges and of Subordinate 
Judges m the Umon Territory of Delhi 
even after the appointed day Le. 30 10- 
1966 notwithstanding the creation of the 
Delhi High Court so long as the Delhi 
High Court does not take any action 
under section 122 Civil P C to alter or 
amend it The Courts of the District 
Judges and of Subordinate Judges of the 
First Class m the Union territory of 
Delhi having been expressly included in 
the amendment made by the Punjab 
High Court m Rule 1 of Order 37 noth- 
ing contamed m sections 121 and 127 
would automatically repeal this part of 
Rule 1 or render this part of the amend- 
ment ineffectual or inoperative with 
effect from the appointed day Section 127 
Civil P C cannot be construed, in the 
absence of clear indication, to lay down 
that as soon as the High Court making 
rule is replaced by another High Court 
the rule validly made and applied to the 

E oceedings m certain specified Courts 
a given locality would lose its vita- 
lity in regard to them. 

(Paras 4 5) 

(B) Delhi High Court Act (26 of 1966), 
g 7 — Scope and object — Section does 
not exclude applicability of law m force 
with respect to practice and procedure in 
Courts subordinate to Delhi High Court- 
Section 7 Delhi High Court Act is in- 
tended to apply the law in force im- 
mediately before the appointed day with 


respect to practice and procedure in the 
High Court of Punjab with necessary 
modifications, to the High Court of Delhi, 
to which obviously such rules were not, 
and could not be applicable before the 
appointed day, because the High Court 
of Delhi did not exist before the ap- 
pointed day This section, on its plain 
reading does not seem to contemplate 
the negative by excluding the applicabi- 
lity of the la win force immediately before 
the appointed day with respect to prac- 
tice and procedure In the Courts of the 
District Judges and Subordinate Judges 
of the First Class in the Umon Territory 
of Delhi (Para 4) 

Cases Referred Chronological Paras 
(lDbO) AIR 1960 Madh Fra 130 
(V 47) -I960 Jab LJ 514 Munnilal 
Kail ash Chandra v Akabai I 

(1942) AIR 1942 Lah 201 (V 29)“ 

ILR (1943) Lah 569 Dr Kishan 
Singh v Bachan Smgh 3 

(1927) AIR 1927 Lah 174 (V 14)- 
ILR 8 Lah 156 Bhondumal v 
Mahomed Ahmad Mushtak Ah- 
mad 2 

(1879) ILR 4 Cal 172-3 Cal LR 197 
(PC) Empress v Burah 3 

A. C Sehgal, for Petitioners* Pishon 

Lai for Respondents. j 

DUA, C. J This case has been placed' 
before us pursuant to my order of refer- 
ence dated 14 11-1967 which may be 
read as a part of the present order The 
only question requiring authoritative de- 
termination is whether the amendment 
made in Rule 1 of Order 37 of the Code 
of Civil Procedure by the Punjab High 
Court is still operative in the Courts 
of the District Judges and Subordinate 
Judges of 1st Class in the Umon Terri- 
tory of Delhi The submission eloquent- 
ly pressed by Shri Sehgal on behalf of 
the defendant petitioner is that under 
section 7 of the Delhi High Court Act 
No 26 of 1966 the Delhi High Court 
alone has the power to make rules and 
orders with respect to practice and pro- 
cedure and all rules made by the Punjab 
High Court with respect to such practice 
and procedure in relation to the subor- 
dinate Courts at Delhi must cease to 
have effect as soon as the Punjab High 
Court ceased to have jurisdiction over 
such subordinate Courts. 

In support of his submission, Shri Seh- 
gal has cited a Single Bench decision of 
the Madhya Pradesh High Court by 
Shiv Dayai J in Munnilal Kailash 
Chandra v Akabai AIR 1960 Madh Pra 
130 The question arising for decision 
in the reported case was whether 
the rules made by the High Court 
al Nagpur in exercise of the powers 
conferred under section 122, Civil 
P C., and which were in force in the 
former State of Madhya Pradesh as it 
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existed . before the Reorganisation of 
States on 1-11-1956, were enforceable 
in that territory of the new Madhya 
Pradesh which up to 21-10-1950 was 
called the Part B State of Madhya 
Bharat. Section 54 of the States Re- 
organisation Act, 1956 f allin g in Part V 
of that Act was held not to apply to 
the Rules made under section 122, Civil 
P. C. because that section referred to 
only those laws, rules and orders which 
dealt with the practice and procedure 
"in the High Court” and not those 
which deal with practice and procedure 
"in all Courts”. A rule made by a High 
Court under section 122, Civil P. C„ 
was, according to the reported decision, 
a piece of delegated or subordinate legis- 
lation and was governed by section 119 
and not by section 54 of the States Re- 
organisation Act. It is obvious that the 
reported case does not support Shri 
Sehgal’s submission. I may here repro- 
duce the following observations from the 
reported judgment: 

"It is obvious enough that any of the 
rules in the first schedule of the Code 
could be annulled, altered or added to 
by such rules as a High Court made 
under that power. Rules made in 
exercise of that power became a part 
and parcel of the First Schedule of the 
Civil Procedure Code so far . as that 
State was concerned. In that view of the 
matter, the rules made by Hie High 
Court of the 'corresponding State of 
Madhya Pradesh (that is, the former 
M. P. which existed prior to Novem- 
ber 1, 1956) continued to be operative 
in those territories of the new Madhya 
Pradesh State even after November 1, 
1956. But since they have not yet been 
adapted under section 120 of the States 
Reorganisation Act for the other terri- 
tories of the 'corresponding new State 
(that is, the present State of Madhya 
Pradesh) they are not operative and 
cannot regulate the procedure of the 
Civil Courts there.- The territories of 
the former State of Madhya Bharat are, 
therefore, outside the operation of those 
rules.” 

The observations just reproduced, if I 
may say so, run counter to the coun- 
sel’s submission. The learned counsel 
then attempted to seek some . assistance 
by way of analogy from the High Courts 
(Punjab) Order, 1947 made by the 
Governor-General at the time of the un- 
fortunate partition of the Punjab ml947 
when India became independent, but 
that analogy, in our view, is of little gui- 
dance because the two situations are far 
from parallel. 

2. Rule 1 of Order 37, Civil P. C. was 
originally amended by the Lahore High 
Court in 1923 and 1932. According, to 
the amendment, as it stood at the time 
of the partition of the country. Order 37 


was applicable to the Courts of the Dis- 
trict Judges and Subordinate Judges of 
the First Class of Delhi Province and the 
Courts of the District Judges and Sub- 
ordinate Judges of First Class in the civil 
Districts of Lahore and Amritsar in the 
Province of Punjab. On the partition of 
Hie country in 1947, Lahore was included 
in Pakistan and Delhi and Amritsar in 
India. These two latter towns fell with- 
in the jurisdiction of the East Punjab 
High Court created fay the High Courts 
(Punjab) Order, 1947. Later, the Punjab 
High Court took action under section 122 
of the Code of Civil Procedure and 
amended, among other rules contained in 
the First Schedule of the Code, Rulel of 
Order 37. The amended rule so far as 
relevant for our purpose, reads as under: 

"Order 37, Rule 1. Summary Pro- 
cedure on Negotiable Instruments — This 
order shall apply only to 

(a) ***** » 

(b) ***** « 

(c) ***** * 

(d) the Courts of the District Judges 
and Subordinate Judges of the First 
Class of the Union Territory of Delhi and 
the Courts of the District Judges and 
Subordinate Judges of the First Class in 
the civil district of Amritsar in the State 
of the Punjab.” 

(See pp. 39 & 40 of Chapter 21 of Vol. 1 
of the Rules & Orders of the Punjab 
High Court). This statutory amendment 
of Order 37, Rule 1, was lawfully effect- 
ed by the Punjab High Court by virtue 
of the power delegated to it under sec- 
tion 122 of. the Code. Indeed, the vali- 
dity of the amendment has not been 
challenged on the ground of want of 
power in the High Court or on any 
other ground. In the referring order 
dated 14-11-1967, reference has been 
made to a Bench decision of the Lahore 
High Court in Bhondu Mai’s case, ILR 8 
Lah 156 = (AIR 1927 Lah 174) up- 
holding the validity of the rule 
made by the Lahore High Court 
The ratio of that decision fully applies 
to the rule in question as altered by the 
Punjab High Court after partition. 

3. Turning now to the scheme of 
Part X of the Code dealing with the 
Rules, section 121 lays down that the 
rules in the First Schedule shall have 
effect as if enacted in the body of the 
Code of Civil Procedure until annulled 
or altered in accordance with the pro- 
visions of that Part. Section 127 lays 
down that the rules, made and approved 
as provided in sections 122 to 126. shall 
be published in the Official Gazette and, 
from the date of publication or from 
such other date as may be specified, 
have the same force and effect within 
the local limits of the jurisdiction of the 
High Court which made them as if they 
had been contained in the First Schedule • 
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In Dr Kish an Singh v Bach an Singh 
AIR 1942 Lah 201 a Division Bench of 
the Lahore High Court (Tek Chand and 
Beckett JJ) while upholding the vali- 
dity of Rule 23-A of Order 41 Civil 
P C, as amended by the Lahore High 
Court, relied on the observations of Lord 
Selbome in Empress v Bur ah, ILR 4 Cal 
172 (PC) that when power is given to 
a subordinate authority to legislate 
conditionally ’ and ' the conditions have 
been f ulfill ed, the legislation becomes 
absolute. ’ The ratio of the decision m 
Dr Kishan Singh’s case, AIR 1942 Lah 
201 fully applies to the case in hand and 
the validity of Rule 1 of Order 37 as 
amended by the Punjab High Court, has 
rightly been not assailed. 

4. It is undoubtedly true that S 127 
of the Code lays down that the rules 
made, approved and published have the 
same force and effect within the local 
limits of the jurisdiction of the High 
Court which made them. Section 122 
also empowers the High Courts mention- 
ed therein to make rules regulating their 
own procedure and the procedure of the 
civil Courts subject to their superinten- 
dence. But even without this clause the 
rules made by the High Courts could not 
possibly operate beyond their territorial 
jurisdiction. 

The question requiring determination 
in the present case is that when Rule 1 
of Order 37 has been validly amended by 
the Punjab High Court so as to apply 
the summary procedure on negotiable in- 
struments to the Courts of the District 
Judges and Subordinate Judges of the 
First Class of the Union Territory of 
Delhi, can this amendment be held auto- 
matically nullified merely because a 
separate High Court has been set up for 
such Union Territory 7 In other words, 
do sections 122 and 127 of the Code 
have this effect 7 Nothing has been said 
at the bar m support of this proposi- 
tion. All that has been argued is that these 
-ufes relate to practice ana* procedure ih 
Courts subordinate to the High Court 
and therefore, section 7 of the Delhi 
High Court Act does not continue them. 
This section according to the argument 
saves from discontinuance only the law 
in force immediately before the appoint- 
ed day with respect to practice and pro- 
cedure of the High Court of Punjab and 
not the law so in force with respect to 
practice and procedure in Courts subordi 
nate to the High Court This argument, 
though pnma facie attractive seems to 
me to he difficult to sustain. 

Section 7 appears to have been intend- 
ed to apply the law in force immediate- 
ly before the appointed day with res- 
pect to practice and procedure In the 
High Court of Punjab with necessary 
modifications, to the High Court of Delhi 
to which obviously such rules were not. 


and could not be, applicable before the 
appointed day, for the simple reason 
that the High Court of Delhi did not 
exist before the appointed day This 
section, on its plain reading, does not 
seem to contemplate the negative by ex 
eluding the applicability of the law in 
force immediately before the appointed 
day with respect to practice and proce- 
dure m the Courts of the District Judges 
and Subordinate Judges of the First 
Class in the Union Territory of Delhi. 
The Parliament in my view did not in 
tend by enacting section 7 that Rule 1 
of Order 37, as indisputably applicable 
in express terms to the subordinate 
Courts m the Union territory of Delhi, 
would cease to apply to them with effect 
from the appointed day The Courts ol 
the District Judges and of Subordinate 
Judges of the First Class in the Union 
territory of Delhi having been expressly 
Included in the amendment made by the 
Punjab High Court m Rule 1 of O 37 
nothing contained in sections 121 and 
127 m my view would automatically! 
repeal this part of Rule 1 or render this 
part of the amendment ineffectual or m 
operative with effect from the appoint I 
ed day 

Section 127 prescribing publication of 
the rules emphasises the initial enforce- 
ment of the rules within the local limits 
of the jurisdiction of the High Court 
making them. I am not inclined to 
construe this section to lay down that as 
soon as the High Court making the rule 
is replaced by another High Court 
the rule validly made and applied 
to the proceedings in certain spea 
fled Courts in a given locality would 
lose its vitality in regard to them 
In the absence of clear indication, Ifind 
it difficult to impute such intendment to 
the Legislature No principle has been 
brought to our notice and no precedent 
has been cited in support of the submis- 
sion pressed by Shn SehgaL The Pun- 
f<tif AYgrt Court davuig vancuy exerccwi 
its legislative power as a delegate in 
suitably adding to Rule 1 of Order 37 
so as to make it applicable to certain 
specified Courts in the Union territory 
of Delhi, in my view, this rule as amend 
ed continues to apply to the relevant 
legal proceedings in those Courts In just 
the same way as the mam body ol the 
Code of Civil Procedure applies to them 
the creation of the Delhi High Court 
notwithstanding Of course it is open to 
the Delhi High Court at any time to 
again annul alter or add to the provi 
sions of Rule 2 of Order 37 but so long 
as this Court does not choose to take 
action under section 122 of the Code the 
existing Rule 1 must continue to appl 
to the Courts specified therein. 

5 As a result of the foregoing dis- 
cussion, I am inclined, as at present 
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, , , ., . ri i. i Order 37 (C) Constitution of India, Art. 311 — - 

advised, to hold that Rule 1 of Show-cause notice issued hy officer not 

as amended by the Pmb ffig gurt, do so _ subsequent show- 

would continue to apply to notice against punishment of dis- 

of the District Judges and of Subor^ ^ aatIl0ris ed officer - 

nate Judges of the First Class ^ +« net, tinner to put 


nate Judges of jne ”^11 

Union territory of Dellu. The case vn 
now go back to the Single Bench lor 
final disposal of the revision. 

6. S. K. KAPUR, J-: I agree. 

KSB Reference answered. 


Fi^^opportunity to petitioner to put 
forward his defence — No illegality. 

(Para 6) 

Cases Referred: Chronological Paras 

(19621 AIR 1962 SC 1344 (V 49)= 

(1962) Lab LJ 656, U. R. Bhatt v. 
Union of India 3 

(1961) AIR 1961 SC 1623 (V 48) = 

1961 Jab LJ 702, State of Madhya 
Pradesh v. Chintaman Sadashiva o 

(1960) CA No. 322 of 1957 D/- . 1-11- 
1960 (SC), Tirlok Nath v. Union of 
India 
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I. D. DUA 

AND T V. R. TATACHARI, JJ. . 

Respondents. „ nf (1954) AIR 1954 Bom 351 (V 41) = 

Letters Patent Appeal No. 131-D of J% «« nf 

1963, D/- 3-2-1967,. against ^gm|nt of 
H. R. Khanna, J-, m C. W. No. or 

1959 D /- 14-8-1963. „ __ 

(A) Constitution oflndia, Art. 311^ 

Reasonable opportumty — What consn 
tutes. 


954) AIK fyoe com ooj . 

ILR (1954) Bom 915, State of 
Bombay v. Gajanan Mahadev o 

Frank Anthony with Charanjit Talwar, 
for Petitioner; Parkash Narain, for Res- 
pondents. . 

JUDGMENT: This is a Letters Patent 

. . i nr/ipr r»f a 


2 asouauie JIJD IjrIVlfc'iN i • Tills IS a 

£, question of reasonable Jg- *8? 5* Sft&S 

Wha°” is reasog lTSSfcSS 

■able is not necessarily what is the under Articles 226 and 227 of the Con- 

but, what is fairly , a P^ 0 ^| te R easoMbM stitution.of India praying for a trot of 
the circumstances of the case. , ^ certiorari to quash the order o 

opportunity to show cause does not ggmra Intelli/?e nce Bureau dis- 

necessarily include a rlR ^ t d y me to missing the petitioner as de 

ficallv and expressly granted time d of the President of India made 

preduce^vidence in defem ce ^ order of ^ said 

a public servant does not cho desire Director. . 

for it and does not - Tim^^nquiry The petitioner, it seems, was appomt- 
to produce such evidence. I dhal- ed as Upper Division Clerk in the Intel 

cannot be considered to he open to^ Bureau , Ministry. °f Home Af- 

lenge on the ground ttmt ^ fairs. Government of India, on 21-1 • 

laid down in the Evidence Art to promoted to the post of an 

recording evidence or m the woe__^ - • ■ . — i-<»-io<w He was served 


recording evidence m " offences 

Criminal Procedure for trial of 

has not been strictly fo (Para 4) 

The right to . reasonable opportoity, 

broadly stated impbe PP^ establ i s h 

deny the gmlt aUegea exanun- 


Uit — - 

A-sistant on "1-3-1952. He was served 
a charge-sheet on 16-2-1957 by 
Shri A G. Rajadhyaksha, Deputy. Direc- 
tor 0 f the Intelligence Bureau, which was 
inter alia as follows: 


Iti 

broadly siaieu, n^d' to establish « shr i Krishan Lai Vij, now an Assis- 

deny the guilt alleged, examin- tant fn the record room and formerly an 

innocence to dsfegJ !=«“» md in NGO Branch. ,s chareeb 

mg himself and ms w the pr opos- under: 

make representation ag (Para 6) t he kept the sum of Rupees 

ed pumshinen . ru e plea of want of oo«/* 7 / which he drew from the Cash 

Held on facts that the Pga ^ bg 228/// winch ne are ^ behalf of shri 

reasonable opportumty (Para 6) S^ ^enPon an authority (together 

sustaine . — .JitT-i" a stamped receipt) made out^in his 

(B) Constitution of ..^petitioner fav0U r by Shri Khera on 12-9-1956 and 

— Departmental enq y certain docu- d id not remit this sum to Shn Khera as 

aemandmg inspection furnished was expected.’ ” 

mints — ^|. c ^icva^t documents dte- h containing some other counts 

— Prayer f « r n ot shown to ho v^ aoncerrl U s at this stage because 

allowed — ■ I - _ot vitiated: C. A. atraeal that was held not to have 

SmSSSSSi & 

ed and while proposing the penalty 
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dismissal, he called upon the appellant to 
show cause against the proposed penal- 
ty The appellant was required to make 
whatever statements he liked on 19-3- 
19o7 The appellant sought extension of 
time for submitting his explanation by 
means of an application dated 21-3-1957 
He further prayed for permission to ins- 
pect certain files and to take extracts 
from them. This prayer was allowed in 
part because some of the files were held 
not to be relevant to the case. Notes 
from other files were supplied to the 
appellant. In regard to one file, it was 
observed that the appellant had already 
examined the same. The appellant was 
allowed time up to 23-3-1957 to submit 
his statement, which he did, stating 
inter aha, that the enquiry as also the 
show-cause notice issued by Shn Raja- 
dhvak'ha, Deputy Director, were illegal 
and ultra vires, being in contravention of 
the Central Civil Services (Classification, 
Control and Appeal) Rules, 19a7 

The amended rules came into force on 
28-2-1957 and admittedly according to 
them, it is the head of the department 
and not a subordinate officer thereto who 
could impose the penalty of dismissal on 
the appellant It is necessary to point out 
that on &-5-1957 Shn B N Mullik, 
Director of Intelligence Bureau, passed 
an order to the effect that he was satis- 
fied that the charges against the appel- 
lant had been proved and he too ex- 
pressed his provisional opinion that the 
appellant should be dismissed The peti- 
tioner was in fact Informed that the en- 
quiry conducted by Shn Rajadhyaksha 
was not a nullity because it had been 
conducted with the concurrence of the 
Director Indeed on 17-9-1957 Shri Mul- 
iik passed the order dismissing the ap- 
pellant. The appellants appeal to the 
President of India succeeded in part, 
for the penalty ol dismissal was replac- 
ed by the penalty of removal, from ser- 
’WM, 

2. Before the learned Single Judge, on 
behalf of the appellant-petitioner three 
points were unsuccessfully raised. How- 
ever the point that no dereliction of 
duty can be said to he established on 
the fact has not been pressed, though 
the points raised before us here are also 
three in number The first challenge to 
the Impugned order is to the effect that 
no opportunity was afforded to the ap- 
pellant to defend himself. The second 
point emphasises the grievance that rele- 
vant documents required by the appel- 
lant for his defence were not supplied 
to him and the third point challenges 
the authority of Shri Rajadhyaksha to 
hold the enquiry and to make a report 
against the appellant. Connected with 
the challenge is also the challenge that 
Shri B N Mullik could not have made 
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the final order passed on the enquiry 
held by Shri Rajadhyaksha. 

3. Dealing with the first challenge, 
the appellants learned counsel has sub- 
mitted that after the close of the evi- 
dence led by the department, the appel- 
lant was entitled to be told by the En- 
quiry Officer that he had a right to 
adduce defence evidence and time should 
have been granted to him to summon 
and examine witnesses in his defencA 
The recognised rules of natural justice, 
according to the appellant’s learned coun- 
sel, demand such procedure. In support 
of this submission, reliance has been 
placed on the following observations from, 
a decision of the Punjab High Court in 
State of Punjab v Karam Chand. 1959-61 
PunLRlb7 (AIR 1959 Funj402) At p 187 
(of PLR) (at p 412 of AIR) Bhandarf 
C J observed as follows. 

The expression ‘reasonable opportu- 
nity' has not been defined by the fra- 
mers of the Constitution but there can 
be little doubt that the expression means 
opportunity the vital elements of which 
are timely notice and full opportunity to 
the person concerned to present all the 
evidence ard arguments which he deems 
important for the purpose of his case. 
The requirements of a reasonable op- - 
portumty are satisfied when the per- 
son affected Is given personal notice of 
the charges he is called upon to answer 
when he is informed of the place where 
and the time when he shall so answerj 
when he is afforded an opportunity, 
if he so chooses, to cross-examine the 
witnesses produced against him, when be 
is afforded an opportunity after all the 
evidence is produced and known to him 
to produce evidence and witnesses to 
refute it when the decision Is govern- 
ed by and based upon the evidence *t 
the hearing* when he is afforded an op- 
portunity to make his representations »S 
to why the proposed punishment should 
■mft he inEuided trpon. hem, *whe& tflic 
hearing is had before an unbiased and 
unprejudiced officer” 

State of Bombay v Gajanan MahadeVV 
AIR 1954 Bom 351 has also been ated 
by Shn Anthony Our attention has been 
drawn to the following observations at 
p 354 of the report 

"The opportunity which the State haJ 
to furnish has to be a reasonable op- 
portunity and the Courts have held that 8 
reasonable opportunity is only afford- 
ed to the servant when he can show 
cause not only against the punish- 
ment but also against the grounds 
on which the State proposes to 
punish him Therefore, It is not suffi- 
cient that the State should call upon the 
servant to show cause against the quan- 
tum of punishment intended to be In- 
flicted upon him, the State must also 
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call upon the servant to show cause 
against the decision -arrived at by a 
departmental enquiry if that decision 
constitutes the ground on which the Gov- 
ernment proposes to take action against 
the servant” 

Reference has next been made in 
this connection to the decision of the 
Supreme Court in State of Madhya Pra- 
desh v. Chintaman Sadashiva, AIR 1961 
SC 1623, in which it is laid down that 
two opportunities have to be given to 
the public servant against whom action 
is sought to be taken. I may point out 
that in this decision, it is also observed 
that the only general statement which 
can safely be made is that the 
departmental enquiries should observe 
rules of natural justice and that 
if they are fairly and properly conduct- 
ed, the decisions reached by the enquiry 
officers on the merits are not open to 
challenge on the ground that the proce- 
dure followed was not exactly in accord- 
ance with that which is observed in the 
Courts of Law. The learned counsel has 
also sought to distinguish the decision of 
the Supreme Court in U. R. Bhatt v. 
Union of India, AIR 1962 SC 1344, on 
which the learned Single Judge has plac- 
ed reliance in his order. The counsel 
Submits that in the reported case, the 
public servant had declined to take part 
in the proceedings and when he had 
Sailed to remain present, it was held to 
be open to the Enquiry Officer to pro- 
ceed on. the materials placed before him. 

4. The question of reasonable op- 
portunity to show cause appears to me 
to be dependent on the peculiar facts 
of each case. What is reasonable is, not 
necessarily what is the best but, what is 
fairly appropriate under all the circum- 
stances of the case. Reasonable opportu- 
nity to show cause does not necessarily 
include a right to be specifically and 
expressly granted time to produce evi- 
dence in defence even when a public 
servant does not choose to ask for it and 
does not express any desire to produce 
such evidence. The enquiry cannot be 
considered to be open to challenge on 
the ground that the procedure laid down 
in the Evidence Act for recording evi- 
dence or in the Code of C rimin al Proce- 
dure for trial of offences has not been 
strictly followed. In the case in hand, 
it is quite clear that in the charge-sheet 
dated 16-2-1957, the appellant Krishan Lai 
jyij was expressly informed that while 
explaining the charges enumerated there- 
in by 10 A. M. on 18-2-1957, he should 
also state whether in addition to offer- 
ing a written explanation, he desired to 
be heard in person and whether he 
wished to produce any witnesses or docu- 
merits atid if so, to furnish a list of surfi 
persons and documents along with his 
written explanation. In the report dated 


24-3-1957 which contains the findings of 
Shri Rajadhyaksha, it is expressly men- 
tioned that Shri Vij had not cited any 
witnesses in his defence. 

He had, however, cross-examined 
Messrs. Mohinder Lai Sood, Hooja and 
Inderjit Malhotra. The Enquiry Officer 
came to four conclusions and observed 
that the charges of dereliction of .duty 
and grave misconduct in respect of 
money received by the appellant as an 
agent of Shri S. S. Khera were proved 
as also that he had utilised this money 
for an unauthorised purpose and had 
failed to remit the money to Shri Khera 
as expected. The penalty of dismissal 
was proposed and Shri Vij was called 
upon to show cause why this penalty 
should not be inflicted on him Notice of 
the proposed penalty along with a copy 
of the findings was given to the appel- 
lant on 14-3-1957 and he was informed 
that any statement he wished to make 
in this behalf should be presented to the 
Deputy Director at 11 A. M. on 19-3- 
1957. On 21-3-1957, the appellant repre- 
sented that the period for submitting his 
explanation should be extended at least 
by another 10 days, the period having 
already been extended up to 21-3-1957. 
The further extension was claimed on 
the ground that the appellant had not 
been supplied with a copy of the report 
made by Shri Hooja, Deputy Director 
and that he had not been given access 
to the examination of three files men- 
tioned therein which contained similar 
subject as the case dealt with by the 
appellant in respect of S. S. Khera. He 
prayed for permission to examine the 
files and to take relevant extracts of the 
notes and copies of the letters received 
in NGO Branch or issued by the said 
branch. Reference in this representation 
was also made to a copy of the note 
stated to have been circulated by Shri 
M. L. Sood and copies of the notes 
dated 5-10-1956 and 16-11-1956 sent by 
the appellant to the Cash Branch. 

These documents were represented to 
be most relevant to the circumstances of 
the case and necessary for his defence. 
It is noteworthy that in this representa- 
tion, no grievance was made on the 
score of no adequate opportunity having 
been afforded to him for producing his 
defence witnesses. Shri Rajadhyaksha on 
the same day disposed of this representa- 
tion. I will deal with the grievance in 
regard to documents a little later. Ex- 
tension of time was granted to the ap- 
pellant up to 11 A. M. on 23-3-1957, on 
which date it was clarified that the 
officer would proceed to pass the orders 
without waiting for the appellant’s reply 
to the show cause notice. The circum- 
stances just mentioned clearly show that 
the grievance of the appellant that no 
adequate opportunity was afforded to 
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him to adduce evidence in defence is 
unsustainable and it cannot be urged 
with any cogency that no reasonable o im- 
portunity to show cause was afforded 
to him. 

5 Coming now to the grievance that 
relevant documents were not supplied 
to him, the counsel for the appellant has 
referred us to Annexuxes E\ ’F’ and 
'R/4 Annexure F seems to us to con- 
stitute a complete answer to the grie- 
vance which has been pressed before us. 
The submission that the appellant was 
the sole judge as to which documents 
were relevant and that the officer had 
no concern with this question is not 
easy to sustain. Indeed the learned coun- 
sel has not been able to draw our atten- 
tion to any statutory provision or to any 
principle or precedent in support of the 
challenge Reference has of course been 
made to an unreported decision of the 
Supreme Court in Tirlok Nath v Union 
of India, C A. 322 of 1957 deeded on 
1-11 1960 (SC) The following passage 
from that judgment dealing with R. 55 
of the Civil Services (Classification, Con- 
trol and Appeal) Rules has been specifi- 
cally relied upon. 

'It Is for this reason that it is obliga- 
tory upon the Enquiry Officer not only 
to furnish the public servant concerned 
with a copy of the charges levelled 
ainst him, the grounds on which those 
arges are based and the circumstances 
on which it is proposed to take action 
against him. Further if the public servant 
so requires for his defence, he has to be 
furnished with copies of all the relevant 
documents that Is documents sought to 
be relied on by the Enquiry Officer or 
required by the public servant for his 
.defence That the appellant had made a 
request for the supply of copies of docu- 
ments is clear from the following passage 
in the report of Shn Sharma. 

*He further pointed out that even the 
provisions of Civil Services (Classifica- 
tion, Control and Appeal) Rules had not 
been complied with and said that he 
should have been given a statement of 
allegations the grounds on which each 
charge was based, any other circumst- 
ances which it was proposed to take into 
consideration, a list of the prosecution 
witnesses and copies of the documents 
on which the prosecution case rested,* 
In spite of this complaint the documents 
upon the perusal of which alone the En- 
quiry Officer has based his report were 
not furnished to him. AH that the En- 
quiry Officer had to say about this is 
as follows 

T then informed him that m so far as 
his objection regarding the supply of 
documents etc., was concerned, it was 
for him to ask for any documents that 
he wanted to see, but he did not do so 


As for the charge-sheet I thought that 
was comprehensive enough to enable 
him to draw up a statement which he 
was bound to furnish under R 55 of the 
Civil Services (Classification, Control 
and Appeal) Rules.’ 

Later in his report, the Enquiry Officer 
observed. 

T then asked the Raizada for the state- 
ment which he was required to submit) 
but he told me point blank that he had 
no intention of submitting any such 
statement.’ 

It may be mentioned that even accord- 
ing to the Enquiry Officer, the appellant 
did not say that he did not want to take 
any part m the enquiry or that he did 
not want to adduce any evidence before 
him. In spite of this the Enquiry Offi- 
cer thought that the circumstances war- 
ranted his proceeding against the appel- 
lant ex parte 

Indeed, it would be clear from the fact 
that he was insisting on being furnish- 
ed with copies of documents on which 
the Enquiry Officer proposed to rely 
that he did want to take part in the en- 
quiry proceedings. ^ •* ^ *• * 

Again, had the copies of the documents 
been furnished to the appellant, he 
might, after perusing them well have 
exercised his right under the rule and 
asked for an oral enquiry to be held. 

'Therefore m our view, the failure 
of the Enquiry Officer to furnish the 
appellant with copies of the documents 
such as the first information report and 
the statements recorded at the Shidipura 
house and during the investigations must 
be held to have caused prejudice to the 
appellant m making his defence at the 
enquiry The enquiry must, in these cir- 
cumstances be regarded as one in viola- 
tion not only of R. 55 but also of Arti- 
cle 311 (2)’ 

These observations quite dearly show 
that they are confined to the facts 
of that case alone. In the case before 
us it was dear even to the learned. 
Single Judge that the files, the inspec- 
tion of which was asked for had no 
relevance to the case against the appcl-j 
lant and nothing was shown to the learn- 
ed Judge from which it could be ic.ferr-1 
ed that the petitioner was in any way 
handicapped in defending himself becausel 
of the refusal to show him those fdes-l 
W“ are not persuaded to disagree wito 
the learned Judge Shn Parkash 
has also drawn our attention to the fact! 
that Annexure *E was submitted on 21-1 
3-1957 after the report of the Enquiry! 
Officer dated 14-3-1957 and that Anne- 
xure *F’ suggests that the relevant! 
documents were actually supplied to toe 
appellant and it was only irrelevant > 
documents, the prayer in regard to 
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which was disallowed. The submission 
pressed on behalf of the respondents does 
seem to possess some force. The counsel 
has also emphasised that the plea of the 
practice under which amounts used to be 
retained in similar circumstances was in- 
cluded in the appellant’s representation, 
with the result that the appellant could 
not be prejudiced by not affording to 
him the papers relating to retention of 
money by him in other similar cases. 
This submission of the respondents also 
deserves consideration. 

6. Lastly, it has been urged that Shri 
Rajadhyaksha who was not the Director 
could not hold the enquiry, being not 
authorised under the rules applicable to 
the appellant. Shri Parkash Narain has 
submitted that Shri B. N. Mullik, Direc- 
tor, had also in May 1957 called upon 
Shri Krishan Lai Vij to submit his re- 
presentation if any against the proposed 
punishment of dismissal. This was done 
after going through the report prepar- 
ed by Shri Rajadhyaksha. In answer to 
this show-cause notice, the appellant 
actually submitted his explanation on 22- 
5-1957, in which after referring to his 
earlier representation dated 23-3-1957 in 
reply to the notice dated 14-3-1957 issu- 
ed by Shri Rajadhyaksha, the appel- 
lant submitted that the second show- 
i cause notice did not indicate whether or 
'■not the previous notice had been can- 
celled. Some technical objections were 
raised against the second notice and it 
was stated, to quote the exact words, 
"I beg to submit, Sir, that in regard to 
the proceedings which have so far been 
held in my case, it is_ not only the first 
show-cause notice which was wrong, il- 
legal and irregular but it will be observ- 
ed that the entire proceedings from the 
very first stage were held in an ir- 
regular manner, and in contravention of 
the rules applicable in this case. I will 
request your honour to go through the 
contents of my representation dated 23rd 
March 1957 impartially in which I have 
clearly pointed out the various proce- 
dural and illegal irregularities committ- 
ed in the proceedings. I may again sub- 
mit, Sir, that the charges in my case 
were framed by Shri A. G. Rajadhya- 
ksha, Deputy Director, who was not 
competent to do so within the meaning 
of R. 15(2) of the C. S. (C. C. & A) Rules 
** ** ** 

In view of the circumstances explained 
above, I am constrained to submit Sir, 
that the procedural and illegal irregulari- 
ties committed in proceedings have seri- 
ously prejudiced my case and such pro- 
ceedings cannot be deemed to have been 
framed by an unbiased mind. I, there- 
fore, pray that in view of the reasons 
already submitted in my representation 
dated 23rd March, 1957 the entire pro- 


ceedings held by the said officer may 
kindly be quashed and set aside before 
I am called upon to explain my conduct 
on the basis of the Second Show-Cause 
Notice and to represent against the pro- 
visional penalty proposed to be inflicted 
upon me by your honour.” 

. It Is added in this representation that 
m case the objection raised in the pre- 
vious representation dated 23-3-1957 was 
not upheld, then the appellant had a 
legal right to summon defence witnesses 
even at the stage of his explanation to 
the second show-cause notice before 
submitting his representation in reference 
to the second notice. In the concluding 
portion containing the prayer clause, the 
appellant desired to be apprised of the 
Rules under which the second show-cause 
notice had been served on him and it 
was repeated that the proceedings based 
on the show-cause notice issued by Shri 
A. G. Rajadhyaksha deserved to be quash- 
ed and the appellant be reinstated with 
effect from 12-3-1957 and that if this 
prayer was not acceded to, then the appel- 
lant be allowed to put in his defence 
before submitting Ms explanation. The 
Director after considering this representa- 
tion again called upon the appellant to 
submit his reply by 15-7-1957 vide 
Annexure 'J’ to the writ petition, 
ioforming him that no further op- 
portunity to adduce defence evi- 
dence could be granted. Finally, Mr. 
Mullik passed the order dated 17-9-1957 
as per Annexure dismissing the ap- 
pellant from service with effect from 
the date of the said order. What has 
just been stated, quite clearly shows 
that the appellant cannot be considered 
to have been denied a reasonable op- 
portunity of showing cause against the 
charges or against the proposed punish- 
ment. 

It may again be emphasised that the 
right to reasonable opportunity, broadly 
stated, implies opportunity ’ to deny the 
guilt alleged, and, to establish innocence, 
to defend himself by examining himself 
and his witnesses, and to make repre- 
sentation against the proposed punish- 
ment. In the present case, he was quite 
clearly afforded an opportunity to show 
cause against the charges levelled and 
was quite clearly informed that he could 
adduce evidence in his defence if he so 
desired and was again afforded full op- 
portunity of making representation 
against the proposed punishment. The 
appellant seems to us to have been af- 
forded adequate and reasonable oo- 
portunity to represent his case and de- 
fend himself according to the recognised 
standards applicable to departmental en- 
quiries. Such enquiries cannot be equat- 
ed with criminal trials under the Code 
of Criminal Procedure. It is, therefore, 
not easy to sustain the contention advan- 
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ced on behalf of the appellant that the 
enquiry against him is tainted with any 
legal infinmty violative of the recognis- 
ed rule of reasonable opportunity of 
Bhowing cause agai n st the guilt and the 
punishment proposed. 

7 For the foregoing reasons, this ap- 
peal fails and is dismissed, but in all the 
circumstances of the case, there will be 
no order as to costs. 

VGW/D V C. Appeal dismissed. 


AIR 1969 DELHI 150 (V 56 C 26) 

L D DUA. C. J 

Raj Kishore Bhag Rai, Petitioner v 
State, Respondent 

Criminal Misc. (Main) Ho. 120 of 1968, 
D/- 18-9-1968 

(A) Criminal P C. (1898), s 526 — 
Reasonable apprehension — Depends on 
peculiar incidents and circumstances of 
each case. 

What is reasonable apprehension, has 
to be decided m each case with refer- 
ence to its own peculia r incidents and 
the surrounding circumstances. In deter- 
mining whether an applicant has a 
reasonable apprehension. It is the' duty 
of the Court by placing itself In the 
position of the accused, to consider the 
attending facts and circumstances. Ab- 
stract reasonableness cannot normally 
speaking be the standard In such cases 
(Para 6) 

(B) Criminal P C. (1898) S 526 — 
Words used and opinions expressed by 
Magistrate — When do not cause reason- 
able apprehension. 

The words used by a judicial officer 
though susceptible of explanation and 
traceable to a strong sense of duty may 
at times be calculated to create In the 
mind of the accused an apprehension — 
which may not be an Imaginary or 
foohsh apprehension — that he may not 
have an impartial trial and, in any event 
words used by the Court in a given back- 
ground may induce the superior court 
to hold that it would be expedient for 
the end of justice to transfer the case. 
But it cannot be laid down as a matter 
of law that all expressions of opinion by 
the Magistrate In the order of adjourn- 
ment should be held to give rise to a 
reasonable apprehension in the mind of 
the accused necessitating an order of 
transfer by the High Court. (Para 6) 
Merely because section 526, Cr P C, 
does not require a Magistrate to make 
any observations, it does not Impose any 
disability on the Magistrate to express 
a relevant opinion justified on the record. 
The question requires consideration on 

the facts of each case. (Para 6) 

KL/LL/F51/68 ’ 


Held on facts of the case that the 
recording of the Magistrate’s impression, 
which did not appear to be baseless that 
whenever the P Ws. appeared in Court, 
some accused persons absented them- 
selves. could not, by itself as a matter of 
law be held necessarily to give rise to 
a reasonable apprehension in the mind 
of the accused persons. (Para 6) 

(C) Criminal P. C. (1898), S 526 — 
Object of — Duty of court — Cases should 
not be transferred lightly. 

Though the importance of the highly 
desirable object to clear away every 
thing which might engender euspfaon 
and distrust of a court trying a criminal 
case and to promote the feeling of con- 
fidence in the administration of justice 
which has been recognised to be essen- 
tial to special order and security cannot 
be minimised at the same time “the High 
Court is bound in the Interest ol justice 
to see that cases are not transferred 
lightly (Para 6) 

Speedy and uninterrupted trial of cases. 

Is equally essential to social order and 
security and too lightly to transfer cases 
may tend to Impair the peoples confi- 
dence in the administration of justice and 
In the impartiality and integrity of the 
Presiding Officers of Courts of Law and 
justice. (Para 6) 

(D) Criminal P C. (1898), S 528 (8)—^ 

On first intimation that accused desires to"' 
apply for transfer of the case, the 
Magistrate must adjourn case for such 
period as would afford sufficient tune 
for transfer application to be made and 
an order to be obtained thereon — Fifteen 
days is ordinarily considered as reasonable 
tune — High Court Rules and Orders — 
Delhi High Court Rules and Orders, 
VoL III, Chap 26A, Para 12 (Para 6) 
Cases Referred Chronological Paras 
(1968) 70 Pun LR (D) 237 Pran 

Nath v State 5 

(1967) 1D67 Delhi LT 289 Ganesh 

Dass v State 5 

K. B Kalra, for Petitioner V D Misra, 
for Respondent. 

ORDER Shri Raj Kishore has pre- 
sented an application under section 526 
Cr P C for transfer of two connected 
cases. State v Raj Kishore and two 
others, under sections 332/353/186/224/225/ 
34, L P C. and. State v Raj Kishore 
under section 61 of the Punjab Excise 
Act, from the Court of Shri K. N Joshi, 
Magistrate 1st Class, Delhi, to some other 
competent Court , 

2. According to the averments in the ** 
application, both the cases were fixed 
for appearance in the Court of the said 
Magistrate for 28-3-68 and were adjo- 
urned to 8-4-68. On 30-3-1968, the peti- 
tioner made an application for change 
of the date from 8-4-1968 to some other 
date because of his Inability to attend 
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the Court This prayer was granted and 
the date was changed to 10-4-1968. fe 
spite of this change, the learned Ma^s- 
trate on 8-4-1968 ordered non-badable 
warrants to issue for the arrest of the 
petitioner and his co-accused. On 1 
1968, when the petitioner and the co- 
accused appeared in Court ikey learnt 
of the warrants having been issued and 
fee nexT date being 18-4-1968 On fee 
date fixed, fee petitioner .and fee co- 
accused were getting . feeir bail-bonds 
written out by the petition writer when 
the case was called and non-badaWe 
warrants were again issued .for fee arrg 
of fee netitioner and fee co-accused, as 

soon as fee petitioner and his co-accused 

entered fee Court, vdth the bg-bonds, 
they were taken into custody. The pen 

“oner 5 ! application for cancelling fee 
wamnfs issued was also rejected by 

learned Magistrate and fee petitioner and 

W 6 8“" a Sy wlr? Sased ’on ban on 
JXl968 On 22-5-1968. in the case under 
section 332 etc.. Guru Datt accged hi- 
ed an application “alle 

IS S hie a transfer ap gicag; J„S« 

^^asjrsusrsu 

following order: — 

tm e I is present. -Accused are pre- 

sent I: m **»*£%& 

Singh. Ved Parkafe S^L Am hag fil _ 
are present Accused ^ 

ed an application fea , . r , n m-t On 

the case transferred from fe^ C j^-^at 

seeing orders <» *^££8. ^ ac _ 
whenever P- Ws. m- w the same 

cused absent thems • , Court 

way P- Ws. are pr p „ amine( t i n Court 
so feat they are no 200/- and 

To file personal bond f ° r 
to appear in Court on 7 - 6 - 68 . 

On 27-6-1968. 

tion was made, fee P®““£L 
for adjournment, of fee learned 

fee Punjab t ^he petitioner 

Magistrate observed feat me ^ 

!S sf M>“ ®e B .learned I Maeistrate 
then made the. following order. 

•The P S I. is present Accused are 
"Tne r . . •Rachid Ahmed, Chan- 

present - Yed Parkash, Ch. Amar 
dan Singh, S. t Accused presented 

Singh are pres^t Accugo ^ 

f 1 hifSse ^r^sferred. From fee 

5MS » fhssr i 

ap pear one accuseo^ mt tod ay so 

today. He was asked obtain 

bond in fee simi of Hs juu/ an 
orders oi transfer by 7-6 -ihob. 


The petitioner feels aggrieved by fee 
observation of fee learned Magistrate 
feat fee application had been moved by 
fee petitioner so feat fee P. Ws. are 
not examined in Court and fee peti- 
tioner’s counsel argues feat this shows 
feat fee Court below is inim ically in- 
clined towards fee petitioner, thereby 
giving rise to a reasonable, apprehen- 
sion in fee petitioner’s mind feat he 
would not get a fair and impartial trial 
in fee court below. 

3. In answer to fee petitioner’s ap- 
plication for transfer made in fee Court 
of fee learned Sessions Judge, the learn- 
ed Magistrate had observed in his com- 
ments that fee accused had always been 
adopting delaying tactics whenever wit- 
nesses were present This has also been 
objected to by fee petitioner’s learned 
counsel. 

4. In his comments, fee learned Magis- 
trate has stated feat both fee cases in 
question were fixed for 28-3-1968 for the 
appearance of fee accused, but they 
were not present and fee cases had to 
be adjourned to 8-4-1968. At about 
3.30 P. M.. fee counsel for fee accused 
persons appeared in Court and stated 
feat fee accused persons were, waiting 
outside the court-room No. 30, in which 
court-room fee cases were being heard 
earlier and feat fee accused had no 
knowledge of fee transfer of fee cases 
to the present Court. This, according to 
fee learned counsel, was fee reason for 
their non-appearance. Thereafter, non- 
bailable warrants issued against fee peti- 
tioner were cancelled and fee cases fix- 
ed for 8-4-1968 for prosecution evidence 
It appears from fee comments that on 
30-3-1968, fee counsel for fee accused 
had appeared and applied for adjoimn- 
ment of fee case to 10-4-1968 and this 
prayer was granted. Inadvertently, how- 
ever fee order made on feat date could 
not be placed on the file by fee Reader, 
as a result whereof fee case was heard 
on 8-4-1968. As fee accused did not ap- 
pear on 8-4-1968, warrants were issued 
aSinst them for 18-4-1968. On 10-4- 
1968 an application was made by fee ac- 
cused and fee warrants were cancelled. 
From verification, it appeared feat no 
warrants had actually been issued by fee 
Court, nor were fee accused arrested by 
anybody. The case was adjourned to 18- 
4-1968 On feat date again, fee. accused 
were not present The prosecution wit- 
nesses Ram Sarup. Rashid, Ved Parkash, 
A. S. L and Amar Singh, Deputy Super- 
intendent of Police, were Pfc^enti 
was in these circumstances that fee war- 
rants were ordered to issue against fee 
accused on 18-4-1968 and fee case was 
adjourned to 27-4-1968. At about 1 pm 
on 18-4-1968 fee counsel for fee accused 
appeared and presented an aPghcatmn 
praying for cancellation of fee war- 
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rants issued on 16-4-1968 The counsel 
was informed on the order dated 10-4- 
1968 when the case was fixed for 18-4- 
3968 In spite of this intentional absence 
on the part of the accused persons, the 
Court admitted the accused persons to 
bail on their furnishing a bond amount- 
ing to Rs 5 000/- with one surety in 
the like amount The accused were ab- 
sent from 10 A-M. to 3 PJvL on 18-4-1968 
and it was only when the prosecution 
witnesses had gone away that the ac- 
cused persons appeared in Court and 
mode an application for cancellation ol 
the warrants The averments about the 
accused filing an application for trans- 
fer and the Court requiring a personal 
bond of Rs 200/- have been admitted 
5 The learned counsel for the peti- 
tioner has very strongly relied on the 
following observations made by Hardy J 
In Ganesh Dass v Stale 2^67 Delhi BT 
289 


* The petitioner’s allegations and the 
explanation of the learned Magistrate 
were duly considered by the learned 
Sessions Judge and the application for 
transfer was rejected by his order dated 
1-12-1966 Ordinarily, therefore I would 
have been reluctant to accede to the 
request made by the petitioner for trans- 
fer of the case But I find that on 10th 
October 1966 when the petitioner in- 
formed the learned Magistrate about his 
Intention to make an application for 
transfer of the case from his file, the 
learned Magistrate recorded the follow- 
ing order 

'The accused is present. Sura] Bhan 
and Darshan Singh PWs are present. 
The accused moved the transfer applica- 
tion without any sound reason, just delay- 
ing tactics The accused has been asked 
to file the Machalka forRs 200/- He is 
to move the application m the Sessions 
Court by 24-10-66’ 


I am of the anew that the learned Magis- 
trate went out of his way in stating m 
his order The accused moved the transfer 
application without any sound reason 
Just delaying tactics’ It may be that In 
the circumstances of the case this obser- 
vation of the learned Magistrate was 
not wholly unjustified. But sub-section 
(8) of S 526 of the Code of Criminal 
Procedure confers a right on the accused 
to obtain an adjournment of the case if 
he intimates to the Court that he intends 
to make an application under that sec- 
tion for transfer of his case and all that 
the Court is entitled to require is that 
the accused shall execute a bond with 
out sureties of an amount not exceed- 
inE Rs 200/- to tho effect that he will 
make such _ application a reason- 

able tune to be fixed by tfr Court The 
learned Magistrate had no n«M + 0 
ment upon the conduct of thC petitioner 


and to observe that "the application for 
transfer was being sought to be moved 
without any sound reason and merely as 
a part of the delaying tactics In saying 
so, the learned Magistrate entered the 
arena of controversy in which he array- 
ed himself as a party against the accus- 
ed.” 

In the reported case, the Court also 
referred to the circumstance of the 
learned trying Magistrate there being 
acquainted with the DSP, who was 
the brother of the complainant But this 
was held not to be sufficient to warrant 
the inference that the learned Magistrate 
would not do justice In the case. After 
making this observation, the Court pro- 
ceeded to record m the order as follow*. 

' But what is to be seen is the cumula- 
tive effect of the various incidents alleg- 
ed in the petition m spite of their denial 
by the learned Magistrate and the last 
order made by him on 10th October, 
1966 All these, in my opinion, do create 
a reasonable apprehension in the mind 
of the petitioner that he will not receive 
a fair trial at the hands of the learn- 
ed Magistrate The susceptibilities and 
the apprehension of the accused have an 
important bearing on the question as to 
whether a particular case should be 
ordered to be transferred from one Court 
to the other The apprehension has 
necessarily to be a reasonable one and 
It is not the reaction ol a hypersensitive 
or overwrought mind that should weigh 
with this Court’ 

The petitioner’s counsel has also referr- 
ed me to my decision in Pran Nath v 
State, (1968) 70 Pun LR (D) 237 

where it has been observed that 
the expression of opinion by the Magis- 
trate that the accused was delaying the 
trial may justifiably raise an apprehen- 
sion m the mind of the accused that his 
case may not be dealt with by the trial 
Magistrate with the requisite judicious 
detachment, objectivity and impartiality 
and that the Courts should not do any- 
thing which may be suggestive of bias in 
their mind against any party which is 
not judicially supportable on the mate- 
rial on the record. In the case cited the 
opinion of the Magistrate was held to be 
wholly unjustified on the record 

6 Section 526 Cr P C provides for 
the transfer of cases when it appears to 
the High Court, inter aha 

(a) that a fair and impartial inquiry 
or trial cannot be had m any criminal 
Court subordinate thereto or 
.(e) that such an order is expedient far 
the ends of justice 

1 have not reproduced the other parts 
of the section because this case can by 
no stretch fall in the clauses which have 
been omitted What is reasonable ap- 
prehension has, in my opinion, to be 
decided m each case with reference to 
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[its own peculiar incidents and the sur- 
rounding circumstances. In determining 
whether an applicant has a reasonable 
apprehension, it is the duty of the Court, 
by placing itself in the position of the 
accused, to consider the attending facts 
and circumstances. Abstract reasonable- 
ness cannot, normally speaking, be the 
standard in such cases. It is also correct 
that the words used by a judicial officer, 
though susceptible of explanation and 
traceable to a strong sense of duty, may 
at times be calculated to create in the 
mind of the accused an apprehension —> 
which may not be an imaginary or foolish 
apprehension — that he may not have an 
impartial trial- and, in any event, words 
used by the Court in a given background 
may induce the superior Court to hold 
that it would be expedient for the ends of 
justice to transfer the case. But the 
recording of the learned Magistrate s im- 
pression, which does not appear to be 
baseless, that whenever the P. Ws. appear 
in Court, some accused, persons absent 
themselves, cannot by itself as a matter 
of law be held necessarily to give rise to 
i a reasonable apprehension in the mind 
of the accused persons that they would 
not get a fair and impartial trial m the 
I Court. In the decision m Ganesh Dass s 
case 1967 Delhi LT 289 it must not be 
forgotten that finally the learned Judge 
came to the conclusion on a consideration 
of all the circumstances of the case, 
including what appears to be an extreme- 
ly important circumstance, that the 
Ibrother of the complainant was a D. b.r. 
who was acquainted with the learned 
Magistrate. I am not at all minimising the 
importance of the higMy desirable object 
to dear away every thmg which might 
engender suspicion . and distrust of a 
court trying a criminal case and to pro- 
mote the 1 feeling of confidence m thead- 
ministration of justice, which has been 
recognised to be essential to social order 
land security. At the same time, this 
Court is bound in the intenest of ]ixsUce 
to see that cases are not transferred 
lightly and that unless incidents are bro- 
ught to its notice, which, though susce- 
ptible of explanation and may have hap 
pened without any real bias mthe mmd 
of the Presiding Officer of the Court 
are such as are calculated to .create in 
the mind of the applicant a Justifiable 
apprehension that he would not have an 
impartial trial, the trial 
disrupted and transferred from the Court 
where it is proceeding. .The enaso 

justice can also be defeated y , 

transfer of cases on Rp ounds on which 
no reasonable mmd piacedmtheposi 
« fin 0 f the accused, can be held to en 
tertain an apprehension thathewoffid 
not get a fair and impartial trial m the 
Court concerned. 

In the present case. I am far from 


satisfied that any such incident has hap- 
pened which would justify a reasonable 
apprehension in the mind of the peti- 
tioner. Speedy and uninterrupted trial of 
cases, it may be borne in mind, is equal- 
ly essential to social order and security 
and too lightly to transfer cases, may 
also tend to impair the people’s confi- 
dence in the administration of justice and 
in the impartiality and integrity of the 
Presiding Officers of Courts of Law and 
justice. When the petitioner applied to 
the trial Court for adjournment of the 
case so as to have the same transferred 
he could not have any reasonable ap- 
prehension on the basis of the observa- 
tions contained in the order of adjourn- 
ment and even before the learned Ses- 
sions Judge, when transfer of the case 
was applied for in that Court, no allega- 
tion was made in the application that the 
learned Magistrate had made any com- 
ments in the order staying the proceed- 
ings, which had given rise to a reasonable 
apprehension in the petitioner’s mind that 
he would not get a fair and impartial 
trial in the trial Court. The order of the 
learned Sessions Judge dated 20-7-1968 
expressly mentions absence of any such 
allegation. Apparently, this ground struck 
the counsel at the time of argument in 
that Court. I have, therefore, no hesita- 
tion in holding that the observation of 
the learned Magistrate of which capital 
has been sought to be made by the peti- 
tioner’s learned counsel is not enough to 
give rise to a reasonable or justifiable 
apprehension in the mind of the accus- 
ed that he would not get from 

the trial Court an impartial trial 

The learned Magistrate was enjoined 
on the first intimation as a matter of 
law to adjourn the case as provided by 
section 526 (8), Cr. P. C. for such period 
as would afford sufficient time for the 
application to be made and an order t 
be obtained thereon. According to para- 
graph 12, Chapter 26-A, Vol. m. High 
Court Rules & Orders, a period of about 
15 days is ordinarily considered to be a 
reasonable time to allow for the making 
of an application. The period of adjourn- 
ment is accordingly a matter of discre- 
tion vested in the learned Magistrate. 
The trial Court granted adjournment on 
27-5-1968 up to 7-6-1968. The observa- 
tion to which the accused has taken ex- 
ception was, in my view, relevant for 
the purpose of supporting the order and 
it could not be said to be a gratuitous 
expression of opinion which could be 
held to be unjustified or unsupportable 
on the record and which would show pre- 
judice in the mind of the learned Magis- 
trate against the accused. The two deci- 
sions cited by Shri Kalra do not as a 
matter of law lay down that all expres- 
sions of opinion by the learned Magis- 
trate in the order of adjournment should 
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be held to give rise to a reasonable ap- 
prehension in the mind of the accused 
necessitating an order of transfer by this 
Court. Merely because S 526 Cr P C. 
does not require a Magistrate to make 
any observations, does not impose any 
disability on the learned Magistrate to 
express a relevant opinion justified on 
the record. The question requires con- 
sideration on the facts of each case. 

7 In so far as the question of direct- 
ing warrants of arrest to issue on 8-4- 
1968 and 18-4-1963 is concerned, the ex- 
planation of the learned Magistrate seems 
to me to be convincing and here again, 
Ido not think the accused can have any 
reasonable apprehension that he would 
not get a fair and impartial trial in the 
C-'urt of the learned Magistrate I must 
not be understood to lay down as a 
broad ard general rule that convincing 
explanation of the Magistrate must 
necessarily rule out all possibilities of a 
reasonable apprehension in the mind of 
an accused person that he would not get 
a fair and impartial trial in that Court. 
Tie question, as observed earlier has to 
be viewed on the peculiar facts and cir- 
cumstances of each case and in spite of 
a convincing explanation on the part of 
the Magistrate incidents can be imagin- 
ed which may give rise to a reasonable 
apprehension justifying an order of trans- 
fer No legal proposition as a straight 
jacket fitting all occasions is either pos- 
sible or desirable to be formulated. 

8 In the case in hand on a consi- 
deration of all the relevant facts and 
circumstances to which my attention 
has been drawn, I am unable to con- 
clude that the petitioner has justifiable 
g-curds for entertaining a reasonable ap- 
prehension that he would not get a fair 
a. d impartial tnal in the Court below 
The ends of justice, in my opinion, do 
not require transfer of the case This 
petition accordingly fails and is dismiss- 
ed Parties are directed to appear m the 
trial Court on 3-10 1968 when a short 
date would be given for further pro- 
ceedings in accordance with law The 
learned Magistrate, it is hoped, would 
try to dispose of this case with due des- 
patch and promptitude 

DRR Petition dismissed. 
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(A) Civil P C (1908) Pro — Inter- 
pretation of Statutes — Rules of — Usa 
of legislative history — (Interpretation 
of statutes) 

Courts may take recourse to the legis- 
lative history as well as to the intention 
of the Legislature but bearing always in 
mind that the intention is best express- 
ed in the words used. In finding out the 
legislative intent the courts cannot specu- 
late and thus trespass into the field of 
legislation. 

Resort may be had. and in fact Courts 
are in some cases bound to do so to 
ascertain the mischief left unprovided 
for in the old law and sought to be 
remedied by the new statute That 
course is adopted to find out the inten- 
tion of the Legislature in the statutes 
penned obscurely but principally a law 
must be interpreted by the words of the 
statute itself The words must be read 
in their ordinary sense though they may 
be modified only to avoid an absurdity 
or incongruity (Para 4) 

(B) Punjab Pre-emption Act (1 of 
1913) (as amended by Punjab Act 
10 of 1960) Section 15(1) (b) thirdly 
— Or meaning of — Does not mean 
'and — Fathers brother baa superior 
right over father’s brother’s son — (19G8) 
70 P L.R 571 Overruled — (Words and 
Phrases — Or) 

Though sometimes the Courts have 
read the word 'of as and the normal 
rule of construction remains that the 
words must be given their primary mean- 
ing and. therefore, unless compelled by 
the scheme of the Act indicating an 
obvious intent of the Legislature to adopt 
a contrary rule, the courts must read or* 
as or* and not go to the extreme limit of 
reading it as and (Para 4) 

The scheme of the Punjab Pre-emption 
Act, 1913 does not enjoin that the word 
•or’ used in the clauses of S 15 should 
be read as and The use of the word 
'or* in the clauses of S 15 creates various 
alternatives and fixes a preferential 

order among the persons grouped under 
a particular class, and when so inter* 
prated it is clear that under clause 
thirdly of S 15 (1) (b) the father’s 

brother has a superior right of pre-emp- 
tion over fathers brothers sons of the 
vendor 1968-70 Pun LR 571 Overruled. 

(Paras 6 7 9) 
Cases Referred Chronological Paras 
(1968) 70 Pun LR 571 = ILR (1968) 

1 Punj 698 Hira v Blr Singh 6 
(1954) AIR 1954 Punj 55 (V 41)- 
£5 Pun LR 500 (FB) Uttam Singh 
V Kartar Singh 11 

T C. ChJtkara and M. G Chilkara, 
for Appellant, C. L. Lakhanpal and Sh. 
C hh abildas, for Respondents. 
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, S. K. KAPUR, J: By registered sale 
Seed dated July 26, 1963, Kartar Singh 
sold 6 Kanals and 4 Marlas of land be- 
ing a share in joint land, in favour of 
Gulzara Singh and Wattan Singh respon- 
dents herein for. a consideration of 
Rs. 2,500/-. On January 15, 1964, Inder 
Singh instituted a suit for possession 
of the said land by pre-emption. Inder 
Singh plaintiff founded his claim on a 
superior right of pre-emption over the 
vendees, Gulzara Singh and Wattan 
Singh. The following pedigree table 
brings out the relationship of Kartar 
Singh vendor, Inder Singh plaintiff and 
Gulzara Singh and Wattan Singh ven- 

dfi€S* 

DHARAM SINGH 


Narain Singh Inder Singh Kishan Singh 
j (Plaintiff- ' 

I pre-emptor) Kartar Singh 

I (Vendor) 


Gulzara Singh Wattan Singh 

(Vendees) 

2. The trial Court decreed the suit on 
ffuly 21, 1965, and an appeal in the Court 
of District Judge against the trial Court’s 
decision also failed. The vendees filed 
a second appeal in this Court which was 
allowed by S. N. Shankar, J. on Sep- 
tember 21, 1967, Inder Singh plaintiff 
filed a Letters Patent Appeal against the 
judgment of S. N. Shankar, J. which was, 
by order dated April 5, 1968, referred to 
a Bench of three Judges and that is how 
this Letters Patent Appeal has come 
before us for disposal. 

3. Since the sale in this case was in 
respect of a share out of the joint land 
by one of the co-sharers, the short ques- 
tion that falls for determination is the 
interpretation of section 15 (1) (b) clause 
Thirdly of the Pirn jab Pre-emption Act 
0.913 (Punjab Act 1 of 1913) as amended 
by Punjab Act No. 10 of I960, the ques- 
tion being whether the plaintiff, who is 
the father’s brother of the vendor, has a 
superior right of pre-emption over the 
vendees, who are the vendor s fathers 
brother’s sons. The learned Single Judge 
on the interpretation, of the said sec- 
tion 15 (1) (b) decided that the father’s 
brother of the vendor did . not have a 
superior right of pre-emption over the 
vendees and all the relations mention- 
ed in section 15 (1) (b) Thirdly had 
equal right to pre-empt. The learned 
Single Judge observed: 

"No separate and independent rights 
of pre-emption have been conferred on 
the two classes or groups of persons 
specified in paragraph Thirdly to cL fb) 
of sub-section (1) of section 15 of the 
Act and this provision has necessarily to 


be read subject to section 13 of the Act 
which provides the mode in which the 
joint right of pre-emption conferred by 
the Act could be exercised.” 

The controversy, therefore, centres round 
the. point that whereas Inder Singh 
plaintiff clai ms that he has a superior 
right of pre-emption over the vendees, 
the latter maintain that they have an 
equal right of pre-emption with the plain- 
tiff and consequently the plaintiffs suit 
is not maintainable. It is the co mm on 
ground that only if the plaintiffs right 
is held to be superior to that of the 
vendees, the Letters Patent Appeal should 
succeed. 

4. The learned Single Judge in com- 
ing to the aforementioned conclusion was 
mainly influenced by section 13 of the 
said Act as conferring a joint right on 
each class or group of persons in sec- 
tion 15. It is appropriate to read sec- 
tion 15 as it stands after amendment by 
Act No. 10 of 1960 — 

“15. (1) The right of pre-emption in 
respect of agricultural land and village 
immoveable property shall vest — 

(a) where the sale is by a sole owner — • 

First, in the son or daughter or son’s 

son or daughter’s son of the vendor. 

Secondly, in the brother or brother’s 
son of the vendor; 

Thirdly, in the father’s brother or 
father’s brother’s son of the vendor; 

Fourthly, in the tenant who holds 
under tenancy of the vendor the land 
or property sold or a part thereof; 

(b) where the sale is of a share out 
of joint land or property and is not 
made by all the co-sharers jointly, — 

First, in the sons or daughters or sons’ 
sons or daughters’ sons of the vendor or 
vendors; 

Secondly, in the brothers or brother’s 
sons of the vendor or vendors; 

Thirdly, in the father’s brothers or 
father's brother’s sons of the vendor or 
vendors; 

Fourthly, in the other co-sharers; 

Fifthly, in the tenants who hold under 
tenancy of the vendor or vendors the 
land or property sold or a part thereof; 

(c) where the sale is of land or pro- 
perty owned jointly and is made by all 
the co-sharers jointly, — 

First, in the sons or daughters or sons’ 
sons or daughters’ sons of the vendors; 

Secondly, in the brothers or brother’s 
sons of the vendors; 

Thirdly, in the father’s brothers or 
father’s brother’s sons of the vendors; 

Fourthly, in the tenants who hold 
under tenancy of the vendors or any one 
of them the land or property sold or a 
part thereof. 

(2) Notwithstanding anything contain- 
ed in sub-section (1) — 

(a) where the sale is by a female of 
land or property to which she has sue- 
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ceeded through her lather or brother 
or the sale in respect of such land or 
property is by the son or daughter of 
such female after inheritance, the right 
of pre-emption shall vest, — 

( 1 ) if the sale is by such female, in 
her brother or brother's son, 

(u) if the sale is by the son or daughter 
of such female, in the mother’s brothers 
or the mother’s brother’s sons of the ven- 
dor or vendors 

(b) where the sale is by a female of 
land or property to which she has suc- 
ceeded through her husband, or through 
her son m case the son has inherited 
the land or property sold from his father, 
the nght of pre-emption shall vest. 

First, in the son or daughter of such 
female. 

Secondly, in the husband's brother or 
husbands brothers’s son of such female" 
Another amendment was introduced in 
1964 in Section 15, paragraph First of 
clause (b) of sub-section (2) and the 
words 'husband of the’ were introduc- 
ed between the words 'such and 
'female' but that amendment is not 
material for the purposes of the 

case at hand. The learned coun- 
sel for both the parties had re- 
course to the legislative history to which 
1 shall refer later as supporting their 
respective points of view, but divorced 
from the legislative history the plain 
reading of section 15 to my mind, ap- 
pears to lead to no other conclusion than 
that the father’s brother has a superior 
nght of pre-emption over father s 
brother’s sons of the vendor To what 
extent if at all. the history of the enact- 
ment can or does alter the plain mean- 
ing of the section is a different ques- 
tion and I will refer to it later Courts 
may take recourse to the legislative his- 
tory as well as to the intention of the 
Legislature but bearing always in mind 
that the intention is best expressed m 
the words used. In finding out the legis- 
lative mtent the Courts cannot speculate 
and thus trespass into the field of legis- 
lation. Resort may be had, and in fact 
Courts are in some cases bound to do 
so to ascertain the mischief left unpro- 
vided for in the old law and sought to 
be remedied by the new statute That 
course is adopted to fin d out the inten- 
tion of the Legislature in the statutes 
penned obscurely, but principally a law 
must be interpreted by the words of the 
statute itself. The words must be read 
in their ordinary sense though they may 
be modified only to avoid an absurdity 
or incongruity Law reports abound with 
decisions that the Courts can go no fur- 
ther and I propose to adhere to that well- 
recognised rule. 

I find It difficult to attribute a more 
expansive quality to the statute than the 
words used reasonably admit. In sec- 


tion 15 (1) (b) Thirdly the word 'or* has 
been used between two classes of pre- 
emptors and if X were to hold that they 
have been given a joint nght of pre- 
emption, I must of necessity read the 
word ‘or 1 as 'and' I am not unmindful 
of the statutes in which sometimes the 
Courts do read the word 'or* as 
'and' and vice versa but there must be 
some strong reason to do so For inst- 
ance, such substitution may have to be 
made to give effect to the obvious intent 
of the Legislature and to effectuate 
the policy intended to be laid down by 
a given statute The normal rule of con- 
struction, however, remains that the 
words must be given their primary 
meaning and, therefore, unless I am 
compelled by the scheme of the Act indi- 
cating an obvious intent of the Legisla- 
ture to adopt a contrary rule I must 
read 'or' as 'or* and not go to the extreme 
limit of Interpretation. The question 
then is. does the scheme of the Act 
enjoin me to do so The learned Single 
Judge felt bound as I have said, to read 
the word'or* as 'and' because of S 13 
wherein a provision has been made that 

"whenever according to the provisions 
of this Act a right of pre-emption vests 
In any class or group of persons the 
nght may be exercised by all the mem- 
bers of such class or group jointly, and, 
if not exercised by them all jointly by 
any two or more of them jointly, and, if 
not exercised by any two or more of 
them jointly, by them severally” 

From this, the learned Single Judge 
deduced that all the categories mentioned 
m the clause under consideration form- 
ed a class or group jointly entitled to 
a nght of pre-emption. Apart from the 
fact that the language of section 13 as 
discussed hereafter, accords with the 
interpretation placed by me on section 15, 
section 17 (b) if it is to be given effect 
to, also revolts against such an inter- 
pretation. It seems to me that S 11 
which was mainly relied upon by the 
learned counsel for the appellant, really 
does not fit in with the language of sec- 
tion 15 as amended for the persons men- 
tioned In section 15 as the pre-emptors 
do not "claim as heirs” but claim as con- 
i'-rees of a nght under the statute Sec- 
tion 15 was amended, as I have said, by 
Punjab Act No 10 of 1960 but S 17 (bl 
remained untouched though it does ap- 
pear that when amending the Pre-emp- 
tion Act in 1960 the Legislature did 
direct its attention to section 17 as well 
and omitted clauses (c) and (d) there- 
of. I have really not been able to ap- 
preciate as to what was the object of the 
Legislature in retaining clause (b) of sec- 
tion 17 in this form as it deals with the 
share which the pre-emptors will get in 
the property pre-empted "if they claim 
as heirs’. Clause (b) of section 17 could 
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fit in with the scheme of the unamend- 
ed section 15 which conferred rights on 
"persons in order of succession who, but 
for such sale would be entitled on death 
of the vendor to inherit the land or pro- 
perty sold’’. The unamended section 15 

. read — 


living daughter and a son of the vendor 
file suits. A similar anomaly would also 
arise in the case of pre-emption by 
brother and brother’s son of the vendor 
under section 15 (1) (a) Secondly. 


v “15 Subject to the provisions <?f sec- 
S tion U the right of pre-emption m res- 
pect of agricultural land and village im 
movable property, shall vest 

(a) where the sale is by a sole owner 
or occupancy tenant or m the rase t 
land or property jointly owned or hem 
is by all the co-sharers jointly, m tne 
nersons in order of succession who, but 
g? SSh sate would be entitled on £e 

death of the vendor or venders, to in 
herit the land or property sold, 

(b) where the sale is of a shareoutof 
joint land or property, and is not made 
by all the co-sharers jointly, 

First in the lineal descendants of 
the Wor in order of succession; 

Secondly, in the co-sharers, if an* who 
are agnates in order of succession, 

Thirdly in the persons, not included 
under firstly or secondly ab f ^%“ h ° sale 

of succession, who but of the 

would be entitled on 111 Qr proper ty 
./vendor to inherit the 
" sold; ** n 

Even if t were to adhere to the 


In giving the above illustrations I am 
quite alive to the fact, that in construing 
the provisions of section 15 of the said 
Act I am not expected to determine the 
class of persons entitled to pre-empt by 
reference to order of priority under 
Hindu Succession Act to inherit for 
the said Act applies to other than Hindus 
also. But at the same time it applies 
to Hindus as well and the illustrations 
demonstrate the artificiality of the argu- 
ment in favour of joint right to 
classes mentioned in the, clause under 
consideration. Section 13, in my opinion, 
presents no impediment in coming to the 
conclusion that in section 15 (11 (b) 
Thirdly father’s brother of the vendor 
has a superior right to pre-empt over his 
father’s brother’s son. The words class 
or "group” in the section has reference 
to the whole of section 15 and when ap- 
plied to section 15 (11 (b) Thirdly mean 
"father’s brothers” as one class and 
"father’s brother’s sons” as another 
class It is section 15 which must con- 
trol S 13 because before S. 13 is aPPhed 
one has to see on whom has the nght te 
pre-empt been conferred, 

Tf wa'? arffued by the learned counsel 
for the respondents that priority of classes 
ormoupshad been determined by use of 

Se cessions, First, Secondly and so 

g&sVmSwrs (Tiff™* b= 


5. Even if I were , r decisions 

principle announced in attribute 

that effort ab0 f o d provision in the 

crimp meaning 10 eveij * . . + 1 ^ 0 + T 

SStori® »v|r*he & tetis broker s w» t 'S“Sre “I 

I”l7 tnjA fords “if Mg? g e K wSd ef o“ ttefcSes inter se priority 
s. 17 (b) 1 they are herns . wa ^ pr6 -emptors m each para- 

graph- 


X me , -_,-i 

,, thev are neirs 

claim as heirs as ,, | 0 tiows. Take 

Even then the same result mm (1) 

a case falling under Begum (n (a) 

(a). The nght under se< * son or 

First has been conferred “ aUghter - s s on 
daughter or son s son r g tQ be held 
of the vendor 1 . If they pre -emption 
to possess equalnght of _ t ^ 

then m case of Hmaus at + ^ pro por- 


It was then suggested on behalf of the 
respondents that pre-emption is a Pmati- 
right and therefore the interpretation 
sought to be placed on behalf of the res 
nondent must be held to accord more m 
^ r. flip infpiitlon of ths Lcgis 


to possess ^fgfedus at least it will 

then in case of Hindus at pro por- conformity ^tnmemteix^ t _ 

be impossible to w t pre-empt- lature, nmael^ to f ^ M have 0 ther- 

tion in winch they wm get f case ly to the heirs wno ■ wo - t The 
ed property. I a son’s wise succeeded _ to the vrovervy • g 

where a son, a daughter Succession right may be Optical Put an expansive 


.. . Dperty. I ffiTVd a son’s wise succeeded xou- unable 

where a son, a da . g Succession nght may, b expansive 

-overned by the^am^H daiminS _ t o appreciate^ as^ to^vny^ ^ ^ 

„ to be made be- 
'"It," pirates Even otherwise, no 

s ;s»s^> iiued .. to 


where a son J Succession right » »■ K“ t o „ht m eipansive 

■ a srr%V^r^ d iro 8 f its® £ « 

' an equal nght. In ^ a rty pre -empted tute when c.° ^ Tvrrpn othe rw i s c, no 
them must get the Prop > riRht yet 
because they have I 3 ”™ unless he is 
under section 17 a son have n0 

a son of .a P r ?f f h e p aS ' d 0 “rty hTthe event 
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6. In Hits v Bit Singh 1968-70 Pun 
LR 571, R S Sarkaria, J, while inter- 
preting section 15 (1] (b) of the said Act, 
decided that all the persons grouped 
under each paragraph of the various sub- 
sections in section 15 had an equal right 
of pre-emption- In the opinion of the 
learned Judge the other construction 
would reduce to silence the provisions 
of Sections 13 and 17 with great res- 
pect to the learned Judge, I am unable 
to subscribe to that view Section 13 is 
really not rendered nugatory because, as 
1 have said, it deals with the exercise 
of right by "all the members of such 
class or group jointly”. Each of the 
expressions or categories for Instance 
"father’s brothers" on the one hand and 
"father’s brother's sons" on the other in 
section 15 (1) fb) Thirdly constitutes a 
"class" or "group” within section 13, 
Similarly, each of the expressions or 
categories in section 15 (1) fa) First to 
Thirdly and in 15 (1) (b) First and 

Secondly as also m 15 (1) fc) First to 
Thirdly constitutes a class or group. 
Again, each of the expressions or cate- 
gones namely, "tenants" and "co- 
sharers’ mentioned in section 15 (1) (a) 
Fourthly, section 15 (1) fb) Fourthly and 
Fifthly, and in section 15 (1) fc) Fourth- 
ly constitutes a class or group Thus 
section 13 is not rendered nugatory at 
all As regards section 17 also, I am 
unable to agree that on the interpreta- 
tion placed by me on section 15 it will 
be rendered otiose. That can be illustrat- 
ed even from a case where the pre- 
emptors are brother and brother’s son 
of the vendor under section 15 fl) fb) 
Secondly, which was the provision under 
consideration by R. S Sarkana, J In 
case of such pre-emptors governed by 
Hindu Succession Act, brother will ex- 
clude the brother’s 8on by virtue of the 
provisions in sections 8 and 9 of the 
Hindu Succession Act read with sec- 
tion 17 (b) of the Punjab Pre-emption 
Act. 11 tne construction ofner tnan fne 
one placed by me is to be adopted while 
the brother and the brother’s son will 
have a joint right under section 15 fl) 
Secondly, the brother's son will not 
able to exercise his right under sec- 
tion 17 fb) — not being an heir at all. 
Thus section 17 (bl will in such a case 
have the effect (of taking away the right 
conferred on the brother’s son under sec- 
tion 15 On the other hand, the inter- 
pretation placed by me completely 
squares with section 17 fb) All these 
reasons induce me to hold that the use 
of the word ’or* creates various alterna- 
tives and fixes a preferential order 
among the persons grouped under a parti- 
cular class. 

7. In the result it must be held that 
the plaintiff had a superior right of pre- 
emption over the vendees and was en- 


titled to succeed. The appeal Is, there- 
fore, allowed with the result that Inder 
Singh plaintiffs suit Is decreed. In the 
circumstances, however, I leave the par- 
ties to bear their own costs. 

8 I D. DUA, C. J.: X am in complete , 
agieement with the reasoning and conclu- k 
sion of my learned brother Kapur, J. and 1 
would merely add a few words. 

9. A statute is a solemn enactment of 
the State acting through its Legislature. 

It is accordingly permissible to assume 
that the Legislature Is aware of the rules 
of statutory construction and of the rele- 
vant judicial decisions. Again, normally 
speaking, the Courts do not lightly assume 
that the Legislature has made a mistake 
and if there is some defect in the 
phraseology used by it, the Court, as a 
general rule, does not take upon itself 
the extra-iudicial duty of aiding the 
defective phrasing by rewriting the Act 
The plain meaning of unambiguous words 
legitimately claims p rima facie prefer- 
ence at the hands of the court in the 
task of discovering the legislative design 
and intent, for, the language used Is the 
true depositor of such design and intent, 
though the field of research for such 
discovery extends to the whole statute 
considered in the background of its pur- 
pose and object, and is not confined to 
a part of it in isolation. To clear 
unambiguous language, the Court la 
rarely, if ever, entitled to add words In 
order to evolve a scheme which may be 
supposed to carry out some unexpressed 
Intention of the law-maker, for. that Is 
more of a legislative than of a Judicial 
function. In the case m hand, by con- 
struing the word "or” as "or” in clause 
Thirdly of section 15 (1) fb) of the Pun- 
jab Pre-emption Act, would neither lead 
to any absurdity nor to any ambiguity 
or contradiction: nor would it in any 
way frustrate, defeat or obstruct the 
object or purpose which., on the plain 
reading of the statute as a whole, is 
clearly discoverable And then, merely 
construing the word "or” as "and.” 
would scarcely be enough. To uphold 
the respondent's contention, one would 
have to add a lot more to the exist- 
ing phraseology of section 15 (I) fb) 
Thirdly, as indeed this clause would have 
to be virtually redrafted, which seems 
to me to be beyond this Court’s compe- 
tence, and even if it were so competent 
for this Court to do in some exceptional 
circumstarces, the present is not shown 
to be a case. It may be pointed f 

out that before the referring Bench, as is 
clear from the referring order dated 5-4- 
68 the respondent’s case, as argued by 
his counsel, was that all persons men- 
tioned in section 15 fl) fb) Thirdly had 
been clothed separately with the right of 
pre-emption and that it was not a joint 
right to be exercised by them all jointly- 
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This merely serves to show that even 
tiie S respondent b not qn lteg nr about 
the statutory scheme or design. 

10. In regard to the effect of S. 17, 
apart from the important fact that sec 

, 5 St rf 

E|’|SSS“o.t1n||e d |i\^5 

tion as obU^idy with 

the respondent toat ner^ua var i ou s 
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entitled to succeea ^ remoteness of 
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m‘ade at to e propSy and fully develop tto 

aS ll? t * Finally, if due l ° Q[ l ™J h “f e 0 £re 
S.S^me,W &a? ume ofS | 

mistake or omission rather be in- 
draftsman, I would much that 

dined to con f Advertently retained in 
clause (b) was madv t ^at it was 

Section 7 m A 9 J^ed after thoughtful 

purposefully retame so as to 

deUberation by the draitsm 
govern cases covered by section . x ^ 

' H T *y'f y Selg thto JJ Cor two 
induced to Preter claim 0 f pre- 
reasons. First, because the 

emption is not their 

persons entitled to P ^ case before 
capacity as heirs, as ^ secondly 

the amendment of ’ ntinue d reten- 
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24. 29 and the condudmg ^ ^ Punia b 
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Alienation of Land Punjab High 
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1953-55 L ^ r 0 p °d ihese provisions to 

(FB) having declared these back as 

be void and nugatory | or reasons 

June 1953. Alt has n^ «red for all 
best known to it, nas .. se unconsti- 
these years fP.w^alihough more than 
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AIR 1969 DELHI 159 (V 56 C 28) 

S. K. KAPUR 
AND M. M. ISMAIL, JJ. 

Ddhi Cloth & General Mills Co. Ltd 
Delhi, Petitioner v. Municipal Corpora- 
tion of Delhi and another. Respondents. 

Civil Writ Petns. Nos. 104 and 105 of 
1967 and 563D and 564D of 1966 D /- 
9-10-1967. 


X \J XW I • 

(A) Municipalities — Delhi Municipal 
Corporation (Validation of Electricity 
Tax) Act (35 of 1966), S. 2 — Valida- 
tion — Municipal Corporation passing 
resolution on 24-6-59 levying electricity 
tax under S. 150 (3) of Delhi Municipal 
Corporation Act (1957) — Resolution held 
illegal because of invalidity of steps 
taken under Sub-sections (1) and (2) 
which are conditions precedent — Subse- 
quent validation of resolution under sub- 
sec. (3) by Validation Act — Validation 
also validated steps taken under anterior 
sub-sections (1) and (2) of section 2:AIB 
1987 Madh Pra 56, Distinguished. 

(Para 8) 

(B) Municipalities — • Delhi Municipal 
Corporation (Validation of Electricity 
Tax) Act (35 of 1966), S. 2— Validation- 
Municipal Corporation’s resolution impos- 
ing electricity tax for a specified period 
— In absence of levy for further period, 
validation of rates was held to be of no 
pffpct Municipalities — Delhi Munici- 

pal Corporation Act (1957), Ss. 150, 109, 
113. 

First resolution of the Municipal Cor- 
poration purported to have been passed 
as rcquired by S. 150 (1) read i with 

S 109 (2). The levy by the 1st resolution 
was in express terms limited to the 
year 1959-60. The decision to levy 
becomes effective upon section by the 
Central Government under sub-s. (2) of 
q i 5 n The effect of the sanction would 
be to render the levy effective only for 
the period to which the resolution ex- 
tend^ The actual rates and the nghtto 

tell * t _ n 4.^r< rnnniJ vrvffl PilEC*" 



tiveness only alter uie 

Which resolution _ is required to 
determine actual rates within toe man- 
^urrifixed by the first resolution. The 
Sd solution does not touch upon 
the levy itself. The second resolution ex- 
levy beyond toe period 

mentioned in ^ first resolution would 
be ineffective to that extent. (Para 1 ) 
Sub-section (1) of S. 2 of toe Valida- 
tion Act validated only the second resolu- 
tion and consequently validated only toe 
determination of rates 
tion (3) of S. 150 of Ihe said Act No 

doubt sub-section (1) s - f 2 Aed- 
Validation Act says that toe mtesspcci 
tied in toe second resolution shall 
deemed to be, and to have beem jhe 

CL/LL/B272/68 
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actual rates of tax under the said Act 
with effect on and from the 1st day of 
July, 1959 and up to and inclusive of 
the 31st day of March, 1966 yet the 
effect of sub-section (1) would be only 
to validate the determination of rates and 
extend those rates to 31st day of March, 
1966 But that determination of rates 
itself Is not backed by a levy for the 
period beyond 1959-60 and, therefore, 
would be ineffective It follows that 
validation of rates by the Validation Act 
beyond the year 1959-60 in the ab- 
sence of levy was of no effect and conse- 
quence (Para 10) 

(C) Municipalities — Delhi Municipal 

Corporation Act (1937). Ss 113 (2) (d), 
150 — Levy of tax on consumption, sale 
or supply of electricity — Corporation 
can legally levy tax on consumption of 
electricity irrespective of the source of 
that electricity — Tax on consumption 
of electricity generated by the consumer 
himself is not illegal. (Para 11) 

(D) Municipalities — Delhi Municipal 
Corporation Act (1957). Ss 113 (2) (d) 
and 150 (1) — Power to levy tax — No 
guidance provided by Parliament for fixa- 
tion of rates — Absence of guidance 
amounts to excessive delegation — Sec- 
tions are void- 

Power to fix rates of taxes is not an 
essential legislative function and can be 
delegated The question to be seen, how- 
ever is whether the legislature has laid 
down intelligible standards for the 
guidance of the administrative agencies. 
(Tests to see whether any such standards 
have been laid down indicated) 

(Paras 14, 15) 

It must be held that S 113 (2) (d) read 
with S 150 delegates to the Corporation 
an un guided and unfettered power to 
impose any amount of tax it likes on 
any person or property of its own ex- 
clusive choice In the absence of any 
intelligible standards prescribed by the 
Legislature S 113 (2) (a) and S 150 (1) 
must be held to be suffering from the 
vice of excessive delegation and, there- 
fo-e void. It has been left completelv to 
the Corporation to fix any rates it likes 
The fact that under sub-section (2) of 
S 150 the first resolution, has to be san- 
ctioned by the Central Government pro- 
vides no check or control as that also has 
to be done by the Executive. The Cor- 
poration can, no doubt, launch upon 
business adventures A ceiling is pro- 
vided with respect to all the compulsory 
taxes under S 113 so that if the Cor- 
poration suffers losses it can make up 
the said losses only from the optional 
taxes. Again, the formulation of budget 
estimates in the light of the activities 
that the Corporation may decide to enter 
into is a matter exclusively to be deter- 
mined by the Corporation itself. What 
would be the financial needs of the Cor- 


poration must therefore, necessarily de- 
pend also on the result of its activities 
m running inter aha Electric Supply and 
Transport Undertakings and its decision 
to expand funds for other activities in 
which the Corporation may decide to en- 
gage Even selection of the persons and 
the properties to be taxed, the system of \ 
assessment to be adopted and the exem- 
ptions to be granted have been left com- 
pletely to the judgment of the Corpora- 
tion. It cannot, therefore, be said that 
any intelligible standards have been 
prescribed for the exercise of this power 
of taxation committed to the Corpora- 
tion. AIR 1965 SC 1107 and AIR 1959 SC 
586 and AIR 1967 SC 1895 Ref. (Para 15) 

(E) Municipalities — Delhi Municipal 
Corporation (Validation of Electricity 
Tax) Act (35 of 1966), S 2 — Resolution 
of Delhi Municipal Corporation under 
S 150 (3) of the Delhi Municipal Cor- 
poration Act, 1957 validated m so far as 
rates specified in the resolution in res 
pect of tax on consumption or sale of 
electricity — Resolution not specifying 
rates — Resolution, however, approving 
resolution of Standing Committee which in 
term referring to rates sanctioned by Gov- 
ernment — Rates held were specified by 
reference, though not expressly recited m 
the resolution of the corporation to the 
resolution of the standing cimmittee \ 
(Para 

Cases Referred Chronological Partt* 
(1967) AIR 1967 SC 1895 (V 54) = 

Civil Appeals Nos. 526 527 and 
529 of 1966 D /- 10-4-1967 Devi 
Das Gopal Knshan v State of 
Punjab 13, 14 

(1967) AIR 1967 Madh Pra 56 
(V 54) = 1966 MPLJ 842 Amalg- 
amated Coalfields Ltd. Calcutta v 
State of Madhya Pradesh 8 

(1965) AIR 1965 SC 1107 (V 52)= 

(1965) 2 SCR 477 Corporation of 
Calcutta v Liberty Cinema 13 14 
(1959) AIR 1959 SC 586 (V 46) = 

(1959) Supp (2) SCR 71 Western 
India Theatres Ltd. v Municipal 
Corporation of the City of Poona 13 


N C. Chatterjee Senior Advocate with 
M/s Dalip K Kapur A. N Smha and 
D R Thadaru and N A. palkhivala 
Senior Advocate for Petitioner (on 18-8- 
67 only) H R Gokhale Senior Advocate 
with D D Chawla for Respondent No 1 
S S Chadhafor Respondent No 2 and the 
Attorney General of India, for Respon- 
dents 

JUDGMENT This judgment will dis- 
pose of Civil Writ Petitions Nos. 104 of 
1967 105 of 1967 563-D of 1966 and 

564-D of 1966 

2 On February 9 1959 the Delhi 
Municipal Corporation passed a resolu- 
tion purporting to be under sub-section (1) 
ofS 150 of the Delhi Municipal Corpora 
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Lourenco Rocha v. Eudidas (JetLey J. C.) 

under Section 435 of the Code of Crimi- 
nal Procedure. He accepted the conten- 
tion of the learned Counsel appearing on 
behalf of the accused Lourenco Rocha and 
made a reference to this Court that the 
order passed by the learned Magistrate 
directing seizure of the paddy and its 
delivery to the Sarpanch is not a legal 
order and, therefore, it may be set aside. 

The order of the learned Magistrate 
directing seizure of the paddy was later 
Smed by him by his order dated 
10th November, 1967. 


[Prs. 2-3] Goa 49 


being no allegation that the place intend- 
ed to be searched was used as a place for 
deposit of stolen property the .warrant 
was illegally issued and the inquiry, pre- 
sumably under Section 523, which fol- 
lowed was held without jurisdiction. The 
section does not apply in terms apart 
from the fact that there was no allega- 
tion either in the complaint of the com- 
plainant or in his examination. Section! 
516A of the Code of Criminal Procedure 
also does not apply for the simple reason 
that the paddy seized was not pro- 
duced earlier before the learned Ma- 
gistrate during the course of an in- 
quiry into the complaint filed by the 
complainant. Under t hi s section when 
any property regarding which . any 
ofience appears to have been committed, 
or which appears to have been used for 
the co mmis sion of any offence, is produc- 
ed before any C rimin al Court during any 
inquiry or trial, the Court may make 
such order as it thinks fit for the proper 
custody of such property pending the 
conclusion of the inquiry or trial. 

It is common ground that the paddy 
found from the house of the accused | 
Lourenco Rocha was not produced before; 
the learned Magistrate during the course 
of the said inquiry, and, therefore. Sec- 
tion 516A also cannot be invoked in sup- 
port of the validity of the order passed 
by the learned Magistrate. It is the case 
of the complainant that the paddy was 
removed from his field and that it be- 
longs to him The case of accused 
Lorenco Rocha was that the paddy be- 
longs to him and not to the complainant. 
The question of title etc. remains to be 
decided and, therefore, in this view of 
the matter it could not have been said 
with sufficient legal justification before 
the warrant was issued that in regard to 
the paddy the offence of theft appears to 
have been committed. It is only after 


3. Shri Navelkar, learned Counsel for 
the applicant-accused Lourenco. Rocha, 
contends that the order passed, by the 

learned Magistrate d ^ e l^ 3 * d ° y ?rom 
. 1 QR 7 directing seizure of the paaay num 
S' b SSeri te applicant-acayed m 
its deposit With the Sarpanchof gmbau 
lim has not the support of law. Hesup^ 

ports the referencemade s by 

tion 9o (1) . ,, legality of the 

cedure in support of ^Magistrate. 

SfsfSa totfi eK it is material 

^thltSent 

a Magistrate , of inqffiry as he 

formation and ^ ft ^ s ^ reason to believe 
thinks necessary, has deposit or 

that any place is used- ^L^y gy his 

Gale of stolen property he may y fficer 

warrant authorise to take 

above the rank of a c °^ b Uhh the 
possession of such prop rty be 

police officer reasonably ^ suspects 

— 

ttolTivl'P'SS 1 tf to “ a??4 

l esa !p°i!. n Rocha ^was used for the deposit bave been commmeu. ju. ^ - 

U i „f stolen property. The vrarran ^he conclusion of the trial that the learn- 
? w the learned Magistrate was ad- gd Magistrate can decide the question of 

J? sue x a-y. e police Station Quepem; it owner ship and also whether on the facts 
dressed to the Police ow i; „ Q nffieer » criminal offence is committed 

I agree with Shri Navelkar, learned 
Counsel for the applicant-accused Lou- 
renco Rocha, that the order of the learn- 
ed Magistrate directing seizure of the 
Daddy from the house of the accused 
was not legal This is also the recom- 
mendation of the learned Sessions Judge 1 
which I accept. In this view of the mat- 
Sfte orders dated 13-10-67 and 10-11- 
67 passed by the learned Magistrate are 
hereby set aside and the reference ac- 
cepted The Record and Proceeding 
should be sent back to the learned Magis- 
trate with directions to decide the com- 
plaint filed according to the provisions of 
the law. 


£?ve” 0 tL Sri. % r ‘g 

possession of the . p ^R^ y T , roper ty. The 
deposit , or sale of stolen pr £ for the 
emphasis is on the words is , 

deposit or sale of stolen property 

The section is not intended to apply to 

a 2: tts. -ga 

SSefto be stole. j a* 1 ^! 

rifteil by the Section 98 

information which the ^ . used f or 

lieves that a particular pMce is used mr 

the deposit or sale of stolen Property 
was hdd in that case that on facts there 
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Reference accepted. 
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AIR 1969 GOA, DAMAN AND DIU 50 
(V 56 C 13) 

V S JETLEY, J C 

New Zealand Insurance Company Ltd. 
and another. Appellants v Krishna Naik and 
another. Respondents 

Civil Appeal No 3 of 1967, D/- 11-7- 
1967 

Motor Vehicles Act (1939), Sections HOB 
and 110A — Compensation — Determina- 
tion ■ — ■ Principles 

A distinction is to be made between special 
and general damages The compensation 
to bo awarded to an injured person has to 
be equivalent to the loss or deprivation sus- 
tained taking into consideration the material 
loss and also other relevant factors The 
cntena for determining the compensation 
are not laid down specifically in too Motor 
Vehicles Act but the Claims Tribunal can 
make an award determining the amount of 
compensation which appears to it to be 
just, and specify the person or persons to 
whom compensation shall be paid and in 
making the award the Claims Tribunal s hall 



Cases Referred Chronological Paras 
(1966) AIR 1966 Mad 468 (V 53) » 

79 Mad LW 271, Champalal v. 
Venkataraman 4 

(1963) AIR 1963 Punj 125 fV 50) = 

64 Pun LR 912, State or Punjab 
v Smt. Phool Kumari 4 

ffi 1962 SC 1 (V 49) =* 

1 SCR 929. Gobald Motor 
Ltd. v Vduswaml 4 

(1952) 1952 CA No 89, Taylor y« 

Mayor 4 

(1951) 1951 C A. No 271, 

McCarthy v Coldair Ltd. 4 

(1935) 1935-1 KB 354 = 104 LJKB 
199 Flint v Lovell 4 

B F D’Souza, for Appellants, N S 
Verlekar, for Respondent (1), Respondent 
(2) m person. 

JUDGMENTx This is an appeal filed by 
the appellants against the award by the 
Claims Tribunal under Section HOB of the 
Motor Vehicles Act, 1939 whereby the 
Tribunal determined Rs 3120 as the amount 
of compensation payable by the appellants. 

2. The facts leading to this appeal may 
be broadly stated. It was on 5th February 
1968 at about 10. GO p m that a bcry Da mo 
dax was knocked down by a truck owned 
by appellant (2) The truck was driven by 
respondent (2) Damodar was on a bicycle 
when the accident occurred. He was rush 
ed to the hospital where after medical 
treatment he was discharged on 8th Febru 
ary, 1960 The respondent (1) father of 
Damodar, moved the Claims Tribunal for 
compensation under Section 110A of the 



Motor Vehicles Act The learned Judge 
presiding over the Tribunal examined Damo- 
dar, the respondent (1) and other evidence 
and then determined compensation as stated 
above 


3 Shri D Souza, learned counsel for the 
appellants, attacks the award on various 
grounds, mentioned in the memorandum. 
He concedes that the respondent (2) was 
negligent while driving the truck. Accord- 
ing to him the injuries received by Damo- 
dar did not result in permanent disablement 
and were not of a serious nature Shri 
D Souza objects to the award of Rs 2,000 
as “moral damages' suffered as a result cl 
the accident. The quest cm of compensa- 
tion is to be considered in the context ol 
the injuries suffered by Damodar and also 
other relevant factors Shn D’Souza says 
that distin ction is to be made between spe- 
cial and general damages This is correct 
Assessment of damages is often a difficult 
task. It is well settled that damages are ol 
two kinds — special and general Examples 
of special damages are hospital and medi- 
cal expenses, financial loss of income be- 
cause of having someone to replace the 
injured to cany on his duties Damages ol 
this kind seldom present any serious diffi- 
culty It is the general damages which of- 
ten present difficulty Examples of gene- 
ral damages are pain and suffering reduced 
earning capacity, inconvenience and loss ol 
endowment of life 


4. Shri Verlekar, learned counsel for the 
respondents draws my attention to the 
decision of the Punjab High Court reported 
in State of Punjab v Smt Phool Kumari, 
AIR 1963 Punj 125 This was a case <3 
collision of two vehicles resulting in death 
of pe rson. The facts of each case are dif- 
ferent but the principles stated in this deci- 
sion is of assistance. One of the principles 
is that nothing Is to be paid by way of sola- 
rium. It is also stated that intervention of 
an appellate Court in assessment of dama- 

S es in cases of accident where persons suffer 
eath or are injured is called for only when 
the compensation deter min ed has been 
reached by application of some wrong prin- 
ciple of law, or the amount Is so inordi- 
nately low or the inordinately high that if 
must be a wholly erroneous estimate of the 
compensation determined. This decision 
follows the decision of the Supreme Court 
reported in Gobald Motor Service Ltd. V. 
VelnswamL AIR 1962 SC 1 The case 
with which their Lordships of the Supreme 
Court were dealing was one under the Fatal 
Accidents Act (1855) Subba Rao, J, (as 
he then was), stated that in calculating the 
pecu n i a ry loss to the dependants many 
imponderables enter into the calculation. 
This decision, with respect, is not helpful 
to us In this case we are not dealing with 
a claim under the Fatal Accidents Act. Shri 
Verlekar also relied on the decision 
"Champalal v. Venkataraman’, AIR I960 
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Mad 466. This was a case of tort where, 
on account of the negligence of the tap- 
driver, the' claimant who prosecuted his 
r-tnim under the Motor Vehicles Act became 
lame, in spite of medical treatment m the 
hospital for a period of ten months. The 
learned Judge considered the question whe- 
ther the quantum of compensation awarded 
by the Tribunal was excessive or not; in this 
case the compensation awarded was 
Rs 10864/47. While considering this ques- 
tion the learned Judge considered various 
heads of compensation, such as reasonable 
expenses including expenses for medical 
treatment, nursing, medical appliances and 
also f or loss of earnings as a result ot m- 
iury and, in addition, general damages m 
respect of pain and suffering which the 
claimant had to suffer upto the date of the 
proceedings before the Claims Tribunal and 
also which he was likely to suffer thereafter. 
The learned Judge did not interfere with 
tire quantum of compensation determined 
and, in support of Ms conclusion, he relied 
on the decision in Tlint v. Lovell , _ 1935-1 
KB 354 at p. 860. In that decision the 
House of Lords observed: — s 

“In order to justify reversing the trial 
Radge on the question of the amount ot 
damages it will generally he necessary that 
this court should be convinced either that 
fire Judge acted upon some wrong principle 
of law, or that the amount awarded was so 
extremely Mgh or so very small as to make 
it, in the judgment of this court, an entirely 
erroneous estimate of _the damage to wMch 
the plaintiff is entitled. 

The learned Judge also referred l to .the 
observations of Denning, L. J- m McCarthy 
V. Coldair Ltd., 1951 C. A. No. 271. The 

Ie Ttd" Mrllfcet. put (he <«t 
cally and rightly when he said that 
court would interfere if it £° lts 

‘Good gracious me as Mgh as that. 

In ‘Taylor v. Mayor, Aldermen rmd 
Burgesses of Southampton Lord Denning 

observed: — T 

“When I heard the facts of tMs case. I 
said to myself 'Good ipcious 
that’ for these injuries. (19o2 L. A. ino. os/ 


The criteria for determining the i compen 
nation are not laid down specifically mjhe 
Motor VeMdes Act but the Claims Tribu- 
ndcLnmake an award determmmgthe 
amount of compensation wtoch appears to 
ftto be' just, and specify the P, eT f 1 on ,° r 

sons to whom coropensafaon shg be paid, 

and in making the award the Claims in 
tonal shall specify the amount wMch 
be paid by the insurer. I shall revert to 
tiielTcts of the present case and divide rim 

§SSPi*taST lifted tot. (he . com- 

pensation to he awarded to an injured P?r 
Kin has to be equivalent to the loss or de- 
Jrfvatton sustained taking into account not 


only the material loss, but to some extent, 
the moral damage caused to him. What 
the learned Judge said is correct except for 
the fact that the expression moral damage, 
may have been conveniently avoided. Shn 
Verlekar argues — and not without force — • 
that this expression has been used by the 
learned Judge in support of . determining 
general damages. As, for special damages, 
the learned Judge observed that Damodar 
had to remain without salary for seven 
months and Ms salary being Bs. 70 per 
month he suffered a loss of Rs. 490. . Shri 
D’Souza for the appellants does not dispute 
this assessment He however disputes a 
claim of Rs. 50 per month awarded by the 
learned Judge as maintenance expenses fora 
period of seven months. It is in evidence 
that Damodar was in the employ of one 
Dalai and besides his salary of Rs. 70 he 
was also receiving food and clothing. I 
do not think the assessment of maintenance 
expenses is arbitrary. Damodar was un- 
doubtedly deprived of maintenance expen- 
ses when he was out of employment for a 
period of seven months. The learned Judge 
also took Rs. 60 as medical expenses and 
Rs. 100 as expenses for prosecuting the 
claim before the Tribunal. I am afraid the 
latter amount cannot be allowed. As far 
as the general damages are concerned, it is 
in medical evidence that Damodar had frac- 
ture of both riie bones of the left leg. This 
was confirmed by X-ray taken in the hospi- 
tal. The medical evidence is also to the 
effect that there is a slight change in the 
shape of the downward portion of the leg 
at the level of junction of the 2/3 with the 
1/3, that is, junction of upper portion with 
the lower portion of the leg. TMs injury, 
according to Dr. Lourenco, does not influ- 
ence the functioning of the leg. It is also 
in Ms evidence that when he last examined 
Mm Damodar was complaining of pain in 
the leg and he was advised to use elastic 
bandage. I may next turn to the evidence 
of Damodar. He was examined after about 
seven months from the date of the accident 
and he deposed that Ms leg gets swollen 
if he walks as he used to do. He also 
stated that he was afraid now of walking 
freely and doing heavy work because of the 
fracture in the leg. The learned Judge ob- 
served that the fracture of Damodar left 
“a slight deformity of the downward por- 
tion of the leg” and that he "will have to 
live Ms whole life with such a deformity” 
resulting in some sort of inferiority com- 
plex. The general damages on account of 
the injury caused to Damodar were assessed 
by the learned Judge at Rs. 2,000. Shri 
D’Souza contends that this amount is on 
the Mgh side. Shri Verlekar argues that it 
is reasonable. I do not think the learned 
Judge acted upon wrong principle of law. 
I also do not think that the compensation 
awarded is on the Mgher side. The learn- 
ed Judge had the advantage of seeing tho 
injured and Ms estimate of compensation 
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in view of the facts found by him does not 
appear to be arbitrary I would not_ say 
“Good gracious me, as high as thatl” or 
“Good gracious me as low as that!” for the 
injuries caused to Damodar 

5 Barring a sum of Rs 100 awarded by 
way of compensation for prosecuting the 
claims before the Claims Trib un al , the 
award of the learned Judge determ in ing the 
am ount of compensation at Rs 8020 is 
main tained. This compensation, according to 
the learned Judge was just and I see no 
reason to interfere with the award. In the 
circumstances the appeal filed by the ap- 
pellants is rejected. Section HOB requires 
the Claims Tribunal to specify the amount 
which shall be paid by the insurer This 
specification lias not been done by the learn- 
ed Judge It may be that because the 
truck was insured under a comprehensive 
policy therefore the learned Judge did not 
specify this amount Shn D Souza states 
that the appellant (1) lias deposited a sum 
of Rs 3120 m the office of the Claims Tri- 
bunal. It is directed that the amount of 
Rs 3020 should be paid by the appellant (1) 
and this is the amount which is specified. 
The appeal is dismissed with costs assessed 
at Rs 100 

MVJ/D V C Order accordingly 


.AIR 1969 CO 4, DAMAN AND DID 62 
(V 56 C 14) 

V S JCTLEY, J C 

Keshav Cangaram Prabhu Mhambrey 
and another Applicants v Vasant Atmaram 
Prabhu Mhambrey and another, Respon- 
dents 

Criminal Revn. Appln. No 14 of 1968, 
D/ 5-3-1968, against order of S J D/- 
6-12-1967 

Criminal P C. (1898), Ss 435, 439 — 
Revision relief is not a matter of mere for- 
mality — High Court does not sit in revi- 
sion as Court of appeal to appreciate evi- 
dence — Concurrent finding that applicant 
defamed the complainant — Revision peti 
bon is liable to be rejected in limine — 
(Venal Code (1860), S 499) (Para 3) 

Cases Referred Chronological Paras 
(1966) AIR 1966 Goa 32 (V 53) = 

1966 Cn LJ 1412, Caetano Colaco 
v Joao Rodrigues B 

S V Prabhu, for Applicants 
ORDER] This is a revision application 
directed against the order passed by the 
learned Sessions Judge, dated 6th Decem- 
ber 1967 

2. The prosecution ease was that the ap- 
plicants had defamed the complainant 
Vasant Atmaram Prabhu Mhambrey by 
stating to various persons that the com 
p lainan t had a son from a widow maid ser 


vant, not his wife, and that he was a drun 
kard. The learned Magistrate, after con- 
sidering the evidence of the prosecution 
witnesses and the defence witnesses and 
also the statement of the accused, came to 
the conclusion that this statement was per 
se defamatory, made with a view to harm 
and knowing or having reason to believe 
that such statement will harm the reputa 
bon of the complainant. In this view of the 
matter, he held the offence under Section 499 
of the Indian Penal Code proved and ac- 
cordingly convicted the accused under this 
section and sentenced each one of them to 
pay a fine of Rs 250/- or in default to un 
dergo 30 days’ imprisonment The com- 
plainant was awarded a sum of Rs 200/- 
as compensation out of the fine realised. 
The applicants felt aggrieved by this judg- 
ment of the learned Magistrate and hence 
filed an appeal in the Court of Session. The 
learned Sessions Judge concurred with the 
conclusion of the learned Magistrate and 
dismissed the appeal The applicants then 
approached thii Court in revision. 

3 Shn S V Prabhu, learned counsel 
for the applicants contends that there has 
been a material irregularity in the conduct 
of the trial and consequently this Court 
should interfere in revision, in particular he 
has relied on grounds (5) to (7) in the memo 
of revision These grounds are — \ 

Ground 5 “The lower appellate Court 
ought to have seen that the statements of 
the accused are not properly recorded under 
Section 342 of the Criminal Procedure Codo 
and hence the proceeding is illegal and the 
conviction ought to have been set aside” 

Ground 6 “The procedure followed by 
the trying Magistrate is not warranted by 
law and as such the lower court ought to 
have set aside the order of conviction. There 
are material irregularities in the conduct of 
the proceeding and hence there is failure 
of justice" 

Ground 7 “No opportunity has been given 
to the accused to cross-examine twice all 
the witnesses of the prosecution, as laid 
down in the Criminal Procedure Code ’ 

The other grounds relate to appreciation 
of evidence In the memo of appeal filed 
the two grounds in relation to Section 342 
of the Cr iminal Procedure Code and also in 
relation to the opportunity to cross-examine 
twice were not taken Be that as it may 
there are concurrent Endings of fact record 
jj j Courts below that the ajJphcants 
did defame the complainant In Caetano 
Colaco v Joao Rodrigues, AIR 1960 Goa 
32, the scope of revision petition under Sec- 
bon 435 of the Criminal Procedure Code 
has been explained at some length. The 
circumstances where interference is called 
for by this Court are set out I am not 
sitting hero as a Court of appeal to appre- 
ciate the evidence It was for the learned 
Sessions Judge to appreciate the evidence 
in appeal, and after hearing the learned 
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counsel for the appellants, he came to t he 
same conclusion as the learned Magistrate. 
Shri Prabhu has not been able to make out 
any case for interference in the exercise oi 
revisional jurisdiction of this . Court It may 
be added that revision relief is not a matter 
of a mere formality. The revision petition 
does not disclose any arguable question, hi 
this view of the matter the petition is re- 
jected in limine. It was presumably] be- 
cause the complainant and the petitioners 
are relatives therefore a deterrent sentence 
was not imposed. 

HGP/D.V.C. Petition rejected. 


ATR 1969 GOA, DAMAN AND DIU 53 
, (V 56 C 15) 

V. S. JETLEY, J. C. 

,2gsr?fS "*s d sis 

“SfC. Appln. NO. 1 of 1968, D/- 

4-1-1968. , ^ 0 _ 

avil P. C. (1908), S. lBmd OJ 8, R|_10, 

q 1 “Material irregularity m 8. US H 

relates to material defect of procedure - 

P X S expression a “mated al irregularity”, in 
q Vi 5 no t refer to the decision armed 
H? to die 1 manner in which it is reached 
.relate . » 

Srf farTof fS. W Ion*** 

35ft ?5 

S« « koS s »l MS 

Of S. 115. Case law discussed.^^ ^ ^ 

' uwher the judgment pronounced finally 

?ate Court in the event of decision agamrt 

£ SSffirfuB- time may be given to ton 
uTfilo the written statement. The P°uers 

5 & Appe^te « K JSfe 

than the powers of the Revision ^urt^ 4) 
SVcLcd: Chronolofcal Paras 

^^"ta^v! ^Comarca g 4 
/•tojSf AIR 1964 SC 497 (V 51) = 

(1 1963 M LJ 106 S, S. S. Khanna v. g 

(lOCl/'/TR 1 1961 Andh Pra 102 
C (V4S), Chendraiah v. Seetaram- g 

maiah 
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(1958) AIR 1958 All 830 (V 45), 

Paras Ram v. Mt. Noor Jahan 
Begum , 8 

(1936) AIR 1936 Nag 157 (V 23) = 

ILR (1936) Nag 73, Devidas v. 
Nilkanthrao 4 

(1935) AIR 1935 Cal 102 (V 22) = 

60 Cal LJ 91, Indu Bala v. Lakshmi 
Narayan 

(1934) AIR 1934 Cal 102 (V 21) = 

37 Cal WN 1093, Loke Nath v. , 
Abani Nath 

S. K. Kakodkar, for Petitioners. 

ORDER: This is an application under 
Section 115 of the Civil Procedure Code 
praying for the reasons mentioned therein 
that the orders of the learned Civil Judge, 
Junior Division, Ponda, dated 29th Novem- 
ber 1967 and 20th December 1967 in suit 
No. 31 of 1967 be set aside. 

2. The facts broadly stated are that the 
opponents instituted a suit against the peti- 
tioners in the Court of the Civil Judge, 
Junior Division, Ponda. The Court issued 
a s umm ons to the petitioners to answer the 
averments made in the suit and also for 
final disposal. This summons was in ac- 
cordance with Order V, Rule 5 of the Civil 
Procedure Code. The summons was return- 
able on 3rd November 1967. On this date 
the petitioners did not file written statement 
They were asked to file it on 13th Octo- 
ber 1967. The petitioners asked -for some 
further time for filing written statement and 
the learned Judge adjourned the suit for 
hearing on 29th November 1967. The peti- 
tioners failed to file the written statement 
on that day. The petitioners asked for fur- 
ther time for filing written statement but 
this request was not granted. The peti- 
tioners, according to Mr. Kakodkar, present- 
ed written statement on 18th December 
1967. The learned Judge did not accept 
that written statement and adjourned the 
suit for judgment on 3rd January 1968. 
The petitioners felt aggrieved by this deci- 
sion and filed the present revision petition 
under Section 115 of the Civil Procedure 
Code. 


3, The scope of Section 115 of the Civil 
Procedure Code has been explained at 
length by this Court in Ramanata v. Judge, 
Comarca Court, AIR 1966 Goa 1. Accord- 
ing to Mr. Kakodkar, the learned Judge 
acted with material irregularity when he 
did not accept the written statement pre- 
sented on 18th December. What is “mate- 
rial irregularity” within the meaning of Sec- 
tion 115 has been explained in the above 
decision of this Court. Mr. Kakodkar has 
cited the following authorities in support of 
his argument that this Court should revise 
the interlocutory' order passed by the 
learned Judge refusing to accept the written 
statement presented on 18th . December 
1967. (1) Loke Nath v. Abani Nath, AIR 
1934 Cal 102; (2) Indu Bala v. Lakshmi 

Narayan, AIR 1935 Cal 102; (3) Paras Ram 



54 Goa [Prs 8-4] Ccmcdcao Mann el ' 
v Mb Noor Tahan Begum, AIR 1958 All 
830 (4) Chena nuah v Seetarammaiah, AIR 
1961 Andh Pra 102 (103), and (5) S S 
TTbarma v F J Dillon, AIR 1954 SC 497. 
It is well settled that a case is an authority 
for what it decides The facts of the cases 
cited in the above decisions are distinguish- 
able from the facts of the present case 
AIR 1935 Cal 102 refers to AIR 1934 Cal 
102 A principle is enunciated m these 
decisions to the effect t h at a High Court in 
the exercise of its jurisdiction under S 115 
Civil Procedure Code will not interfere with 
interlocutory orders unless irreparable in- 
jury and inevitable miscarriage of justice 

result therefrom. Another principle rs also 
enunciated that ordinarily the discretion of 
a judicial officer will not be reviewed by 
the High Court in revision. The learned 
Judge in the instant case showed indul- 
gence to the petitioners and gave them time 
to file the written statement twice, but they 
are to be blamed for not presenting the 
written statement within the time required 
by tho Court. It cannot bo said that the 
learned Judge exercised hu discretion in an 
arbitrary manner The Andhra Pradesh 
case dealt with an order forfeiting nght of 
the defendant to file written statement 
This order was held as illegal and reliance 
for this purpose was placed on Section 115 
of the Civil Procedure Code The facts of 
this case are entirely different from the 
facts of the present case AIR 1958 All 830 
deals with a situation where Order 17 did 
not provide for an order striking out the 
defence of a party and therefore the High 
Court interfered with the interlocutory 
order passed by the Lower Court. This 
case also does not assist the petitioners In 
AIR 1964 SC 497, the implications of the 
expression "case decided" have been ex- 
plained by their Lordships at some length 
It is stated that the expression "case" used 
in Section 115 is a word of comprehensive 
import, it includes civil proceedings other 
than suits, and is not restricted by anything 
con famed ra tha section to tho entirety of 
the proceeding in a civil Court. According 
to their Lordships, to interpret this exp res 
sion as an entire proceeding only and not 
a part of a proceeding, would be to impose 
a restriction upon the exercise of powers of 
superintendence to which the Jurisdiction to 
issue writs, and the supervisory Jurisdiction 
are not subject. It was made dear in this 
decision that this expression indudes a part 
of a case and therefore revisional jurisdic- 
tion can be exercised from interlocutory 
orders in certain cases In this case the 
learned Subordinate Judge held by an inter- 
locutory order that the suit filed by the 
plaintiff for recovery of the amounts 
advanced to the defendant was not maintain - 
able This was, in the view of their Lord 
ships, “manifestly a decision having a direct 
bearing on the rights of the plaintiff to a 
decree for recovery of the loan alleged to 
have been advanced by him, which he says 


r. Lily IXSouza (Jet ley J. C) A.LR. 

the defendant agreed to repay, and if the 
expression "case includes a part of the 
case, the order of the Subordinate Judge 
must be regarded as a "case which has been 
decided"" This case also does not assist the 
petitioners The facts are entirely different 
from the facts in the instant case < 

4. Section 115 provides that the High H 
Court may call for the record of any case 
which has been decided by any Court sub- 
ordinate to such High Court and m which 
no appeal Lea thereto, and if such Subor 
dinate Court appears — (a) to have exer 
dsed a Jurisdiction not vested in it by law 
or (b) to have failed to exercise a Junsdio- 
bon so vested, or (c) to have acted m the 
exercise of its Jurisdiction illegally or with 
material irregularity, the High Court may 
make such order m the case as it thinks fit. 
Mr Kakodkar, learned counsel for the peb 
boners, does not rely on clauses (a) anti (b) 
of this section. He relies on Cl (e; and ac- 
cording to him when the learned Judge 
did not accept the written statement pre- 
sented on 18th December 1967 he acted 
in the exercise of his Jurisdiction with 
material irregularity It is an admitted fact 
that the learned Judge has not yet passed 
Judgment m this case It is therefore doubt- 
ful whether an order adjourning tho case for 
Judgment can be regarded as a “caso” with- 
in the meaning of this section. Order XLIIL 
deals with appealable orders One of thek, 
orders from which an appeal lies is an on far 
under Rule 10 of Order VIII pronouncing 
Judgment against a party Order VTR 
Rule 10 provides that "where any party 
from whom a written statement is so re- 
quired fails to present the same within the 
trine fixed by the Court, the Court may 
pronounce Judgment against him, or make 
such order m relation to the suit as it thinks 
fib" 

According to Mr Kakodkar, this rule is 
to be read along with Rule 9 and not 
Rule 1 of Order VIH There axe aethon 
bes m support of his contention, although 
a view is possible t&af Rule 10 may also be 
read along with Rule I If a Judgment is 
pronounced against the petitioners, then, on 
the assumption that Role 10 is to be read 
with Rule 1, the order passed by the learn- 
ed Judge may be appealable. In any 
case the final order pronouncing fudgmoit 
will have the effect of decree and therefore 
is appealable. What is "decree" is defined 
in Section 2 (2) of the Code The Judg- 
ment pronoun cod would undoubtedly satisfy 
the requirements of this definition ana 
therefore is appealable It would be open L 
to the petitioners to satisfy the Appellate!/ 
Court in the event of decision against them! 
that further fame may be given to them to! 
file the written statement The powers cfj 
the Appellate Court in a way, are widen 
than the powers of the Revision Court under] 
Section 115 

I am satisfied in fhw case thaf the discre- 
tion was not exercised arbitrarily by tho 
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learned Judge and I am unable to see how 
the learned Judge acted in the exercise of 
his jurisdiction with material irregularity. 
There is no defect of procedure in this case. 
The expression "material irregularity” does 
not cover either errors of fact or of law. It 
is not the case of Mr. Kakodkar that the 
learned Judge acted illegally. The expres- 
sion “material irregularity’ does not refer to 
the decision arrived at but to the manner 
in which it is reached. The errors contem- 
plated relate to material defects of proce- 
dure and not to errors of either law or fact, 
after the formalities which the law pres- 
cribes have been complied with: Devidas 
v. Nilkanthrao, AIR 1936 Nag 157 (159). 
This case is cited by us at page 15 in AIR 
1966 Goa 1. It would have been a case of 
material irregularity if the petitioners had 
not been given an opportunity' of appearing 
and of being heard. They were given a 
chance of presenting their case. This sec- 
tion can only be invoked when there _ is 
failure of justice due to the procedure in- 
dicated in this section. The learned Judge 
applied his mind and then gave decision. 
He observed the principles of a fair and pro- 
per trial. There was no error committed by 
him but, assuming such error is there, even 
then it is independent of the decision itself 
and therefore clause (c) is not attracted. 

5. It would be open to the learned 
^Subordinate Judge to review his own order 
in case after hearing the petitioners coun- 
sel he is inclined to give further opporhmity 
to the petitioners to present their written 
statement. In case he does not do so it 
would be open to the Appellate Court to 
consider the merits of this case and pass 
such order as is necessary in the ends of 
justice. As it is, the petition for revision is 
not covered by clause (c) of Section 115 
and, accordingly, it is rejected. 

MVJ/D.V.C. Revision rejected. 


AIR 1969 GOA, DAMAN AND DIU 55 
(V 56 G 16) 

V. S. JETLEY, J. C. 

Mani Muttayya Pillay, Applicant v. State, 
Respondent 

Criminal Revn. Appln. No. 22 of 1967, 
D/- 27-3-1968. 

Telegraph Wires (Unlawful Possession) 
Act (1950), S. 7 — Conviction for theft and 
unlawful possession of telephone copper 
wire — Notification delegating power to file 
complaint ns required under S. 7 (1) pub- 
j fished in fact in Gazette of India as cited in 
1 the footnote to S. 7 in AIR Manual, Vol. 15 
P. 592 hut not brought on record — - Com- 
plain ant not stating that the complaint ^vas 
made by or under authority of Central Gov* 
emment or that he was specially empower- 
ed to file that complaint — Held that there 
was no compliance with S. 7 and the Magis- 


trate had no power to take cognizance of 
the offence under Telegraph Wires (Unlaw- 
ful Possession) Act — Conviction and sen- 
tence for the offence of theft under S. 379, 
Penal Code was, however, proper — (Penal 
Code (1860), S. 379). AIR 1960 Pat 243 
and AIR 1967 Delhi 41, Disting. 

(Para 3) 


Cases Referred: Chronological Paras 

(1967) AIR 1967 Delhi 41 (V 54) = 

1967 Cxi LJ 868, Electrical Manu- 
facturing Co. Ltd. v. D. D. 

Bhargava 8 

(1966) AIR 1966 Goa 32 (V 53) = 

1966 Cri LJ 1412 (FB ), Caetano 
Colaco v. Joao Rodrigues 8 

(1960) AIR 1960 Pat 243 (V 47) = 

1960 Cri LJ 845, Rawlagan Singh 
v. State of Bihar 8 


Applicant in person. 

ORDER : This revision application is 
directed against the judgment passed by 
the learned Sessions Judge dated 6th Sep- 
tember, 1967, whereby he confirmed the 
judgment dated 7th July, 1967, passed by 
the learned Magistrate, Bicholim, convict- 
ing the applicant under Section 379, I. P. C. 
and sentencing him to undergo rigorous im- 
prisonment for one year and to pay a fine 
of Rs. 500/- or, in default, to undergo six 
months’ rigorous imprisonment. The ap- 
plicant was also convicted of the offences 
under Sections 5 and 6 of the Telegraph 
Wires (Unlawful Possession) Act, 1950, and 
sentenced to undergo imprisonment for two 
months and to pay a fine of Rs. 100/- or, 
in default, to undergo rigorous imprisonment 
for 15 days. The sentences were directed 
to run concurrently. The applicant was 
found not guilty of the offence under Sec- 
tion 25 of the Indian Telegraph Act, 1885, 
and accordingly he was acquitted. 

2. The prosecution case was that the 
applicant and two others committed theft of 
telephone copper wire from six poles at 
Sarvona between the night of 2nd of April, 
1967, and 3rd of April, 1967, valued at 
Rs. 450/-. A charge was framed against 
the applicant and two other accused under 
Section S79 read with Section 34, I. P. C. 
and also under Section 25 of the Indian 
Telegraph Act, 1885, and under Sections 5 
and 6 of the Telegraph Wires (Unlawful 
Possession) Act, 1950. The applicant plead- 
ed guilty to die charge. _ After examining 
as many as 15 witnesses in support of the 
prosecution case and also after examining 
the applicant, the applicant was sentenced 
as mentioned above. The applicant felt ag- 
grieved against the conviction and the sen- 
tence and moved the learned Sessions Judge 
in appeal. 

In the memo of appeal it was urged by 
the applicant that he pleaded guilty to the 
charge out as far as the sentence is concern- 
ed it is “severe”. The learned Sessions 
Judge considered the question of sentence 
but in view of the fact that the crime of 
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copper wire theft is rampant in this territory 
he declined to reduce the sentence In this 
view of the matter he rejected the appeal 
with the observation that “stealing Tele- 
graph wire” is a serious offence The ap- 
plicant then moved this Court in revis on 
3 I have carefully considered the judg 
ments of the learned Magistrate ana the 
learned Sessions Judge and the evidence re- 
corded by the learned Magistrate and I find 
that the applicant had been properly con 
victed under Section 379 of the 1 P C As 
regards the conviction under Sections 5 and 
6 of the Telegraph Wires (Unlawful Posses- 
sion) Act, 1950 Section 7 (1) thereof pro- 
vides that no Court shall take copizanco 
of any offence punishable under this Act, 
save on comp lain t made by or under the 
authority of die Central Government or by 
an officer specially empowered in this be- 
half by that Government. In the Judgment 
of the learned Magistrate there is a refer 
ence to this provis on and it is stated that 
the power to file a complaint was delegat 
ed by Notification “published m the Gazette 
of India and that it was published is a fact — 
see footnote to the Section 7 in the AIR 
Manual VoL XV p 592” It appears 
through oversight the learned Magistrate 
rebed on this notification cited m the above 
Manual. The said notificabon is not on the 
record. The complainant did not state in 
this case that the complaint was made by 
or under the authority of the Central Gov 
eminent or he was specially empowered to 
file that complaint by that Government 
The learned Assistant Public Prosecutor 
who appeared in the Sess onj Court ex 
plained at the stage of admission 

that there was no notificabon autho- 
rising the complainant to file the com- 
plaint The learned Magistrate relied on 
‘Rawlagan Singh v State of Bihar AIR 
1960 Pat 243 and *Electncal Manufacturing 
Co Ltd v D D Bhargava AIR 1967 
.Delhi 41 m support of the view taken on 
Jsancbon These decisions are not apph 
[cable to the facts of the oresent case. It 
seems through error he relied on certain 
[observations of the Delhi High Court in 
connecbon with a sanction matter arising 
out of the application of the Imports and 
Exports (Control) Act, 1947 It appears 
there has been no compliance with the 
provisions of Secbon 7 and consequently 
the learned Magistrate had no power to 
take cognizance of the offence and hence 
the convicbon of the accused under Sec- 
tions 5 and 6 of the Telegraph Wires (Un 
lawful Possess on) Act, 19o0 was without 
Juns dichon 

In this view of the matter the said con 
vicboa and the sentence are set aside and 
the applicant acquitted of the offences 
under these sections The question regard 
ing compliance with the provisions of Sec- 
bon 7 seems to have escaped the attention 
of the learned Sessions Judge The learned 
Sessions Judge gave convincing reasons in 


support of the sentence of one year and 
the fine imposed on the applicant for the 
offence of theft. This sentence is not at all 
severe The scope of the revision pehtion 
has been explained at length in Gaetano 
Co la co v Joao Rodrigues, AIR 1968 Goa 
32 (FB) 

4. This is not at all a fit case for inter 
ference in die exercise of revisions! Junsdic- 
bon, and accordingly the revision apphca 
bon is rejected in hmine 
HGP/D V C Revision application 

rejected. 


AIR 1969 COA, DAMAN AND DIU 50 
(V 50 C 17) 

R S BINDRA, AddL J C 
Phiroz Je han guji Dastur Pebhoner v 
State, Respondent. 

Reference No 153 of 1968 D/ 18-9- 
1968 

Goa, Daman and Diu (Laws) Regulation 
(12 of 1962) Secbon 4 (2) (d) — Scope — 
Clause applies only to such mvesbgabons 
that were pending when the Regulation 
came into force — Invesligabons commenc- 
ing after Regulahon came into force liave 
to be under Criminal P C (1898) even if 
offence has been committed prior to the 
coming into force of Regulation — Lt. Gov 
omer’a order D/ 6-11-63 directing invesb 
gabons in rclabon to offences committed 
prior to Criminal P C being made apph 
cable, according to law in force in the 
territory, held was ultra vires AIR 1935 
Raj 135 (FB) and AIR 1955 Raj 203, Rel. on. 

(Paras 6 8) 

Cases Referred Chronological Paras 
(1955) AIR 19o5 Raj 135 (V 42) = 

ILR (1955) 5 Raj 693 (FB) Baha 
dur Singh v Rajpramukh of Raja 
Sthan 8 

(1955) AIR 1955 Raj 203 (V 42) 
Puishotam Singh v Narain Singh 7 
G A. Merchant, for Pebhoner S Tamba, 
Osft Voaf&B firm Sfcfte 

ORDER. The facts bearing on this revi 
sion pebbon can be gathered from the 
complaint filed by Phiroz Jehanguji Dastur 
against the accused Roshan Jal Nanavaty 
Homi Dhunj'bhoy En gi neer and Mohamed 
all Alibhai Damama m the Court of the 
Judicial Magistrate at Daman under Sec- 
bons 120B 403 448 341 454 and 114 of 
the Indian Penal Code The accused No 
2, Homi Dhunubhoy Engineer it js said, is 
a member of the bar and happens to be the 
attorney of accused no 1 Roshan Jal Nana 
vaty Accused No 1 owns at Daman a 
property known as Roshan Abad and she 
used to run hotel business therein in the 
name and style of Brighton Hotel On 30th 
of April I9o3 runs the complaint, the ac- 
cused No 1 executed a lease agreement in 
favour of the complainant respecting the 

JL/KL/E717/68 * 
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aforementioned Brighton Hotel. The com- 
plainant was put into possession of the de- 
mised property on 10th of June 1953. On 
4-9-1953 accused Nos. 1 and 2 approached 
Mr. Mehta, a solicitor of the complainant, 
requesting him to prevail upon the com- 
plainant to surrender possession of the 
Brighton Hotel to them. The complainant 
when summoned refused to oblige the ac- 
cused. The said two accused put more 
pressure on the complainant through their 
own solicitor Mr. Eruch Dastoor but the 
complainant refused to yield. On or about 
7th of September 1953 all the three accused 
went to the premises of the hotel and de- 
manded of D’Souza, the complainant’s 
manager in the hotel, to vacate the premises 
and on his refusal to comply with the 
demand made he was forcibly pushed out 
of the hotel and the possession thereof 
taken over by them (the three accused). 

On 25-9-1958 the complaisant gave 
notice to accused nos. 1 and 2 (in relation 
to occurrence dated 7-9-1953) through his 
solicitor but it remained unacknowledged. 
It was on 5th of November 1962 that 
Phiroz Jehangirji Dastur filed a complaint 
in the Court of the Presidency Magistrate 
at Bombay against the three accused. That 
complaint was dismissed on 10-5-1963. The 
complainant took the matter in revision to 
the High Court at Bombay and Mr. Justice 
Naik accepted the revision by his order 
dated 11-10-1963 and remanded the case "to 
the trial court directing it to proceed there- 
with according to the provisions of law. 
Thereafter the Magistrate discharged the 
accused after recording some evidence of 
the complainant on the ground that without 
previous sanction of the State Government 
in terms of Section 188 of the Criminal 
Procedure Code the charge levelled against 
the accused could not be enquired into. 
This order necessitated another revision on 
behalf of the complainant. However, this 
time he did not meet better fate because 
Mr. Justice Naik dismissed the revision peti- 
tion by his order dated 11th of December, 
1964. 

Mr. Justice Naik, it is said, expressed^ the 
opinion in his order dismissing the revision 
petition that it would be open to Dastur to 
lodge a complaint at Daman since the 
Indian Penal Code and the Criminal Proce- 
dure Code had been extended to the terri- 
tory of Goa, Daman and Diu. It is in these 
circumstances that the complaint was 
lodged on 30th of March, 1966 in the 
Court of Shri D. H. Patel, the Judicial 
Magistrate, First Class, Daman. That 
Magistrate made over the complaint to Shri 
Argemiro Fernandes, another Magistrate at 
Daman, for disposal according to . the 
Portuguese Law. Shri Fernandes conse- 
quently sent the complaint to the “Dele- 
gado” under the provisions of the Portuguese 
Decree Law No. 35007 dated 13-10-1945 
by his order dated 10-5-1966. 


2. Aggrieved by Shri Fernandes’ order 
dated 10-5-1966 the complainant lodged a 
revision petition in the Court of Sessions 
Judge at Panaji. It was urged before the 
Sessions Judge that since the Indian Penal 
Code and the Criminal Procedure Code had 
been extended to the territory of Goa, 
Daman and Diu with effect from 1st of 
November 1963 the complaint should have 
been dealt with in the manner prescribed 
by these Codes and as such the order of 
Shri Fernandes sending the complaint to the 
“Delegado” for investigation was bad in 
law. The Sessions Judge was clearly of the 
opinion that since the offences were alleged 
to have been committed before the Indian 
Penal Code had been extended to the terri- 
tory of Goa, Daman and Diu, the Indian 
Penal Code did not govern the matter. 
However, respecting the contention that the 
Criminal Procedure Code should govern the 
proceedings of the complaint the learned 
Sessions Judge could not express any final 
opinion. It appears that on the basis of 
order No. GAD/74/63/25007/dated 6-11- 
1963 issued by. the Lt. Governor the Crimi- 
nal Procedure Code was not being applied 
to criminal cases in relation to offences 
committed prior to 1-11-1963. The Ses- 
sions Judge doubted the validity of that 
order. However, since it was brought to 
his notice that a writ petition under Arti- 
cle 227 of the Constitution challenging that 
order was pending in this Court he sug- 
gested to the parties to approach this Court 
with the prayer that the revision application 
should be taken up for decision along with 
that writ petition. Obviously it was pur- 
suant to that suggestion of the Sessions 
Judge that Phiroz Jehangirji Dastur filed a 
separate revision in this Court. The pray- 
ers made in the revision petition are, (1) 
that the Revision Petition No. 34 of 1966 
and the Writ Petition No. 91 of 1966 be 
heard together, (2) that the Government 
Order dated 6-11-1963 as also the Magis- 
trate’s Order 10-5-1966 be quashed, and (3) 
that a direction be issued to the Magistrate 
at Daman to proceed with the complaint 
in _ Accordance with the provisions of the 
Criminal Procedure Code. It may be stated 
that 3 recommendation made by the Ses- 
sions Judge in his reference to this Court 
was that the complainant be directed to 
amend his original complaint so as to men- 
tion the charges in reference to the provi- 
rions of the Portuguese Penal Code. 

3, The prayer that the Magistrate be 
directed to proceed with the complaint in 
accordance with the provisions of the Crimi- 
nal Procedure Code was hotly contested by 
Shri S. Tamba, representing the respondent, 
the Union Territory of Goa, Daman and 
Diu, However, Shri Tamba could not sup- 

ort the validity of Lt. Governor's order 
ated 6-11-1963. It may be mentioned 
that the Writ Petition No. 91 of 1966 where- 
in the validity of Lt, Governor’s order dated 
6-11-1963 was challenged was disposed of 
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without deciding that point before the revi- 
sion petition came up for hearing 
4 Proceedings done m the Magistrate’s 
Court at Daman and the arguments address- 
ed before the learned Sessions Judge at 
Panaji brmg out clearly that the Magistrate’s 
order dated 10-5-1986 sending the com- 
plaint to the "Delegado" in terms of Decree 
Law No 35007 was supported on behalf of 
the State on the basi3 of Lt Governor’s 
order dated 6th of November, 1963 Since 
the legal validity of that order has been 
assailed by Shri Merchant cm behalf of the 
petitioner, it is appropriate that the Order 
should be reproduced hero in extenso It 
runs as under— 

"In exercise of the powers conferred by the 
Goa, Daman and Dm (Administration) Re- 
moval of Difficulties Order, 1962, and 
notwithstanding anything to the contrary 
contained in any law for the time being in 
force in this Territory the Lieutenant Gov- 
ernor makes the following order 

All criminal proceedings In relation to 
offences committed prior to the date of 
coming into force of the Cr imin al Proce- 
dure Code shall be earned on under the 
law in force m the Territory before that 
date" 

This order was passed by the Lt Gover- 
nor in exercise of the powers conferred by 
the Goa, Daman and Dm (Admin- 
istration) Removal of Difficulties Order. 
1962, hereinafter called the Removal 
of Difficulties Order The latter 
order had been made by the Central Gcv- 

I 

President of Portugal, 

Overseas Minister 
(Mimstro do Ultramar). 

Governor Ceneral of the 
State of India 
Secretary General 

Police Commandant 
(Comandante-geral da Po h cia) 

The order of the Lt Governor dated 6th 
of November, 1963 is clearly m the nature 
of legislation. It was, therefore, incumbent 
on Shri Tamba to convince this Court that 
such power of legislation vested under any 
law which was in force immediately before 
the 20th of December 1901 in Goa, Daman 
and Dm in the President of Portugal, or 
Overseas Minister or Governor General of 
the State of India, the three functionaries 
mentioned in Column I of the table and 
whose functions under the Removal of Dif- 
ficulties Order were assigned to the Admi- 
nistrator Since Shn Tamba was unable to 
ate any such law, a conclusion must follow 
that the Lt Governor had no legal sanction 
for issuing the order dated 6-11 1963 As 
such that Order has no binding value on 
Courts or on any other functionary or on 
the citizens. Shn Tamba, it would thus 


emment in exercise of the powers confer- 
red by Section 8 of the Goa, Daman and 
Diu (Ad m i nistrabon) Ordinance No 2 of 
1962, hereinafter called the Ordinance. 
Section 8 of the Ordinance provides that if 
any difficulbes anse in giving effect to the 
provisions of the Ordinance or in connec- 
tion with the administration of Goa, Daman 
and Diu, the Central Government may, by 
order, make such further provisions as ap- 
pear to it to be necessary or expedient for 
removing the difficulties Shri Merchant, it 
may be stated at the outset, did not chal- 
lenge the validity of either the Ordinance 
or the Removal of Difficulties Order He 
only assailed the vires of Lt Governor's 
order dated 6th of November, 1963 The 
Lt Governor could have at the best issued 
order only under Para 2 of the Removal of 
Difficulties Order That para enacts that 
for the period during which any law in 
force immediately Before 20th day of 
December 1901 in Goa, Daman and Diu or 
any part thereof is not adapted under sub- 
section (2) of Section 4 of the Ordinance, 
the powers conferred and duties imposed by 
or under any provision of such law on any 
functionary specified in Column I of the 
Table given below para No 2 shall, unless 
such provision is inconsistent with, or 
repugnant to, the provisions of the Consti- 
tution, be exercisable and performed sub- 
ject to such directions as the Central Gov- 
ernment may give, by the functionary spe- 
cified in Column II thereof The table 
given below para No 2 is as follows — • 

n 


Administrator 


Chief Civil 
Administrator, Goa 
Senior Superintendent 
of Police, Goa. 

appear, was perfectly Justified in conceding 
that the Magistrate’s order dated 10-5-1960 
cannot be supported on tho basis of the 
Lt. Governor’s order dated 6-11 1993 


5 Shri Tamba, however, supported the 
impugned order of the Magistrate on the 
tasis of sub-section (2) of Section 4 of the 
PSg? “P* D™ (Laws) Regulation No. 
12 of 1962, hereinafter referred to as the 
Regulation Sub-secbon (1) of Section 4 of 
the Regulation prescribes that any law In 
force in Goa, Daman and Diu or any area 
thereof corresponding to any Act referred 
to in Section 3 or any part thereof 
stand repealed as from the c omin g into 
force of such Act or part In Goa, Daman 
and Diu or such area, as the case may be. 
Sub-section (2) of Section 4 of the Regula- 
tion is in the following terms- — 



favour of the contention canvassed by Shn 
Merchant In the first instance the phraseo- 
logy of Clause (d) indicates that the investi- 
gations which are declared immune from 
the operation of sub-section (1) of Section 4 
— ~ TtrfvrA np.nrlincr nn the date 
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"( 2 ) Nothing in sab-section (1) skffl affect 

(i 1 tie previous operation of any law so 
o? Sything ? doly done or soffesed 

thereunder; or . AKHiration or lia- the operation ot suD-secnon ir; or oecuou «± 

(b) any right, pnvdege, obhga ^ ^ those which were pending on the date 

bility acquired, accrued or incurreu Regulation came into operation, and 

any law so repealed; or mimshment the investigations which had to be under- 

(c) any penalty, forfeiture P taken in reference to pre-Regulation offences 

incurred in respect of any offe reported after the enforcement of the Regu- 

ted against any law so ^P^nr’oceeding or lation are not saved by Clause (d) of Sec- 
' (d) any investigation, tion 4 (2). Shri Tamba could not contro- 

remedy in respect of any ^cn rignu, ^ ffie conclusion that the expressions 

lege, obligation, liability, penalty, i ‘investigation and legal proceeding” used in 

or punishment as aforesaid, nceed- Clause (d) are such which were pending 

SuTany sudi investigadon l^l proceed^ ^ ^ Regulation came into force Hew- 
ing or remedy may be {orfeiture ever, he urged that the words and any 

or enforced and any such ^ ^ such, investigation, legal pro— 


ever, ne urgea mat mo wuiua tutu cm; 
such investigation, legal proceeding or 
remedy may be instituted, continued or en- 
forced and any such penalty, forfeiture or 
punishment may be imposed as if mis 

A Tioon mnr?A nnmmnf? 


or enforced and any suen 
or punishment may be imposed as if tms 
Reflation had not been made. 

Provided that anything done or any ^ punishme nt may De imposeu as il ^ 

' «n, taken (including any appointment or ^ _ ktJon fod not been ma de , occurring 
delegSon S, notification, i^rionor clause (d) bring out clearly the 

forection issued, form, bye-law or scheme le ^ lative intendment and that that intend- 
S2 certificate obtained, patent penmt & ^ investigations re latmg to pre- 

Wkcence granted, or registration effected) Regulation offences are not subject to the 
q nnv cxich law, shall be deemed provisions of Section 4 (1) even if such of- 

We been done or taken under the corres- £ enceJ . were reporte( j t0 the investigating 
Wing provision of the Act n wSe to authorities after the Regulation came into 
(5oa, Daman and Dm an operation. ^ 

ompmeded 6 by anything done or any action argument was chiefly founded on the 

token 3 under the sSdAct.” words “may be instituted, continued or en- 

taken un of cl. (d) forced” forming part of the portion of Sec- 

Shri Tamba mged ^ in-between Ron 4 (2) just reproduced. The precise 

of sub-section (2) that follows to argument of Shri Tamba was that foe verb 
that clause and the Prows investigations “instituted” governs foe noun investigation 
support bis argo™ committed before that precedes it and that since foe expres- 

respecting the often c < -° R ave to be sion “instituted” means Mid connotes un- 

foe Regulation came into io^ q£ &e and not conti nued” therefore Parha- 

conducted under p r F ce dure Code even ment clearly intended that investigations 
Portuguese about the offences undertaken even after foe Regulation in 

though the complamts _ shrf M erchant reference to foe offences committed prior 
are lodged after that - we R set . thereto shall be governed by foe provisions 

urged, has any vested 0 f foe Portuguese Criminal Procedure Code. 

inanv procedural law, that any change I have not been impressed about foe 
nght m any mu bas retrospective et- 

ti % f — MytMfSS.*S 

to iuic.a prareoamgs present case 


I have not been impressed about foe 
soundness of this argument. If the expres- 
sion “investigation” used in clause (d) means 
investigation pending on the date the Regu- 
lation came into force, a. conclusion not 
contested by Shri Tamba, then foe expres- 
“mimcHtraHnn” used in the lines be- 


to i^dST^chln foe Present case 

fo^orocedure prescribed by the Crunmal contestea Dy 0 ira iau.ua, atau 

£1°^ Code of India rather by Portu- sion “investigation” used in foe hnes be- 
^p d Crim£aI Procedure Code shall govern ^een dause^ (d) and foe subsequent proviso 
g® “ e JSSias relating to foe complaint ^ mean on ly that investigation which was 
*5®. reminder to this submission of ^ding 0 n that date. It is for the reason 

ite was that it is within the $, at ^ expression “investigation used in 


firisuS? competence of Parliament to ^ ^ % preceded by foe adjective 

Legislative comp foe repealed « That adjective has obviously refer- 

keep ahve whofty b making a ‘investigation mentioned in 

AC -towI fofoe repealing Act and ckuse Therefore, foe argument of 

foe Parliament did keep alive foe provi- shri T amba though a^awnlly pkiusible 
™S the Portuguese Criminal Procedure d ^ te ingenious nevertheless is without 
SSL “ JSting the investigations m refer- ^ merit The use of the verb instituted 
c d o to“?ho oiences committed before foe need no t deter foe Court from adopting, the 
r ^nrnt of the Regulation by Clause (d) d urge d by Shri Merchant because it is 

WWrion (§ of S^crion 4 thereof. SeSe that concerning ■ an ^offence re- 

o rlt LLa. «« u KSoS safsss: w i^s- 
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the date of its enforcement Qua such a 
cas e it can be legitimately urged that the 
investigation was pending though it had yet 
to be instituted of undertaken. 

In this mann er the significance of the words 
used in the Lines between Clause (d) and 
the proviso can bo fully comprehended and 
the apparent contradiction between them 
and the phraseology of Clause (d) got over 
Hence I feel satisfied that only those 
Investigations were declared i mm une by 
Clause (d) from the repealing provisions 
enacted in Section 4 (1) of the Regulation 
which were pending on the date the Regu 
lahon came into farce and arose out of of 
fences which had been committed on or 
before that date The consequence that 
ensues is that the investigations which have 
to be embarked upon pursuant to a com 
plaint lodged after the Regulation came into 
force m relation to the offences committed 
before that event have to be conducted by 
the provisions of the Cr iminal Procedure 
Code of India. 

7 Sub-section (2) of Section 4 of the 
Regulation minus the proviso corresponds 
exactly with Clauses (b) (c) (d) and (e) of 
Section 6 of the General Clauses Act of 
1897 The two provisions are almost iden 
tical word for word. Shn Tamba heavily 
relied upon the interpretation placed by the 
various High Courts and the Supreme Court 
on the provisions of Section 6 of the Gene* 
ral Clauses Act to shore up his contention 
that Clause (d) of Section 4 (2) of the Regu 
lahon includes the investigations started on 
or alter die date the Regulation came into 
force in reference to offences committed be- 
fore that date However he was unable 
to cite any direct authority to support that 
contention A Division Bench of the Raja 
sthan High Court had an occasion to era 
mine Clause (e) of Section 6 of the General 
Clauses Act m the case of Purshotam Singh 
v Narain Singh, reported in AIR 1935 Raj 
203 Chief Justice Wanchoo of that High 
Court (as he then was) said, while speaking 
for the Court, that Section 6 (e) of the 
General Clauses Act has nothing to do with 
the forum where the investigation, legal 
proceeding or remedy has to be pursued. 

If the repealing Act, it was held, further, 
provides a new forum where a legal pro- 
ceeding coming on before the repealing Act 
came into force can be pursued thereafter 
the forum must be as provided in the re- 
pealing Act and that no party can insist that 
the forum of the repealed Act must conh 
hub It is germane to point out that CL (e) 
of Section 6 of the General Clauses Act 
exactly corresponds with clause (d) of Sec- 
tion 4 (2) of the Regulation. 

8 The /acts of the Rajasthan case may 
be examined to bring out the exact sigm 
ficance of the aforementioned observations 
made by the High Court in that case 
Thakur Pratap Singh, the holder of the 


Jagir of Tilola, died in September 1952 
without leaving any male issue Disputes 
arose between Purshotam Singh and Narain 
Singh as to who was the successor to the 
Jagir of Jilola. Article VII (3) of the Cove- 
nant which created the State of Rajasthan 
with effect from 7-4-1949 provided that 
the exclusive jurisdiction to recognise suc- 
cession would be in the Rajpramukh of the 
new State In exercise of that jurisdiction 
the Rajpramukh of the Rajasthan State de- 
clared Narain Singh as the successor to the 
Jagir of Jilola Having felt aggrieved with 
that decision of the Rajpramukh, Purshotam 
Singh moved a writ petition in the High 
Court under Article 220 of the Constitution. 
Earlier, a Full Bench of the Rajasthan High 
Court had held in the case of Bahadur 
Singh v Rajpramukh of Rajasthan, AIR 1955 
Raj 135 that the Rajpramukh of Rajasthan, 
or for the matter of that; of any other State 
in India, had no sovereign powers whatso- 
ever left in him after the coming into force 
of the Constitution of India, and so what 
ever sovereign powers the Rajpramukh could 
exercise under Article VII (3) of the Cove- 
nant of Rajasthan before the Constitution 
of India came into force could not be exer 
rased by him after the Constitution came 
into effect 

It was further held that a decision by the 
Rajpramukh m the matter of recognition of 
a successor to Jagir after the coming mto 
force of the Constitution on 26-1 1950 does 
not bar a civil suit It was contended be- 
fore the High Court on behalf of Narain 
Singh that even if the Constitution had im- 
pliedly repealed Article VII (3) of the Cove- 
nant as held in the case of Bahadur Singh, 
Section 6 (e) of the General Clauses Act 
will apply, and the Rajpramukh would still 
have the power to recognise succession to 
Jagus 

The manner in which this argument was 
repelled by the High Court cannot be stated 
better than in the words of the High Court 
itself The relevant part of the judgment 
reads as linden 

“(11) lastly it was urged that even if 
the Constitution impliedly repealed Arti- 
cle VII (3) of the Covenant, Section 6 (e). 
General Clauses Act, will apply, and the 
Rajpramukh would still have the power to 
recognise succession to jagirs Assuming, 
but not deciding, that Section 6 General 
Clauses Act, applies to the circumstances of 
this case we have to see what Clause (e) 
of that section provides It lays down that 
the repeal shall not affect any investigation, 
legal proceeding or remedy in respect of 
any such right, privilege etc. 

This clause has, in our opinion, nothing 
to do with the forum where the mvesbga 
bon, legal proceeding or remedy has to be 
pursued. If the repealing Act provides a 
new forum where a legal proceeding com- 
ing on from before the repealing Act came 
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into force can be pursued thereafter, the 
forum must be as provided tojbe repealing 
Act, and no party can insist that the forum 
of the repealed Act must continue. 

In the present case the Constitution has 
repealed Article VII (3) of the Covenant 
The new forum after the repeal of Art 
cle VH (3) is the civil court by virtue of 
Section 9, Civil P. C. Therefore it ^ not 
possible for any one to insist that thejgd 
forum mentioned in Article VII (3), namely 
the Rajpramukh, must still continue even 
with regard to pending proceedings. There 
is no force therefore in this argument either. 


9. As a result, I accept the revision peti- 
tion, quash the order dated 10-5-1966, and 
direct the Magistrate to proceed with the 
complaint in the manner outlined in the 
Criminal Procedure Code of India. How- 
ever accepting the recommendation of the 
learned Sessions Judge I direct the peti- 
tioner to amend his complaint m such a 
way that the offences alleged to have been 
committed by the accused have reference 
to the Portuguese Penal Code and not to 
the Tnrlinn Penal Code. This is for the 
reason that the offences are alleged to have 
been committed when the Portuguese Penal 
Code was in force. 


These observations of the fhgh _ Court, 
,vith which I ffVGVbfK” nTd 

a?* * ?£{£& ms 

that the repeal of the Portuguese Tc &e 
Procedure Code by Section ( . / accuse d 
Regulation did not deprive the accusea 

s^byx; ^ Vsss ms 
ss 

?n«lQRR referring the complaint to the 

ta™ i»S mv=stiS>aoos to K> 

Tt forte « Wrf CL W 

of “Sion 4 ( 2 ) ot fe®fto^atfte 

to investigations penda* aM * 0 f £ &e 
Regulation came into foree &gt 

investigations whi< ^ tQ ^ offences 

date though before that date, and, 

sssSiS te 

justification for msisbng tottte ® 

sthan High Court je y - t about suc- 
Narain Smgh to hutnot from 

cession to jagir settl yjj ( 3 ) 0 f the 

' forum mentioned m ^ qjvR Court in 
Covenant but only fro . c Ci il p r0C edure 

the right to , dies 

of Section 4 (2) of the forum 

not tantamount to s * l v Portuguese 

for investigation envisaged by ro b 
Code is also guaranteed to them. 


GGM/D.V.C. 


Petition allowed. 
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R. S. BINDRA, Addl. J. C. 

Agenda Olimpia (Cement), Petitioner v. 
Govt, of India, through the Administrator 
of the Union Territory of Goa, Daman and 
Diu and others. Respondents. 

Writ Petn. No. 25 of 1968, D/- 4-11- 
1968. 

(A) Constitution of India, Arts. 19(l)(g), 
19 (6) — Article 17 of Portaria No. 7012 
requiring inspection and certificate of Health 
authorities about fitness, of property or part 
of b uildin g for occupation, does not contra- 
vene Article 19 (1) (g) — It is in the 
interest of general public and constitute no 
unreasonable restriction on citizen in exer- 
cise of their right under Article 19 (1) (g). 

(Para 7) 

(B) Constitution of India, Artide 226 — 
Power of High Court under — Article 17 
of Portaria No. 7012 — Certificate concern- 
ing godown in dispute — Health autho- 
rities have power to insert condition that 
cement should not he stored therein — 
Petitioner acquiescing in the terms of orders 
forming part of Certificate — 7 Orders not 
quashed under Article 226. 

The power conferred on the High Court 
under Article 226 is purely discretionary 
and though no limits can be placed upon 
that discretion it must be exercised along 
recognised lines and not arbitrarily. One 
of the limitations imposed on the High 
Courts by themselves is that they vml not 
exercise jurisdiction in writ cases unless sub- 
stantial injustice has ensued or is likely to 
ensue. The High Courts will not allow 
themselves to be turned into courts ot ap- 
peal or revision to set right mere errors ot 
law which had not occasioned injustice in a 
broad and general sense. Case law disc. 

(Para 10) 

The real object behind Article 17 .of Por- 
taria 7012 is to safeguard the health of the 
commu nity at large and not merely to aa - 

LL/LL/F626/6S 



02 Goa [Prs 1-3] Agenda Olimpia v Govt, of India (Bmdra Adcfl. J C) A.LE. 


vance tie interest of that individual wio 
happens to occupy tie budding concerned. 
The condition inserted in the certificate 
concerning the god own in dispute that 
cement should not be stored therein is not 
beyond the power given to the health autho- 
rities by Article 17 of Portana. (Para 9) 
Where the petitioner had acquiesced in 
the terms of orders forming part of Certifi 
cate under Article 17 of Portana No 7012 
he could not challenge the validity of the 
certificate but was bound by the terms 
thereof Discretionary power under Arti 
cle 220 could not be exercised to quash the 
orders (Para3 12, 11) 

Cases Referred Chronological Paras 
£1937) AIR 1957 SC 397 (V 44) = 

1957 SCR 233, Pannalal Bnjraj v 
Union of India 10 

(1956) AIR 1956 SC 479 (V 43) = 

1956 SCR 267, Btdi Supply Co v 
Union of India 10 

(1935) AIR 1955 SC 425 (V 42) =* 

1955-2 SCR 1 Sangram Singh v 
Election Tribunal 10 

Ataide Lobo, for Petitioner; S Tamba, 
Govt Pleader, for Respondents 

ORDER Tins wnt petition under Arti- 
cle 228 of the Constitution of India has 
been made by Agenda Olimpia (Cement) 
a partnership concern, through its partner 
Nanmdas Popatlal challenging the validity 
of certain orders made by the respondents 
directing the petitioner to stop the storage 
of cement in a building, situate at Margao 
which the petitioner had taken on lease 
from Ramesn Poi Raiturcar on 7-0-1960 
S The facts bearing on the pebbon are 
that on 24-10-1960 the Health Officer of 
Salcete at Margao addressed a letter to the 
pebbon er requesting it to remove the 
cement stored m the godowns by the end 
of December 1960 The Health Officer 
it appears had been forced to write that 
letter because of the various complaints re- 
ceived by him about the nuisance created 
by the storage of cement in the godowns 
by the pebboner It is said that on 31 10- 
1960 the pebboner filed an appeal with the 
Director of Health Services against the 
order con tain ed m the aforementioned letter 
of the Health Officer It was contended 
in that appeal that if the direction had 
been given by the Health Officer for re- 
moving the cement stored in the godowns 
in terms of Article 17 of Portana No 7012 
dated 17 9-1957, then that direction was 
bad in law because the ‘Certificado de 
* habitabilidade'/ issued under that Article is 
meant to protect the health of the occupier 
and not the interest of third persons On 
5-12-1 966 the Health Officer wrote another 
letter to the pebboner mentioning that an- 
other complaint had been received by him 
against the inconvenience arising out of the 
storage of cement in the godowns. 

This complaint was made by M/s West 
Coast Corporation. In reply to that 


letter the pebboner took the stand that they 
were enbtled in law to use the godowns for 
the purpose of storing cement and as such 
there was no justification in c allin g upon 
them not to use the godowns for that pur 
pose The tension between the pebboner 
and the Health Directorate, however, abated 
considerably when the Secretary of the 
Government in the Industries and Labour 
Department made an order approving the 
storage of cement by the pebboner m the 
godowns until the multi storeyed budding 
located near the godowns was occupied by 
permanent dwellers, but thu approval was 
subject to certain condihons menbcmed in 
the letter addressed by the Director of 
Health Services to the Health Officer Sal 
cete and a copy whereof was endorsed to 
the pebboner The condibons menboned 
were, (1) loading and unloading of more 
than 100 bags of cement should be carried 
out between 8 00 p m and 8 00 a. m , (2) 
unloading of upto 100 bags may be carried 
on dining the day but only through the 
back door; and (3) in case the bags are to 
be loaded in a lorry it (the lony) shall be 
kept at more t han 20 metres from the go- 
down. As a consequence of the order 
made by the Secretary nothing of noto hap- 
pened during the year 1907 


“ or January rvua too Health 

umcer Salcete once again directed the peb_ 
boner to stop the storage of cement in the* 
godowns It was pointed out to the peti- 
tioner that in terms of the certificate dated 
oth June I960 no cement could be stored in 
the godown and that concession had been 
given to the pebboner to utilise the go 
downs for the purpose until the occupahoi 
of the nearby budding by permanent dwel 
tors It was then stated that since tha 
budding had been occupied by the perma 
cent dwellers and that since the btnldmi 
v j godowns in dispute form l 
o^pied and the ocen 
pants had made complaints in regard to thf 
i du fi, nms3 pce, storage of th< 
Eodowns could not be per 
Peb on°? er lf 13 claimed, lodg 
011 29-1 1968 ™th the Directa 
2LS < < ? e 7 1 f es a S a mst the order con 
r ij"r that letter Since the pebbonei 
the direcbon giver 
! etter » “Other such letter was issued 
by the same officer on f" * 


It was menboned fa this letter that the 
government had withdrawn the permission 
grven t o th e pebboner to store cement in 
the godowns The letter was followed by 
,17-4-1668 i ssned by the 
Ma ndat e! ar of Salcete calling upon the peh- 
faon er t o stop storage of the cement in the 
godowns within 4 days on the pain of coer 
erve proofings being initiated for enforce- 
ment of the order The pebboner chal- 
lenged the validity of this order on the 
grounds outlined in para 17 of the petition. 
It was also urged in that para of the peti- 
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tion that the Government had no jurisdic- 
tion to interfere with the manner in which 
the private buildings are utilised by the 
lessees. It was alleged that the “Certificado 
de Habitabilidade” contemplated by Art. 17 
of the Portaria has reference to the fitness 
of the building for occupation and that the 
. conditions under which the business shall 
be carried out in the building cannot be in- 
corporated in it As such, it was pleaded 
further, the respondents cannot direct the 
etitioner not to store cement in the go- 
own on the basis of that certificate. 

4. Various orders issued by the respon- 
dents were also assailed on the ground that 
they violated the fundamental rights of the 
petitioner guaranteed by Art 19 (1) (g) of 
the Constitution. It was contended that 
the respondents had failed to indicate under 
what provision of law they could direct the 

etitioner not to store cement in the go- 
own and so the direction issued had no 
legal sanction. The principles of natural 
justice were also invoked in assailing the 
validity of the orders inasmuch as, it was 
asserted, no opportunity for hearing had 
been given to me petitioner before they 
were made. 

5. The prayer made by the petitioner 
was that this Court issue a writ of certio- 
rari or any other writ, direction or order 

“•.under Article 226 of the Constitution setting 
aside the various orders made by respon- 
dents Nos. 2, 8 and 4, who are respectively 
the Collector of Goa, the Mamlatdar of 
Salcete and the Health Officer of Salcete 
Division. 

6/ The writ petition was opposed by the 
respondents who submitted their conten- 
tions to the Court in the shape of an affi- 
davit sworn to by Dr. A. C. Vaga, the 
Director of Health Services, Fanaji. It was 
firstly mentioned in the a ff idavit that the 
impugned orders being purely executive in 
nature are not justiciable. It was then 
denied that the petitioner had acquired any 
right under the lease agreement or other- 
wise to store the cement in the godowns. 
It was further submitted that by accepting 
the condition mentioned in the “Certificado 
de habitabilidade” that no cement shall be 
stored in the premises, the petitioner was 
estopped from raising any contrary conten- 
tion. On merits, the respondents denied 
that any principle of natural justice or any 
fundamental right of the petitioner had been 
violated. It was said further that even if 
j the petitioner had the fundamental right 
under Article 19 (I) (g) of the Constitution 
to do business in cement, the restriction im- 
posed on it under Portana No. 7012, dated 
17th of September 1957, imposed, only 
reasonable restriction and that too in_ the 
interest of general public and as such .it was 
saved by Article 19 (6) of the Constitution. 
The allegation of the petitioner that he had 
taken the pre mis es in dispute for storing 
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cement meant for sale in south Goa was 
specifically denied and it was stated that 
the respondents relied on the true meaning 
and interpretation of the respective lease 
agreement if and when produced. It was 
stated further that before the lease agree- 
ment was executed it was necessary in law 
to have the premises inspected by the 
Health Officer of the area concerned, that 
the Health Officer actually inspected the 
premises on 8th of June 1966, and that 
after the inspection that officer gave the 
authority that the four rooms bearing nos. 

7, 8, 16 and 17 of the building may be 
leased to the petitioner provided those 
rooms were not utilised for storing cement. 
In face of that restriction, it was urged, the 
petitioner had no right to utilise the pre- 
mises for storing cement. The letter dated 
24th of October 1966, it was pleaded, had 
been sent by the Health Officer to the peti- 
tioner because the former had received a 
large number of complaints from the public 
against the storage of cement in the go- 
downs. 

It was denied that the letter dated 31st 
of October 1966 addressed by the petitioner 
to the Director of Health Services was in 
the nature of an appeal against the order 
contained in die letter dated 24th of Octo- 
ber 1966 written by the Health Officer Sal- 
cete to the petitioner. While explaining 
how the Government had agreed to relax 
the rigors of the “Certificado de habita- 
bilidade” it was stated in para 12 of the 
affidavit that the Health Officer Margao 
sent a communication to the Director of 
Health Services regarding to storage of 
cement in the godowns by the petitioner, 
that the Director of Health Services in turn 
wrote to the Secretary of Industries and 
Labour Department that a large number of 
complaints had been lodged against the 
storage of cement in the godowns by the 
petitioner, and that the Secretary of the 
Industries and Labour Department ulti- 
mately agreed to the stores of cement be- 
ing kept in the premises provided rigorous 
compliance was made with the conditions 
set down by him. 

When the multi-storeyed building was 
occupied by the people and they raised ob- 
jections against the nuisance created by the 
flying cement dust, a report was prepared 
by the Deputy Director of Health Services 
on 7th of February 1968 in which it was 
suggested that the permission granted by 
the Secretary should be withdrawn. On 
receipt of that report of the Deputy Direc- 
tor of Health Services the Government ap- 

E roved his suggestion and then the cancel- 
ition was communicated to the petitioner. 
It was denied that any appeal had been 
filed by the petitioner against the order 
dated 24-1-1988 of fire Health Officer, Mar- 
gao. It was vehemently asserted by the 
respondents that since the petitioner had 
not filed any appeal against the condition 
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mentioned in the 'Certificado de habitabQi- 
dade', nor had reacted to the letter Exh. G 
whereby the ’Secretary had permitted the 
petitioner to store cement subject to the 
conditions mentioned therein, the petitioner 
was estopped from challenging the orders 
issued against him or the condition inserted 
in the “Certificado de habitabihdade". The 
respondents placed relia n ce on certain docu- 
ments m support of the allegations made in 
the affidavit 

7 An analysis of the pleadings adopted 
by the petitioner would show that it seeks 
the reversal of the various adverse orders 
on the following grounds — 

(1) The principles of natural Justice had 
been violated in making the orders inas- 
much as no hearing had been given to the 
petitioner before they were passed, 

(2) That the fundamental rights guaran- 
teed by Article 19 (1) (g) of the Constitution 
had been flouted, and 

(3) That Article 17 of the Portana bad 
been wrongly interpreted. 

The first ground mentioned above was 
not pressed at all during the course of argu- 
ments Hence it does not call for any 
comments in this order Sub-clause (g) of 
Article 19 (1) of the Constitution provides 
that all citizens shall have the right to prac- 
tise any profession, or to carry on any occu- 
pation, trade or business This right is, how- 
ever, subject to the limitations mentioned in 
Clause (6) of Article 19, and that clause runs 
as under 

“Nothing in sub-clause (g) of the said clause 
shall affect the operation of any existing law 
in so far as it imposes, or prevent the State 
from making any law imposing m the interests 
of the general public, reasonable restrictions 
on the exercise of the right conferred by the 
said sub-clause and, in particular, nothing in 
the said sub-clause shall affect the operation 
of any existing law m so far as it relates to, 
or prevent the State from making any law re- 
lating to, — 

(i) the professional or technical qualifica- 
tions necessary for practising any profession 
or carrying on any occupation, trade or busi- 
ness, or 

(u) the carrying on by the State, or by a 
corporation owned or controlled by the State, 
of any trade, business, industry or service, 
whether to the exclusion complete or partial, 
of citizens or otherwise" 

Evidently, this clause saves the operation 
,o£ any law which was m force on the date 
the Constitution came into operation if it un- 
jposes reasonable restrictions, in the interests 
[of the general public, on the exercise of the 
right conferred by sub-clause (g) It was not 
‘contended by Sim Lobo that the provisions 
of Article 17 of the Portana No 7012 are not 
in the interest of the general public or those 
provisions constitute unreasonable restrictions 
on the exercise of the nght conferred by sub- 
clause (g) Nor do I believe that the prOVl 


sions of Article 17 ol the Portana are not in 
the interest of the genera! public or that they 
constitute unreasonable restrictions on the 
citizens in the exercise of the nght conferred 
by sub-clause (g) Hence the second ground 
adopted in the petition is also without any 
substance Moreover, it was not pressed 
senously at the bar 

8 Shn Lobo’s main contention was that 

m exercise of the authonty conferred on the 
Health Officer by Article 17 of the Portana 
he (the Health Officer) could not have pres- 
cribed that cement should not be stored in 
the godowns m question While elaborating 
his arguments Shn Lobo urged that Arti- 
cle 17 is meant to protect the health of an 
occupier of a building and not the interests of 
third persons On this premise it was urged 
by Shn Lobo that the insertion of the condi 
bon in the certificado de habitabihdade that 
cement shall not be stored m the godown was 
altogether illegal and as such it can be lg 
cored with impunity Shri Tamba, on the 
other hand, submitted with equal vehemence 
that the phraseology of Art. 17 does not inter, 
diet the insertion of the impugned clause and 
he asserted, besides, that ngnt from 17 9-1957, 
when the Portana came into force, such 
clauses have been inserted m Certificado de 
habitabihdade After examining the respec- 
tive contentions I have come to the conclu 
sion that the stand taken by Shri Tamba Is 
legally Justified 'y, 

9 Article 17 of Portana provides that n a 
property or a part of building shall be utilised 
or occupied for dwelling purposes for the 
first time or after having been vacated with- 
out its inspection by the health authorities 
and without those authonhes certifying that 
the property or a part of building as the case 
may be, is fit for occupabon The con ten 
bon of Shn Lobo that the real purport behind 
enacting Article 17 was to protect the health 
of the occupier and not to safeguard the 
interests of third persons would amount to 
restarting the wide amplitude and unfetter 
ed nature of the phraseology of the Article 17, 
or introducing some words into the Article 
which are Just not there It is not mentioned 
in the Article, or anywhere else in the Por- 
tana, that the objeebve of Article 17 is limit- 
ed to the extent and in the manner indicated 
by Shn Lobo The hierarchy of health autho 
nbes have to look to the well being of the 
community at large in the region of the pro- 
perty concerned rather to that of occupant 
or occupants alone of that property 

In the cloth market m a city like Margao, 
for i nst ance, if some one takes into his head 
to start a business in fireworks the health } 
authonhes would be well within their rights ' 
not to permit that dangerous trade being ear- 
ned out there Likewise, if some one wants 
to man ufacture some gas dangerous to health 
xn the heart of the city, the health authonhes 
would be justified in refusing to issue the 
certificate contemplated by Article 17. In each 
of the two cited instances the certificate will 
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visions. This question has been consider- 
ed by the Supreme Court in two deci- 
sions. In Santosh Kumar v. Bhai Mool 
Singh, reported in AIR 1958 SC 321, Bose 
J. speaking for the Court, has observed 
that wherever the defence raises a "tri- 
able issue”, leave must be given, and 
when that is the case it must be given 
unconditionally, otherwise the leave may 
be illusory. If the Court is of opinion that 
the defence is not bona fide, then it can 
impose conditions and is not tied down 
to refusing leave to defend. But it can- 
not reach the conclusion that the defence 
is not bona fide arbitrarily. It is as much 
bound by judicial rules and judicial pro- 
cedure in reaching a conclusion of this 
kind as in any other matter. Where the 
defence is a good and valid one, conditions 
cannot be imposed. The power to impose 
conditions is only there to ensure that 
there be a speedy trial If there is rea- 
son to beliex'e that the defendant is try- 
ing to prolong the litigation and evade a 
speedy trial, then conditions can be im- 
posed. But that conclusion cannot be 
reached simply because the defendant 
does not adduce his evidence even before 
he is told that he may defend the action. 
It has been further observed as 
follows: — 

"It is always undesirable, and indeed 
impossible, to lay down hard and fast 
rules in matters that affect discretion. 
But it is necessary to understand the 
reason for a special procedure of this kind 
in order that the discretion may be pro- 
perly exercised. The object is explained 
in Kesavan v. South India Bank Ltd., 
TT/R (1950) Mad 251= AIR 1950 Mad 226, 
and is examined in greater detail in 
Sundaram Chettiar v. Valli Axnmal, (AIR 
1935 Mad 43) to which, we have just 
referred. Taken by and large, the object 
is to see that the defendant does not un- 
necessarily prolong the litigation and pre- 
vent the plaintiff from obtaining an early 
decree by raising untenable and frivolous 
defences in a class of cases where speedy 
decisions are desirable in the interests of 
trade and commerce. In general, there- 
fore, the test is to see whether the de- 
fence raises a real issue and not a sham 
one, in the sense that, if the facts alleged 
by the defendant are established, there 
would be a good, or even a plausible, 
defence on those facts.” 

In para 12 of the report, the following 
observations are made: — 

"The learned Judge has failed to see 
that the stage of proof can only come 
after the defendant has been allowed to 
enter an appearance and defend the suit, 
and that the nature of the defence has to 
be determined at the time when the 
affidavit is put in. At that stage all that 
the Court has to determine is whether 'if 
the facts alleged by the defendant are duly 
proved’ they will afford a good, or even 
1969 Guj./9 V G— 24 
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a plausible, answer to the plaintiff’s 
claim. Once the Court is satisfied about 
that, leave cannot be withheld and no 
question about imposing conditions can 
arise; and once leave is granted, the 
normal procedure of a suit, so far as evi- 
dence and proof go, obtains.” 

This latter part of the observations of 
the learned Judge, if read separated from 
the. context of the facts and other obser- 
vations made in the judgment, enables 
an argument that at the stage of the 
summons for judgment, the test is whe- 
ther "If the facts alleged by the defen- 
dant are duly proved, they will afford a 
good or even plausible answer to the 
plaintiff’s claim and if the Court is satis- 
fied about that, unconditional leave must 
be granted.” But the exact effect of this 
part of the judgment has been explained 
by the Supreme Court in Milkhiram 
(India) Pvt. Ltd. v. Chamanlal Bros., AIR 
1965 SC 1698, by observing that that part 
of the observations of the learned Judge 
has to be understood in the background 
of the facts of the case that the Court 
was called upon to consider. There the 
trial Court being already satisfied that 
the defence raised a triable issue, was not 
justified in imposing a condition to the 
effect that the defendant must deposit 
security because he had not adduced any 
documentary evidence in support of the 
defence. The stage for evidence had not 
been reached. Whether the defence raises a 
triable issue or not has to be ascertained 
by the Court from the pleadings before 
it and the affidavits of parties and it is 
not open to it to call for evidence at 
that stage. If upon consideration of the 
material placed before it the Court comes 
to the conclusion that the defence is a 
sham one or is fantastic or highly im- 
probable, it would be justified in putting 
the defendant upon terms before grant- 
ing leave to defend. Even when a defence 
is plausible but is improbable, the Court 
would be justified in coming to the con- 
clusion that the issue is not a triable 
issue and put the defendant on terms 
while granting leave to defend. It is fur- 
ther observed by the Supreme Court as 
follows^ — 

". . . . .It is indeed not easy to say in 
many cases whether the defence is a 
genuine one or not and, therefore, it 
should be left to the discretion of the 
trial Judge who has experience of such 
matters both at the bar and the bench 
to form his own tentative conclusion 
about the quality or nature of the de- 
fence and determine the conditions upon 
wdiich leave to defend may be granted. 
If the Judge is of opinion that the case 
raises a triable issue, then leave should 
ordinarily be granted unconditionally. On 
the other hand, if he is of opinion that 
the defence raised is frivolous, or false. 
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or sham, he should refuse leave to defend 
altogether. Unfortunately, however, the 
majority of cases cannot he dealt with In 
a clear cut way like this and the Judge 
may entertain a genuine doubt on the 
question as to whether the defence is 
genuine or sham or in other words 
whether it raises a triable issue or not. 
It is to meet such cases that the amend- 
ment to O. 37, R. 2 made by the Bom- 
bay High Court contemplates that even 
in cases where an apparently triable 
issue is raised the Judge may impose 
conditions in granting leave to defend." 
ts. 

These observations would also apply 
to the impugned provisions of the rules 
for summary procedure applicable to 
Ahmedabad Small Cause Court parti- 
cularly Rule 39 read with Rule 3 of 
Order XXXVII In short, the principles 
decided by the Supreme Court are that 

(1) if a triable issue is raised, uncondi- 
tional leave to defend should be granted; 

(2) if the Court is satisfied beyond doubt 
that the defence raised is frivolous, false 
or sham, leave to defend should be re- 
fused, (3) however, if the Court enter- 
tains a genuine doubt on the question as 
to whether the defence 13 genuine or 
sham or whether it raises a triable issue 
or not. the Judge may impose conditions 
for granting leave to defend. It would 
also be useful to note that the learned 
Judges of the Supreme Court have ex- 
pressed their opinion as regards the ob- 
ject of the summary procedure. It has 
been observed that O. XXXVII. Rule 2 
is applicable to what may be compen- 
diously described as commercial causes. 
Trading and commercial operations are 
liable to be seriously Impeded if. In 
particular, the money disputes are not to 
De adjudicated upon expeditiously. It is 
these conditions which have to be borne 
in mind lor the purpose of deciding whe- 
ther leave to defend should be given or 
withheld and If 0ven. should be given 
subject to conditions. Care must be taken 
to see that the object of the rule to as- 
sist expeditious disposal of the commer- 
cial causes to which the order applies, 
should not be defeated. At the same tuna 
care should be taken to see that real and 
genuine triable issues are not shut out by 
unduly severe order as to deposits. 

7. Against this background of facta 
and law, we now proceed first to examine 
the submission of Mr. N. J Mehta, the 
learned advocate for the applicant, con- 
cerning the challenge based on the 
ground of the rules being Invalid as they 
conflict With the fundamental right 
guaranteed under Article 19(1 Iff) which 
caver grounds Nos. I and 2 as raised by 
him 

8. Article 19 (1) (f) of the Constitu- 
tion lays down that all citizens shall have 


the ngbt to acquire, hold and dispose of 
property. However, by clause (5) the 
Constitution does contemplate and enables 
certain restrictions to be imposed on this 
fundamental right. It provides that noth- 
ing in clause (f) shall affect the opera- 
tion of any existing law in so far as it 
imposes, or prevents the State from mak- 
ing any law imposing, reasonable restric- 
tions on the exercise of the right confer- 
red by sub-clause (0 In the interests of 
the general public In order to substan- 
tiate the challenge on the ground of the 
rules being violative of the fundamental 
right under Article 19(1 )(f) read with 
sub-clause (5), the applicant has to estab- 
lish two facts (1) that the impugned rules 
of summary procedure as applicable to 
the Ahmedabad Small Cause Court im- 
pose restrictions on his fundamental right 
to acquire, hold and dispose of property, 
and (2) that the said restrictions are un- 
reasonable. On the first part of the con- 
tention. it was urged by Mr. Mehta that 
his challenge was not to the decision or 
order passM by the Court whereby the 
defendant is either refused leave or Is 
given a conditional leave on deposit of 
an amount or giving of security, but to 
the provisions of the rules themselves 
which entitle the Court to pass such 
orders which are violative of the funda- 
mental right of the defendant So far as 
riie order is concerned, he would chal- 
lenge ft on the ground of being erro- 
neous because It Is based on the rules 
which permit the Court to pass such an 
order which affected the fundamental 
right to hold property. The challenge to 
the impugned provisions on the first 
part of the contention was formulated as 
follows ; — 

(1) When leave to defend Is refused 
and the decree is passed, reliance is only 
placed on the affidavits filed and no op- 
portunity Is given to the defendant to 
defend his cause either by cross-examin- 
ing the plaintiff or his witnesses, if any, 
or by leading oral evidence. The decree 
eo passed, inevitably affects his property 
by compel l ing him to part with the pro- 
perty in execution of such decree. 

(2) (a) Where the Judge makes a con- 
ditional order, he has a mere doubt re- 
garding the quality of the defendant's 
defence and by Imposing the condition of 
security or deposit, the Court virtually 
compels the defendant to purchase his 
right of defence and if the defendant is 
not able to comply with the condition, 
a decree would be passed and that would 
affect the right of the defendant to hold 
property. 

(b) The order of conditional leave 
affects the defendant’s property because 
he Is made to deposit the amount and in 
case ol his ultimate success, such order 
deprives him. at least temporarily, for the 
period of litigation of the right to hold 
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that property and thus affects his funda- 

P1 ^ 3 )B^^ppriv inp' the defendant of the 
right to defend property without a rea- 
sonable opportunity given in consonance 
With the principles of natural justice, j&e 
summary procedure creates a directres- 
Sriction on his right to hold property. 

9 In order to focus our attention to 
certain principles having a bearing on 
this part of his submission, we were refer- 
red to the following decisions of the 
Supreme Court: _ 

10. In re Kerala Education Bill, 1957, 
AIR 1958 SC 956, reliance was placed on 
this decision for the limited purpose of 
showing that while determining the con 
stitutional validity of a provision, regard 
must be had to the real effect and im- 
pact thereof on the fundamental riBbt and 
further that in judging the valihty g 
any law regard must be tad to its ^eai 
Intendment and effect on the nghfe g 
the aggrieved party rath^ than to ^ts 
fnrm It was also laid down tnat me 
legislature cannot indirectly take away 
or abridge the fundamental right whicn 

U rav?d notdodirertly. Wltttteseamg- 

ral manciples, there can be no ouarrei. 
The question is, "what is the efiee 
these principles on the facts of the P 
sent case and whether they have any 
SSliSKn to it We Shan examine this 
aspect in due course. . 

ii Tha next decision to whim our 

attention was drawn is Guliapalli Nage^- 
anentiou wa Andhra Pradesh, 

Elfin W SCR 580 = (AIR 1959 SC 1376} 
ffi°Usdme X L view to urge that 

E&yto m?eJa4 Vl g S hgt to flg 
wrlous'Artid? tacMJg 

law. But as we shall pomt out, the p m 
dple laid down does not , «j 6 

■way of the impugned provisions of tn 

“STb on behalf of tho 

applicant that these P r0V1 ^°°? 

llfonctafo 

fSiSll risht to bold 

Sr5tSS2?^x®s SI 

SStT.BteWg the 
^withSt SffiriSg the defendant ade- 

and without anoniins d ^ daun 

S£ ffiSTSSo to defend in refused. 


the Court comes to the condusion merely 
on the affidavits filed that the defendant’s 
defence is sham or mala fide and the 
decree is passed. The defendant is thus 
deprived of his right to hold property 
in execution of that decree. It may be 
that literally interpreted, the property is 
not directly affected hut the right to 
hold property is directly affected or, in 
any case, threatened by such decree pass- 
ed. The right to hold property necessarily 
indudes the right not to be deprived of 
it except by a process of law which pas- 
ses the test of reasonableness. Therefore, 
it affects the defendant’s right to hold 
property. It was conceded that the right 
to defend cannot be claimed to be a 
fun dam ental right on its own. But it was 
urged that the defendant has a right 
not to he deprived of his property except 
in due course of law. The inevitable 
consequence of the working of the impugn- 
ed rules is to be seen in the case where 
the decree is passed on the ground that 
the defence is sham or not bona fide. 
The inevitable result is that the decree fol- 
lows without any proper opportunity being 
given to the defendant to defend (againts) 
the claim of the plaintiff. Where the 
Court feels doubtful about the bona fides 
of the defence, an order to deposit is made 
which inevitably compels the defendant 
to deposit, if he wants to avoid a decree 
being passed. So in that case, the very right 
to defend property is made dependent 
upon the liability to part with the amount 
of deposit at least for the period of litiga- 
tion. Thus, the order to deposit is also a 
restriction on the right to hold property. 
Again, though the Court only feels doubt- 
ful as regards the bona fides of the de- 
fence, the defendant is given no opport- 
unity to exercise his valuable right of 
cross-examination or leading of evidence 
to remove that doubt and leave to defend 
is granted only on condition of deposit- 
ing an amount. An impecunious defendant 
may not he able to make such a deposit 
and the result would be that the decree 
would be passed in favour of tiie plain- 
tiff. The direct result of the impugned 
rules in either case, therefore, is to 
deprive the defendant of his property 
without giving him proper opportunity to 
defend. In law, therefore, these rules 
themselves violate the fundamental rig hts 
and, therefore, they should be struck 

down. 


13 We will examine these submissions 
made on behalf of the applicant, but be- 
fore we do so, we may 
the submissions made on behalf of the 
opponent by his learned a ^ v ^ e n . lv ^ fo ^ 
A Dabu. It was contended that before 
tiie application of Article 19(1)(D b 
attracted, the person aggrieved has first 
to establish that some specific property of 
Ws hf affected by the impugned pnm- 
sions of law in such a way as to amount 
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to any arbitrary restriction on his right 
to acquire, hold or dispose of such pro- 
perty Unless, therefore, the applicant 
here can put his finger on any specific 
property and point out to the Court 
that the impugned rules directly affect 
the right to hold that property the vali- 
dity of the rules cannot be challenged on 
that ground. In the present case no 
restrictions are placed by the impugned 
rules on any property of his. According 
to the learned advocate the amount of 
Rs 1 000/- m the hands of the defendant 
is the property of the plaintiff which he 
claims to recover Therefore there is no 
property of the defendant which is affect- 
ed- V*e however do not see any force 
m this contention. In the first place, 
until the plaintiff succeeds in establishing 
his case the amount of Bs. 1000/- in the 
hands of the defendant cannot be said to 
be the plaintiffs property But apart 
from that, if the rules which enable the 
passing of a decree for Bs 1000/- direct- 
ly and inevitably affect the right to hold 
any property of the defendant, they can 
be challenged on the ground of their 
being violative of his fundamental right 
under Article 19{l)(f) There is little 
doubt that the provision of law which 
prescribes the procedure with the very 
object of creating arbitrary restrictions 
on any of the fundamental right, even 
though discretion may be vested in the 
Court by the procedure provided, the 
provisions providing the procedure them- 
selves would be Invalid. 

14. The next submission vra3 that the 
object and purpose of the impugned pro- 
visions is to provide a procedure for 
speedy disposal and realization of certain 
monetary claims of liquidated amounts 
in commercial causes and to achieve that 
object discretion is given to the Court 
to decide on affidavits whether condi- 
tional or unconditional leave to defend 
should be given or leave should be re- 
fused. If m passing of such order any 
right to property of the defendant Is 
affected, the rules themselves cannot be 
held to be bad. The object of the rules 
is merely to provide a speedy remedy in 
certain types of litigation and they do 
not aim at creating any restriction on the 
fundamental right of the defendant and 
if as a result of judicial decision arrived 
at on the basis of the procedure so pro- 
vided any right to hold property is inci- 
dentally affected, it cannot go to affect 
the constitutional validity of the rules 
providing the procedure The rules if at 
all, only restrict or regulate his right to 
defend the money claim made by the 
plaintiff and right to defend is not a 
fundamental right We find that there Is 
substance in this submission made on 
behalf of the opponent and It deserves 
to be accepted as we shall presently 
point out 


15 As important constitutional ques- 
tions of far reaching consequence are in- 
volved in this case, we had requested the 
learned Acting Advocate General to as- 
sist us and he has kindly done so for 
which the Court expresses its thanks. He 
did not support the contention raised on 
behalf of the applicant He submitted that 
now the principle is well settled that the 
effect on the fundamental right of the 
impugned provisions must be direct The 
impugned legislation must directly legis- 
late in respect of the subject covered by 
the Article under which the fundamental 
right is claimed and not merely incident- 
ally or indirectly touch the right The 
test is that the provisions objected to 
must directly and Inevitably affect the 
fundamental nght which is alleged to 
have been violated. In support of his sub- 
missions he heavily relied upon the case 
of Express Newspaper Ltd. v Union of 
India. AIR 1958 SC 578 

» • • ■ » 

We have preferred to quote extensively 
from the a hove decision as in our view, 
the submission of the learned Acting Ad- 
vocate General that the principles decid- 
ed in that case should govern the pre- 
sent case is correct and it will be proper 
to see whether having regard to these 
principles, it can be said that the impugn- 
ed rules are violative of the applicant s'> 
nght to hold property The tests laid 
down, shortly speaking in the said deci- 
sion are (1) whether the intention or the 
proximate effect and operation of the 
impugned provisions are such as to take 
away or arbitrarily restrict the funda- 
mental nght of the applicant under Arti- 
cle 19(l)(f) (2) only direct and inevit- 
able consequences of the impugned provi- 
sions can be taken into consideration for 
determining the validity mere possibility 
or indirect effect of the impact of the im- 
pugned provisions in conceivable cases 
would not vitiate the said provisions. 

IS From the principles laid down. It 
can be seen that the emphasis is not on 
the incidental or possible result that may 
enure but what is material for the test 
is to see the aim and object of the pro- 
visions The intention and the direct and 
inevitable effect of the rules have to be 
seen to find out whether they affect the 
defendants nght to hold property Unless 
the applicant proves that the rules affect 
ed his particular fundamental nght as a 
direct and inevitable result he cannot 
succeed. 

17 As we have already observed, if 

K wer is given to frame rules such rules 
ve to be subjected to fundamental 
nghts and if discretion is given to the 
Court to act in a particular manner exer- 
cise of such discretion cannot be chal- 
lenged as violating the fundamental right, 
it being a judicial determination, but the 
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rules giving discretion, may be struck 
down if they themselves violate funda- 
mental rights. In that case the decision 
must also fail. But such is not the case 
in the matter on hand. When we turn to 
the present case and apply the test laid 
down by the Supreme Court, as already 
observed, the aim and object of the im- 
pugned rules is to provide a machinery 
for adjudication of commercial disputes 
involving claims of liquidated amounts, 
expeditiously and for securing or making 
it possible to expeditiously recover the 
amount, if a decree is passed. It does 
deal with any of the fundamental rights 
to hold property, of the defendant. Look 
ed at even from another angle, what 
Rule 39 does is to provide for the manner 
and the conditions subject to which the 
defendant will have a right to defend 
such a money claim. Even m the wider 
sense of the word "property , at this 
stage no property of the defendant is 
involved or is concerned In context with 
the provisions with which we are dealing 
and giving a wider connotation to the con- 
cept of property which woffidmdude an 
actionable claim, the property here is the 
Haim which the plaintiff makes. It is 
something which is capable of being own- 
id oTacquired, held or disposed of But 
that cannot be said about the right _o 
defendant to defend the money dam 
made against him. The right to defend a 
money can never be proper^ m 

^iv sense much less the so called right 

teste 

?Sdant to resist a money darn for a 

ssVsftSf ” sras^ 

KSgned rules. We unabl^toac- 

^k^toePmmary ^edme ge 
Court passes a decree on 
and without givingthedefenoan^ 
right to cross-exarmne de- 

lead evidence ^^Y’tn be bogus or not 
fence of the defendairt to itself directly 
bona fide, the prot l e t ^ rig ht to property. 

f iS^Inlt S a in our ftw. ^ STWSi' to deposit „ 

gei^e^iol^or^ete — *• 

th S at r pr h i£be e such’ restriction 

?S a r5ht a it C lf trulThat if the restric- 
tions are such that they contravene the 
very fundamental principles of natural 

TuScI they may be invalid on that 
Lore. But that aspect would fail for con- 
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sideration when we go to consider the 
question as to whether the restrictions 
placed are reasonable or not. At this 
stage we are only concerned with the 
question as to whether any right of the 
defendant to hold property is directly or 
inevitably contravened by the rules of 
the s ummar y procedure themselves. 


18. Mr. Mehta _ tried to support hi= 
submission by relying on the decision of 
Prem Chand Garg v. Excise Commis- 
sioner, U. P., AIR 1963 SC 996 wherein 
the Supreme Court struck down one of 
the Supreme Court Rules on the ground 
of it contravening a fundamental right. 
In the said case, the Supreme Court, by 
majority decision, held that there can be 
little doubt that if the impugned rules 
affected adversely any of the rights 
guaranteed under Article 19 (1) (f) and 
cannot pass the test of reasonableness, 
they would have to be struck down. In 
the case before the Supreme Court, the 
rule directly and inevitably and as a 
necessary consequence thereof was held 
to retard and infringe the fundamental 
right of the petitioner given to him under 
Article 32 to assert or vindicate his right 
by moving the Supreme Court, but such 
is not the position in the instant case as 
pointed out. Here, when under the sum- 
mary procedure the leave to defend is 
refused and we may say that that 
happens in only exceptional cases where 
the defence is found to be palpably un- 
tenable or mala fide, it is so done after 
a judicial adjudication. The affidavits fil- 
ed by both the sides are token into 
account and the defendant is heard. It 
is true that he does not get the right 
which in other proceedings is available of 
cross-examining or leading of oral evi- 
dence But that is only the mode of 
defence or right to resist ffie money claim 
that is specially prescribed. No Btigant, 
however, can claim to have a right to 
defend in a particular manner, pie right 
to defend cannot be raised to the pedes- 
tal of the fundamental right. The right 
to hold property does not include the 
right to defend a monetary claim made 
against him. These impugned rules, 
therefore, cannot be challenged as con- 
travening Article 19(l)(f) as they cannot! 
be <=aid to affect any property right of 
the defendant Even when we go to con- 
sider the case when the Court passes an 
order of conditional leave to defend and j 


reauires xne — — ri , 

amount, the same result ensues. Properly, 
viewed, by granting such conditional 
leave the Court does not actually order 
the making of a deposit. The Court only 
imposes a condition that if the defendant 
desired to defend the claim against mm, 
he may deposit and defend. It is not like 
an order of attachment of Pmpmty or 
issuing of any injunction against any 
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property He brings the money in Court 
by a voluntary act of his because be Is 
d esir ous to defend and. as pointed out. 
the right to defend Is not a fundamental 
right at alh Again, by depositing be does 
not lose the ownership at all It Is only 
when the claim is established that he 
loses It. But then it is established to be 
not his property and. if not, he gets It 
back. The deposit is, as a matter of fact, 
only by way of a security for the plain- 
tiff’s data True it is that he temporarily 
loses control on the amount while it is 
In the custody of the Court. But that 
cannot mean that the rules affect the 
right to hold property ns a necessary and 
direct consequence It is only cn a Judi- 
cial assessment of the facts that the said 
order i3 made when the Court believes 
that his defence may or may not be true. 
If a conditional order is made and if he 
cannot deposit and the decree Is passed, 
then that is a consequence of an extra- 
neous fact of his not having enough funds 
with him. But that cannot again, as 
pointed out in the case of Express News- 
papers Ltd, AIR 1958 SC 578 (supra) be 
a ground to hold that the provisions are 
invalid as contravening any f undamental 
tight 

IS "We may here with advantage Teier 
to one of the latest decisions of the 
Supreme Court In Naresh v State of 
Maharashtra. AIR 1967 SC L 

* * * « • 

Gajendragadkar C. J observed that 
It was well settled that in exami- 
ning the validity of a l eg is l ation it 
was legitimate to consider whether 
the impugned legislation was the 
legislation directly in respect of the sub- 
ject covered by any particular Article of 
the Constitution or touch the said Article 
only incidentally or Indirectly He applied 
the same test of pith and substance to 
the matter with which they were con- 
cerned and came to the conclusion that 
the impugned order was a judicial order 
passed by the Court In exercise of this 
Inherent jurisdiction and its sole purpose 
■was to help the administration of justice; 
Any incidental consequence which may 
flow from the order will not introduce 
any constitutional Infirmity in it Certain 
observations of Sarkar J In bis concur- 
ring judgment are also instructive. He 
baa observed as follows: — 

*1 turn now to the question whether 
the law which Tarktmde J had applied 
was a valid law It Is said that it Is not 
a valid law as it offends the fundamental 
right to freedom of speech conferred by 
Art. 19(l)(a) Now that law Is the inherent 
power of a High Court to prevent publi- 
cation of the proceedings of a trial. The 
question ia does this power offend the 
liberty of speech? It seems to me beyond 
dispute that the power to prevent publi- 
cation oi proceedings is a facet of the 


power to bold a trial in ca m era and 
stems from It Both are intended to keep 
the proceedings secret Suppose a Court 
orders a trial In camera and assume it 
had a valid power to do so In such a 
case the proceedings are not available to 
persons not present at the trial and can- 
not for that reason at least be published 
by them. Can any such person complain 
that his liberty of speech has been in- 
fringed? I do not t hink so. He has no 
light to hear the proceedings. Indeed, 
there is no fundamental right to hear If 
he has not then it should follow that 
his liberty of speech has not been affect- 
ed by the order directing a trial in 
camera." 

He has further observed that the 
exercise of the power to hold the trial in 
camera, no doubt has the effect Incident- 
ally of preventing a citizen from pub- 
lishing the proceedings of the trial for 
he is prevented to hear them. What he 
cannot hear he cannot of course, pub- 
lish. All the same, the learned Judge did 
not think this restriction cm the liberty 
of speech is a violation of fundamental 
right in regard to It Firstly because the 
liberty of speech was only affected in- 
directly and It had been held by the 
Supreme Court In many cases beginning 
with 1950 SCR 88 -(AIR 1950 SC 27) that 
when a law which, though it violates b 
fundamental right is nonetheless good 
under any of the clauses (2) to (5) oi 
Article 19 Indirectly affects anothei 
fundamental right for which no protec- 
tion can be claimed under these clauses 
no grievance can be founded on the In 
direct infringement. He further helc 
that all that the law did was to legally 
prevent a person from entering the court 
and hearing the proceedings. Really 
there was no such as an absolute 

right to hear In our view, the principles 
laid down and confirmed by the Supreme 
Court in this case of Naresh v State of 
Maharashtra, AIR 1967 SC 1 go directly 
to support the view we have taken. 

20 Realising that the principles laid 
down by this decision and particularly in 
the S C. decision of Express Newspaper 
Ltd., AIR 1058 SC 578 (Supra) If 
made applicable would be an unsurmo un- 
table difficulty In the way of the appli- 
cant. bis learned advocate tried to per- 
suade us that the ratio of the said deci- 
sion cannot apply to the present case. 
He argued that the provisions were held 
not to violate the fundamental right 83 
the consequences which were visualized 
by the petitioners were all such as could 
only be held to be remote and dependent 
upon various factors which may or may 
not come into play and the possible 
eventuality of this type would not neces- 
sarily be the consequence which could 
be in the contemplation of the legislature 
While enacting a measure of tiffs type 
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for the benefit of the workmen concern 
ed. It was urged that, therefore, in the 
said case, as the provisions of a benen 
rial legislation were attacked, the argu- 
ment advanced by the employee side 
that the burden, if laid, someof & 
would have to dose down was held to oe 
remote because the factor of finmad 

inability and the other fact °fiL 
wrprp nressed into use for supporting the 
SS^Twerrof a variable nature and 
very remote. We do not see miy 
this submission. The aim and object of 
the summary procedure is, as 
to nrovide expeditious remedy to proceea 
withrnd realise the money claims m 
certain commercial causes which is 
fhp interests of the general public, ine 
legislature and the rule malting autho- 
ritTbv enacting these provisions could 
nri be said to have any ^en°rmotive 
bpcause the defendant m some ca-.es 
may^e called upon to deposit an amount 
before leave to defend is granted or ds 
evidence is recorded or in some cases im 

pecunious defendant may not b£ able Jo 

deposit the amount at aU or m s r 
case the Court may cSot 

% ar t » 

en°^ed°withtiie o aimor °^ e ^ e °^2Sd 

—Hi ^s a rtSe°M?. e MSi| P 

applicant. At one sw -well-nigh lm- 

peared to argue *at it “* orrect 

possible for a Court affidavits 

Sedsion on merely ^dmj tne etting &e 

and without the deicna C, la i nt ig or 
right, to ^^^lead oral eridence, 
permitting him ,- i v ^ogus or mala 

V Si? d |l7 IS to asree 

fide. We find ours w indicated, 

with Mr. Mehta. conclusion after 

the Judge comes tojhe jonrtus^^ ^ 

exercising proper judicial where his 

indeed, only m is satisfied beyond 

judicial conscience defence 

doubt about the fahhy °^f e leave to 
that the Judge wih refuse^ & Ju(Jge 

defend. To say that correct decision 
will be able to ^Sbly ^er- 
on this score is to mmstin^ ^ ^ 

estimate or judicial dis- 

basis of judicial „ ^e condition- 

cretion. Then again, ^ urt ^ no t fully 
al order is made, tn® . a good 

satisfied that ^ ^Then keeping in 
or bona fide device. ,„ islatiorii a dis- 
xnind the object of fifdge to grant 

“ISonaU^ £ dS»S U* made. 

“gU'SS- 

favourably placed who are ab- 

andal difficulty w conceivable cases 

solutely ^?r, 0US m^t Se r^Srement 

Sitta in the Supreme 


Court case also where marginally situat- 
ed newspaper establishments were as- 
sumed not to be able to, in conceivable 
cases, bear the strain and may have to 
disappear after closing down their estab- 
lishments. But that was held to be a con- 
sequence which would be extraneous and 
not within the contemplation of the legis- 
lature and it was further held that the 
possible impact of these measures in con- 
ceivable cases could not be held to vitiate 
the legislation as such. 


LG 

21. We, therefore, see no justifiable 
ground whatever to accept the submission 
that the ratio of the said Supreme Court 
decision can have no application to tne 
instant case. These principles apply and 
they effectively repel the aforesaid con- 
tentions advanced on behalf , of the appli- 
cant Having carefully considered all the 
submissions advanced on behalf, of Me 
applicant we come to the conclusion that 
the impugned rules cannot beheld to 
affect any fundamental right of the appli- 
cant to acquire, hold or dispose of pro- 
p erty. , , 

22. This leads us to the second limb 
of the submission on behalf of the appli- 
cant in respect of violation of Article 19 
that if the said Article is held to be 
attracted then whether the restrictions 
are unreasonable. Strictly speaking, hav- 
ing come to the conclusion that we have, 
on the first part of his submission, there 
is no necessity for us to deal with this 
question but as all the learned advocates 
have advanced elaborate arguments on it, 
we deemit expedient to examine this 
aspect also. 

23. It was argued that the summary 
procedure and particularly the procedure 
provided by the latter part of Rule 39 of 
the Ahmedabad Small Cau se Co urt Rules 
read with Rule 3 of O. XXXVH Civil 
Procedure Code, create unreasonable res- 
trictions on the fundamental right of tne 
defendant to hold property masmuch as 
it does not give the defendant the ng t 
of hearing and defend the cause m con- 
sonance with the requirements of natural 
■justice. The requirement of. natural 
iustice is not a static or a definitive con- 
cept and it varies with the nature of the, 
tribunal and the nature or consequence of 
toe order made. Here we are concerned 
with the civil Court, a judicial authority, 
and the order passed affects the defen- 
dant’s right to hold property. Therefore 
full compliance with the requinunent o 
natural justice has to be insisted upon 

S? according to Mr. Mehta, the nummum 
requirement is what is to be found m 
the following passage at p. 1709 m 
Willoughby on the Constitution of 
United States 2nd Edition f 

"From the general toaractenzafaons of 

due process which have been alnw 
minted it will have been seen mat an 
ecgentinl element of due process o 
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is that the parties whose personal or 
property rights may be affected by any 
•judgment, verdict, or decree that may be 
rendered or given by a court shall have 
had Ins day in court’ This means: (1) 
that he shall have had due notice, which 
may be 'actual or constructive’ of the 
institution of the proceedings by which 
his legal rights may be affected, (2) that 
he shall be given a reasonable opportuni- 
ty to appear and defend his rights, in- 
cluding the nght hims elf to testify, to 
produce witnesses, and to introduce rele- 
vant documents and other evidence (3) 
that the tribunal in or before which his 
rights are adjudicated is so constituted 
as to give reasonable assurance of its 
honesty and impartiality* and (4) that it 
is a Court of competent jurisdiction.” 

Stress was particularly laid on the part 
that the defendant should have the nght 
himself to testify to produce witnesses 
and to introduce relevant documents and 
other evidence. It was urged that in the 
case of AIR 1965 SC 1998 (Supra) as 
pointed out, the Supreme Court has indi- 
cated the scope and effect of these pro- 
visions regarding the summary procedure. 
It was argued that the effect of the pro- 
cedure is that full or adequate nght of 
hearing is taken away and no nght to 
lead oral evidence or cross-examine the 
adversary or his witnesses is available to 
the defendant and the Court comes to its 
decision on suspicion of the defence being 
not genuine or bona fide. Though the 
court remains in more doubt that the 
defence may or may not be genuine, no 
opportunity is given to the defendant to 
remove that doubt by leading oral evi- 
dence and cross-examining the plaintiff or 
his witness If an order for depositing 
some amount is made, an impecunious 
defendant would not be able to deposit 
the amount and a decree would follow 
though he may have a good defence He 
gets no opportunity to dispel the doubt 
By cross-examination or leading evidence 
and for want of reasonable opportunity 
to defend, his nght to hold the property 
would be adversely affected. Even when 
leave to defend is refused, the Court 
comes to the conclusion that the defence 
was sham or frivolous only on the basis 
of affidavits and the defendant gets no 
opportunity to convince the Court to the 
contrary by cross-examining the plaintiff 
or leading evidence. This procedure vir- 
tually calls upon the defendant to show 
that he has a good defence before he 
enters upon his defence. The Court, under 
such circumstances, can never come to 
a nghtly just decision. Mr Mehta con- 
ceded that the nght of cross-examination 
or leading oral evidence may not be such 
principles of natural Justice as can be 
said to be inviolate m all cases. He how- 
ever argued that the very nature of the 
concept of natural justice is flexible. 


The content of the principle of natural 
justice varies with the nature of the tri- 
bunal and the nature of the consequences 
of the order passed The basis of our 
judicial system is the adversary system” 
and the courts have not to travel beyond 
the record m search of truth. The truth 
is to be ascertained from evidence on the 
record and under such circumstances the 
nght of cross-examination and leading of 
oral evidence is the main plank of the 
nght to defend. Before Courts and tribu- 
nals which are under the obligation to 
decide judicially, the rights of cross- 
examination and leading of oral evidence 
are m violate. These submissions made on 
behalf of the applicant, though in parts 
have substance as we shall point out, by 
and large, they are f alla cious and the con- 
clusions reached are incorrect. 

24. In the first place, the very basis 
on which the submissions are advanced 
is inherently weak. The observations 
from Willoughby relied upon by Mr 
Mehta are concerning the doctrine of 
Police Powers and the corresponding 
doctrine of "Due process of law” on 
which the American Constitution is rest- 
ed which is not the case m India. The 
provisions of our Constitution have to b° 
interpreted by the plain words used in 
the Constitution and not with re- 
ference to the connotation of the 
doctrine of police power or due 
process of law, though there may 
be some similarity in the principle under 
lying the doctrine of due process of law and 
of 1 reasonable restriction ’ to be found in 
the Indian Constitution. The argument 
starts with the premises that the parti 
cular type of procedure mentioned by 
Willoughby is the sine qua non oi 
reasonableness and is, therefore, fallacious 
in its very basis. It is true that the 
restriction Imposed upon any fundamental 
nght guaranteed by Article 19 would not 
be considered to be reasonable if it seeks 
or empowers an authonty to impose a 
restnction on a fundamental nght with- 
out complying with the rules of natural 
Justice It is also true that there can be 
no universal standard of natural justice 
to be made applicable to all the cases 
and the content or requirement oi 
natural justice is bound to vary with the 
nature of the tnbunaL But it is now well 
established that there are only two broad 
principles or fundamental requirements 
which form the basis of the doctrine of 
natural justice and they are (1) the 
authonty deciding the matter must be 
independent, unbiased and impartial and 
(2) the principle of audi alteram partem, 
that is to say, no man shall be condemn 
ed unheard. In this case we are more 
concerned with the second requirement 
Broadly speaking the requirement of 
natural justice would be met if the party 
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concerned is given . re , as , 0Iiabl ( f , no + £ e n °! 
the case he is required to meet^heoP 
portunity of stating his case and a rea 
sonable opportunity of being heard. The 
Question fs do the impugned provisions 
of the summary procedure contravene 
Se reqitoS of the principle of auto 
alteram partem? The submission as 
have seen, on behalf of the applicant is, 

Sit does because the procedure does 

not afford him the opportumty of full 
hearing including the right 
evidence and moss- examining the plain 
tiff and his witnesses, if any. 


Sddmce at the Brat stage £ no* peg 
mounts to „o,,-comei™c=jeththere- 

ssst r 

our judgment, it cannot^ iversal rules laid 
So.” a" to theBnd ot 
£t£Tjusticu » 

eatSUes torn 

to appear and further witneS ses m 

« M caf|X^ t '% —-SS 

“toS A advegtoto^ordg 

te flood delate g d J^ e e .“fRdSrt 0 to 
such facts as £ %$. a full 
show that b e^entm three . 

defence m the case. ■«" . . mee t the 

dients of- notice opportu^ t be 

adversary’s case tne^ ^ 

heard before the Ju g ^ The Judge 

matter ar .^, c ?^ P ^a t ter ^vhere the sum- 
dealing with the niatt, has tQ deci de 
mary procedure apto 1 1 * t “ accoun t the 
judicially after takmg m ons f 0 r 

contents of theaffidavxtior ^ d 

judgment and the plain on thereto by 
and the affidavit filed grant leave 

the defendant, whether refuse 

conditionally or ^“gVe funda- 
leave to defend. Th ^ j US tice are 

mental principles on judicial ad- 

complied with and only _ ^3 tQ b old 
judication the <^ fer V^ ec tecl A similar 
property, if at ato & ^ this Court m 
view has been taken * eems v . Samson 
the decision of Sam M. H LR 87t where- 
J. Ben3amm (1966) 7 ^uj then was , 
in Chief ^e Ce fJSg observations m 
has made the i° uo .”fff , tbe summary 
respert °f the ptovgog M *“ ly , the 

KafhV>« a Ci fre»tol!cS 

K £3& jaat- 


they violate the principles of natural 
justice. It is somewhat difficult to appre- 
ciate this branch of the argument, for 
the rules under Order 37 and our rules 
142 to 148 confer right to. a defendant 
in a summary suit to file his appearance 
and an affidavit in reply to a summons 
for jud gm ent taken out by a plaintitr. 
It is only after the Judge dealing with 
such a s umm ons has considered the affi- 
davit filed by the defendant showing 
cause against the summons for judgment 
and has heard the parties, that he can 
dispose of such a summons. Since the 
rules expressly provide for the right to 
appear, to file affidavit disclo^is toe 
defence and to be heard it is difficult to 
understand how it can be said that they 
are in breach of the principles of natural 
justice. It is true that where a defendant 
fails to file his appearance within the 
time prescribed, or where he fails to ob 
tain leave to defend, or where he fails to 
comply with the order passed by the 
Judge on such summons, such as for in- 
stance where he fails to furnish the 
deposit as ordered by the Judge, the 
averments made in the plaint are deemed 
to be admitted by such a defendant. But 
the deeming provision comes into play 
only where any of these things happens 
and not otherwise. It is, therefore, not 
possible to say that a defendant to whom 
the summary procedure apphes is not 
afforded an opportunity of defending him- 
self or being heard. Principles of natural 
justice, therefore cannot be said to have 
been violated by any of the provisions 
impugned in this petition. 


26 It was tried to be urged that in 
the said decision it does not appear to 
have been argued that the restrictions on 
the right of cross-examination and lead- 
ing of oral evidence amount to unrea- 
sonable restrictions as they violate the 
requirement of natural justice, but w_ 
dn not find any substance in this plea. 
The only basis of the challenge that posh 
dbly could be advanced to support the 
submission of the rules of summary pro- 
cedure not complying with the rules of 
natural justice is the restriction on the 
light to make defence by way of . cross- 
examination and leading of oral evidence. 
It is not, therefore, possible to distin- 
guish the said decision on that score 
True it is that the said decision is of a 
Stogie Judge and it is open to the ap- 
plicant to press on us to differ from it, 
but we see no reason to do so and, with 
respect adopt the reasoning and conclu- 
sion readied by the learned Judge to be 

correct. ^ or j was made on behalf of 

tto Ipp&aSrS rely on the decisions !» 
resnect of the inquiry under Article 31 
ffifof the Constitution wherein it ha 
gen held .that eeen ta 
inquiry where there is a aur> 
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judicially, the right ol cross-examina- 
tion and even the right to claim copies of 
documents relied upon are required to 
be afforded to the person concerned to 
comply with the rules of natural justice; 
much more so in an inquiry In a Court 
which is a full dressed judicial Inquiry. 
It is true that Courts have held that even 
in quasi judicial inquiry and inquiries 
held by administrative authorities who 
axe under the duty to decide judicially, 
have to comply with the principles of 
natural Justice and in some cases the 
right to cross-examine has been held to 
be such a requirement But as already 
observed, there is no universal rule that 
can be laid down as regards the require- 
ment of natural justice except the afore- 
said two requirements Indicated by us. 
Where witnesses have been orally exa- 
mined either in presence or in absence 
of the person aggrieved and reliance is 
tried to be placed on such oral evidence. 
Courts have held that even in adminis- 
trative inquiries where there is the duty 
to decide judi ciall y, the party must have 
the opportunity to cross-examine or even 
to get copies of relevant documents which 
are to be used against him. But such Is 
not the position in the present case. No 
oral evidence is allowed on the part of 
even the plaintiff. As has been observed 
by the Division Bench of this Court In 
Govindbhal v Union of India. (1966) 7 
Guj LR 703 where the proceedings were 
quasi judicial, the question as to what 
are the rights accorded by the principles 
of natural justice in a particular case Is 
always a question of some difficulty and 
the subject though well worn is one 
replete with impediments to orderly 
generalization. These rights have been 
defined in varying language In a large 
number of cases covering a wide field. 
The question whether the requirements 
of natural justice have been met by the 
procedure adopted In a particular case 
must depend to a great extent on the 
facts and circumstances of the case In 
point. The requirements of natural jus- 
tice are not such as can be reduced to 
any formula inclusive or exclusive which 
can have universal application to every 
kind of inquiry, for a good deal may 
depend on the subject matter, the nature 
of the inquiry itself, the nature and con- 
stitution of the tribunal or authority 
which holds the Inquiry and the rules 
under which the Inquiry is held. It is to 
be mentioned that in the said case it was 
held that the right to cross-examine the 
Deputy Chief Chemist, whose opinion In 
writing was to be relied upon against the 
party concerned, was an essential in- 
gredient to comply with the requirement 
of natural justice. But that conclusion 
was reached particularly In view of the 
fact that there was nothing in the Central 
Excises and Salt Act. 1944 and the rules 


thereunder, under which the inquiry was 
held, which prescribed any particular 
procedure to be followed in holding the 
inquiry for the purpose of determining 
whether an offence of breach of the pro- 
visions of the Act and the Rules was 
established against the person charged for 
such offence. The Court then proceeded 
to see whether there was anything In the 
subject, the nature of the inquiry and the 
nature of constitution of the Tribunal 
which required that before the opinion 
of the Deputy Chief Chemist could be re- 
lied upon by the Assistant Collector of 
the Central Excise for the purpose of 
holding the charge against the petitioner 
established, the petitioner should be 
given an opportunity to cross-examine the 
Deputy Chief Chemist when such oppor- 
tunity was demanded by him . 

28, The reading of the decision clearly 
shows that on the broad facts of that 
case It was held that the petitioner should 
have had the nght to cross-examine the 
Deputy Chief Chemist In the present 
case, the statute and the provisions of 
law lay down the particular procedure 
to be followed and it does not provide 
the right of cross-examination at the 
first stage of prima facie satisfaction to 
be reached by the Court That first stage 
is where the Court has to merely reach 
a prima fade satisfaction as to whether 
the defence is good or sham or mala fide. 
Right to cross-examine, it Is conceded, is 
not necessary or Inviolate requirement 
of natural Justice and, therefore, there is 
no impediment whatever on the nght of 
the legislature or Its delegate to autho- 
rise the inquiring authority, judicial or 
administrative, by providing In the sta- 
tute any express terms or by implica- 
tion, not to permit the right of cross- 
examination or leading of oral evidence 
and follow only the very basic require- 
ment of natural justice. As the learned 
Acting Advocate General has rightly 
Pointed out, the object of the statute Is 
speedy disposal of commercial cause and 
weeding out of false, frivolous, mala fide 
or doubtful defences and if a full dress- 
ed hearing has to be allowed even at the 
first stage when the Court only tries to 
ascertain on affidavits whether the defen- 
dant has a triable, tenable or bona fide 
defence, the very object of the statute 
and the rules would be defeated. In our 
judgment, therefore, the restrictions put 
on the manner In which the defendant 
will be entitled to defend the cause where 
the summary procedure applies are In 
the interest of the public In the sense 
that all those who have a prima fade 
case in commercial causes of the nature 
contemplated by the said rules shall be 
entitled to speedy disposal and recovery 
of their rightful etalma and. as such, arc 
not unreasonable. The contention of the 
applicant on this aspect also falls. 
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29. It was urged that imb^e “i® Ckjurt has to see the policy underlying 
English practice the impugned ruhs do statutory provision and the object 

not provide for an appeal or even reb intended to be achieved by it. After 
the Court to give reasons ascertaining the policy and purpose, the 

a conditional order or an order jefusmfi “oiv^l^cknowledged dual test has to 
* T -~ defend and this also is nnnlied; (11 Is the classification 

De appueu. , rUffpr- 


theTTeave^to ffitad" and this also is a 
factor which makes the rules unreason- 
able We are unable to accept this sub- 
mission also. Neither, are ^require- 
ments of natural i n-minde for them 


mission aiso. iegis- one group from tnose wno axe uui 

meats of natural justice, and the ie»s- ^ th erein; (2) Has the basis of dif- 
lature may or niay not promde for mem ferentiation any rational nexus or rela- 
in a given procedura We mve at gm the object and policy of the 

examined the question of the req ^ statute? If these tests are satisfied, the 

nohiral instice and have come to . . Vio >ipld tn be invalid. 


examined the question ui ‘ ^rYTfhe 
of natural justice and have come to the 
conclusion that the procedure as ffstoads 
does not violate, any requirement of 


natural justice and 
necessary to dwell 
subject under this 
it is rejected. 
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we do not find is 
any longer on the 
contention also and 


tion with tne ODject anu ijuuw ^ 
statute? If these tests are satisfied, tne 
provision cann ot be held to be invalid. 

32. The object and purpose of sum-! 
mary procedure, as we have seen, is to 
provide a procedure in certain class of, 
commercial claims which conduces not! 
only to speedy disposal of matters but 
more so the speedy realisation of the] 


30. Now we turn to the chafienge P^re^so spe defendant to the! 
made to rule 39 of the AhnMda a plaintiff by curtailing the opportimity to 

Cause Courts Rules read with rul defendant to protract the litigation 

a XXXVII on the ground of it heug ^ e fr ^ trate decree the plaintiff may 
violative of the fundamental mght lengthy proceedings of the general 
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which fall within the ambit of the sum- 
mary procedure, the plaintiff is assumed 
to be in need of a speedy disposal of 
his case and speedy recovery of his claim. 
Delay m recovery of the claims which 
are pnma facie shown to be Rood claims 
would work necessarily greater harm to 
the plaintiffs by keeping them out of 
their money by a protracted litigation. 
The ordinary procedure gives all the op- 
portunity to the defendant to so protract 
the litigation. If a false suit is filed, the 
only disadvantage that the defendant suf- 
fers is that he has to go through the 
lengthy procedure, but ultimately he is 
bound to succeed and furthermore will 
be entitled to recover the cost of the 
suit. But if false defence is put up and 
if the summary procedure is not available, 
he will be in a position to protract the 
litigation for years and keep the right- 
ful plaintiff even in a commercial cause 
out of his money and also put impedi- 
ments in the ultimate recovery of the 
amount even after the decree is passed 
To avoid this real and far-reaching dis- 
advantage to a person having such a 
claim in the commercial world the sum- 
mary procedure is enacted. It i5 obvious, 
therefore that even looked at from this 
point of view and keeping in mind the 
object of the provisions the plaintiff and 
the defendant could not be said to be 
similarly situated and the classification 
made is reasonable Under the circum- 
stances it cannot be said that the said 
provisions are discriminatory 

34. The provisions of the summary 
procedure as applicable to the City Civil 
Court at Bombay and those applicable to 
the City Civil Court at Ahmedabad were 
challenged reflectively in the Bombay 
High Court and this High Court on the 
ground of their being violative of the 
fundamental right guaranteed under 
Article 14 and it will be useful to refer 
to these two decisions. In the Bombay 
High Court, in the decision of Laxman- 
das Devidas Kapadia v Mathurdas 
Dwarkadas (1955) 57 Bom LR 1118 
while dealing with this challenge the 
learned Chief Justice Chagla as he then 
was has observed that it had often been 
stated that Article 14 does not require 
uniformity of application of law What 
Article 14 prohibits is a classification 
which is not upon any rational basis. 
A’dide 14 does not prevent the Legisla- 
tuie from providing that laws shall apply 
differently to different persons or to dif- 
ferent localities, if m so providing the 
Legislature has m mind a rational classi- 
fication. Art 14 prohibits a classification 
which has no rational basis or which ism 
substance discriminatory in character The 
very expression discriminatory 1 means 
that you apply one law to one party or to 
one locality and a different law to an- 
other party or a different locality without 


there being any reasonable object in do- 
ing so and the question that we have 
to consider is whether, when the Legis- 
lature conferred the jurisdiction of try- 
ing summary suits only upon the High 
Court and left it to the High Court to 
apply this provision to any Civil Court 
subordinate thereto it wa3 passing a 
law which was discriminatory in charac- 
ter and preventing litigants from enjoy- 
ing the protection of Art 14. The learned 
Chief Justice has also observed as regards 
the object of the summary procedure and 
stated that the very basis of the sum- 
mary suits is that where there is a com- 
mercial litigation commercial men should 
get expeditious justice in respect of 
documents and transactions which are 
commercial in their nature and which 
requires a quick disposal in order to give 
security and confidence to co mm ercial 
men who are to a large extent respon- 
sible for the prosperity of the particular 
region or city where they reside and 
where they carry on their business or 
commerce If that be the correct view of 
the reason why special jurisdiction with 
regard to summary suits is conferred 
upon the High Court then it cannot be 
disputed that the city of Bombay i a an 
important commercial city and that spe- 
cial procedure is necessary in suits in- 
volving commercial transactions in the 
High Court of Bombay For instance, 
there are rules with regard to commer- 
cial causes which make it possible for 
those causes to be decided more quickly 
then ordinary long causes. The High 
Court then, after examining the position 
of the City Civil Court in Bombay ob- 
served that commercial men also go to 
the City Civil Court as much as they go 
to the High Court and therefore the 
High Court thought It desirable that the 
commercial men going to the City Civil 
Court should have the same facilities 
that they have when they come to the 
High Court and no distinction should be 
made whether the cult was below Rs. 
25 000/- or above Rs 25 000/- It was held 
that there was a clear reasonable basis 
why the City Civil Court in Bombay was 
selected by the High Court for confer- 
ment of this summary jurisdiction where- 
as the other Courts in the State of Bom- 
bay were not included in the ambit of 
Order 37 These rules were also attack- 
ed on the ground that a selection was 
made between one kind of litigation and 
another kind of litigation and that 
whereas a defendant in a suit to which 
Order 37 did not apply was not compell- 
ed to make a deposit, a defendant in a 
suit to which summary procedure appli- 
ed had to comply with this drastic pro- 
vision of an order for deposit contemplat- 
ed by O 37 The High Court negatived that 
contention also on the ground that com- 
mercial litigation in its very nature 
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requires to be differently treated _ from 
non-commercial litigation and that it was 
no use suggesting that any ordinary suit 
which was tried as a long cause should 
have the same procedure as a suit m res- 
pect of a commercial transaction which 
required a quick and effective disposal. 
The learned Chief Justice has furftier 
pointed out that the Calcutta High Court, 
considering the same question, had come 
to the same conclusion in AmbaM 
Purshottamdas & Co. v. Jawaharlal, AIK 
1953 Cal 758. 

r>r T n fh e case of Sam M. Haeems v. 
SsunsonJ. Benjamin, (1966) 7 Guj LR 87, to 
which we have already made a reference^ 
tiie rules under Order 37, Civil Procedure 
Code and Rules 142 to 148 of Ahmedabad 
City Civil Court Rules, 1961, came under 
the challenge of contravention of 
14 Shelat C. J. as he then was, dealing 
with the point has observed that it was 
3 settled that in order that a prowsion 
of law may avoid the mischief of Article 
14 of the Constitution, the _ classification 
that is made by such a provision must be 
a rational on/and that ration^ classi- 
fication must have a nexus with _ the 
object to achieve which that provision is 

enacted. The object of P^^^TrS 
nrnf’pdure under Order 37 and the Kui.es 
made by the High Court is to avoid delay 

ed rules cause differentiation the class 
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their causes is based on a rational basis 
r datable to the very object and policy 
for which the provisions have been 
brought into existence. The result is that 
thi 9 contention of the applicant must 
also fail. 

37. As we have indicated hereinabove, 
the applicant had raised a number of 
other points including questions on merits 
of the case. But none of them has been 
pressed. At the end of the argument, 
however, the learned Advocate for the 
applicant prayed that in case the Court 
was inclined to reject the contentions 
that he had raised, then four weeks’ time 
may be given to him to deposit the 
amount in compliance with the order 
passed by the Small Cause Court. Consi- 
dering the circumstances, we are inclin- 
ed to grant this request and we extend 
the time for depositing the money to 10th 
April 1967. 

38. The result is that except for this 
change in the order passed by the Small 
Cause Court for the time to deposit, the 
order is confirmed and the Civil Revi- 
sion Application is dismissed with costs. 

39. Rule discharged. 

GGM/D.V.C. Rule discharged. 


v. 
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M. U. SHAH, J. 

Shah Shivlal Bhogilal, Appellant 
Shah Vadilal Dipchand, Respondent. 

Second Appeal No. 480 of 1963, D/- 
6-2-1968, against decision of Dist. J., 
Mehsana in Regular Civil Appeal No. 
Ill of 1962. 

Civil P. C. (1908), Ss. 37, 38 and 39 
and 47 — Decree passed by Court A — 
Territorial jurisdiction transferred irom 
Court A to Court B — Execution appli- 
cation in Court B is maintainable. 

If, after a Court has passed a decree, 
the local jurisdiction in respect of the 
subject-matter of the suit is transferred 
bv an order of the Government to some 
other Court, the application for execu- 
tion of the decree may be made either 
to the Court which passed the decree or 
to the Court to which the l°cal ]urishc- 
tion has been transferred. (18ol) UK b 
Cal 513 & (1908) ILR 35 Cal 974 & AIR 
1962 Punj 394 & AIR 1956 SC 87 & AIR 
1925 Bom 414, FolL (Para 6) 

It is settled law that the Court whicn 
actually passed the decree does not lose its 
jurisdiction to execute it, by reason of 
the subject-matter thereof _ being trans- 
ferred subsequently to the jurisdiction of 
another Court. However, having regard to 
the object and purpose of Sections 3 1 to 
39 and construing sections 37 and 48 ac 
cording to the language used th erein, the 

JL/LL/E564/68 ~ 
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sections empowers the decree-holder to 
file an execution application either to the 
Court that actually passed the decree or 
to the Court that can effectively execute 
It and in the latter case, it is not neces- 
sary to comply with the provisions of 
section 39 of the Code. The Court to 
whose Juris diction the subject-matter of 
the decree is transferred acquires inher- 
ent jurisdiction over the same by reason 
of transfer and if it entertains the appli- 
cation with reference thereto it would 
be the proper exercise of its jurisdiction. 

(Para 7) 

Cases Referred Chronological Paras 
(1962) AIR 1962 Punj 394 (V 49) = 

ILR (1961) 2 Punj 445 (FB), 

Mebar Singh v Kasturl Ram 6 

(1956) AIR 19a6 SC 87 (V 43)~ 

(1955) 2 SCR 938, Metis R am anna 
v Nallaparaju 5 

(1943) AIR 1943 Mad 449 (V 30)- 
ILR (1943) Mad 804, Balkrish- 
nayya v LInga Rao 5 

(1942) AIR 1942 Cal 321 (V 29)- 
ILR (1942) 1 Cal 289, Masrab Khan 
v Debnath Mali 5 

(1932) AIR 1932 Mad 418 -ILR 55 
Mad 801 (FB), Rainier v Muthu- 
knshna Ayyar 5 

(1931) AIR 1931 Cal 312 (V 18)- 
1LR 58 Cal 832. Sreenath Chakra- 
varti v Priyanath Bandopadhya 6 
(1925) AIR 1925 Bom 414 (V 12) = 89 
Ind Cas 87 Jagannath Nathu v 
Ichharam Naroba Vani 8 

(1908) ILR 35 Cal 974=12 Cal WN 
859, Udit Naram v Mathura 
Prasad 5. 6 

(1901) ILR 28 Cal 238=5 Cal WN 
3 50, Jahar v Kamlni Devi 5, 6 

(1881) ILR 6 Cal 513=7 Cal LR 
521, Latchman v Madan Mohan 5 6 
Mangaldas N Shah, for Appellant, 
N V Karlekar, for Respondent. 


JUDGMENT — This appeal is filed by 
the original decree-holder against the 
decision of the Court of the District 
Judge, Mehsana, given in Regular Civil 
Appeal No 111 of 1962 of his Court, 
thereby upholding the decision of the 
Court of the Civil Judge (Junior Divi- 
sion), Hanj Mehsana District, given in 
Civil Execution Application No. 10 of 
1961 of his Court. By the said order, the 
learned Civil Judge at Harlj had dis- 
missed the execution application on the 
ground that it was only the Court pass- 
ing the decree, vix. the Court of the 
Civil Judge (Junior Division), Chanasma. 
which had the jurisdiction to entertain 
and try the execution application and 
that! the Harij Court had no such juris- 
diction. 


2. The appellant-decree-holder had 
obtained a money decree against the pre- 
sent respondent (judgment-debtor) in 
Civil Suit No 40 of 1952, which was 
modified by the learned District Judge, 


Mehsana, in Civil Appeal No 47 of 1054 
by a decree passed on July 15, 1958 The 
decree passed In favour of the present 
appellant was for recovering a sum of 
Rs. 6 124-6-0 with costs and Interest 
from the present respondent. During the 
pendency of the appeal before the District 
Court, a new Civil Court, vix, the Court 
of the Civil Judge (Junior Division) at 
Han] was constituted and this was by 
a notification Ex 22 of the State Govern- 
ment, bearing No CRC 2154/39/154/IH 
published in the Government Gazette, 
Part IV-A, on April 2, 1957 By the said 
notification, it was provided that there 
shall be a Civil Court subordinate to the 
District Court, Mehsana, at Harij and 
that the said Court shall be presided 
ever by a Civil Judge (Junior Division) 
who shall held his Court at Harij It was 
provided that the local limits of the 
ordinary jurisdiction of the Civil Judge 
(Junior Division), Harij, shall comprise 
the areas within the limits of Sami and 
Harij Mahals. It was further provided 
that the whole of the Hanj Mahal here- 
tofore included within the local limits of 
the ordinary jurisdiction of the Civil 
Judge (Junior Division), Chanasma, shall 
be excluded therefrom. By Office Order 
No 56 of 1957. produced at Ex 23 dated 
March 18 1957, the learned Distnct 

Judge had ordered that all civil suits,\ 
darkhasta, miscellaneous applications, B L 
A. D R. applications and other proceed-/ 
ings of civil nature pending for hearing 
on March 31, 1957. after office hours in 
the Court of the Civil Judge (Junior 
Division) Chanasma , arising from area 
within the limits of Hanj Mahal stand 
transferred to the Court of Civil Judge 
(Junior Division) Harij. with effect from 
the 1st April 1957 This latter order was 
made for transfer of business. It is cot 
in dispute that the parties to the suit 
resided within the limits of Hanj and 
that the cause of action had also arisen 
within the said limits. It was after the 
temtonal jurisdiction in respect of the 
Hanj area was transferred to the newly 
constituted Civil Court of the learned 
Civil Judge at Hanj that the appellant 
(decree-holder) had filed Civil Execution 
Application No. 10 of 1961 in the Harij 
Court. At the date of the decree passed 
In Civil Appeal No. 47 of 1954 by the 
Court of the District Judge at Mehsana, 
thereby modifying the original decree 
passed by the Chanasma Court, in Civil 
Suit No. 40 of 1952. the jurisdiction In 
respect of the area situate within the 
limits of Harij Mahal was vested in the . 
newly constituted Court at Hanj The 
execution application was filed on July 
14 1961, and It was indisputably filed 
within the presenbed period of limitation. 
However, in the Harij Court, an objec- 
tion was raised on behalf of the respon- 
dent (judgment-debtor) that it was the 
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rwssma Court, the Court passing the 
decree, that had jurisdiction m the mat- 
ter and that the Han] Court had no 
jurisdiction. The learned Civil Judge at 
Harij upheld the objection and dismiss- 
ed the execution application by hisorder 
dated June 18, 1962, and the order was 
upheld by the learned Distinct J? d gem 
Appeal No. Ill of 1962, against which 
order, this second appeal is fnea 


3. I may here say that on the vary 
day on wMch the Harij Court had <hs- 
missed the execution application, the 
decree-holder had, by way of abundant 

execution application m the H -L g 
Up excluded for the purpose of computing 
the^eriod of limitation. The levied Civri 
Judge atChanasma had accepted' the ap- 

g£ Sffi 

tied to the exclusion of such m^as 

provided under Se^on^ 1^ * held by 

ihe°Courttf S learned District Judge 

0 % a er ^ s» 

iffieTto & day to a lament 
delivered separately. . 

4 The only question which falls for 

*s TV trTrri to which the temtonal 
Judge at tiari] , transferred by the 
iurisdiction had been transierreu. A iv p 

fe as3E , a«»& , g 

entertain the execution ^.cation 

SSTtha Civil J»V»‘ Ofg 

wbfch carter had the IMcdrcM m the 
matter and had Passed considered 

suit The relevant ^ w b ^° f ^d fn Sec- 
tor the purpose is to £ Qtyji pro- 

tions 38 and 37 of the Code 
cedure, 1908 (ActV°f 1 9° u) fc J e _ S ec- 

will hereafter refer to as to may be 

tion 38 prowdestiiat^ which pass- 

executed either by ^. e w bich it is sent 
ed it or by the Covxt to code 

gjSBB of SToSt 0 ^ pass- 
. ed a decree “*4 which passed 

i "The “P^Sds^ftaTSfect shall. 

ta Soi to ‘ h l ( S n SBnmt d 'toto 

(a) where the 0 ?SSS 

g£*SSSS. tto Court ol Stot his- 
tance, and 


(b) where the Court of first instance 
has ceased to exist or to have jurisdiction 
to execute it the Court which, if the 
suit wherein the decree was passed was 
instituted at the time of making the ap- 
plication for the execution of the decree, 
would have jurisdiction to try such 
suit” 

Thus, initially, it was the Court which 
passed the decree, namely, the Chanasma 
Court that had the jurisdiction. But by 
the notification issued by the Government 
of Gujarat ref erred to earlier, a new Civil 
Court subordinate to the District Court 
Mehsana, was constituted at Harij and 
the local limits of the ordinary jurisdic- 
tion of the said newly constituted Harij 
Court comprised the areas of Sami and 
Harij Mahals and further the whole of 
the Harij Mahal which was upto the time 
included in the ordinary jurisdiction of 
the Civil Judge (Junior Division) at 
Chanasma was excluded therefrom. The 
notification, it may be remembered, was 
published in the Government Gazette on 
April 2, 1957. It is not in dispute as 

aforesaid that the parties to the suit 
resided within the local limits of Harij 
Mahal and that the cause of action had 
arisen within the jurisdiction of the local 
ftata Tt Harij Mahal Thus, after toe 
date of the passing of the original decree 
by the Court of the first instance ai£ 
before the apphcation for execution there- 
of was made by the appellant decree- 
holder within the prescribed period of 
limitation, the territorial jurisdiction of 
the Chanasma Court had ceased and the 
jurisdiction was vested in the Hanj Court. 


5. The question, therefore, is whether 
it is the Chanasma Court or the Harij 
Court that has jurisdiction to entertain 
the execution application or whether both 
the Courts have jurisdiction in the mat- 
ter. On this question, there is a conflict 
of judicial opinion. As considered _y 
their Lordships of toe Supreme Court m 
Merla Ramanna v. Nallaparaju, AIR 1956 
SC 87, remarks at p. 93: 

"There is a long course of decisions in 
the ffigh Court of Calcutta that when 
jurisdiction over the subject-matter of a 
decree is transferred to another Court, 
that Court is also competent to entertain 
an application for execution of the de- 
cree vide Latchman V. Madan Mohan, 
(1881) 6 Cal 513, Jabar v. Kamim Devi, 
(1901) 28 Cal 238 and Udit Narain V. 
Mathura Prasad, (1908) 35 Cad 974. 

Their Lordships have further observed! 

"But in Ramier V. Muthukrishna 
Ayyar, AIR 1932 Mad 418 (FB). a Full 
Bench of the Madras High Court has 
taken a different view and held Start m 
fhp Absence of an order of transiery 

the Court which P^.^Satiol 
Court alone can entertain an applicant 
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lor execution and not the Court to whose 
jurisdiction the subject-matter has been 
transferred.” 

As observed therein by the Supreme 
Court 

"This view is supported by the decision 
in AIR 1942 Cal 321 It is not necessary 
in this case to decide which of these two 
views is correct, because even assuming 
that the opinion expressed in AIR 1932 
Mad 418 (FB) is correct, the present 
case is governed by the principle laid 
down m Balkn shna yya v Linga Itao, 
AIR 1943 Mad 449 
It was further observed. 

It was held therein that the Court to 
whose jurisdiction the subject-matter of 
the decree is transferred acquires in- 
herent jurisdiction over the same by 
reason of such transfer and that if it 
entertains an execution application with 
reference thereto it would at the worst 
be an irregular assumption of jurisdic- 
tion and not a total absence of it, and 
if objection to it is not taken at the ear- 
liest opportunity it must be deemed to 
have been waived, and cannot be raised 
at any later stage of the proceedings. 

Thus it appears that their Lordships 
of the Supreme Court have in the case 
taken the view that it was settled law 
that the Court which actually passed a 
decree did not lose its jurisdiction to 
execute it by reason of the subject mat- 
ter thereof being transferred subsequent- 
ly to the jurisdiction of another Court 
And as regards' the competence of the 
Court to whose jurisdiction the subject- 
matter has been transferred to entertain 
an application for execution, their Lord- 
ships referred to the conflict of autho- 
rities on the subject and held without 
deciding the point that if the latter Court 
entertained an application, it would at 
the worst, be an irregular assumption of 
jurisdiction and not a total absence of it 
and that if objection is not taken at the 
earliest opportunity it must be held to 
have been waived and cannot be raised 
at lat“r stages of the proceedings. Thus, 
although the Supreme Court has not ex- 
pressed its final opinion in the matter 
the observations in AIR 1943 Mad 449, 
that the Court to whose jurisdiction the 
subject matter of the decree is transfer- 
red acquires inherent jurisdiction over 
the same by reason of such transfer which 
are referred to with approval, give an 
Incline of its mind. 

6 In a recent decision in Mehar Singh 
v Kastun Ram. AIR 2962 Punj 394 (FB) 
a Full Bench of the Punjab High Court 
had an occasion to consider the question. 
On a consideration of the scheme of the 
Code and its relevant provisions, viz. 
Sections 37 38, 39 and 150 and also of 
the relevant case-law on the point, the 
Full Bench has taken the view that 
where, after a decree for possession of 


property and mesne profits has been 
passed, the local area, in which the pro- 
perty is situated, is transferred to a dif- 
ferent Court, it is open to the decree- 
halder to apply for execution of the de- 
cree m the latter Court to which the 
local area has been transferred, and the 
Court can directly entertain an applica- 
tion for execution without an order of 
transfer by the Court which had, in fact, 
passed the decree. The Full Bench has 
considered that the object and purpose 
of Sections 37 to 39 along with other 
provisions occurring in Part II of the 
Code is to facilitate the execution of 
decrees Besides the fact that a decree- 
holder should be able to recover what 
has been held to be due to him by Court, 
It is the duty of the Courts of law to see 
that their orders and decrees are enforc- 
ed and that these orders do not become 
infective on some technical ground if 
at all possible The opinion of the Full 
Bench as expressed, to be found at page 
397 of the report, is 1 

1 Sections 37 and 38 when construed ac- 
cording to the language used therein 
empower the decree-holder to file an 
execution application either to the Court 
that actually passed the decree or to the 
Court that can effectively execute it and 
In the latter case it is not necessary to 
comply with the provisions of Section 
39 of the Code.” 

I would here refer to the decision of a 
Division Bench of the Calcutta High 
Court m (1901) ILR 28 Cal 238, wherein 
the learned Judges had an occasion to 
consider the provisions of Section 649 of 
the Civil Procedure Code (Act XIV of 
2882) which corresponds to Section 37 of 
the Code of Civil Procedure 1908 which 
governs the present case. The Calcutta 
decision has taken the view that the pro- 
visions of Section 649 of the Civil Pro- 
cedure Code are permissive and that if, 
after a Court has passed a decree, the 
local jurisdiction in respect of the sub- 
ject-matter of the suit is transferred by 
an order of the Local Government to 
some other Court, the application for 
execution of the decree may be made 
either to the Court which passed th a 
decree or to the Court to which the local 
jurisdiction has been transferred. The 
view taken by the Full Bench of the 
Punjab High Court Is in consonance with 
the view expressed m this Calcutta case, 
as well as with the view's expressed in 
(1881) ILR 6 Cal 513 (1808) ILK 35 Cal 
974 and AIR 1931 Cal 312. I am in res- 
pectful agreement with this Punjab and 
Calcutta view 

7 Now it is settled law that the 
Court which actually passed the decree 
does not lose its jurisdiction to execute 
It, by reason of the subject-matter there- 
of being transferred subsequently to the 
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jurisdiction of another Court. However, 
having, regard to the object and purpose 
of sections 37 to 39, and construing sec- 
tions 37 and 38 according to the language 
used therein, in my opinion, the sections 
empower the decree-holder to file an ex- 
ecution application either to the Court 
that actually passed the decree or to the 
Court that can effectively execute it and 
in the latter case, it is not necessary to 
comply with the provisions of Section 39 
of the Act. The Court to whose juris- 
diction the subject-matter of the decree 
is transferred acquires inherent jurisdic- 
tion over the same by reason of transfer 
and, in my opinion, if it entertains the 
application with reference thereto, it 
would be the proper exercise of its juris- 
diction. In my opinion, both the Courts 
would have jurisdiction to entertain the 
application for execution. 

8. My view receives some support 
from the observations of the Division 
Bench of the High Court of Bombay 
consisting of Macleod, C. J. and Coyajee, 
J., made in Jagannath Nathu v. Ichha- 
ram Naroba Vani, AIR 1925 Bom 414. In 
that case, a decree was being executed in 
year 1921 in the Court of the Senior 
Judge at Dhulia against both the defen- 
dants, both of whom had at the time 
the properties within the jurisdiction of 
the Court. However, during the proceed- 
ings, the property of defendant No. 2 
passed within the jurisdiction of the Jal- 
gaon Court. The decree-holder then pre- 
sented a Darkhast in Jalgaon Court on 
August 14, 1923, as the Dhulia Court had 
held that as far as the second defendant 
was concerned, it had no jurisdiction as 
the properties of defendant No. 2 were 
not in that Court’s jurisdiction, as sub- 
sequent to the passing of the consent de- 
cree by the Dhulia Court, the Jalgaon 
Court was made a First Class Court, and 
as the second defendant’s property was 
within the jurisdiction of that Court. The 
question arose with regard to the further 
execution of the decree against defen- 
dant No. 2 in the Jalgaon Court. The 
darkhast of 1923 was contested by the 
second defendant on the ground that the 
darkhast of 1921 was not a . proper step- 
in-aid of execution not being made to 
the proper Court. The First Class. Sub- 
ordinate Judge held that the application 
to the Dhulia Court which passed the 
decree originally, even after the terri- 
torial jurisdiction was transferred to the 
Jalgaon Court, would be a proper step- 
in-aid and held that Darkhast filed in his 
Court was in time. While considering pie 
question of limitation, for the execution 
application, the Division Bench took the 
view that the original application which 
was made to the Dhulia Court was a 
step-in-aid of execution. It was observed 
that "the Dhulia Court was the Court 
which passed the decree and after cer- 
1969 Guj./lO V G— 25 


tain territories within its jurisdiction had 
been transferred to the Court at Jalgaon, 
then under the provisions of- Section 37, 
me Jalgaon Court would be deemed to 
be the Court which passed the decree”. 
I am bound by this decision of the Bom- 
bay High Court. In this view of the mat- 
ter, the Harij Court would be deemed 
to be the Court which passed the decree 
and had the jurisdiction to execute the 
decree. 

9. In any event, therefore, in my 
opinion, both the Courts, viz., the Court 
of the Civil Judge (Junior Division) at 
Chanasma and the Court of the Civil 
Judge (Junior Division) at Harij had the 
jurisdiction in the matter. The decree 
and order under appeal holding that the 
decree-holder was not entitled to exe- 
cute the money-decree passed by the 
Chanasma Court through the Harij Court 
after the constitution of the Harij Court 
must, therefore, be reversed. I hold that 
the Court of the Civil Judge (Junior 
Division) at Harij had the jurisdiction to 
entertain civil execution application No. 
10 of 1931 and that it has been wrongly 
dismissed. The decree and order under 
appeal are accordingly set aside and so 
are the decree and order of the trial 
Court passed in the execution applica- 
tion. Appeal allowed with no order as 
to costs in the circumstances of the case. 
MVJ/D. V. C. Appeal allowed. 


AIR 1969 GUJARAT 145 (V 56 C 25)* 
N. G. SHELAT, J. 

Harivallabh Chhotalal Nagori, Appel- 
lant v. Ahmedali Rajabhai Kadiani, Res- 
pondent. 

A. F. A D. No. 1541 of 1960, D/_ 30- 
11-1967, against decision of Dist. and 
S. J., Jamnagar in C. A No. 175 of 
1958. 

Partnership Act (1932), S. 48 — One 
partner suing another partner for mort- 
gage money — General account not asked 
for nor third partner made a party — 
Suit maintainable. 

There is no rule of law which preclu- 
des an action being brought by any party 
to a partnership for recovering any 
amount from any partner even though, 
it may have some connection with the 
partnership concern itself. 

In a case where the claim is based on a 
mortgage deed passed by the defendant 
partner alone he makes himself liable for 
the amount borrowed thereunder. When 
in the mortgage deed there is no refer- 
ence that the amount has to be accounted 

*Only portions approved for reporting 
by High Court are reported here. 
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for in the partnership and a third partner 
Is neither a party to the deed nor to the 
suit, even though It has connection with 
the partnership business and may have 
to be taken into account if partnership 
is dissolved, and general accounts taken, 
it is not that it cannot be separated there- 
from and no prejudice is likely to be 
caused to d r'gndanft. if a decree for the 
amount is passed. General accounts need 
not necessarily be taken at this stage for 
such a purpose. Defendant If he so 
desires can file a suit for general ac- 
counts, but he cannot force the plain- 
tiff to sue for dissolution of partnership. 
AIR 1959 Ardh Pra 653 & AIR 1946 
Nag 266 & (1909} ELR 32 Mad 76, ReL 
on. (Para 7) 


Cases Referred* Chronological Paras 
(19o9) AIR 1959 Andh Pra 653 
(V 46) Govula Ramakistiah y. 

Yerram Yellappa 8 

(1946) AIR 1346 Nag 266 (V 33)- 
ILR (1946) Nag 301 Hari Shan- 
kar Misra V Firm Bansilal Abir- 
chand 6 

(1909) ILR 32 Mad 76-19 Mad 
LJ 10 Karri Venkata Reddl v, 
Narasayya 6 

P V Hathl for V G Hathl. for Ap- 
pellant S K, Boorjiwala. for Respondent 
JUDGMENT,— 

1-4. • • « • 

5 The contention made out by Mr. 
Hathl. the learned advocate for the ap- 
pellant is that the mortgage transaction 
was quite an Independent one and what- 
ever the amount was advanced there- 
under was advanced to the defendant 
personally and not in the capacity of his 
being a partner of a partnership firm, 
and that any such advance made under 
the mortgage deed had nothing to do 
with the partnership business. He further 
urged that even if it was advanced for 
partnership purposes a suit such as the 
one for the amount advanced to the de- 
fendant under a mortgage deed can still 
he as neither It is barred by any provi- 
sion of law nor under any terms of con- 
tract either under the mortgage deed or 
the partnership deed between the parties. 
It will be open, according to him, to the 
defendant to file a suit for dissolution of 
partnership and rendition of general ac- 
counts, and the decree passed in this 
suit can well be accounted for therein. 
Now both the Courts have found that 
the amount though advanced t6 the de- 
fendant personally under a mortgage 
deed, }t was advanced for partnership 
business and for that the defendant had 
made .himself liable for the same. That 
finding of fact cannot be challenged 
before this Court in second appeal. It has, 
therefore to be seen as to whether, with 
that finding, it is open to him to file a 
suit for recovering the amount under the 
mortgage deed. 


6. Now one fact Is dear that having 
regard to the terms of the mortgage deed 
Ex. 8 as also the terms of the partner- 
ship deed Ex 5 entered into between tha 
parties, no bar is created against tha 
plaintiff filing such a suit for recovering 
any amount advanced to the defendant 
either in his personal capacity or even 
as a partner of the firm. Besides, tha 
mortgage deed does not in any way 
recite any condition to have the claim 
thereunder only adjusted In the settle- 
ment of accounts of the partnership. An- 
other fact to be kept In mind is that, 
besides the defendant and the plaintiff, 
there was one another person Daudbha! 
as a partner In the firm. He is not a 
party either to the mortgage deed or a 
party to the suit The transaction of 
mortgage was an Independent one inas- 
much as it created liability for tha 
amount taken by him in his different 
capacity and not as a partner of the firm 
and again for the benefit of the firm. In 
that the other partner Daudbhai had 
nothing to do and he would not be lia- 
ble for the same. At the same time, apart 
from authority, it is clear that there is 
no provision In the Partnership Act 
which totally forbids any such suit against 
one of the partners under a different 
transaction, even though it has some re- 
lation to the partnership business In 
wMch event that amount may have to bo 
taken into account while taking general 
accounts. In such circumstances, it Is dif- 
ficult to say that this suit was not main- 
tainable In this connection. 1 may well 
refer to material observations from 
Llndley on "Law of Partnership', 11th 
Edition, at page 668. Those observations 
run thus • — 

"Again if one partner gave to His co- 
partner a bill or note which was In such 
a form as to bind not the firm, "but the 
partner who gave it, he might be sued 
by his co-partner thereon, whatever the 
state of the Account between the two 
might be. and although the bill ot nota 
in question had reference to some part- 
nership transaction, for by giving the 
bill or note, the demand in respect of 
which It was given was isolated from the 
general partnership accounts.” 

Mr Hathl has referred to some deci- 
sions in support of such a proposition 
and I would refer to them. In the case 
of Govula Ramakistiah v Yerram Yel- 
lappa, AIR 1959 Andh Pra 653, it was 
h«*ld that : 

"In cases Involving special circumstan- 
ces one partner can sue another during 
the subsistence of the partnership with- 
out asking for Its accounts or dissolution. 
Thus, if a suit Js brought by one partner 
against another for the recovery of a 
certain amount, the relief sought should 
be given to him though it may arise out 
of partnership business or connected with 
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It and does not .involve taking of general 
accounts.” 

Hie next case referred to was of Hari 
Shankar Misra v. Firm Bansilal Abir- 
Chand. AIR 1946 Nag 266. It was a suit 
lor recovery, of a loan advanced y 
plain till to the partnership and P. 133 
raised in defence was that without asking 
for general accounts the suit for an iso- 
lated item was not maintainable. It was 
held that though ordinarily 
tween partners inter se are gelded m. 
euit for dissolution of partnership pid fo 
accounts, there is nothing in law m ,sp e- 
cial circumstances to prevent a 
acting in diilerent capacity to sue some 
of his partners for such relief as tew 
cmti+iod in as flowing from that diiierent 

Ttpddi v Narasayya, * (1909) IUR " 
TVTnd 76 was referred to. It was a smt for- 
racoverv of an amount on a cheque and 
the defence contended that the suR , 

accounts has to oeniea. 

SSJrf "aint was bald that Tn^ Wa rd 
in suits by one partner against another 

gsSt Ua, 

a'rS^SS- thfXfappUad for. 

“^l^luSSaas* 0 ^ 

Stable to paS 

ing regard to the 2 rule of 

under the contxacLThere ^ account 

SnoT be Ordered Sider exceptional cir- 
cumstances. 

tWM*M 

EUK&zrsshrgfr « 

the partnership c ° nc3 „ „ hetter foot- 
P ¥ sed w b L Ss made himself liable for 

arssfUs 

fX” ba“Sa.UP<«l for in the 
Srtnersblp. One other 

tis sss gfsi 

and general ^ c °l^ atc JfthSefrom and 

that it cannot be separaxea tQ ^ 

no prejudice is ld^ t ^ ^ ad 

SgS'Sfc to the defendant fa Passed 


in this suit. General accounts need not, 
necessarily be taken at this stage for suck] 
a purpose. It would be .open to the de- 
fendant' to file such a suit for general 
accounts if he so desired. But it can 
hardly lie in the mouth' of the defen- 
dant to say that the plaintiff must sue 
for .the dissolution of partnership, and 
Haim general accounts before he can 
claim any am o unt of this transaction 
with the plaintiff. I, therefore, disagree 
with the Courts below in that respect 
and held that the suit is maintainable in 
law and can be decided on its merits. 
DGB/D.V.C. Appeal allowed. 


AIR 1969 GUJARAT 147 (V 56 C 26) 

V. B. RAJU. J. 

Abdul Aziz Ansari, Applicant v. Bhag- 
wandas Nathubhai Master, Opponent. 

Civil Revn. Appln. 567 of .1964, D/- 17- 
3-1967, from decision of Extra Asst. 
Judge at Surat, D /- 20-2-1964. 

(A) Provincial Small Cause Courts Act 
(1887), Ss. 24 and 27 — Decree or order 
to be final and non-appealable must be 
made by Small Cause Court, 

S 24 provides appeals from certain 
orders of Court of Small Causes. Before 
this Section applies, the order must be 
passed by a Court of Small Causes mid 
not by a Court trying a suit cognizable 
by a Court of Small Causes but not hav- 
ing powers of such court. Under S. 27 it 
is only a decree or order made by a 
Court of Small Causes which is final and 
non-appealable. A decree passed by a 
Court which is not a Court of Small 
Causes but which under powers given by 
the Act passes it in a suit cognizable by 
a Court of Small Causes does not fall 
tinrlpr S 27 Sucb 21 dscree or ord*-T 
would be appealable under the Civil Pro- 
cedure Code (1908) If appealable under 
the Code. ( pm 11 

(B) Provincial Small Cause Courts. Act 
(1887), Ss. 35, 1G, 24 and 27 — S. 35 u; an 
express provision contemplated by S.l 
-- Suit first tried by Small Cause Court 
and subsequently by Court of ordinary 
civil jurisdiction — - Order passed by 
letter Court - Neither S. 24 nor S. 27 
would apply* 

S 35 deals with continuance of pro- 
ceedings of abolished Courts. That sec- 
+inn nrovides that where a Court ol 
Small Causes is abolished, *h e 
inss shall continue in a Court having 
ordinary jurisdiction. That Court, ip er 
SSSUi be a Court having ordinary 
jurisdiction but empowered bv S. Ja » 
trv- suits cognizable by a Court of 

gj£lndf» ToTS 

provision contemplated b> S. — __ — _ — 
DL/FL/C87/68 
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Act. When that happens, the Court hear- 
ing the suit subsequently would not be 
a Court o£ Small Causes but would be 
a Court of ordinary jurisdiction and 
S 24 will have no application to an order 
passed by such a Court, nor would S 27 
apply AIR 1941 Mad 103 & AIR 1931 
All 574 (FB) ReL on, (19011 ILR 25 Bom 
417 & AIR 1935 Mad 919 Dish 

(Para 1) 

Cases Referred Chronological Paras 
(1941) AIR 1941 Mad 103 (V 28)» 

1940-2 Mad LJ 700 Kamalath- 
ammal v Hanhara 2 

(1935) AIR 1935 Mad 919 (V 22)- 
69 Mad LJ 443 Ramaswami v 
Finn of Ri Karu 2 

(1931) AIR 1931 All 574 (V 18) ~ 

ILR 54 All 171 (FB) Bhagwati 
Pande v Badri Panda 2 

(1901) ILR 25 Bom 417-3 Bom LR 
129 Shankarbhai v Somabhai 2 

MangJdas M. Shah, for Applicant P 
D Desat for Opponent 
ORDER — The question in this revf 
sion is whether an appeal lies when a 
suit cognizable by a Court of Small 
Causes is partly tried by such Court and 
subsequently tried by a Court which has 
not the small cause powers, because the 
first Judge is transferred. Section 35 of 
the Provincial Small Cause Courts Act 
deals with such a situation and reads as 
under— . _ 

"Continuance of proceedings of abo- 
lisned Courts-— 

35(1) Where a Court of Small Causes, 
or a Court invested with the jurisdiction 
of a Court of Small Causes, has from 
any cause ceased to have jurisdiction 
with respect to any case any proceed- 
ing in relation to the case, whether before 
or after decree, which, if the Court had 
not ceased to have jurisdiction, might 
have been had therein, may be had in 
the Court which, if the suit out of which 
the proceeding has arisen were about 
to be instituted, would have jurisdiction 
to try the suit. 

(2) Nothing In this section applies to 
cases for which special provision is made 
in the Code of Civil Procedure as ex- 
tended to Courts of Small Causes or in 
any other enactment for the time being 
In force 

Before the interpretation to be put on 
this section is considered, I would like 
to notice certain points. Chapter II of the 
Provincial Small Cause Courts Act (here- 
^Jnafter referred to as the Act) provides 
fdy^the constitution of Courts of Small 
Causes. Chapter III of the Act deals with 
jurisdiction of such Courts. Section 15 
provides that a Court of Small Causes 
shall not take cognizance of the suits 
specified in the Second Schedule. Sub- 
section (2) provides 

(2) Subject to the exceptions specified 
in that Schedule and to the provisions 
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of any enactment for the time being in 
force, all suits of a avil nature of which 
the value does not exceed five hundred 
rupees shall be cognizable by a Court of 
Small Causes 

Section 16 then provides as follows* — 

16 Save as expressly provided by this 
Act or by any other enactment for the 
time being in force a suit cognizable by 
a Court of Small Causes shall not be 
tried by any other Court having jurisdic- 
tion within the local limits of the juris- 
diction of the Court of Small Causes by 
which the suit is triable 

Section 16 uses the words Save as ex- 
pressly provided by this Act If there is 
such an express provision, a suit cogni 
zable by a Court of Small Causes can be 
tned by another Court Section 24 pro- 
vides appeals from certain orders of 
Courts of Small Causes. Before this Sec- 
tion applies, the order must he passed by 
a Court of Small Causes and not by a 
Court trying a suit cognizable by a Court 
of Small Causes but not having the 
powers of such a Court Section 27 pro- 
vides; 

27 Save as provided by this Act a 
decree or order made under the fore- 
going provisions of this Act by a Court 
of Small Causes shall be final. 

It is only a decree or order made by a 
Court of Small Causes which is final and 
non appealable. A decree passed by a 
Court winch is not a Court of Small 
Causes but which under the powers given 
by the Act passed it in a suit cognizable 
by a Court of Small Causes does not fall 
under Section 27 Such a decree or order 
would be appealable under the Civil Pro- 
cedure Code if appealable under the Code 
Now if we turn to section 35 that Sec- 
tion deals with continuance of proceedings 
of abolished courts. That section pro- 
vides that where a Court of Small Causes, 
is abolished, the proceedings shall continue, 
in a Court having ordinary jurisdiction. 
That' Court, therefore, woufcf fie a Court 
having ordinary jurisdiction but empower 
ed by Sea 35 to try suits cognizable by 
a Court of Small Causes and section 3o 
is therefore an express provision con 
templated by Sec. 16 of the Act. When 
that happens, the Court hearing the suit 
'ufcsequentiy would cot be a Court of 
Small Causes hut would be a Civil Court 
of ordinary jurisdiction and section 24 
will have no application to an order pass- 
ed by such a Court, nor would section 27 
apply 

2 The learned Counsel for the peti- 
tioner relies on the decision In Shanker- 
bhai v Somabhai, (1901) ILR 25 Bom 
417 but that is not a case under section 3d 
of the Act He also relies on AIR 1935 
Mad 919 Ramaswami v Firm ofKi Karu. 
but in that case sections 24, 16 and 27 
have not been considered. There is 
another Madras ruling In ’KB-maTnthaTnTrml 
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v. Harihara, AIR 1941 Mad 103. There 
it is observed: 

"Section 35_ does not say that the 
Court which is empowered thereunder to 
entertain proceedings owing to a Small 
Cause Court ceasing to have juris- 
diction with reference to the case, 
should have jurisdiction to try the suit 
as a Court of Small Causes. It is sufficient 
if it has jurisdiction to try the suit". 

The learned Judge, Fatanjali Sastri also 
referred to the Madras decision in AIR 
1935 Mad 919 and made the following 
observations: 

"Section 35 provides not only for the 
continuance of pending proceedings in 
the same Court when that Court’s juris- 
diction is changed, but also for their 
continuance in a different Court on the 
abolition of the original Court. Apart 
from this, if as the learned Judge thinks, 
there is nothing in section 35 to turn a 
small cause suit into an original suit it 
is difficult to see anything in it to turn 
a civil Court into a Court of Small 
Causes, so as to attract the application 
of Section 27 barring appeals in respect 
of a decree or order made by a Court of 

Small Causes 

The Full 

Bench decision in ILR 54 All 171== (AIR 
1931 All 574) held that a suit instituted 
as a small cause suit, if tried as an ori- 
ginal suit in the circumstances mention- 
ed in section 35 when there was no other 
Judge in the local area with adequate 
small cause powers to try it as a small 
cause suit, should be regarded as an 
original suit, and the decree passed in it 
would be appealable.” 

The learned Judge agreed with the 
Full Bench view in Bhagwati Pande v. 
Badri Pande, ILR 54 AH 171= (AIR 1931 
All 574) that a suit instituted as a small 
cause suit if tried as an original suit in 
the circumstances mentioned in section 
35 when there was no other Judge in the 
local area with adequate small cause 
powers to try it as a small cause suit, 
should be regarded as an original suit 
and the decree passed in it would be appeal- 
able. I also agree with this view and hold 
that S. 27 of the Act does not operate 
in the circumstances of the_ case to bar 
an appeal. I, therefore decline to inter- 
fere in revision in this matter. 
DGB/D.V.C. Application rejected. 
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V. B. RAJU, J. 

Patel Kalidas Devraj and others. Appli- 
cants v. Patel Kuverji Asharam, Oppo- 
nent 

Civil Revn. Appln. No. 610 of 1964, 
D /- 22-6-1967, from decision of Civil J. 
Jr. Dvn. at Dhrangadhra. D /- 11-7-1964. 

HL/GL/C159/68 


Civil P. C. (1908), S. 115 and O. 13, 
R. 9 — Material irregularity in exercise 
of jurisdiction — Return of document by 
Court without following procedure under 
O. 13, R. 9 and without allowing it to be 
proved — There is material irregularity 
in exercise of jurisdiction. (Para 2) 

C. C. Gandhi, for Applicants: P. M. 
Rawal, for Opponent. 

ORDER: — The applicants in revision 
filed a suit for redemption of a mortgage 
said to have been executed by their an- 
cestor in 1899 in favour of the ancestor 
of the opponent. According to them, a 
copy of the document was produced in 
another suit and the record was in the 
High Court. The lower Court allowed a 
witness from the High Court to be call- 
ed to produce a copy of the mortgage 
deed said to have been produced in suit 
No. 109/59. When the witness came from 
the High Court and produced the whole 
record, the Civil Judge (J. D.) at Dhran- 
gadhra passed an order that the whole 
record should be returned. When a wit- 
ness is summoned to produce a document, 
the document produced must be kept on 
record in order to enable the party call- 
ing for it to prove it at a subsequent 
stage. It is ordinarily not proved on the 
very day. First of all, a document ..'-ion 
is called for to be produced by a witness 
must be proved and kept on record. The 
question of returning that document 
comes later. When the document is re- 
turned, the procedure laid down in Order 
13, Rule 9, Civil Procedure Code, must 
be followed. The said Order 13, Rule 9, 
reads as follows : — 

“9 (1) Any person, whether a party to 
the suit or not, desirous of receiving back 
any document produced by him in the 
suit and placed on the record shall, un- 
less the document is impounded under 
Rule 8, be entitled to receive back the 
same, — 

(a) where the suit is one in which an 
appeal is not allowed, when the suit has 
been disposed of, and 

(b) where the suit is one in which an 
appeal is allowed, when the Court is 
satisfied that the time for preferring an 
appeal has elapsed and that no appeal 
has been preferred or, if an appeal has 
been preferred, when the appeal has been 
disposed of: 

Provided that a document may bo re- 
turned at any time earlier than that pre- 
scribed by this rule if the person apply- 
ing therefor delivers to the proper officer 
a certified copy to be substituted for the 
original and undertakes to produce the 
original if required to do so: 

Provided that no documents shall be 
returned which, by force of the decree, 
has become wholly void or useless. 
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(2) On the return of a document ad- 
mitted In evidence, a receipt shall be 
given by the person receiving it.” 

In fact the applicants are anxious to 
prove the document If the document 
is admissible in evidence and is pro- 
perly proved, it is to be admitted in evi- 
dence. If it Is not admissible in evidence 
or is not properly proved, then it has got 
to be rejected. Even after it is rejected, 
it has to be returned under Order 13, 
Rule 9. Civil procedure Code, by follow- 
ing the procedure laid down therein. AH 
this has not been done. There is. there- 
fore, a material Irregularity in the exer- 
cise of jurisdiction, because the docu- 
ment in question Is supposed to be a copy 
of the mortgage deed of 1899 before the 
Indian Registration Act and the original 
Is supposed to be In possession of the op- 
ponent mortgagee, and the copy is said 
to have been produced by the opponent 
himself in the other suit All these ques- 
tions should have been gone Into. The 
document cannot be returned immediate- 
ly after it is produced by a witness, 
who comes under section 139 of the 
Indian Evidence Act 

2. The application Is. therefore, allow- 
ed, and the lower Court is directed to 
keep Ex. 18/1 produced by the clerk of 
the High Court and return It only after 
following the procedure laid down in 
Order 13. Rule 9. Civil Procedure Code, 
and for that purpose to call the witness 
from the High Court again. Ex. 18/2 is a 
public document and It is open for any 
one to produce a certified copy thereof, 
and moreover it Is only an application by 
an advocate. There is therefore no need 
to keep It on record. 

GGM/D.V.C. Petition allowed. 


AIR 1969 GUJARAT 150 (V 5G C 28) 

A. D. DESAR J. 

Bai Sarda Wd/o. Bhuralal Nyalchand. 
Applicant v. Patel, Keshavlal Joltaxam, 
Opponent. 

Civil Revn. Appln. No. 548 of 1965, 
D/- 7-10-1067. against order of Civil J„ 
Jr. Dm, Vljapur. D /- 80-6-1955. 

(A) Succession Aet (1925). S. 214 — 
Production of succession certificate — 
Trial Court specifying time limit for pro- 
duction of succession certificate — Sec- 
tion only requires production of certi- 
ficate at any time before decree is pass- 
ed — Trial Court’s order was erroneous. 

■ (Para 5) 

(B) Succession Act (1925), S. 214 — Ori- 
ginal! pro-note executed in favour of de- 
ceased husband of plaintiH — Original 
pro- Dote substituted by a new one in 
favour of plaintiff — Consideration of 


substituted pro-note was Initial amount 
loaned by deceased husband — Succes- 
sion certificate held not necessary — Fact 
that consideration of substituted pro-note 
was initial amount of the original pro-note 
had no relevance. . (Para 4) 

Manga! das M. Shah, for Applicant; S. 
N. Patch for Opponent. 

JUDGMENT : — This revision peti- 
tion is directed against the order 
passed by the learned Civil Judge, Junior 
Division, Vljapur, in Civil Suit No. 74 of 
1964, ordering that the petitioner who is 
the plaintiff In the suit should apply for 
obtaining a succession certificate and pro- 
duce the same in the suit within 2 
months from the date of the order. 

2. Short facts leading to this petition 
are that the opponent had borrowed on 
November 26. 1957 an amount of Ra. 1100 
from one Bhurabhai »Ha* Mohanlal 
Nihalchand who was the husband of the 
plaintiff. The opponent had executed a 
pro-note in favour of Bhurabbai Nihal- 
chand which was produced in the suit at 
Ex. 31. Thereafter the opponent execut- 
ed another pro-note on November. 4, 1060 
for the amount of Rs. 1374/- in favour of 
the petitioner as guardian of her sons 
Ramesh, Mukesh and Mahesh. The consi- 
deration of this pro-note was the amount i 
of previous loan of Rs. 1100/- advanced < 
by Bhurabhai Nihalchand plus Interest 
thereon. Thereafter the opponent ex ecu t-' 
ed another pro-note In favour of the 
petitioner on May 17, 1961. The consi- 
deration of this pro-note consisted of the 
loan advanced by Bhurabhai plus the In- 
terest till the date of the execution of the 
pro-note. It Is on the basis of this pro- 
note. Ex. 26. that the petitioner had filed 
the Civil Suit No. 74 of 1954 In the Court 
of Civil Judge. Junior Division at Vljapur 
against the opponent to recover the 
amount of Rs. 1716-67 P. 

3. The opponent resisted the suit on 
various grounds. The opponent denied 
that he executed the pro-note or that he 
received any consideration. He also con- 
tended that the suit was barred by limi- 
tation and that the plaintiff could not 
institute the suit without obtaining a suc- 
cession certificate as required by Section 
214 of the Indian Succession Act. The 
learned trial Judge tried the Issue as to 
whether the plaintiff could file the suit 
without obtaining a succession certificate 
as a preliminary issue and held that the 
plaintiff should apply for succession certi- 
ficate and ordered her to produce the 
same in the Court within two months, 
failing which the suit was to stand dis- 
missed. 

4. Mr. Shah appearing for the peti- 
tioner challenged this order passed by 
the learned trial Judge and contended, 
that in this case, It wa3 not necessary for 
the petitioner to obtain a succession cer- 
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tificate. The argument was that the peti- 
tioner had filed the suit on the basis of 
the promissory note executed in her 
favour 'and that the petitioner did not 
claim any amount; as' an heir of her hus- 
band and, therefore, "no succession certi- 
ficate was necessary. Now it is stated in 
the plaint that the opponent had execut- 
ed a promissory note -in favour of the 
plaintiff on May 17, 1961 and that the 
opponent -did not pay the amount there- 
of. The plaintiff had, therefore, instituted 
the suit to recover the amount and the 
interest on the basis of the contract be- 
tween the plaintiff and defendant as evi- 
denced by the pro-note. It is evident, 
therefore, that the petitioner was not 
clai riling any amount in her capacity as 
an heir to her husband. The plaintiff was 
claiming the amount due in her own in- 
dependent right and' on the basis of the 
contract between the parties /thereto. 
Section 214 of the Succession Act, 1925, 
reads as under: — 

"Section 214(1) No ..Court shall 

(a) pass a decree against a debtor of 
a deceased person for payment of his 
debt to a person claiming on succession 
to be entitled to the effects of the de- 
ceased person or to any part thereof, -or 

(b) proceed, upon an application of a 
person claiming to be so entitled, to exe- 
cute against, such a debtor a decree or 

' order for the payment of his debt, 

■ except on the production, by the 
person so claiming, of 

(1) a probate or letters ' of administra- 
tion evidencing the grant to him of ad- 
ministration to the estate of the deceased, 
or, 

(ii) a certificate granted under section 
31 or Section 32 of the Administrator 
General’s Act, 1913 (III of 1913), and hav- 
ing -the debt mentioned therein, or 

(iii) a succession certificate granted 
under Part X and having the debt spe- 
cified therein, or 

fiv) a certificate granted under the 
Succession Certificate Act, 1889 (VTI of 
1889), or 

(v) a certificate granted under Bombay 
Regulation No. VIH of 1827. and, if 
granted after the first day of May 1889, 
having the debt specified therein. . 

(2) The' word "debt” in sub-section (1) 
includes any debt except rent, revenue or 
profits payable in respect of land, used 
for agricultural purposes.” 

The provisions of this Section prohibit 
the Court from passing a decree against 
a debtor of a deceased for payment of his 
debt to a person claiming on succession 
to be entitled to the effects of the deceas- 
ed person, ft is clear that the claim con- 
templated by the section^ is a claim made 
by a person in the capacity of and as a 
legal representative of the deceased 
creditor,' In the present case the suit was 
based on the specific contract between 
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the parties. It is no doubt true that the 
initial amount was loaned by the husband 
of the plaintiff and that was the con- 
sideration for executing the pro-note 
Ex. 26 by the opponent Under the Indian 
Contract Act the- consideration may flow 
from a third party. The execution of pro- 
note Ex. 26 created a novatio between the 
plaintiff and the defendant and the ori- 
ginal contract was substituted by a new 
one. The petitioner was claiming on the 
basis of the contract which was executed 
in her favour, ahd in- her own indepen- 
dent capacity and not as an heir of the 
deceased creditor. It is evident that in 
these circumstances no succession certi- 
ficate is required 'to be produced before 
the Court in order to enable it to p ass 
a ‘decree in favour of the plaintiff. Ac- 
cording to the trial Court * a succession 
certificate was necessary because the con- 
sideration of the pro-note on which the 
Suit was based was the initial amount 
loaned by the husband of the plaintiff, 
and that the suit of the plaintiff was tq 
recover the Said' amount loaned by' her 
husband. -The' trial Court also held that 
the pro-note Ex. 26 was 'only an acknow- 
ledgment of the debt by- the defendant. 
The learned trial Judge has failed to 
notice that the .consideration of the con- 
tract may flow from a third party. The 
promote Ex. 26 clearly indicates that it 
is a' promissory note and not ah acknow- 
ledgment. It is also not correct to say 
that the suit is filed to recover the 
amount due to the husband of the plain- 
tiff but the suit is filed to recover the 
amount due on the basis of the specific 
contract between the plaintiff and the 
defendant The provisions of Section 214 
of the Indian Succession Act. cannot ap- 
ply to such a case. 

5. Next it should also he noted that 
Section 214 of the Succession Act prohi- 
bits the Court .'from passing a decree 
unless a succession certificate is produced 
in the case. In this case, the learned 
Judge has raised an issue as to whether 
the plaintiff can institute a suit without 
obtaining a succession certificate and 
ordered' that the plaintiff should file the 
certificate within two months and failing 
to do so ordered the suit to be dismissed 
This order is obviously erroneous and 
contrary to the express provisions of 
Section 214 of the Indian Succession Act 
which only requires the production of 
succession certificate at any time before 
the decree is passed. 

6. The result is that in view of the 
fact that the plaintiff has filed the suit 
in her own capacity as the person in 
whose favour a pro-note was executed, 
the order passed by the trial Judge re- 
quiring the plaintiff to produce the suc- 
cession certificate is erroneous. I, there- 
fore, set aside the order requiring the 
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plaintiff to obtain succession certificate 
and direct that the learned trial Judge 
should dispose of the suit according to 
law 

7 Rule made absolute with no order 
as -to costs. 

VGW/D V C. Order accordingly. 
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V R. SHAH, J 

Bai Vasanti Wd/o Patel IshvarlaL 

ChunanlaL Appellant v Suryaprasad 
Ishvarlal Patel, Respondent 
A. F O No 42 of 1963 D /- 16-4-1968, 
against decision of Judge VII Court City 
Civil Court at Ahmedabad, in Darkhast 
No 883 of 1961 

Limitation Act (1908), Art 182(1) and 
(7) — Civil P. C (1908), Ss 2(2), 2(9), 33 
and O 20, Rr 6, 7 and O 23. R 3 — 
Compromise on 20 3-1958 — Defendant 
agreeing to pay amount within three 
months of compromise — Court ordering 
on 28-3-1958 to draw up a decree in 
terms of compromise on payment of 
Court-fee by each party — No Court-fpe 
paid — • By an order of Court decree pre- 
pared and signed on 26-4-1961 hearing 
date 28-3-1958 — Execution application 
filed on 28 9-1961 held barred by time — 
Decree came into existence on 28-3-1958 
as it was the date on which judgment 
was pronounced and the date 20-3-1958 
on decree was the correct date. 

A compromise purshis was put by the 
parties before the Court on 26-3-1958 By 
that compromise defendant was to pay 
certain amount on account of mesne pro- 
fits within three months from the date 
of compromise and it was also agreed 
that each of the parties shall pay to Gov- 
ernment an amount of Rs. 381-4-0 for 
Court-fees The trial Court on 23-3-1958 
ordered that the decree be drawn up in 
terms of it on payment of Court-fees by 
each party No amount of Court-fees was 
paid by either party and no decree was 
drawn up On an application of the plain- 
tiff to draw up the decree without pay- 
ment of Court-fees, the Court passed an 
order on 8-4-1 S61 to draw up a decree 
which was prepared and signed on 26-4- 
1961 But the decree bore the date of 20- 
3-1958 On an execution application filed 
on 28-9 1961 

Held that the execution application was 
barred by limitation. (Para 21) 

The decree that was drawn up bore 
the date 20-3-1958 and the same was the 
correct date as it was a date on which 
the judgment was pronounced and there- 
fore. the period of limitation should run 
on the basis that the decree was dated 
20th March 1958 If clause (1) of Article 


182 of the Limitation Act applied, then 
the execution application being more than 
three years from the date of the decree 
was barred by limitation. If however, 
clause VII of Article 182 applied even 
then, the last date on which the payment 
was required to be made being 20th June, 
1958, the execution application was more 
than three years after that date and 
therefore also, it was barred by limita- 
tion. Case Law discussed. (Para 17) 

It could not be said that until the con- 
dition was fulfilled, no decree came into 
existence Trial Court’s order did not deal 
with the passing of the decree As soon as 
the judgment was delivered, a decree 
was bound to be passed immediately 
thereafter There is a distinction between 
the passing of a decree and drawing up 
of a decree The passing of the decree ia 
earlier in time and follows as a matter of 
course as soon as a judgment is pro- 
nounced The decree came into existence 
by provisions of S 33 C. P C. lmme- 
cLately when the judgment was pro- 
nounced and it was to bear the date on 
which the judgment was pronounced. 
What was postponed by the trial Courts 
order was drawing up of the decree and 
not the passing of the decree. 

(Paras 13. 18) 

Though the decree was to be drawn up 
only after the Court-fees were paid, thal 
was a condition which the plaintiff could 
have immediately fulfilled. If she had 
done what she was directed to do by the 
Court immediately, the decree could have 
been drawn up at once If she committed 
delay In supplying the court-fees and thus 
allowed time to pass away, without there 
being drawn up a decree in her favou", 
it could not be stated that the decree did 
not come into existence until after she paid 
the Court-fees or the Court passed the 
order removing that condition. Case Law 
discussed. (Para 18) 

Further, the drawing up of the decree 
had nothing to do with the provisions of 
Order 23 Rule 3 and therefore there need 
not be any express order of the Court that 
the decree should be drawn up Once 
the Court had expressed its satisfaction 
about the existence of a compromise or 
lawful agreement adjusting the suit, an 
order recording that compromise was 
mandatory on the Court, and though 
there were no express words to that 
effect m the endorsement of the Court, 
the fact that it ordered drawing up of a 
decree would necessarily imply that it 
made an order recording file compro- 
mise, because it was that order itself 
which was the foundation and basis of 
the decree, which was ordered to be 
drawn up Equally the order to draw up 
the decree necessarily Implied that the 
court had passed a decree. 
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a preliminary ohiertion a should have 
from order cannot he, ^ The learned 
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share in the b r ?b er £g p ar ties before the 
shis was put by th P this com- 

Court on 20th Mar^l958. a ft 0 pay Rs. 
promise the defendan pro fits for 

1100/- on account oi _ 20th March 

the period 1st April from the date 

1958 witlnn three moi m romlse also 

of the compromise The t() reC over 

entitled theplamtrif-app^ ^ tote re st 

that amount with six P - d ^thin 
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compromise except th t^pj ^ parties 

iU“pav S “ Govfrn^V on amount of 
iSVl-4 As. for court-fees. 

inthe 
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"The plaintiff and the defendant are 
present The compromise is read over 
and explained to them and they admitted 
the same. Hence decree be drawn up 
in ter ms of it on payment of Court-fees 
of Rs. 381-4-0 by each party.” 

No amount of court-fees was paid by 
either party and no decree was drawn up. 

On 6th January 1960, the appellant gave 
an application to draw up the decree 
without payment of court-fees as directed 
earlier. On that application, after hear- 
ing the parties the court passed the 
following order on 8th April, 1961. 

"I therefore, order that the office 
should draw up a decree and send its 
copy to the Collector for recovery of the 
deficit court-fees from parties shown in 
the compromise decree.” 

Thereupon the office prepared the decree 
nnfi it was signed by the learned Civil 

SSdss S, 26* April 196}- The decree 

bears the date of 20-3-1958. 

5. The Judgment-creditor appellant 
filed an application for execution on 2 otn 
September 1961. It is filed after more 
than 3 years from the date of the decree, 
that is from 20-3-1958. The payment was 
ordered to be made within three months 
of that date that is, the last date on 
whidi the amount of Rs. 1100/- should be 
paid by the respondent to the appellant 
was 20 th June 1958. The « ecution 
nli cation was more than 3 years rrom 
that date also. Naturally, therefore, an 
obiection about the execution application 
S toed by limitation was titen by 
rpsDondent. In. order to meet tii 
Ejection, the learned advocate for the 
appellant advanced two ar gnments , namely 

g;’ , SSd b!r (w , S«““Si“ 

on 20 ™ March 1958 and that 
was rnaoe on therefore began 

Jr“Som f uS “all of fta amandmont. 

j / 91 that the order made by the learn 

negatived both tiiese contentions. ^ tafte 
frthatlhrorfer^ated 8 th April 1961 

amounted lo an — ot** d* 

border dab/ 8 th April 1961 does not 
amend anything. It only removes the im- 

cree itself. 


6 . In support of his March 
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learned advocate for the appellant relied 
upon a decision In the case of Khudadad 
V Moriokhan, AIR 1916 Sind 2. He also 
raised another argument, namely, that 
the decree was passed on condition and 
that so long as the condition was not fulfill- 
ed no decree came into existence and 
therefore the decree came into existence 
cnly when the condition was removed by 
the trial Judge on 8th April 1961 He 
relied for this purpose on a decision in 
the case of Babu Ram v. Gop51 Sahai, 
AIR 1938 All 539 

7. Mr Zaveri, learned advocate for 
the respondent urged that what was 
ordered to be postponed by the trial 
Judge's order on 20th March. 1958 was 
not the passing of the decree, but the 
drawing un of the decree, that is the pre- 
paration of the decree in accordance with 
the provisions of Order 20 Rule 6 of the 
Code of Civil Procedure. He urged that 
m view of the provisions of Order 23, 
Rule 3 of the Ovil Procedure Code, the 
decree came into existence as soon as 
the order was made by the learned trial 
Judge on 20th March 1958 He pointed 
out that Under Order 20 Rule 7 of the 
Civil Procedure Code the decree should 
bear the date on which the judgment was 
pronounced and since the trial Court 
made the order on 20th March 1958 the 
decree rightly bears that date and there- 
fore limitation begins to run from that 
date It was further urged by him that 
the order of the Court on 20th March 
1958 directed the appellant and respon- 
dent to pay an amount of Rs. 381-4-0 
each by way of Court-fees before the 
decree was drawn up He urged that It 
was open to the plamtiff-appellant to pay 
up this amount immediately after the 
order was made by the Court on 20th 
March 19 8 and she could have paid the 
amount on behalf of the defendant also 
and thus facilitated the drawing up of 
the decree In order to enable her to exe- 
cute the same, if she had paid the amount 
on behalf of the defendant also 
the said amount could have been 
adjusted In the execution application. 
It was, therefore urged that the 
condition that was imposed by the 
order of the learned tnal Judge on 
20th March 1958 /was a condition which 
it was open lot the appellant to fulfil 
immediately after the order wa3 made. 
It was also urged that merely because the 
appellant neglected to pay up that 
amount and moved the Court afterwards 
to remove that condition, the appellant 
cannot now be heard to say that the 
decree was not passed on 20th March 
1938 

8. In the alternative Mr Zaveri argu- 
ed that even if the decree were really 
made on 8th April 1961 still the decree 
bears the date of 20th March 1958 and 
that date is a. part of the decree Itself 
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and the executing Court cannot go be- 
hind that fact and try to substitute the 
same by pitting some other date instead 
of the date which really appears on It 
on the ground that it was a wrong data 
Mr Zaveri also argued that the decree 
directs the appellant to pay the amount 
within three months, which would mean 
that the decree directs the payment to be 
made at least on 20th June 1958 if not 
earlier and under Article 182. clause (vil) 
of the Limitation Act of 1908. the appli- 
cation for execution of the decree should 
nave been made within three years from 
20th June 1958 that Is on or before 20th 
Jung 1961 Since this execution applica- 
tion is made after 20th June 1961, the 
same Is barred by limitation. 

9 In order to appreciate the relevant 
contentions involved in this appeal, it Is 
necessary to refer to certain provisions oi 
the Civil Procedure Code. The word 
judgment’ is defined In Section 2(9) as 
being a statement given by the Judge oi 
the grounds of a decree or order Sec- 
tiop 33 of the Code provides that after the 
case has been he^rd. the Court shall 
Pronounce judgment, and on such judg- 
ment a decree shall follow Order 20. 
Hule 6 provides the manner in which a 
decree passed by the Court shall bo 
drawn up Order 20 Rule 7 then provides 
that the decree shall bear date of the 
Judgment Order 21, Rule 11 enables the 
judgment-creditor to make an oral appli- 
cation at the time of passing of the de- 
cree for immediate execution thereof by 
the arrest of the judgment-debtor This 
rule therefore provides that a decree for 

Yment of money can be executed even 

It is not drawn up according to the 
Provisions of Order 20 Rule 6 of the 
Code A decree is defined in Section 2, 
sub-section (2) as meaning a formal ex- 
pression of an adjudication which, so far 
as regards the Court expressing it, con- 
clusively determines the rights of the 
parties with regard to all or any of the 
matters In controversy to the suit 

10 Order 23 Rule 3 of the Civil Pro- 
cedure Code deals with a compromise oi 
agreement adjusting the suit between the 
parties to a litigation. Under that provi- 
sion if the Court is satisfied that a suit 
has been adjusted by any lawful agree- 
ment or compromise, the Court shall 
order the agreement or compromise to 
be recorded and shall pass a decree in ac- 
cordance therewith so far as it relates 
to the suit 

XL A consideration of these provi- 
sions of the Code of Civil Procedure, 
brings out clearly certain conclusions. 
An order of the Court expressing its satis- 
faction about the existence of a lawful 
compromise or agreement adjusting the 
suit b-tween the parties to It is the basis 
of an order made by it to record the 
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same. Such. an order recording the com- 
promise or agreement is appealable under 
the provisions of Order 43 of the Code, 
of Civil Procedure. The Court’s . statement 
expressing its satisfaction that there is 
an agreement or compromise adjusting the 
suit therefore, amount? to a judgment, 
because it provides • the ground to the: 
Judge for making an order to record the 
compromise. Upon such, judgment, as 
directed by the provisions of Order 23, 
Buie 3, a decree has to be passed by the 
Court. Section 33 would then come into 
play and the decree that is ultimately 
passed under the provisions of Order 23, 
Buie 3 should bear the same date as the 
Judgment upon which it is based, that is 
the sanje date as the date under the en-' 
dorsement of the Judge about his satis- 
faction that the compromise or lawful 
agreement adjusting the suit is proved 
before him It is also clear from the pro- 
visions of Section 33 that as soon as the 
judgment is pronounced, a decree is 
bound to follow it. The decree being a 
formal expression of the adjudication by 
the Court, must follow immediately after 
the judgment of the Court is pronounced.. 
"When, therefore, the Judge after pro- 
nouncing his judgment proceeds to pass' 
an order in which he incorporates the 
result of his decision and gives a final ad- 
judication about the .rights .of the parties 
in controversy before him, he passes a 
decree. The final order in the judgment, 
therefore, amounts to the passing of a 
decree by the Judge. The drawing up of 
the decree under Order 20, Rule 6 is a 
separate and independent .act which is 
subsequent to the passing of the decree. 
It follows from this that a decree is pass- 
ed by the Court even if, for the time 
being, there is no decree drawn Up in the 
form provided under Order 20, Rule 6 
of the Code. The passing of the decree,' 
Is, therefore, independent and earlier to 
the drawing up of a decree. The decree 
Is bound to bear the date oh which the 
judgment was pronounced. It does not 
matter that the decree was drawn up a 
long time after the judgment was pro- 
nounced. This position is clear from the 
various provisions of the Civil Procedure 
Code referred to above. 

12. In the case of Rajashwar Rai v. 
Shankar Rai. AIR 1962 Pat 398. the Court 
considered the various provisions re ferr ed 
by me above and has held as follows: 

"Reading Ss. 2(2), 2(9), 33 and O. 20, Rr. 

II, 6 and 7 together it must be held that the 
'decree* as defined in Section 2(2) comes 
into existence as soon as the judgment is 
pronounced. It does not necessarily mean 
the formal decree which is prepared in 
accordance with Section 33 and Order 20 
Rule 6. The definition of the word 'decree- 
holder* in Sec. 2 (3) makes it further 
clear that the decree-holder means a per- 
son in whose favour a decree has been 


passed as soon as the judgment has been 
pronounced, and not necessarily a person 
in whose favour a decree has been form- 
ally prepared, as required' by Section 33.” 

13. The main question, therefore, which 
falls to be considered in this appeal is as 
to_ when was the judgment upon which 
this decree is based was pronounced. If 
the judgment was pronounced on 20th 
March, 1958, then the decree rightly bears 
the date of 20th March 1958. If, as urg- 
ed by Mr. Shelat, the final judgment was 
pronounced on 8th April, 1961, then the 
decree should bear the date '8th April 
1961* and not ’20th March 1958’. In order 
to understand th?a position, it is neces- 
sary to analyse the' provisions of Order 
23, Rule 3 of the Code of Civil Procedure 
and then to interpret the order passed by 
the Court oh 20th March 1958 in the' 
light of this analysis. The provisions of 
Order 23, Rule 3 require the Court to 
take three steps each one after the other. 
The first step that is taken by the Court 
is to give a finding about its satisfaction 
that a suit has been compromised or 
adjusted by an agreement between the 
parties: if such satisfaction is arrived at, 
then the next step to be taken by the 
Court- is to make an order recording the 
compromise or agreement; and it is only 
after such an order is made, that the 
Court shall .proceed to the third step of 
passing a decree in accordance with the 
terms of the compromise. The drawing 
up of the decree has .nothing to do with 
the provisions of Order 23, Rule 3 
and therefore, there need not be any 
express order of the Judge that the decree 
should be drawn up. If a decree is pass- 
ed unconditionally, it is the duty of the 
office to draw up the decree and place it 
before the Judge for his signature. That 
is what is required by the provisions of 
Order 20, Rule 6 of fee Code. In the in- 
stant case, the trial Judge has recorded 
his satisfaction about the existence of a 
compromise or lawful agreement where- 
by fee suit has been adjusted. The second 
requisite requirement is wanting because 
there is no express order made by the 
learned trial Judge that the compromise 
is recorded. The third requirement is also 
absent in so far as specific words are con- 
cerned because there, is no direction or 
order passing a decree in accordance with 
the terms of fee compromise. There is, 
however, an order that the decree shall 
be drawn up in accordance with the terms 
of fee compromise on payment of an 
amount of Rs. 381-4-0 by each party 
Though, therefore, there is absence of 
any express statement recording the 
compromise or passing a decree still 
the above direction to the office neces- 
sarily implies the recording of compro- 
mise and passing of a decree Once the 
Court has expressed its satisfaction about 
the existence of a compromise or lawful 
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agreement adjusting the suit, an order 
recording that compromise is manda- 
tory on the Court, and though there are 
no express words to that effect in the 
endorsement of the learned Judge the 
fact that he ordered drawing up of a 
decree would necessarily imply that he 
made an order recording the compro- 
mise, because it is that order itself which 
is the foundation and basis of the decree, 
wluch is ordered to be drawn up Equal- 
ly the order to draw up the decree neces- 
sarily implies that the Judge has passed 
a decree Therefore, even though the 
second and third steps are not to be 
found in express language in the Judg- 
ment of the learned tnal Judge, still, m 
the circumstances of the case there is no 
doubt that they are implied in the order 
itself. I would, therefore proceed on the 
basis that there is an order recording the 
compromise. The expression of satisfac- 
tion by the learned trial Judge along 
with the o”der to record the compromise 
will be the Judgment on the basis of 
which the decree is passed. This order is 
dated 20th I, larch 19o8 and therefore the 
decree that is passed will also bear that 
date. It should be noted that what is 
postponed is not the 'passing* of the de- 
cree but the 'drawing up’ of the decree 
As I stated above the passing of the de- 
cree and the drawing up of the decree 
are two separate and independent acts. 
The passing of the decree is earlier in 
bme and follows as a matter of course 
as soon as a judgment is pronounced. It 
is by the force of the statute itself, name- 
ly the provisions of Section 33 of the 
Cod“ that a decree comes into existence 
immediately when a judgment is pro- 
nounced. Therefore since the learned 
trial Judge has postponed the drawing 
up of the decree it follows that he ha3 
not postponed the passing of the decree 
The decree therefore, in terms of the 
compromise has been passed as soon as 
the judgment was pronounced on 20th 
March 1958 and since the decree has 
beep passed pp that date, iizppsi bear that 
date The drawing up of the decree 
would not invest the decree-holder with 
any new right which he did not possess 
at the time of passing of the decree. 
Even if there was no decree drawn up 
by the office it was open to her (plain- 
tiff appellant) to ask for execution of the 
decree. It was also open to her to imme- 
diately comply with the requirement im- 
posed by the Court, namely, the pay- 
ment of Rs 381-4-0 a3 Court fees on her 
behalf as well as an equal amount on 
behalf of the defendant in order that the 
decree should be drawn up If she paid 
the amount on behalf of the defendant 
it would be open to her to ask for the 
recovery of that amount in execution. 
Therefore, if the drawing up of the de- 
cree is postponed until the plaintiff does 


a certain act and it Is competent to 
the plaintiff to do that act imm ediately, 
the law wall fill presume that the plain- 
tiff has done that act immediately and 
therefore, even if the plaintiff delays the 
doing of that act still the decree, when 
drawn up, will bear the date on which 
the judgment was pronounced on the 
basis that the plaintiff has removed the 
impediment immediately after the pro- 
nouncement of the judgment. 

14. The order dated 8th April 1961 
has no more effect than removing the 
impediment which postponed the draw- 
ing up of the decree This impediment 
could have been removed by the plain- 
tiff paying the amount of Court fees. In 
tht? case, however, on her application, 
the Court itself removed the impediment 
which it has put on the drawing up of 
the decree The order dated 8th April 
1361, therefore, does not introduce any 
new factor in the consideration of this 
case. Whether the impediment was re- 
moved by the Court of its own motion 
or on the application of the plaintiff or 
whether the impediment was removed by 
the p laintiff by paying the amount her- 
self. the legal effect will be the same, 
namely, that the way is open to draw up 
the decree But since the decree has 
been passed on the date on which the 
judgment has been pronounced the decree 
whenever drawn up will bear the date 
of the judgment. There is no amendment 
of the decree by the order dated 8th April 
1961 The amendment of the de- 
cree will arise provided the terms 
or contents of the decree are in 
any way changed The decree that 
came into existence on 20th March 
1958 was m terms of the compro- 
mise purshis and by the order dated 8th 
April 1961, there is no change or altera- 
tion in any of the terms of the compro- 
mise purs his Therefore, there is no 
amendment of any part of the decree In 
my opinion, on a consideration of the 
relevant provisions of the Civil Proce- 
dure Code, it appears that the decree 
that is drawn up rightly bears the date 
20th March 1958. 

15 Mr Shelat relied on a decision In 
the case of AIR 1916 Sind 2. There what 
happened was that the learned Judge 
decreed the suit subject to certain condi- 
tions about payment of the balance of 
purchase money and damages of Rs 150/- 
to the defendant The Judge however 
ordered that the decree should not be 
drawn up until the pl aintiff paid penalty 
in respect of deficit stamp on a sale-deea. 
The period for paying the penalty was 
extended by various orders from tune to 
tune and ultimately the penalty was paid 
by the plaintiff on 21st November 
1913 The defendant filed an appeal which 
was tune barred from the date o£ 
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the judgment, but it was within time 
from the date on which the decree was 
prepared. On an interpretation of the 
order passed by the Court as regards the 
drawing up of the decree, the Sind Court 
came to the conclusion that what was 
pronounced by the Court at the earlier 
time was a provisional judgment to the 
effect that the Court was prepared to de- 
cide the suit in accordance with that 
judgment, but the Court would not do 
so until the plaintiff paid the penalty 
under the Stamp Act. It is obvious that 
if the penalty under the Stamp Act were 
not paid, the document would remain in- 
admissible in the evidence and the judg- 
ment which was pronounced on that day 
would not be a correct judgment. The 
Court, therefore, considered that it was 
a provisional judgment which the Court 
was prepared to pronounce provided the 
plaintiff paid the penalty. When the 
plaintiff paid the penalty, the Corn! made 
a final judgment ordering the prepara- 
tion of the decree. That is not the position 
here. There is no question of _ a pro- 
visional judgment, because nothing has 
remained to be decided after the Court 
made the order on the compromise pur- 
shis. All that the Court did was to post- 
pone the drawing up of the decree itself. 
In my opinion, this decision does not ap- 
ply to the facts of the present case. I 
|nay note that this decision was refer- 
red to in a decision in the case of Md. 
Sadique Mian v. Mahabir Sao, AIR 1942 
Pat 410 and there also that Court has 
distinguished this case on the ground 
that the effect of that order was to pro- 
nounce a provisional judgment which 
did not become operative until the de- 
cree was prepared. The Patna High Court 
has also held that in the Sind case there 
was no complete adjudication until the 
condition was satisfied. 

16. Mr. Zaveri mainly relied upon two 
decisions. The first is in the case of AIR 
1942 Pat 410 (supra). In that case a pre- 
liminary decree for mesne profits had 
been passed and a Commissioner was ap- 
pointed by the Court to ascertain the 
amount of mesne profits. The Commis- 
sioner submitted his report which was 
accepted by the Court on 6th of January 
1936 and the Court passed the following 
order on that day: 

"Let final decree be prepared in terms 
of the Commissioner’s Report. No decree 
shall be prepared unless deficit court fees 
are paid.” 

On a consideration of the provisions of 
the Civil Procedure Code as well as cer- 
tain other cases, the Patna High Court 
came to the conclusion that the Judgment 
was pronounced on 6th January 1936 and 
that the condition for the preparing of 
the decree did not alter the date of the 
decree. It also held that the moment the 
plaintiff paid the deficit court fee in ac- 


cordance with the order, the decree 
would have been automatically drawn up. 
It was held that though the Court fee 
were paid on 1st December 1938, the de- 
cree that was ultimately drawn up right- 
ly bore the date 6th January 1936. 

17. _ The second decision on which Mr. 
Zaveri relied is to be found in the case 
of Kishori Mohan Pal v. Provash Chan- 
dra, AIR 1924 Cal 351. In that case there 
was a final partition decree and under 
the Stamp Act of 1899 a decree for parti- 
tion is chargeable with duty to the 
amount prescribed by Art. 45 of Sche- 
dule _ I of the Act and the expense of 
providing the proper stamp is to be borne 
by the parties to the decree in such pro- 
portions as the Court directs. The result 
is that a decree for partition is not for- 
mally drawn up until paper bearing the 
proper stamp is supplied to the Court. 
The decree is then engrossed on the 
stamp paper and signed by the Judge. In 
the above case the decree was signed by 
the Judge on 2nd January 1920, as the 
stamp paper was furnished only, a short 
time before that day. The question arose 
whether the limitation should run from 
the date on which the decree was pass- 
ed, hamely, from 25th March 1914 or it 
should run from the date on which the 
decree was drawn up, that is from 2nd 
January, 1920. The Court, while consider- 
ing this question, held as follows: 

"The delay in signing the decree was 
due not to any fault of the Court or to 
any cause beyond the control of the 
parties, but solely to the delay of the 
parties in supplying the requisite stamp 
paper. Any party desiring to have the 
decree executed might have furnished 
the stamp paper at any time leaving the 
expense of providing it to be adjusted 
by the Court in connection with the 
costs of the execution.” 

In this case also it was held that the 
mere fact that the decree is not drawn 
up because the plaintiff or some other 
party to the suit has failed to provide the 
stamp paper, it would not alter the date 
of the decree which is the date on which 
the judgment is pronounced. In my opi- 
nion, having regard to the facts of this 
case, it is clear that the decree that is 
drawn up bears the date 20-3-1958 and 
the same is the correct date as it is a 
date on which the judgment was pro- 
nounced and therefore, the period of 
limitation should run on the basis that 
the decree is dated 20th March 1958. If 
clause I of Article 182 of the Indian Limi- 
tation Act applies, then the execution ap- 
plication being more than three years 
from the date of the decree is barred by 
limitation. If however clause VII of 
Article 182 applies, even then, the last 
date on which the payment was xequir- 
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Jed to be made being 20th June 1958 the 
execution application is more than three 
[years after that date and therefore also, 
ht is barred by limitation. 

18. Mr Shelat. on behalf of the appel- 
lant urged that this was a decree which 
h\aa passed on condition and therefore, 
[until the condition was fulfilled, no de- 
Icree came into existence. A mere per- 
usal of the order made by the learned 
Civil Judge on the compromise purshis 
clearly indicates that Mr Shelat’s argu- 
ment is not correct What the learned 
Civil Judge has directed is that the de- 
cree should be drawn up after the re- 
quisite court fees are paid. The learned 
Judge’s order does not deal with the 
passing of the decree. As I stated above, 
as soon as the Judgment is delivered, a 
decree is bound to be passed imm ediately 
thereafter Therefore, there is a distinc- 
tion between the passing of a decree and 
drawing up of a decree and what is post- 
poned by the learned Judge’s Order in 
the instant case is drawing up of the 
decree and not the passing of the decree. 
Again, it is no doubt true that the learn- 
ed Judge has ordered that the decree Is 
to be drawn up only after the court 
fees are paid. But this was a condition 
which the plaintiff could have immediate- 
ly fulfilled. If she had done what she 
was directed to do by the Court imme- 
diately, the decree could have been 
drawn up at once. II she commits delay 
in supplying the court fees and thus 
allows time to pass away, without there 
being drawn up a decree In her favour. 
It cannot be stated that the decree did not 
come into existence until after she paid 
the Court fees or the Court passed the 
order removing that condition. Mr She- 
lat relied upon a decision in the case of 
AIR 1938 All 539 In that case the Court 
passed a decree for money on condition 
that the decree-holder deposited the 
necessary court fees in Court. That was 
« case, therefore, where the passing of 
the decree was made conditional on the 
fulfilment of the direction of the Court 
to deposit the Court fees. If the passing 
of the decree la made conditional on a 
certain act being done by the plaintiff 
then it can be urged that no decree has 
come into existence until the condition 
Is fulfilled. This is not a case however, 
where the drawing up of the decree was 
postponed. This case, therefore can be 
distinguished on its facts and It does not 
apply to the order passed by the learned 
Judge. 

19 Mr Shelat then relied upon a 
decision in the case of. Mahomed Hasnaln 
v Yusuf Husain. AIR 1056 .All 121 On 
the basis of this authority Mr Shelat 
urged before me that the Court had no 
authority to make any order for payment 
of Court fees. He referred to Order 23. 
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Rule 3 of the Code of Civil Procedure 
and stated that as soon as the Court is 
satisfied about the existence of the com- 
promise or agreement adjusting the suit 
it is the duty of the Court to pass a de- 
cree. He stated that In the instant case, 
tne learned Civil Judge of his own 
motion postponed the drawing up of tbs 
decree by imposing a condition for pay- 
ment of Court fees. He stated that the 
Court itself has failed in performing Its 
own duty and for the failure of the court, 
the appellant could not be penalised. As 
I stated above, since the passing of the 
decree has not been postponed the Ques- 
tion whether the appellant has been 
penalised by the Court’s order or not to 
not a question which is relevant for con- 
sideration at this stage. As I stated above, 
the compromise purshis itself makes •pro- 
vision for payment of that amount ol 
court fees by the appellant-plaintiff to the 
Government The Court thought that the 
payment of court fees to the Govern- 
ment should be made by paying the same 
into the Court The Court, therefore, seems 
to have passed that order on its own Inter- 
pretation of what the consent terms pro- 
vided It cannot therefore, be said thal 
the plaintiff has been penalised by the 
Court’s order It was open to the plain- 
tiff, even in the absence of a formal 
drawn up decree to make an appllcatio: 
for execution of the decree and If neces 
sary to insist that the Court should drav 
up the decree without any payment o 
court fees by her in Court In my opln 
Ion, this argument of Mr Shelat does noi 
appear to be correct No other point wa. 
pressed on behalf of the appellant bj 
Mr Shelat 

20 Mr Zavert, on behalf of the res- 
pondent also raised an alternative argil 
ment that even if the date of the Judg 
znent be taken as 8-4-1981 still the exe- 
cution application to barred by limitation 
He argued that the payment to to b 
made within three months from the dati 
of the compromise purshis and therefor 
the payment should be made on 20tl 
June 1958 at the latest He relied upoi 
the provisions of clause VH at Artid 
182 of the limitation Act and stated tha 
the application for execution should ham 
been made on or before 20th June. 1951 
He also argued that the decree in fac 
bears date ‘20-3-58.’ He argued that th 
date to an integral part of the decree it 
self and the executing Court has no Juris 
diction to go behind the decree and fine 
out whether the date *20-3- J 958 to th 
correct date or whether that date should 
be substituted. For this purpose he relied 
upon a decision In the case of Anant 
Ram v Basdeo Sahai, AIR 1957 All 114. 
However, in view of the fact that I have 
accepted, the first ground advanced by 
Mr Zaveri. I do not think that it will 
be necessary for me to go into any detail- 
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ed. examination of. the questions raised 
in these two alternative arguments. 

21. The result, therefore, is that the 
traal Court’s order holding the execution 
application to be barred by limitation is 
correct. This appeal, therefore, fails and 
is dismissed with costs. 

I LGC/D.V.C. : Appeal dismissed. 


AIR 1969 GUJARAT 159 (V .56 C 30) 
J. -M. SHETH, J. • 

Bai Galal ' Ramshi, Applicant v. Vraj- 
lal Ichhashanker and others, Opponents. 

Civil Revn. Appln. No. 371 of 1968, D /- 
5-4-1968, from decision of Civil Judge, 
Jr. Division at Talaja, D /- 17-2-1967. 

Civil P. C. (1908), S. 115(c) ' and O. 6, 
R. 17 — Application for amendment of 
written statement — Rejection of. appli- 
cation for delay in filing — Court, acts 
illegally and- with material irregularity 
— Case comes within S. 115(c). 


A plain reading of O. 6, R. 17 indicates 
that amendment can be allowed at any 
stage of the proceedings. No ' doubt, the 
Court is empowered in an appropriate 
case to put the petitioner who wants to 
amend the application to terms. This rule 
further lays down that all such amend- 
ments shall be made as may be necessary 
lor the purpose of determining the real 
questions in controversy between the 
parties. The Court however is not justi- 
fied in rejecting the amendment applica- 
tion on the' ground that the application 
had been given after a long time. AIR 
1968 Guj 236 & AIR 1964 SC 1341. Foil 

(Para 10) 

Where the court rejects the amendment 
application on the ground of delay it 
acts in breach' bf the provisions of law 
embodied in O. 6, R. 17 and hence it acts 
illegally or with material _ irregularity, to 
the exercise of its jurisdiction which 
comes within the scope of S. 115(c). . 

(Para 13) 


The court acts illegally and with mate- 
rial irregularity in relation to the pro- 
cedure also by refusing to allow amend- 
ment which may' ultimately affect the 
decision of the suit. . (Pata lb) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 Guj 236 (V 55) = 

,(1967) 8 Guj LR 649, Prabhudas 
v. Bhogilal _ 

(1966) AIR 1966 SC 153 (V -53)= 

; Civil Appeal No. 163 of 1963, D/- 
26-4-1965. Pandurang v. MarutI 13, 15 
(1966) 1966-7 Guj LR 589=ILR 
(1966) Guj 660. Iriiwarlal v. State 
of Maharashtra 

(1964) AIR 1964 - SC 497 ’ (V 51)= 

1963 All LJ 1068, S. S. Khan na 
v. F. J. Dillon . 


8, 12 
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(1964) AIR 1964 SC 1336 (V 51) = 

. (1964) 3 SCR 495, Manindra Land 
& Building Corporation Ltd. v. 
Bhutnath Banerji. 13 t jg 

(1964) AIR 1964 SC 1341 (V 51)= 

(1964) 5 Guj LR 55, Abbasbhai 
v. Gulamnabi 13, jg 

(1963) AIR 1963 Guj 195 (V 50)=' 
1963-4 Guj LR 698, -Shantilal • 
Chunilal v. Shantilal Fulchand 21 a .4 
(1959). AIR 1959 SC 492 (V 46)= 

(1959) Supp. (1) SCR 733, Chaube 
Jagdish, Prasad v. Ganga Prasad 11, 16 
(1953) AIR 1953 SC 23 (V 40)=- 
1953 SCR 136, Keshardeo v. 

Radha Kissen 11, 13 

(1949) AIR ‘1949 PC 156 (V 86) = 

76 Ind. App. 67, Venkatagiri 
Ayyangar v. Hindu Religious 
Endowments Board, Madras 11 13 

(1949) AIR 1949 PC 239 (V 36) = 76 Ind ’ 

• App 131. Joychand Lai v. Karnala- 
ksha Chaudhury 11 13 

(1948) AIR 1948 Nag 258 (V 35)=- 
ILR (1948) Nag 16, Narayan Sone- 
ji v. Sheshrao Vithoba 13 

(1927) AIR 1927 All 358 (V 14)= • - 

ILR 49 All- 454, Babu Ram' v. 
Munnalal 11 13 

(1925) AIR 1925 Mad'585 (2) (V 12)= ’ 

48 Mad LJ 349, Kariya Goundan v. 
-Tirikkaivelu Chetty . 31 

(1917) AIR 1917 PC 71 (V 4)=44 
Ind App. 261, Balkrishna Udayar 
y. Vasudeva Ayyar - 11, 16 

(1885) ILR 9 Bom 432, Hari Bhikaji 
V. Naro Vishvanath 11, 13 

(1883-84) 11 Ind App237=LLRll Cal fi 
(PC), Amir Hasan K h an v. Sheo 
•Baksh Singh 31 


K. M. Parikh, for Applicant; p. U. 
Shah, for Opponents. . 

: ORDER : — This is a revision petition 
filed by the original defendant against 
the plaintiffs-opponents under Section 
115 of the Civil. Procedure Coda The 
opponents filed a Civil Suit No. 31 of 
1967 in the Court of the Civil Judge, 
(J.- D.) Talaja for recovery of possession 
of suit land from the petitioner. Accordr 
tog to them, they are the owners of the 
suit, land and are to possession of it The 
petitioner obstructs their possession and 
has made an application in the Mamlat- 
dar's Court to have it mutated to her 
name, .claiming the land to be hers. 

- -2. *The petitioner filed a written 
statement on 24th July. 1967 and denied 
the claim of the opponents and challeng- 
ed the. maintainability of the suit. 


3. On 9th February, 1968, by an ap- 
plication Ex. 21, she sought permission 
for an amendment of a written state- 
ment By that application she wanted to 
take up three further contentions in re- 
gard to maintainability of the suit One 
of them was that there was a previous 
suit between the parties and due to the 
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d-cision given m that suit, the suit was 
barred fay res judicata. Another conten- 
tion was that the suit being a suit for 
taking possession of the suit land on the 
ground of ownership, the market value 
of the land being over 10 000/- rupees at 
the date of the suit, the Court has no 
jurisdiction to hear the suit The alter- 
native contention that was to be taken 
up was that the suit was barred by limi- 
tation. Another alternative contention was 
about adverse possession. 

4 The learned Civil Judge Junior 
Division, Talaja, Mr R. H. Nanavati, 
rejected this application on the ground 
that the suit was filed on 24th July 1967 
and there was absolutely nothing to pre- 
vent the defendant from taking up all 
the contentions that she now proposes to 
take Merely, because the proposed con- 
tentions are important, they cannot now 
be permitted to be taken up All the pro- 
posed contentions are new He there- 
fore does not see any reason to allow 
that application at that stage On these 
grounds, the application has been reject- 
ed by the learned Civil Judge This is one 
ol the impugned orders which is assail- 
ed in this revision application by the 
petitioner Another application. Ex. 22 
was given stating that the value of the 
subject-matter bemg over Rs 10 000/-, the 
Court has no jurisdiction to hear the 
suit She therefore prayed that before 
hearmg of the suit commenced, Mamlat- 
dar or any other officer be appointed as 
a Commissioner for making the valua- 
tion of the land which according to the 
petitioner can be valued at Rs. 35 000/- 
That application was also rejected stat- 
ing that the applicant may lead evidence 
herself to substantiate her contention, if 
permissible The petitioner has come in 
revision against that order also 

5 The learned Advocate Mr Parikh, 
appealing on behalf of the petitioner 
firstly contended that the learned Civil 
Judge had committed an illegality by 
ignoring the provisions of law and there- 
by had failed to exercise the jurisdiction 
vested in him. He urged that before the 
recording of evidence commenced, the 

E etiticner had sought permission to allow 
er to amend the written statement. The 
contentions which the petitioner intend- 
ed to take up by that amendment were 
very material contentions and most of 
them were contentions of law, which 
would go to the root of the case, if the 
petitioner succeeded m showing thesound- 
n°os of those contentions. He conceded to 
the position that those contentions were 
new contentions. The amendment appli 
cation, which sought for a permission to 
tsuce up those contentions, cannot be re- 
jected on the aforesaid grounds. These 
were the additional grounds which the 
petitioner wanted to urge in support of 
her say that the suit was not maintain- 


able as well as entertainable and should 
be dismissed. She was not m a k i n g out 
ary new case These were the only new 
grounds to support her case that the suit 
w^s not maintainable and the suit should 
be dismissed on that ground. 

6 He also invited my attention to the 
provisions of Order 6 Rule 17 of the 
Civil Procedure Code He also urged that 
the present case would also be covered 
by clause (a) or (b) of Section 115 of the 
Civil Procedure Code as the petitioner 
wunts to take up a contention regarding 
Jurisdiction. The petitioner also wants to 
take up a contention regarding res Judi- 
cata She wants to take up a contention 
regarding limitation. All these questions 
are questions which, if decided m favour 
ef the petitioner would go to the root 
of the case and the suit would be liable 
to be dismissed on those grounds. It was, 
therefore urged that the present case 
w<is also covered by clause fa) or fb) of 
Section 115 of the Civil Procedure Code. 
In my opinion, this argument of M* 
Pankh is not well founded The Couirt 
has not decided the correctness or othf>x 
wise of these contentions What P-2( 
Ccjur* has decided is whether this amemr-a 
mfcnt application should be allowed Jr a 
not The question therefore, that rilcdl 
arises for consideration will be whrotie 
the case is covered by clause (c) of fio 5 # 
fa&n 115 of the C. P Code or not be* 

7. The learned Counsel Mr D™' I 
Shah, appearing on behalf of the 
n“nts firstly, contended that the preser, 
case could not be said to be a case decicf 
ed w-thin the meaning of Section 115 ot 
the Civil Procedure Code He, therefore 
urged that no rights of the parties have 
been decided finally Part of the con- 
troversy between the parties has not been 
decided That being the position, the 
Present case could not be said to be a 
case decided within the meaning of Sec 
titm 115 of the Civil Procedure Code He 
mvited my attention to a decision of a 
Division Bench of this Court in support 
of his argument. 

8 In the case of Prabhudas v 
Bhogilal. 1967 8 Guj LR 649=* (AIR 
1S68 Guj 236) a Division Bench of this 
Court has made the following observa- 
tions — 


"A case decided within the meaning of 
Section 115 Code of Civil Procedure is 
n <)t confined to an entire suit or pro- 
ceeding but includes an issue or a part 
of a sint or proceeding and if an order 
decides an issue or a part of a suit or 
proceeding, it would be a case decided 
Within the meaning of Sec. 115 If aD 
order decides some nght or obligation 
which is in controversy between the 
Forties in the suit or proceeding a part 
of the suit or proceeding whether it 
forms the subject-matter of a separate 
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Waiis Ali v. Ahad Mir (Jaswant 

ed and determined by a court of compe- 
tent jurisdiction and meanwhile the land 
should remain attached and continue in 
the custody of Sardar Ghualm Nabi, Num- 
berdar. Pursuant to this order of the 
learned Magistrate the respondents 1 to 4 
filed a civil suit on 6th April 1965 in the 
court of the Sub Judge Rajouri, being 
civil suit No. 14 of 1965, for declaration 
to the effect that the land comprising 
Khasra Nos. 17 (measuring 23 kanals 3 
marlas with Kotha thereon), and 21 (mea- 
suring 3 kanals 19 marlas) was in their 
possession as owners, and land compris- 
ing Khasra No. 638/514/517/241 (measur- 
ing 36 kanals and 3 marlas) was in their 
possession as tenants under the State till 
16th April, 1960. In para 4 of the plaint 
it was alleged that the cause of action 
arose from 6th November 1962 the date 
of the Sub Divisional Magistrate’s order. 
This suit was dismissed for default of 
plaintiffs’ appearance on 26-8-65 the date 
fixed for plaintiffs’ evidence. Thereafter 
on 26-4-1966 the plaintiffs-respondents 1 
to 4 filed suit No. 8 of 1966 in the same 
court and for the same relief as was 
sought by them in the previous suit No. 
14 of 1965. As in the previous suit so in 
para 4 of the plaint of this suit also it 
was alleged as follows: 

(Original in Urdu omitted — Ed.) 

1 3. Waris Ali, the petitioner herein, 

' resisted the suit inter alia on the grounds 
that the previous suit having been dismis- 
sed for default of plaintiffs’ appear- 
ance, the present suit was barred under 
Order 9, Rule 9 of the Civil Procedure 
Code read with Section 12 thereof and 
was also liable to dismissal as it had not 
been filed within the period of limitation 
prescribed by the Limitation Act. 

4. On the pleadings of the parties the 

following preliminary issues were struck 
in the case: , 

(1) Was a Civil suit, Ahad Mir and 
others versus Waris Ali, prior to this suit 
dismissed for default of plaintiffs on 26th 
August 1965 by this court, if so what is 
the effect of this suit? O. P. D. 

(2) Is the suit time barred? O. P. D. 

5. After hearing the arguments ad- 
vanced by the learned counsel for the 
parties, the trial court vide its order 
dated 31-12-1966 came to the conclusion 
that the suit was neither hit by Order 9, 
Rule 9 Civil Procedure Code nor was it 
time barred. It is this^ order that has 

1 been challenged by Waris Ali in the pre- 
sent revision petition. 

6. On behalf of the petitioner Mr. 
Salaria has reiterated before me that the 
subsequent suit having been brought on 
the same cause of action as the previous 
one which was dismissed for default oi 
plaintiffs’ appearance was barred under 
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Order 9 Rule 9 of the Code of Civil Pro- 
cedure and having been brought more 
than 3 years after the 6th of November 
1962 — the date of the final order of the 
Sub Divisional Magistrate, ought to have 
been dismissed as time barred. Both 
these contentions of the learned counsel 
are in my opinion untenable. 

7. With regard to the first contention 
of the learned counsel it may be pointed 
out that though the phraseology used in 
para 4 of both the plaints is identical 
the cause of action in the previous and 
the subsequent suit is not in substance 
the same. According to the directions of 
the Sub Divisional Magistrate the land 
was to continue to remain under attach- 
ment till the determination of the rights 
of the plaintiffs by a court of competent 
jurisdiction. In the circumstances the 
continuance of attachment is to be treat- 
ed as a continuance of the original wrong 
and so long as the attachment continues, 
cause of action also continues. As in case 
of a claim for partition (See AIR 1952 All 
427 and AIR 1956 Pat 143) or for fixation 
(See AIR 1959 Punj 252) and recovery of 
rents and profits against a trespasser so 
in a case of the present nature, the cause 
of action must be deemed to be recurr- 
ing. 

8. The other contention of the learned 
counsel is also devoid of force. The pro- 
perty in dispute having been attached by 
the Sub Divisional Magistrate, under Sec- 
tion 146 (1) of the Criminal Procedure 
Code (as then in force)* and passed into 
Custodia Legis, the legal position is that 
the possession of Supardar is to enure for 
the benefit of person having title to the 
property on the material date. Article 47 
of the Limitation Act to which reference 
has been made by the learned counsel for 
the petitioner is confined to cases in which 
an order for possession has been made in 
favour of one of the parties. No order 
having been made in respect of the pro- 
perty in favour of any one of the par- 
ties, that article has no application and as 
held in AIR 1929 Mad 38(2) the conse- 
quences of the operation of Section 28 of 
the Limitation Act cannot ensue. This 
view also receives support from the rul- 
ings reported in (1876) ILR 1 Mad 309; 
(1903) ILR 26 Mad 410; (1907) ILR 30 Mad 
12 and AIR 1964 Andh Pra 109. Arti- 
cle 142 of the Limitation Act has also no 
application as the order of attachment 
under Section 146(1) does not cause dis- 

*The Code of Criminal Procedure (Amend- 
ment) Act, 1956 (XLII of 1956) and the 
Code of Criminal Procedure (Amend- 
ment) Act, 1957 (XXVII of 1957) came 
into force on the 1st of August, 1964 — 
See SRO 177 dated 24th June, 1964 
published in the Jammu and Kashmir 
Government Gazette dated 16th July, 
1964. 
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possession or discontinuance of the pos- 
session of the rightful owner See AIR 
1916 Cal 751 To a case of this nature 
Section 23 of the Limitation Act can be 
aptly said to apply and continuance of 
attachment would be treated as a con- 
tinuing wrong As such the suit cannot 
be held to be time barred even though 
brought after the expiry of three years 
from the date of the final order of the 
Criminal Court exercising power under 
Section 146 (I) of the Criminal Proce- 

dure Code as then in force. I am sup- 
ported in this view by a catena of autho- 
rities more especially those reported in 
AIR 1916 Cal 751 AIR 1922 Cal 419 AIR 
1933 Pat 224 and AIR 1933 Pat 212. 

9 For the foregoing reasons I find no 
merit in this revision application which Is 
dismissed with costs 

AKJ/DVC. Revision dismissed. 


AIR 1969 JAMMU AND KASHMIR 50 
(V 56 C 12) 

M JALAL-UD DIN, J 
S Bishan Singh, Applicant v Marti Shivjf, 
Non-Applicant. 

Civil Revn No 50 of 1968 D/ 2-8 1963 
Civil P C. (1903) Section 115 and O 14, 
R 5 — Expression “Case decided" — Mean- 
ing — Expression does not mean conclusion 
of entire proceeding — It covers part of the 
proceetbng* in winch some claim or right fj 
decided — Order under O 14, II 5 — 
Revision maintainable. AIR 1958 Mad 496 
and AIR 1967 P.m| 389 <rB) and AIR 1933 
Bilaspur 33 and AIR 1964 SC 497, Rel on. 

(Paras 4 and 5) 
Cases Rtf erred i Chronological Paras 

(1968) AIR 1968 Mys I (V 55) = 

(1967) I Mys LJ 148 (FB) Mysore 
State Road Transport Corporation v 
Mysore Revenue Appellate Tribunal 8 
(1967) Ain 1967 Punt 389 (V 54) = 

1LR (1960) I Pnni 694 (FB) Knshaa 


Kumar Grover v 5ml. Panneshrf 
Devi 4 

(1964) Ain 1964 SC 497 (V 51) = 

(1984) 4 SCR 409 S S Khanna v. 

F 1 Dillon 4 

(1958) Ain 1958 Mad 496 (V 45) = 

1958-1 Mad LJ 212. Muhamad 
Abdul Rahiman v Peer Muhammad 4 
(1953) Ain 1953 Bilaspur 33 (V 40), 

Khazana v Suryan 4 


S Avtar Singh, for Applicant, Sh. Janak 
Lai Sehgal, for Non-Applicant. 

ORDER This revision petition is directed 
against the order dated 15-12-1987 passed 
by the Sub Judge, Jammu in a suit for posses- 
sion brought by Murti Sbivji plaintiff respon- 
dent against S Bishaa Singh and another 
The trial court raised issues in the case and 
_____ “ 


r Marti Shlvjf (Jalal Ud Din, 7) A.LR. 
thereafter an application was moved on 16-11- 
1967 by the defendant applicant in the court 
below seeking amendment of the issues as 
indicated in the application Ob|ections were 
invited by the tual court from the plaintiff 
and after hearing arguments it decided the 
appheabon against the defentlant-applicant 
holding that there was no necessity to amend 
or adu any more issue in the case Against 
this order the defendant has come up in revi- 
sion before this Court. 

2. A preliminary objection has been rais- 
ed on behalf of the plaintiff respondent that 
the revision is not competent inasmuch as 
the order passed by the trial court does not 
purport to be a case decided within the 
meaning of seebon 115 of the Code of Civil 
Procedure 

3 Elaborate arguments were advanced 
on both sides respecting the preliminary ob- 
jection JDd a number of authorities were 
cited for and against the proposition I will 
fust of all deal with the preliminary ob)eo- 
bon raised before me. 

4. It is true that the expression ‘case de- 
cided" is not defined in the Code of Civil 
Procedure but upon a general construction of 
the expression it would follow that the words 
"case decided’ as used in Sec 115 of the 
Code do not mean the entire proceeding con- 
cluded hut it includes within its ambit a part 
of the proceeding as well Thus where the 
court lielow decides a part of the proceeding ^ 
in a suit m which some claim or right £s 
decided (hat order is amenable to the revf- 
sional |unsdicbon of the High Court and the 
High Court will undoubtedly interfere, if It 
finds that the trial court has exercised its 
Jurisdiction m an illegal way or has omitted 
to exercise its junsdicbon or the order passed 
has occasioned failure of justice as contem- 
plated in clause (d) of Section 115 of thel 
Code The same point arose for considera* 
bon before Snbramanyam, J In AIR 1958 
Mad 498 That was a case where the trial 
court had dismissed the application of the 
defendants for deletion of an additional issue. 

It was held that the District Munsifl (the trial 
Court) had acted with material irTegulanty fn 
the exercise of Ins jurisdiction in framing an 
issue necessitating the determinahon of the 
dispute which appears to exist inter se as be- 
tween the defendants. The revision In that 
case was entertained and allowed. 

Again (n AIR 1967 Punj 389 (FB) Caooor, 

J who delivered the judgment on behalf of 
the Full Bench observed that "the scheme of 
the Civil Procedure Code read as a whole 
seems to negative the legislative intendment 
that the revisional jurisdiction should not bo 
exercised against interlocutory orders where 
an appealable decree can ultimately be pass- 
ed. Under Section 115 of the Code every 
non appealable order affecting the decision 
of the case is open to challenge la appeal 
from the final decree If the legislative in- 
tendment is to the said effect, then m no case 
can the High Court rail far the record per* 
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taiain g to an interlocutory order or enter 
tain a revision against an 
mjdL the High Court must withhold its hands 
on the simple ground that tee order un- 
neached is interlocutory. This legal p°a 
tion is unacceptable for it can be sustained 
Seither on principle nor on auteon^ From 
this the proposition deducible is that bec- 
tidn 115 of tee Code is to be conrtraed for 
advancing the cause of justice and in this 
manner if there is a material legal infirmity 
S tef order passed by the trial court sec- 
tion 115 can be invokedso as to cover such 
interlocutory orders. “The word case, the 
learned Judge proceeded to observe m 
Jn Section 115 includes part of the case 
{L and Section 115 is, therefore, applic- 
able to such interlocutory orders. 

The Bilaspur High Court has also P 
nounced upon this question vide AIR 19^3 
Bilaspur 3§ where it has Ud ■*%*** 
“fho decision of the lower Court m reiect 
W tto defendant-petitioner’s application 
£r framing the necessary issue is a decision 
on a substantial question in controversy be- 
tween the parties affecting their nghts aud 

gssvffShS 

j AIR iqfi4 SC 497. The principle enun- 
dattd R in 19 teeTaid 49 author^ is that tee 
power of the High Court under Section 115 

knisis gra 

sie Co ™^ r »teurslpp"3> ? 
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R- IT*. Almost jj ample authority 

in both the rales. There g ^ 

fcr H ® rcvSible. There 

under Order 6 , Rule *. ,w orders pass- 
es thus nothing 5 not rC visable 
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jJlpgnl jurisdiction or if tee same has oc- 
casioned failure of justice to a party. 

6 . Judged from this, it would appear 
teat the present revision petition which has 
been directed against the interlocutory ordei 
passed by the court below in dismissing an 
application under Order 14, Rule 5 of the 
Civil Procedure Code is revisable. Here 
the grievance of the applicant is that his 
application for amendment and recasting or 
tee issues has not been decided on ments. 
The court below has not considered the 
pleadings of the parties and has failed to 
feme issues in tee rase in accordance with 
tee averments made in tee pleadings. Thus 
while dismissing the application the court 
below has acted with material irregularity in 
the exercise of its jurisdiction and this has 
occasioned failure of justice. 

7 I, therefore, overrule the preliminary 
objection and hold that the revision is com- 
petent. 

8 . As regards the merits of the revision 
I find teat there is considerable force in 
the argument of the learned counsel for the 
annlirant that tee issues framed by the trial 
court do not deal with the real controversy 
between tee parties and that it is necessary 
to recast and amend the issues with a view 
to determine the material propositions ot 
fact and law at which the parties are at 
issue. I had tee occasion of perusing the 
pleadings of the parties. The plaintiff does 
not say to his plaint as to how and vxhen 
and to what character did the defendant 
No 1 come to occupy the suit property not 
is it in the plaint that tee property was sub- 
let by the defendant No. 2 to defendant No. 
1 during the continuance of the tenancy of 
tee defendant No. 2, in violation of the 
terms of the original tenancy. Nor has a 
copy of the judgment of the High Court 
been attached along with the plaint so that 
it could be found out as to wha were the 
precise observations made by the Hign 
Court regarding the character of the possra 
J No. 1 in the udg 
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ment inter partes. The defendant nppel 
lant has to his written statement, categori- 
cally repudiated the title of the P^ llnt ^ 
and has in so many words pleaded that the 
plaintiff was never in possession of the suit 

P It would appear from the plaint, when 
read as a whole, teat tee possession of the 
defendant No. 1 over the suit property does 
cot arise from any contractual obligation. 
Tbe rase of the plaintiff lies in a narrow 
so far as tee plaint is concerned, 
have been well for tee trial [ court 
to have examined the parties m elucidation 
of the pleadings so that the all material 
propositions of fact could have been h’-oug t 
to light and the position clarified. But tins 

has not been done. The argument of 
learned counsel for the plaintiff 
teat his client could not sue fo 
o£ tee suit property against the delenoanr 
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No 1 during the continuance of the tenancy 
of the defendant No 2 and that the plain- 
tiff was constructively holding the property 
through the defendant No 2, is under 
standable But even then, the plaintiff must 
show as to when and how did the defen 
dant No I enter upon the premises and in 
what character The plaintiff (in a suit for 
possession) has to prove his case indepen 
aently against the defendant No 1 who has 
set up a title m himself In such a situa 
hoa the plaintiff must also prove that his 
possession over the suit property whether 
independently or constructively through 
defendant No 2 dated back 12 years from 
the institution of the suit If any autho- 
rity is meant for the proposition it is AIR 
1968 Mys 1 (FB) That was a suit for 
possession where the plaintiff had alleged 
that the defendant was the tenant but the 
defendant on the other hand had repudiated 
this allegation and had set up title in him 
self Hegde, T who delivered the judg 
ment on faelialf of the Full Bench, proceed 
ed to observe that the pl aintiff had to prove 
not only his title m the property but also 
that he had been in possession of the pro- 
perty within 12 years next before the instr 
tuhon of the suit The argument of the 
plaintiff in that case that Article 144 of the 
Limitation Act was applied to the case was 
repelled and it was held that the appro- 
priate Article applicable to the case was 
142 of the Limitation Act There is no 
necessity for me to quote any other autho- 
rity in support of the proposition enunciated 
above. 

9 I would, therefore, allow this revi- 
sion petition and direct that the trial court 
to first examine the parties and thereafter 
recast the issues In the light of the obser 
vafaons made above. 

GGM/D V C Revision petition 

allowed 

AIR 1969 JAMMU AND KASHMIR 52 
(V 50 C 13) 

S MURTAZA FAZL AU C. J AND 
JASWANT SINGH, J 

Abdul Samad and others Petitioners v 
The State of J and JL, Respondent. 

Wnt Petn. No 97 of 1968 D/ 27-8-6S, 
from judgment of Gurtu J„ D/ 27 I 1968 

(A) Letters Patent (Jammu and Kashmir) 
Clause 22 — "Judgment — Meaning — - 
Order even if it does not finally dispose of 
the suit pro fcmto, is a “judgment” if it 
determines the rights of parties — Orders of 
character specified in Section 104 and 
Order 43, Rule 1, Cavil P C. except CL (JJ) 
are judgments AIR 19oa Bom 2G6 and 
AIR 1952 Nag 357 (FB), F 0 II 4 (1872) 8 
Bcng LR 433 and (1912) ILR 33 Mad 1 
(FB) and AIR 1942 Lah 95 (FB) and AIR 
1953 SC 198 and AIR I960 Cal 582 and 
AIR 1965 J and K 118 and AIR 1927 Rang 
IL/IL/DS34/63 


r State (Jaswant Singh JJ A. LB. 

139 and (1936) 40 Cal WN 1264, Ref 

(Paras 13 and 161 

(B) Forest Act (1927). Sections 52 and 
2 (b) — ‘Forest produce* — ■ Removal and 
conversion of Umber from trees marked for 
felling — - Right given to contractor — - 
Money claimed by Government from the 
contractor is the price of forest produce. 
AIR I960 Madh Fra 152 and AIR 1956 SC 
17 and AIR 1937 Him Pra 1, Rel. on. 

(Para 27) 

(O Forest Act (1927), Section 52 -~ 
Validity — Provisions of Sec. 52 and Sec- 
tions 90 and 91 of J and K. Land Revenue 
Act do not violate Article 14 of the Consti- 
tntion and are valid. 

Article 14 of the Constitution forbds 
unjust or class legislation but permits rea- 
sonable classification for purposes of legis- 
lation The demand cm account of the 
pnce of the forest produce being a public 
demand and Its expeditious realization be- 
ing necessary in public interest, the provi- 
sions for recovery of the demand as arrears 
of land revenue are based on intelligible dif 
ferentia or reasonable classification having 
a clear nexus to the object sought to be 
attained The contention that Section 52 
of the Forest Act gives uncanalised discre- 
tion to the officer, whose duty it is to re- 
cover the amount to discriminate between 
the two defaulters similarly situate is not 
well founded as the section merely confers 
on the officer an additional power to re- 
cover the amount in an effective and expo- 
ditous manner The duty of a Recovery 
Officer being to act in the interests of public 
revenue, to prevent its evasion and to exer 
cise his power for its efficient collection the 
presumption Is that he will act honestly and 
it is hardly likely that he would discriminate 
between a defaulter and a defaulter in the 
matter of application of the provisions of 
Section 52 or the Forest Act. The depri 
vation of property or personal liberty If 
any resulting from an action under Section 
52 of the Forest Act read with Sections 60 
and 91 of the J and K. Land Revenue Act 
is in accordance with the procedure estab- 
lished by law AIR 1953 SC 404 and AIR 
1960 SC 457 and AIR 1962 SC 1764 ReL 
on (Paras 29, 40 and 41) 

Section 52 of the Forest Act cannot also 
be held to infringe Article 14 of the Const! 
tuhon merely because it gives the authority 
on cpbon of realizing the arrears of price 
of the forest produce either by bringing a 
suit or realizing it as arrears of land reve- 
nue Article 14 of the Constitution does 
not at all limit the choice of remedies It 
hardly stands to reason that a conscientious 
recovery officer would resort to the lengthy 
and arduous remedy of a suit when speedy 
and effective method of recovery of the 
err ear dues is possible under Section 52 of 
the Forest Act read with Sections 90 and 91 
of the Land Revenue Act. AIR 1956 SC 
20 and AIR 1957 Mad 23, ReL on. 

(Para 831 
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64 Cal WN 861, Mohamed Felu- 
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(V 47) = 1960 Jab LJ 321, Mulam- 
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(1958) AIR 1958 SC 538 (V 45) = 
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Gramani R. v. State of Madias 40, 41 


(1956) AIR 1956 SC 17 (V 43) = 
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1956 Cri LJ 129, Purushottam 
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wanji Modi 
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Gangadhar Bagla v. Kanti Chander 15 
(1927) AIR 1927 Rang 139 (V 14) = 

ILR 5 Rang 99, Arumugam Chettyar 
v. KaDappa Chettyar 14 
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Light Co, 86 
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B. Sen, O. C. Mathur, J. N. Bhan, T, 
Hussain and I. Shahdad, for Petitioners; 
Garg, D. N. Mahajan and A, N. Raina, for 
Respondent. 

JASWANT SINGH, J.: This is an appeal 
under Clause 12 of the Letters Patent 
from the order dated 27-1-1968, made on 
the original side of this court by Hon’ble 
Gurtu, J, vacating the temporary injunction 
restraining the defendant-respondent from 
realizing the balance of royalty said to be 
due on the basis of the agreements (dated 
17th Katik 2008 and 9th January, 1961) for 
sale and purchase of the right of conversion 
and removal of timber from the trees mark- 
ed for felling in compartments Nos. 22 (Rest) 
South Lolab B Coupe, 94, North Lolab B 
Coupe, 51, 52a, 52b, and 53 (a) South Lolab 
and 86 North Lolab of Kamrai Forest divi- 
sion Kashmir North Circle. The temporary 
injunction which has been vacated appears 
to have been issued on 30-11-1967 on plain- 
tiff-appellant’s application in Civil Suit No. 
33 of 1967 for recovery of Rs. 2256541 
(claimed as loss alleged to have been suf- 
fered by the appellants on account of the 
failure of the Government to fulfil an im- 
plied warranty of soundness in respect of 
trees and timber) and permanent injunction 
restraining the defendant from realizing the 
royalty in regard to the aforesaid compart- 
ments. 


2. During the pendency of this appeal, 
the plaintiffs-appellants filed additional 
grounds of appeal on 30th July, 1968 chal- 
lenging the constitutionality of Sections 91 
and 92 of the Land Revenue Act as also 
Section 52 of the Forest Act By order 
dated 31-7-1968, the appellants were per- 
mitted to raise the questions relating to the 
validity of Section 52 of the Jammu and 
Kashmir Forest Act and Sections 59, 60, 61, 
72, 90 and 91 of the Jammu and Kashmir 
Land Revenue Act subject to the maintain- 
ability of the Letters Patent Appeal. A few 
days earlier i. e. on 27-7-1968, the appel- 
lants also filed a writ petition contending 
inter alia that the amount of rupees fifteen 
lacs claimed as royalty in respect of com- 
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C merits Nos 51 to 53 of South Lxilab 
ge hamraj Division was not due from 
lh cm as there was an implied warranty of 
soundness m respect of the trees and fam 
ber wluch was not fulfilled by the respon- 
dent The appellants also challenged the 
constitutionality of Sections 59- 61, 62 and 
72 of the Laud Revenue Act as also Sec- 
tion 52 of the Forest Act on the ground 
that these provisions were violative of Arb 
cles 14 19 and 31 of the Constitution of 
India On the following day l. e 31st July 
1968 the appellants filed another opplica 
bon styled as application for amending the 
writ petition contending inter aha that they 
had been arbitrarily discriminated in the 
matter of grant of remissions in respect of 
rot trees/timber as against large number 
of persons similarly situate It was further 
contended in the petition by the appellants 
that there is no rationale behind such dis 
crimination that the Government had arbi 
trunly failed to adjust the remissions against 
the amount of royalty sought to be realized 
from them, that tne provisions of Ss. 90 and 
92 of lire l .an d Revenue Act which made 
the provisions of Chanter VTl including 
Sections 59 61 62 and 72 thereof applic- 
able to the recovery of other demands are 
also ultra vires as being violative of Arti- 
cles 14, 19 and 31 of the Constitution of 
India. 

8. As desired by the respondent and as 
agreed to by the appellants the writ peO 
bon of which notice was taken by the res- 
pondent on 31 7 1988, subject to all [ust 
exceptions, was taken up along with the 
aforesaid Letters Patent Appeal 

4. This Judgment shall dispose of both 
the letters Patent Appeal and the Wnt 
Pehtion 

5 On behalf of the respondent a preh 
msnary objecbon had been taken as to the 
maintainability of the appeal. It has been 
contended that the order appealed aga ost 
Is not a Judgment within the meaning of 
Clause 12 of the Letters Patent of the 
High Court of Jammu and kashmir and 
consequently no appeal lay While elabo- 
rating his preliminary point Mr Garg has 
contended that the term "judgment’* has 
been used In the aforesaid Clause 12 of the 
Letters Patent in the sense of a final order 
Or decree and not in the sense of an order 
giving directions In the nature of Interim 
relief L e. it has not been used m the sense 
of an order which does not adjudicate the 
rights of the parties and that m any case 
It cannot cover a preliminary or an inter 
locutory order He has further argued that 
as the impugned order does not finally 
decide the rights of the parties and is mere- 
ly in the nature of an Interim order, the 
appeal is not competent. 

0 Mr Sen. the learned counsel, for the 
appellants, has on the other hand urged 
that the word "judgment” as used in the 
aforesaid clause of the Letters Patent can 
not be given a narrow meaning, that it is 
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not synonymous with the word “decree" and 
that it is not the same thing as a final order 

7, The learned counsel have in support 
of their respective contentions relied on a 
number of rulings of the vanous High 
Courts In India, who have held divergent 
views with respect to the connotation of 
the word “judgment* 

8 1 have given my earnest considera- 
tion to the preliminary objection raised by 
the learned counsel for the respondent, but 
I am of the view that it cannot be allowed 
to prevail. 

9 The word "judgment" was interpre- 
ted m Justices of the Peace for the Town of 
Calcutta v Oriental Gas Co., (1872) 8 Beng 
LB 433 to mean a decision winch affects 
the menls of a question between the parties 
by determining some right or babil ty Sir 
Richard Coucn. the then Chief Justice of 
that court delivering the Judgment for the 
court observed — * 

"We think that ’Judgment’ In clause 15 
means a decision which affects the merits 
o! the question between the parties by 
determining some right or liability It may 
be either final or preliminary or inlerlocu 
lory the difference between them being 
that a final judgment determines the whole 
cause or suit and a preliminary or inter- 
locutory Judgment determines only a part 
of it, leaving other matters to be determin- 
ed." 

In Tuljaram Rows case (1912) ILR 35 Mad 
1 (FB) Sir Arnold White observed — 

“I think too an order on an independent 
proceeding which is ancillary to the suit 
(not instituted as a step towards judgment 
but with a view to rendering the judgment 
effective if obtained) namely — on order on 
an application for an interim Injunction or for 
the appo ntment of a receiver is a Judgment 
within tbo meaning of the clause 

In the same judgment Lnshnaswami 
Ayer J observed. — 

“The question still remains whether the 
order in incidental proceedings for attach- 
ment or arrest before judgment for a tem- 
porary Injunction or for appointment of 
receiver are judgments within the meaning 
of the term as used in Clause 15 Such 
proceeding? are not natural steps for the 
determination of the cause and they are 
remedies though jirovisional in character 
®°d the judicial determination of those pro- 
ceedings may well be deemed to be analo- 
gous to the disposal of the original petition 
which determines the right of the forties 
The decisions in such cases may well be 
treated as interlocutor judgments" 

In Firm Shaw Nan Dial and Sons Madras, 
v Sohna Mai Bell Ram, reported in AIR 
1942 Lali 95 (FB) It has been held that the 
word "judgment" in Clause 10 is not syno- 
nymous with decree. 

10 In Maaohar Damodhar v Ball Ram 
Ganpat, AIR 1952 Nag 357 (FB) their 
Lordships of the Nagpur High Court, alter 
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reviewing the entire case law. held as under 
“A judgment in Clause 10 of the Letteis 
Patent means a decision in an action whe- 
ther final, preliminary, or interlocutory 
■which decides either wholly or partially but 
conclusively in so far as the court is con- 
cerned, the controversy which is the subject 
< of the action. It does not include a deci- 
' sion which is on a matter of procedure, nor 
one which is ancillary to the action even 
though it may either imperil the ultimate 
decision or tend to make it effective. The 
decision need not be immediately execut- 
able per se but if left untouched, must re- 
sult inevitably without anything further, 
save the determination of consequential de- 
tails in a decree or decretal orders, that is 
to sav an executive document directing 
something to be done or not to be done in 
relation to the facts of the controversy. The 
decision may itself order that thing to be 
done or not to be done or it may leave 
that over tin after the ascertainment of some 
details but it must not be interlocutory 
having for its purpose the ascertainment of 
some matters or details prior to the deter- 
mination of the whole or any part of the 
controversy.” 

The question was left open by the Supreme 
Court in a ruling reported in AIR 1953 SC 
198. 

11. In Mansata Film Distributors Cal- 
cutta v. Sorab Merwanji Modi, AIR 1955 
Bom 266, it was held as follows: — 

"It is well settled that interlocutory orders 
can also he judgments and it is not neces- 
sary that a court should pass a final decree 
or a final order in order that an appeal 
should lie. Now, when you have an inter- 
locutory order which is purely procedural 
in chanicter, or as it has been said, which 
is nothing more than a step towards obtain- 
ing a final adjudication in the suit then un- 
doubtedly such an order would not consti- 
tute a judgment within the meaning of 
Clause 15. But if an interlocutory order 
determines the right of a party even "pro 
tanto” then the party whose right has been 
affected would have the right to appeal 
against that order. 

In Standard Glass Beads Fac tory v. Shri 
Dhar, AIR I960 All 692 (FB) their Lord- 
ships observed as follows: — 

“Judgment in Clause 10 includes^ a “final 
judgment", a “preliminary judgment” and an 
“interlocutory judgment” till of which ex- 
pressions are used in the Letters Patent. 
The term "judgment" does not necessarily 
exclude an order. An order of a single 

S e of the High Court dismissing an ap- 
against an order granting a temporary 
injunction is an order which finally deter- 
mines the right of a partv to a specific 
temporary' relief. It stems from a suit nnd 
its purpose is to make the judgment if ob- 
tained, fully effective. It is neither an 
order which merely regulates procedure nor 
an order made on an application which is 
merely a step towards obt ainin g a final ad- 


judication. Such an order is neither a final 

D * pnent nor a preliminary judgment which 
been assumed to mean a judgment 
which determined the right to the relief 
claimed but which requires further proceed- 
ings to be taken before the suit or appeal 
is finally disposed of. The order should be 
held to be an interlocutory judgment. Such 
an order is a judgment and consequently 
appealable under Clause 10." 

In AIR I960 Cal 582. it has been held:— 
“A judgment within the meaning of Cl. 15 
cannot be construed as a decree under the 
Civil P. C. The test of judgment as laid 
down in (1912) ILR 35 Mad 1 (FB) is only 
a variant of the one laid down in (1872) 17 
Suth WR 364. The test laid down in the 
latter case is not exhaustive." 

12. In a division bench ruling of this 
court, reported in AIR 1965 J ana K 118, 
it was held that the word “judgment” usea 
in the Letters Patent should be given a 
liberal construction. 

13. On a careful consideration of the 
aforesaid authorities, we think that the tests 
laid down by the Nagpur and Bombay High 
Courts in the aforesaid rulings are sound 
and should serve as useful guides for deter- 
mining the right of appeal under Cl. 12 of 
our Letters Patent Respectfully agreeing 
with and following the enunciation of law 
in those rulings, we find that the order, in 
tlie instant case, though it does not finally 
dispose of the suit pro tanto determines the 
rights of the parties and amounts to a judg- 
ment as contemplated by Clause 12 of the 
Letters Patent. 

14. That apart we think that there are 
more compelling reasons for holding that an 
order like the one in the present case is 
appealable. This would be evident pre- 
sently'. The meaning of the term “judg- 
ment” was also considered by their Lord- 
ships of the Rangoon High Court in Aru- 
mugnm Cheftyar v. Kanappa Chettyar, AIR 
1927 Rang 139, where it was held as fol- 
lows: — 

"where an appeal from an order is allow- 
ed by the Civil P. C. the court will con- 
strue such an order as a judgment within 
the meaning of Cl. 13 of the Letters 
Patent.” 

This test appears to accord with the pro- 
visions contained in Section 60 of our 
erstwhile Constitution Act, 1996, which pro- 
vided as follows. 

"Except as provided by any enactment for 
the time being in force an appeal from the 
oricinal decree or from any order against 
which an apneal is permitted by any law 
for the time being in force passed or made 
b>' a Single Judge of the High Court shall 
lie to a bench consisting of two other judges 
of the High Court.” 

15. It is noteworthy that the jurisdic- 
tion exercised by the High Court in rela- 
tion to the administration of justice in the 
court before the commencement of the 
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Constitution of Tammu and Kashmir has 
been preserved by Section 102 thereof The 
above quoted Section 60 of our erstwhile 
Constitution (which has to be taken as sup- 
plemental to the Letters Patent) when read 
with Section 117 and Order XL1X of the 
Civil Procedure Code makes applicable the 
provisions of Section 104 and Order 43 
Rule 1 of the Civil Procedure Code to 
orders passed by a Single Judge on the ori- 
ginal side of the High Court Reference in 
this connection may be made to the follow 
ing passage occurring in Kumar Gangadhar 
Bagla v Kanh Chanuer, (1938) 40 Cal WN 
1284 

“I would point out that it is clear from 
Section 117 of the Code of Civil Procedure 
and stall clearer from Order 49 Rule 3 Civil 
P C that both section 104 and Order 43 
Rule 1 do apply to the High Court.” 

1C The legal position that emerges 
.therefore is that orders of the character 
(specified in Section 104 and Order 43 
[Rule 1 Civil P C excepting clause (JJ) 
thereof would be construed as judgments 
(and an appeal against any one of such 
(orders would he to the Division 

(Bench of the High Court notwithstanding 
(the fact that it is passed by one of the judges 
of the High Court sitting on the original 
tside 

17 For the foregoing reasons the pre- 
hminaiy objection raised by the learned 
counsel for the respondent cannot be sus- 
tained and is overruled 

18 After debating the preliminary point 
Mr Sen appearing for appellants has urged 
that the writ of Demand for Rs 15 lacs 
issued to his clients by the Collector at the 
request of the forest authorities should be 
quashed as it suffers from various legal and 
constitutional vices He has in support of 
his plea raised the following mam confer) 
Hons — 

1 That the Writ of Demand issued by 
the Collector is incompetent as neither Sec- 
tions 90 and 91 of the Land Revenue Act 
nor Section 52 of the Forest Act is attracted 
in the instant case 

2 That Section 52 of the Forest Act 
does not apply to the present case as no 
money is due from the appellants 

3 That Section 52 of the Forest Act 
and Sections 90 and 91 of the Land Revenue 
Act according to which the amount is 
sought to be realised as arrears of land reve- 
nue are unreasonable and are hit by Arh 
de 14 of the Constitution as the Certificate 
of the officer whose duty it is to realise an 
arrear is to be treated as final and as the 
said provisions permit the use of coercive 
maeh nery without affording an opportunity 
of challenging the correctness of the amount 
which is determined unilaterally by the 
forest authorities 

4 That Sections 59 60 61, 72, B0 
and 91 of the Land Revenue Act are un- 
coDStituhona] and void under Article 13 (1) 


of the Constitution of India being repug- 
nant to Articles 19 and 21 thereof 

5 That there has been disc rim ination 
in the matter of remissions 

19 I shall now take up seriatim the 
various points urged by the learned counsel 
for the appellants 

20 Elaborating ha first Ground of attack 
Mr Sen has contended that the money 
claimed from his clients Is not recoverable 
as it cannot be said to be payable on ac- 
count of the price of the forest produce. 
This contention of the learned counsel for 
the appellants appears to be wholly mis- 
conceived. The term “price" in the afore- 
said expression — forest produce — has been 
used in its ordinary accepted connotation 
of consideration or amount for which a 
thing Is bought and sold. The term “sale" 
has been defined in Section 54 of the Trans- 
fer of Property Act, as meaning of transfer 
of ownership jn exchange for a price paid 
or promised or part paid and part promised. 

21 In Ananda Behera v State of Onssa, 
AIR 1950 SC 17, their Lordships of the 
Supreme Court, described the grant of a 
license to enter on land and cany away fish 
as a sale of a right to cany away fish in 
specific portions of the lake over a specified 
future period, that is to say a sale of a pro- 
fit a prendre 

22. In Mulamchand Ratilal Asathi v 
State of Madhya Pradesh. AIR i960 Madh . 
Pin 152, following the aictum laid down 
in AIR 1950 SC 17, it has been held that 
the right to propagate and collect lac in 
some of the forests of Balaghat district is 
sale of forest produce and the amount due 
on that account to bo the pnee of the forest 
produce within the meaning of the Forest 

23 The Indenture in the instant case 
between the Government on the one hand 
and the appellants on the other is headed as 
Agreement for Purchase of Standing Trees 
on lump sum basis and the tenor of the 
agreement shows that the right of extraction 
of timber from the trees and their removal 
was by way of sale to the appellants In 

round No 6 of the Memo of the Letters 


Patent appeal also it has been admitted by 


them In the circumstances, it cannot be 
denied that there was sale of timber by the 
Government in favour of the appellants on 
a lump sum basis and that the amount 
settled for extrachon and removal of timber 
by the appellants with the Government was 
the price of the timber 

24. Now let us see as to whether the 
timber the right of extraction and removal 
of which was given to the appellants by 
the aforesaid indenture fails within the de- 
finition of the term “forest produce” This 
term has been defined In Section 2 (b) of 
the Forest Act to include 

(a) The following whether found in or 
brought from a forest or not that is to say 


1969 Abdul Samad v. State (Jaswant Singh J.) [Prs. 24-80] J. & K. 57 


(i) Timber, charcoal, trees, and leaves, 
flowers and fruits and all other parts of pro- 
duce not herein before mentioned of trees. 

(ii) Plants not being trees (including 
Kuth, grass, Creepers, reeds, and moss) 
and all parts of produce of such plants. 


A cursory perusal of the above definition 
would make it clear that the term “forest 
produce” includes timber. 

25. Reference in this connection may 
also be usefully made to Gajjan Mai Mohan 
Lai v. State of Himachal Pradesh, AIR 1957 
Him Pra 1, where it was held that the ex- 
pression “forest produce” would include 
timber. 

26. As already stated both the agree- 
ment executed by the appellants in favour 
of the Government in respect of right of 
conversion and removal* of timber from the 
aforesaid compartments and the grounds of 
appeal filed by the appellants in this court 
show that the trees in question were pur- 
chased by them for a price specified in the 
agreement 

27. I am, therefore, unable to accede to 
the submission of the learned counsel for 
the appellants that the money claimed by 
the Government cannot be considered to be 
on account of the price of the forest pro- 
duce as conceived by Section 52 of the 
Forest Act. The first ground of attack ac- 

, cordingly fails and is repelled. 

1 28. I next pass on to the second ground 

of attack namely that Section 52 of the 
Forest Act does not apply as moneys claim- 
ed are not due. The attack made under 
this head is two pronged namely that the 
amount is not actually due and secondly, 
that the amount cannot be claimed and the 
appellants cannot be made liable as the tim- 
ber sold to them turned out to be rot, un- 
sound, and unmarketable. Regarding the 
first part of the contention it may be stated 
that I need not go into it in any great de- 
tail as this is a disputed matter and has to 
be gone into in the course of the suit 
Suffice it to say that according to the affida- 
vit filed by the Secretary to the Government 
Forest department, more amount, than that 
acknowledged by the appellants in the suit 
is due to the Government and no document 
in the form of any receipt etc. has been pro- 
duced before us by the appellants to show 
that payments in excess of the admitted ones 
have been made to the Government, and 
that the amount claimed is incorrect. Prima 
facie, therefore, it appears that the money 
are due from the appellants on account of 
the price of the forest produce. Any ob- 
servation made herein is, however, purely 
for the purpose of tire disposal of the con- 
tention raised by the learned counsel for the 
appellants and shall not deter the learned 
trial Judge from coining to a contrary ■ con- 
clusion if on tire evidence adduced before 
him, it is established that no amount by way 
of price of the forest produce is due to the 
Government from the appellants. The other 


part of the contention that the amount is 
not recoverable as it represents the price of 
the trees, which turned out to be uns ound 
and unmarketable, has not been seriously 
pressed before us. Moreover, it may be 
stated that the point has (for the purpose 
of disposal of the application for grant of 
temporary injunction) been gone into with 
great care by the learned Single Judge and 
there is no reason to come to a conclusion 
different from that arrived at by him. The 
second ground of attack, therefore, also 
fails. 

29. This takes me to the third ground 
of attack. The contention of Mr. Sen in 
this behalf is that Article 14 of the Consti- 
tution is involved in three ways firstly, that 
Section 52 of the Forest Act confers an un- 
guided discretion on the officer whose duty 
it is to realise the amount due as arrears of 
land revenue and leaves him free to dis- 
criminate between two defaulters similarly 
situate, secondly, that the certificate issued 
by the Recovery' Officer is to be treated as 
final and no opportunity of being heard in 
the matter of ascertainment of the amount 
due or challenging the correctness of the 
amount which is unilaterally determined by 
the officer is afforded to the alleged defaul- 
ter and thirdly, that the coercive machinery 

E rovided for the realization of the arrears as 
md revenue is very' harsh and there is no 
right of appeal against any of the coercive 
orders that may be passed. 'All these con- 
tentions are in my opinion without any sub- 
stance. It is well settled® that Article 14 of 
the Constitution forbids unjust or class legis- 
lation but permits reasonable classification 
for purposes of Legislation. The demand 
on account of the price of the forest pro- 
duce being a public demand and its expedi- 
tious realization being necessary in public 
interest, I think the provisions for recovery’ 
of the demand as arrears of land revenue 
are based on intelligent differentia or rea- 
sonable classification having a clear nexus to 
the object sought to be attained. The con- 
tention that Section 52 of the Forest Act 
gives uncanalised discretion to the officer, 
whose duty it is to recover the amount to 
discriminate between the two defaulters 
similarly situate is not well founded as the 
Section merely’ confers on the officer an ad- 
ditional power to recover the amount in an 
effective and expeditious manner. The duty 
of a Recovery' Officer being to act in the 
interests of public revenue, to prevent its 
evasion and to exercise his power for its' 
efficient collection the presumption is that, 1 
he will act honestly and it is hardly likely 
that he would discriminate between a de- 
faulter and a defaulter in the matter of ap- 
plication of the provisions of Section 52 of 
the Forest Act 

30. In Kedar Nath v. State of West Ben- 
gal, AIR 1953 SC 404, where the point for 

'See R. K. Dalmia'v. S. R. Tendolkar, AIR 
1953 SC 53S. 
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determination was whether Section 4 of the 
West Bengal Criminal Law Amendment 
(Special) Courts Act, 1949, which provided 
for allotment by the State Government in 
its discretion to the special courts particular 
cases for trial, it was held that there is no 
violation of the right to equality before law 
enshrined in Article 14 of the Constitution. 

31. Again in Kangshari Haidar v State 
oF West Bengal, AIR 1960 SC 457, it wa 
held that an Act giving the executive an 
option for sending a case for trial to a Spe- 
cial Court is not necessarily violative of 
Article 14 of the Constitution 

32. Then again in Shanti Prashad Jafn 
v Director of Enforcement, AIR 1962 SC 
1764 = (1963) 2 SCR 297, it was held that 
an Act giving power to an administrative 
Tribunal trying an offence to send a case to 
a court for trial if the case demands more 
severe puntshment is not violative of Arti- 
cle 14 of the Constitution 

33 Section 52 of the Forest Act can- 
not also he held to infringe Article 14 of 
the Constitution merely because it gives the 
authority an option of realizing the arrcar 
of price of the Torest Produce either by 
bringing a suit or realizing it as arrears of 
land revenue Article 14 of the Constitu- 
tion does not at all 1 mil the choice of reme- 
dies It hardly stands to reason that a con- 
scientious recovery officer would resort to 
the lengthy and arduous remedy of a suit 
when speedy and effective method of re- 
covery of the linear dues is possible under 
Section 52 of the Forest Act read with Sec- 
tions 90 and 91 of the Land Revenue Act. 

34 The contention of the learned coun- 
sel for the appellants that no opportunity of 
challenging the correctness of the amount 
claimed rs afforded to the alleged defaulter 
is also devoid of substance The conten- 
tion seems to overlook Section 72 of the 
Land Revenue Act which provides that the 
person against whom proceedings for re- 
covery of an arrear are taken may, if he de- 
n es his liability for the arrear or any part 
thereof and pays the same under protest 
made in writing at the time of payment and 
signal by him or his agent, institute a suit 
in a Civil Court for the recovery of the 
amount so paid 

35 The further contention of the learn- 
ed counsel for the appellants that the remedy 
by way of suit under Section 72 of the 
land Revenue Act is very arduous and 
vexatious as the alleged defaulter has to de- 
posit the amount claimed from him before 
bringing a suit is also untenable In a 
modem welfare State the necessity of rea 
Iizing public dues expeditiously and swiftly 
being very urgent, the provision cannot but 
be held to be in public interest If it were 
not SO the clever scheming and recalcitrant 
defaulters would evade the dues for years 
to come and thus would not only Impede 
but paralyse the efficient functioning of the 
machinery of the Government by bringing 
it to the brink of financial disaster It is 


well known that payment of tax was a con- 
dition precedent to the maintainability of 
appeal against an order under Section 46 {1] 
of the Income-tax Act (1922) but that pro- 
vision has never been held to be invalid as 
being hit by Article 14 of the Constitution* 

36 The last contention that the machi- 
nery provided for realization of the arrears 
of land revenue is harsh is equally devoid 
of force It is worthwhile to refer in this 
connection to Purshottam Govindje Halai V« 
B M Desal, AIR 1956 SC 20 where after 
considering tho coercive machineiy provid- 
ed by various States for realizing the arrears 
of land revenue It was observed as fol- 
lows — 

“On looking round the Union one findj 
that there is machinery in every State for 
recovery of land revenue which are State 
demands Each State in its wisdom has de- 
vised a machinery which it has considered 
appropnate and suitable for the recovery of 
its own public demand As was laid by tha 
Supreme Court of America in Middleton v, 
Taxas Power and Light Co., (1918) 249 
US 152 at p 157 

“There is a strong presumption that a 
Legislature understands and correctly ap- 
preciates the needs of its own people that 
its laws are directed to problems made 
manifest by experience ana its discrimina- 
tions are based upon adequate grounds" 

37 It is conceded that each State is 
well within its rights to devise its own 
machinery for the recovery of its own pub- 
lic demand and that no person belonging 
to one State can complain that the law of 
his State is more rigorous than that of the 
neighbouring State The reason is obvious 
for the people of one State are not similar- 
ly situated as people of another State Their 
Deeds as understood by their own legisla- 
ture, are different from those of the people 
of other State If in the matter of recovery 
of arrears of land revenue defaulters of 
one State cannot complain of denial of 
equal protection of the laws on the ground 
of the differences in the modes of recovery 
prevailing in other States, can it be said to 
be reasonable for the Union to adopt for 
the recovery of Its public demand from 
defaulters of each State the same mode of 
recovery of public demand prevailing ill 
that State? 

38 Here the defaulters are classified on 
a territorial or geographical basis and this 
basis of classification has precisely the same 
correlation to the object of the Indian 
Income Tax as it has to the object of the 
different Public Demands Recovery Acts. 
The object of the two Acts In this behalf 
are in ‘pari materia' and the same consi- 
derations must apply to both People of 
each State are familiar with and used to tho 
coercive processes which each State finds 
it necessary to impose on its own people 
for the recovery of public demand and 
there can be no hardship and consequently 
no objection to their being put to the same 
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~ n f Public cies, it is equally its duty, if it should func- 

Processes for the recovery of effectively/ to realize the amounts 

39 The contention that the Land Re- spent on such activities as early as possible 
‘ Act dees n ot make a provision for Public interests demand that such dues 

^ en i ; i. „ nrrlpr is also mis- should be collected expeditiously. In this 

context no private individual can be put on 
a par with the State. Nor does the impugn- 
ed clause finally preclude the affected party 
from getting his rights decided in a court of 
law. Section 59 of the Act saves such a 
right. The provisions of Ss. 52 and 59 in 
my view attempt to reconcile the paramount 
interests and duties of the State with the 
just rights of private individuals. The classi- 
ficatton, therefore, is not arbitrary. 

There is reasonable basis for the classifi- 
cation having regard to the obvious differ- 
ences between the State and the private in- 

J- >1,™. rotih'nnc fn Ihp fllliect un- 


„ •" » ' tion effectively, to realize me amuuuu. 

39 311 The contention that the Land Ee- spent on such activities as early as posnble 
* Act does not make a provision for Public interests demand that such dues 
n trains t a coercive order is also mis- should be collected expeditiously. In this 
oonreivec? as Section 11 provides for appeal context no private individual can be put on 
from every order made by a Eevenue Offi- a par with the State. _ Nor does the _ lmpugn- 

cer under the Act 

. 40. The contention of the learned 
counsel for the appellants would also be 
found to have been effectively answered 
bv the observations made by their Lord- 
slups of the Madras High Court in Kuppu- 
Smy Gramani v. State of Madras- 
AIR 1957 Mad 23, where while ex- 
amining the provisions of Secbon 5- °f the 
Madras Eevenue Recovery Act, (Act 2 of 
1864) it was observed:— 

“The contention of *e learned counsel 



for fte pehboner the Govern- fore hold that the classification is not arox- 

&US ; „ om mmts payable in respect of traiv but is based upon difference pertinent 
ment are ammnts are similar to the subject in respect of and for the pur- 

S’T^tilat^ eStered into behveen two pose for which it is made.” 
nersons? The clause makes an unreasonable Bearing ^ mind the ratio decidendi of the 
discrimination between the Government an ab ove cases, ! am of the view that tlie pro-] 
a nprenn other than the Government. visions contained in Section 52 of the Forest 


above cases, l am or me view mm. ^ pro- 
visions contained in Section 52 of the Forest 
Act and Sections 90 and 91 of the Land 
Revenue Act are not hit by Article 14 or 
the Constitution of India. 

41. Apart from all this, it passes my 
comprehension as to how the method em- 
ployed for recovery as arrears of Land re- 
venue of the amount claimed on account ot 
the price of the forest produce, _ can be 
.knll nnrTQ A V,,r tVip. nnnellants when m Gt. J.U 


other than the Government. 

In tho case of the Government they ran 
decide for themselves whether and what 
amount is due from the other party. They 
cm recover that amount by resotting to til 
mpreive process under the Kevenue n 
-< covery Art. In the rase of any other person 
'h/^ fifes a suit for the ascertainment of the 

amount due, obtains a decree ^3^/ the p ri ce ot the loresc produce, cm. 

that decree through £ 0U ^ ta J\ d against ^all/nged by the appellants when in Cl. 10 
nation m favour of tbe state to of the agreement dated 9th January 1961, 

Other persons whicb “ b “ d recover the which is not alleged to have been illegally 
decide its own caus , n [Tends the procured, they themselves have agreed that 

amount by summary pr ^ Q f t he Laws all outstandings under the agreement, may 

principle of equd a n f the Constitution, be recovered as arrears of land revenue, 

enshrined m A^i/e M ^ opera- The said clause of the agreement is repro- 

Altemabvely, it is contended that P duce d below for facihty of reference: — 

To, More to pay any ins.aW of 

E ° 7 mnIint be ^ doubt that the im- purchase money or any part thereof on the 
There cannot be _ y State from Snip fixed, the movement of the purchaser 

pugoed clause tom ■ t b of realising J) timbra shall be stopped at the discretion 

®y.? t h er «“ n ,:Ln is whether the — Al1 out * 


a -debt ' ^^/“qi^tion is whether the 

““fef i d rfTS"oabT 

Sb.M.'to obfe aod ^ 

classification in this rase ecrlrd to the 
reasonable barfs for ^ e ha ™J 0 ^^ s ffi ed ? 

gfsysss tjssr* t 

js sf s 
r*r 

ing the daily Me J oc ‘ e £\ ;oralive activi- 


IS / uuiuci aii a iA — . n . 

of the Conservator of Forests. AD the out- 
standings of this lease including compensa- 
tion and penalty under the agreement will 
be recovered as arrears of Land Eevenue. 
Let me now consider the fourth contention 
of the learned counsel for the appellants 
Damely that Sections 59, 60, 61, "2, 90 and 
91 of the Land Eevenue Act are void being 
repugnant to Articles 19 and -1 of the 
Constitution of India, 'piere is no question 
of the infringement of Articles 19, -1 , a u~ 
31 as both the property and personal liberty 
are to be taken away lawfully. Reference 
in this connection may be made with ad- 


fc and™ implement tl» ernne en.em TSeetor of M.lata v. Enmmal Ebn.hta 

commercial transactions with other persons. « 6S S, where their Lord- 

CS one is one of such transactions Haj*. au^ e baling wlh 

StaStaU), by am State » d f'n e ,b1 IhoVidon of the Vfe Sd" "&S 

“ §.>- <*> ^ «» Act (I9 - > “” d 
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bon 48 of the Madras Revenue Recovery 
Act (Act 2 of 1864) observed as follows — 
“What we have to consider in this ap- 
peal at the outset, is whether either S 48 of 
the Act or S 46 (2) of the Indian Income- 
tax Act or both offend Arts 14 19, 21 and 
22 of the Conshtuhon The decisions of this 
court m Gopalans case, (AIR 1950 SC 27), 
in State of Puniab v Aiaib Singh, 1953 SCR 
254= (AIR 1953 SC 10) and in 1955-2 SCR 
887 = (AIR 1959 SC 20) are to be borne in 
mind m deciding this question 

It was held by the majority of the learn- 
ed Judges in Gopalan’s case, AIR 1950 SC 
27 that the nght “to move freely through 
out the territory of India" referred to in 


this connection be reproduced with advan- 
tage — 

“There Is no doubt that the restriction is 
clearly a reasonable restriction within the 
meaning of the Article 19 (5) of the Consti- 
tution and having regard to the view taken 


Art 19 (jj) (d) of the Constitution was but 


one of the many tributes included in the 
concept of the nght to “personal liberty" 
and when a person is lawfully depnved of 
his personal liberty without offending Art, 21 
he cannot claim to exercise any of the nghts 
guaranteed by sub-cls (a) to (e) and (g) of 
Art 19 (1) for those nghts can only bo 
exercised by a free-man 
In that sense therefore Art 19 (I) has 
to be read as controlled by the provisions 
of Art. 21 and the view that Art 19 guaran 
tees the substantive nght and Art 21 pres 
cnbes a procedural protection is incorrect. 
The decision in Gopalan s case AIR 1950 SC 
27 has been followed in this court in a senes 
of cases and that decision must now be taken 
as having settled once for all that the personal 
nghts guaranteed by sub-cls (a) to (e) and 
(g) of Art 19 (1) are in a way dependent 
on the provisions of Art 21 just as the nght 
guaranteed by sub-cl (f) of Art 19 (1) .s 
subject to Art 31 If the property itself is 
taken lawfully under Art 31 the nght to 
hold or dispose of it perishes with it and 


wise if life or personal liberty Is taken away 
lawfully under Art 21, no question of the 
exercise of fundamental nghts under Art 19 
(1) (a) to (e) and (g) can be raised. Under 
Art 21 “procedure established by law” 
means "procedure enacted by a law made by 
the State, that is to say the Union Parlia 
ment or the Legislature of the States" 
A gam in J V Knshnniah v Sub-Collector 
Gudur, AIR 1908 Andh Pra 83 (FB) while 
examining Sections 5 and 13 of Madras Re- 
venue Malversation Regulation (9 of 1822) 
it has been held as follows — 


in Kuppuswamy’ s case, AIR 1957 # Mad 23, 
the power of the ~ 


— ^ -- je Government to bring pro- 

perty to sale under S 52 of the Act can- 
not be construed as infringing the funds 
mental nght of the petitioner under Art 19 
(1) (f) or the Constitution Whatever de- 
privation of the property may result from 
the proposed action under Section 52 it 
would be under an authority of law, the law 
being Section 52 of the Act It is open to 
the petitioner to seek redress in a civil court 
under Section 59 of the Act which is a pro- 
per and effective remedy if the petitioner is 
aggrieved by the action taken by the State 
under Section 52 of the Act." 

Judging the matter in the light of the above 
pnnciples, I hold that deprivation of pro- 
perty or personal liberty, if any, resulting 
from an action under Section 52 of the 
Forest Act read with Sections 90 and 91 of 
the Land Revenue Act is in accordance with 
the procedure established by law 

42 The fourth ground of attack also, 
therefore, fails 

43 Regarding the fifth and the last con- 
tention of the learned counsel for the appel 
lants that there has been discrimination in y 
the matter of remission of royalty it would * 
be observed that the averment made by the 
appellants is very vague and does not give 
details of the circumstances in which the 
various defaulters were situate or m which 
they were discriminated Moreover, it has 
not been shown by the appellants that in 
making the alleged discrimination any law 
or rule having the force of law has been 
violated This contention must also, there- 
f° re > be rejected The appellants may, if 
so advised, approach the Government foT 
relief on equitable grounds 

44 For the foregoing reasons both the 
appeal and the Wnt Petition fail and are 
hereby dismissed but In the circumstances 
of the case without any order as to costs 

45 MURTAZA FAZL ALI C. J r I 
agree 

GGM/D V C Appeal and petition 

dismissed. 


“Articles 21 and 22 of the Constitution 
are not attracted when a citizen is detained 
or kept in custody in accordance with the 
procedure established by law As such 
where arrests are made under the Madras 
Revenue Malversation Regulation only to 
recover government dues the arrest and de- 
tention cannot be regarded as coming with 
in Articles 21 and 22 and the Articles do 
not apply to such a case" 


air 


The following observations made in Konduri 
Buchl Rajalingam v State of Andhra Pra- 
desh, AIR 1968 Andh Pra 158, may also in 


JAMMU AND KASHMIR 60 
(V 56 C 14) 

JASWANT SINGH, J 

Abdul Rashid Shalla, Petitioner v Jag J 
dish Lai and others. Opposite Party 

Criminal Ref No 61 of 1967 D/- 8-1- 
1968 from order of City Munsiff Magistrate, 
1st Class Srinagar D/- 24-3-1967 
Criminal P C (189S), Secbon 432 (added 
by J and K. Act 27 of 1957) Reference 
EL/JL/E247/6S 
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to High Court — Conditions under which 
a trial magistrate can make a reference ex- 
plained. 

• The High Court is not an advisory body 
and it is not open to any Magistrate to refer 
any question of fact for the opinion of the 
High Court. The only provision entitling 
a trial Magistrate to make a reference is 
the one contained in Section 432 of the 
Code of Criminal Procedure which was 
added by the State Legislature vide Act No. 

27 of 1957. , , _ . .. 

For such a reference the following condi- 
tions must concur. 1. The Court mu ? t P e 
satisfied that a case pending before it m- 
volves a question as to the validity or any 
Act, or Ordinance or any provision cont ^ 1 " 
ed in an Act, or Ordinance. The 
involved must be real and substanfaal. A 
mere plea by a party that an Act or Ordi- 
nance or provision contamed m an Act 
Ordinance is ultra vires or a mere doubt 
entertained by the Court would not be 
enough. If the court is not so satisfied, it 
Soul? proceed with the trid ^and leave &e 
nosrieved party to move the High uourt 
Sr sectfou lOo of the Constitution of 
Jammu and Kashmir and continue the tad 
until such a motion is admitted and taal 
staved by the High Court. 2. The deter 
SSL of the % question must be 
necessary for the disposd of the case. 
^ The Court must be of the opinion that 
Lh Act or Ordinance or proiusmn £ m- 
vdid or inoperative. 4. The said Act o 
Ordinance or provision must not have been 
dready declared by the High Comt K 
which the court is suhordmate or by th 
Supreme Court to be invalid or 1D0 ^ v fj 

J. L. Chowdhry, for P e “° n n n e n r = e 
Singh and K. N. Rama, for Opposite Party. 

ORDER: This reference ® 

Citv Munsiff Magistrate 1st Class, Snnag , 
S3* £3? dtoKm from this court 
garding delivery- and custody of Bus No. 
PA 3845 appears to mo to be totoDj 

“S£ „fSoS”4r| n S.S 

fefi fSS5N!*Aif £gg 

sot £4322 

proceeding or otherwise make a relerence 

l '° The Court" is not an advisory- body 

The rUS“ to Magistrate to 

Ser any question of fact for Sre. opinion 
reier any q -r} je only provision en- 

1 S'aSS “A 

is the one contained in Section ot me 

(No . 27 of 1937. The said section reads as 

Un /\ e )* : "Where any court is satisfied that a 
eve n ending before it involves a question 

Slo^fa&y ° f “ At *> or 


or of any provision contained in an Act or 
Ordinance, the determination of which is 
necessary for the disposd of the case and 
is of the opinion that such Act or Ordinance 
or provision is invalid or inoperative but 
has not been so declared by the High Court 
to which that Court is subordinate or by 
the Supreme Court, the Court shall state 
a case setting out its opinion and the rea- 
sons therefor and refer the same for the 
decision of the High Court. 

(2) Any court making a reference to the 
High Court under sub-section (1) may, pend- 
ing the decision of the High Court thereon, 
either commit the accused to Jail or release 
him on bail to appear when called upon. 

A careful study of the above provision of 
Law will show that for its applicability, the 
following conditions must concur. 

(1) The Court must be satisfied that a 
case pending before it involves a question 
as to the validity of any Act, or Ordinance 
or any provision contained in an Act, or 
Ordinance. The question involved must be 
red and substantid. A mere plea by a 
party that an Act or Ordinance or provision; 
contained in an Act or Ordinance is ultra 
vires or a mere doubt entertained by the 
Court would not be enough. If the Comt 
is not so satisfied, it should proceed with 
the trid and leave the aggrieved party to 
move the High Court under Section 1 Oo of 
the Constitution of Jammu and Kashmir] 
and continue the trid until such a motion 
is admitted and tad stayed by the High 

Court. , , . , 

(2) The determination of the said ques- 
tion must be necessary- for the disposd ot 

the case. , r . 

(3) The Court must be of the opinion 
that such Act or Ordinance, or provision is 
invalid or inoperative. 

(4) The said Act or Ordinance or provi- 
sion must not have been already declared 
by the High Comt .to which the Comt is 
subordinate or by- the Supreme Comt to 
be invalid or inoperative. 

2 It is only when all these conditions 
are ’satisfied that a trial Magistrate has the 
power to make a reference to the High 
Court. In no other case can a trial Magis- 
trate make a reference to the High Court 
As the requirements of the aforesaid provi- 
sions contained in Section 432 of the Code 
of Crimind Procedure are not satisfied m 
the present case, the reference is wholly 
untenable. 

S. The reference accordingly fails and is 
hereby rejected. The record shall go back 
to the trial Magistrate i\ho shall dispose 
of the matter expeditiously according to 
law. 

BDB/D.V.C. Case remitted. 
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AER 1069 J4MWU AND KASHMIR 62 
(V 56 C 15) 

FULL BENCH 

S M FAZL AU C 1,J N BHAT. 
TASWANT SINGH, ANANT SINGH AND 
R N CURTOO JJ 

Syed Siraj-ul Dm and another Appellants 
V Kanm Dar and otters. Respondents 
Civil Second Appeals Nos 33 and 36 c! 
1965 D/ 31 7 196S against order of Dist. 
J„ Snnagar D/ 6-3-1965 

(A) J and K. Right of Prior Purchase 
Act (2 of SmL 1993), Section 14 (as amend 
ed by Act 23 of 1959) — Suit for pre- 
emption — - Amendment of the Act nnprov 
lug defendant-vendees title — Amendment 
not retrospective — Vendee cannot take 
advantage — AIR 1965 J and K 62 (FB), 
Overruled- (Majority new) 

Majority view (Air, C J and Bhat, J 
dissenting) — According to the law obtain- 
ing in the State of Jammu and Kashmir a 
vendee cannot improve his position after 
the date of sale so as to defeat the right of 
pnor purchase of the plaintiff AIR 1965 
) and K 62 (FB) Overruled- 3 J and k. LR 
£10 Rel on- (Paras 3S 56 61) 

Secondly If a Statute Is passed during 
the pendency of a suit for pre-empbon 
giving a better and superior right to the 
delemLint vendee, such a nght ca nn ot be 
utilized by the vendee in order to defeat 
the nght of pre-emption where the Amend 
Ing Act is not specifically retrospective 

(Paras 41 46 57) 
Per Bhat, L, dissenting (All, C J agree- 
ing with him) — The ncht to get the pro- 
perty m preference to the vendee although 
an inchoate one upto the date of the dea 
non of the first court, comes into existence 
effectively with a decree m favour of the 
plaintiff and even that may not entitle him 
to the property The vendee has the nght 
to improve his status m anv legitimate man- 
ner upto the date of the decree Case law 
discussed. (Paras 17, 20) 

(B) J and K- Laws Consolidation Act 
{Smt. 1977), S 4 (l) (b) — Constitution 
of Jammu and Kashmir (1937), S 157 — 
A r) vice tendered by Board of Advisers — 
Command Order of the Ruler accepting 
pdvice — Becomes law of the State. 


A-LR, 


Per Jaswant Singh. J (Anant Singh, J 
agreeing with him) The order of the Ruler 
of the State of Jammn & Kashmir who was 
an absolute sovereign could not but be re- 
garded as a law He was the Supreme 
Legislature, the Supreme Judiciary, 
and the Supreme Head of the exe- 
cutive and there were no consbtu 
ti rinal limitations upon his authority His 


commands were binding in the same way 
*s all 


them AIR 1955 S C. 352. AIR 1958 S.C, 
60 & AIR 1960 SC 862, ReL on. 

(Para 38) 

Therefore the command cider which in 
effect ordained that the priority must be 
determined with reference to tfie date cf 
sale and not with reference to the date d 
Institution or the decision of a suit for pre- 


emption subsequently brought by one of 
claimants became the law of tl 


es any other law and they could override 

ether laws which were in conflict with 


the land- 8 

T and K LR 210, ReL on. 

(Para 87, 48) 

Per Bhat, J (All, C J agreeing with 
him) The acceptance of the advice of the 
Board of Judicial Advisers by His Highness 
would not be tantamount to His passing 
or promulgating any law but would at best 
be an interpretation of the provisions d 
some law, m this case the Right of Prior 
Purchase Act. Even otherwise in the pre- 
sent case the competent legislature of the 
State has passed the Amending Act No. 23 
of 1959 Therefore this Amending Act will 
supersede the previous laws in force in the 
State under Section 157 (3) of the Const! 
tution of Jammu and Kashmir whether tliey 
were in the shape of statutory legislation or 
any command, proclamation or Pharman 
Issued by His Hignness the Maharaja. There- 
fore if this Amending Act gives any protec- 
tion to the vendees the previous state d 
law as laid down by Ills Highness In ac- 
cepting the advice of the Board of Judicial ^ 
Advisers will stand repealed to the extent y 
It is inconsistent with the Amending Act. 

(Taras 9 29] 

(C) J and K. Right of Pnor Purcliase 
Act (2 of 1993) Section 14 — Amendment 
of by J and K. Act of 23 of 1959 — 
Amendment not retrospective — Docs 
not affect pnor rights of agnates and co- 
sharers (Majority view) 

Majonty view A close scrutiny of the 
provisions of the Amending Act of 1959 
shows that there is nothing in the said Act 
which ordains that the amendment should 
be given a retrospective effect. The amend- 
ment brought about In Section 14 by 
Amending Act which gave a priority to a 
tenant over an agnate and a co-sharer has 
therefore no retrospective effect and the 
nght which has already vested in an agnate 
could not be divested and superseded by a 
tenant who had no nght of pre-emption at 
the date of the sale on the basis of the 
amendment enacted after the institution of 
the suit for pre-emption. (1963) 3 SCR 
884, Distinguished. 

(Paras 39 40 49 58) 

Per Bhat, J (dissenting) If we accept the 
test that a pre-empt or must retain his right 
upto the die of decree then obviously If 
any legislation is passed by any competent 
legislature which depnves the pre-ernptor 
of continuing with his smt or defeats bn 
smt, it has to be applied to his case. The 
vendee stands on a fcrmer footing If the 
legislature confers upon him a better title 
than he had before to be able to defeat the 


IL/KL/E259/68 
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rights of the pre-emptor than he had if he 
had to take resort to other achons either 
his own or somebody else s to improve his 
status. In this case when the suits were 
still pending in the trial court the amend- 
ment came in the form of Amending Sec- 
tion 14 of the Right of Prior Purchase Act 
by means of an Act No. 23 of 19o9 and 
the vendees had a better or a complete 

answer to the suits of the plaintiffs. 

(Para 22) 

Per Ali, C. J. (Dissenting):— If a right 
of pre-emption can be defeated by a defen- 
dant vendee by improving his title or ac- 
quiring a superior right by an act inter vivos 
even after the suit is filed but before a 
decree is passed, there is no reason why the 
same end cannot be achieved by the vendee 
defendant through operation of law which 
is passed during the pendency of the smt 
but before a decree is passed. The 
tion in such cases is not that the Act s 
retrospective, but it resolves itself 
to the fact that the Act having 
been passed prevents the fledg- 

pre-emplion from ripening into a full Redg 
ed right with the result that the right thus 
tta . natural <leatl, because, th e ue.de; 
has acquired a superior 27 ) 

of law. ' 

(D) Constitution of India, Article 141 
— Advice by Board of Advisers Jammu 
^ and Kashmir accepted by the MRuIer 
V Supreme Court of India can overrule 

Per Bliat 7— Under Article 141 of the 

Constitution if India the law laid down by 

the Supreme Court shall 1 be ^ law 1 ^ the 

land. If there is any ai “^gnSt wh”£r 
pretation of any legal enacrmen j 

L to Privy. Cuuned or by 


aecisions. me ucuimuus ui V 

therefore must be deemed to have been the 
law for the State until the Legislature un- 
did it by its enactment. (Para 54) 

(E) Civil P. C. (1908), Preamble — < 
Interpretation of Statutes — Retrospective 
effect — (Interpretation of Statutes). 

Any amendment in substantive law is not 
retrospective unless expressly laid down or 
by necessary implication inferred. Proce- 
dural laws are always retrospective in ope- 
ration. (Paras 22, 24. 

46, 57) 

Cases Referred! Chronological Paras 

(1967) AIR 1967 J and K 44 (V 54) = 

1967 Kash LJ 83 (FB), Collector 
v. Habib-Ullah-Din 20 

(1966) AIR 1966 Punj 374 (V 53) = 

ILR (1966) 2 Punj 125 (FB), Ramji 
Lai Ram Lai v. State of Punjab 13, 18 
(1965) AIR 1965 J and K 62 (V 52) = 

1965 Kash LJ 105 (FB). Master 
Sewanath v. Faqir Chand 10, 13, 

29, 38, 55 

(1963) 1963-3 SCR 884 = (1963) 

2 SCI 659, Amir Singh v. Ram 

Singh 15, 25, 26, 

^ 27, 39, 46, 51 

(1962) AIR 1962 J and K 79 

(V 49), Satar Mohd. v. Saraf-ud- 
din 

(1960) AIR 1960 SC 862 (V 47) = 

(1960) 3 SCR 311, Sarwar Ali v. 

State of Hyderabad 
(1960) AIR 1960 SC 1368 (V 47) = 

(1961) 1 SCR 248, Radha Kishan 
Laxminarayan Toshniwal v. Sliridhar 

pretauon ui _ nthpr autbo- Ramcliandra Alshi ^ 1 > 

ny the Privy Council or f b >’ ^interrelation (I960) AIR 1960 >J and K 112 (V 47) = 
rity, which is contrary to the ln «7P rec “ Nabin Ganai v. Mohd. Ismail 18 


18 


88 


rity, which is contrary to the inl {£P re ™ Nabin Ganai v. Mohd. Ismail 

& T£ ,19 .«'sa ££_- 


V. Khazan Singh 


NaR 293, Ref. to. nonrrt 

ss-hSU:, A'J 

the said ^ ^ 

S oMammu and Kashmir which hgj, - ~ R lg54 Raj m (y 41) == 

^ follow the ">anda(eoMhe Shrion d ILR (1954) 4 Raj 310, Sankarlal v. 

< under Article 141 ot me ^ pflia 2g j 

India. 

For Annul SlnRh, I-Ate to 

tw-nr 'VSa&dS 

Court has not done it so far in any or ns 


10, 17, 25, 
29, 37, 38, 50, 
53, 54, 55 

(1956) AIR 1956 SC 60 (V 43) = 
Director of Endowment, Govt, ot 
Hyderabad v. Akram Ali 

(1956) AIR 1956 Bom 586 (V 43) — 

ILR (1956) Bom 693, I.-T. Commr. 
v. Shrinibai 

(1955) AIR 1955 SC 352 (V 42) = 
Ammeer Unnisa Begum v. Maliboob 

(195WAIR 1955 Nag 293 (V 42) = 

ILR (1954) Nag 392, Punjabai v. 
Shamrao 


88 


10 


88 


10 


-t - 1 ' -|Q 14 

Poonamchand x * 

(1952) AIR 1952 Raj 5 (V 39) = 

ILR (1951) 1 Raj 329, Gopichand 
v. Meenalal 

(1944) AIR 1944 Lah 172 (V 51) = 

ILR 1944 Lah 473 (FB) Faiz 
Mohammad v. Fajar All Khan IB 
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(1941) AIR 1941 Lah 433 (V 28) — 

43 Pun LR 581 (FB), Madho Singh 
v James R R Snnner 13, 37, 43 

(1932) AIR 1932 PC 57 (V 19) = 

ILR 54 All 189, Hans Nath v 
Ragho Prasad 

(1924) AIR 1924 All 82 (V 11) = 

ILR 45 All 709 Baldeo Misir v 
Ramlagan Shukul 

(1917) AIR 1917 Oudh 390 (V 4) =» 

41 Ind Cas 909, Sitla Baksh Singh 


A.LR. 


13. £5 


IS 


IS 


17 


17 


(1909) 4 Ind Cas 337 = 1909 Pun 
Re 91 (FB) Dhanna Singh v Cur 
Baksh Smgn 13, 87 

(1899) ILR 21 All 441 = 1899 All 
WN 163 Ram Gopal v Plan Lai 13 
(1894) 139 Pun Re 1894, Dbani Nath 
v Budhu 

(1890) ILR 12 All 234 (FB) Deold 
nandan v Sn Ram 
3 J and K LR 210 Dharam Singh v 
Sitaram 7 9 29 37 

J N Bhan and S P Vohra, for Appel 
lants Ishwar Smgh and R N Kaul, for 
Respondents 

J N BHAT, J i Two suits for possession 
of agricultural land, one for 4 k an all under 
survey No 051 in village Dadompora and 
the other for 9 kanals 14 marlas under sur 
vey No 930 situate in the same village 
were brought by Syed Sira) ul Dm and Syed 
Ahmed Shah against Karim Dar and others 


appeal to this court against these findings. 
The finding of fact recorded by both the 
Courts below is that the pre-empfots are 
the heirs of the vendors and the vendees 
are the tenants of the land sold 

4 The case came up before a Single 
Judge of this court who referred them to a 
Division Bench. Later on the Division 
Bench by means of its order dated 29th of 
May, 1968 referred the cases to a Full 
Bench and the cases were heard by the 
Full Court The two propositions that were 
referred to the Court were whether or not 
the defendants can by improving their title 
during the pendency of the suit defeat the 
nght of pre-emption Secondly if a statute 
is passed during the pendency of the suit for 
pre-emption giving a better and a superior 
nght to the defendant vendees, whether 
such a nght can be utilised by the vendees 
m order to defeat the nght of pre-emption 
where the Act is not specifically retrospec- 
tive 

5 The sole question that has arisen for 
determination in thes e ca ses is whether the 
amending Act No XXI II of 1959 can have 
any application to the facts of this case As 
will be clear from the statement of facts 
given above the lands were transferred in 
the year 1958 sale deeds having been exe- 
cuted on 11-6-1958 and registered on 12-6- 
1958 The suits were instituted on 11 9* 
1958 and 10-6-1959 The Amending Act _ 


Oiuui agiuuii aauiu Aval ana omen “““ , rA. till v 

The cases were instituted on 11 9-1958 and “ m8 mto force on 28-10-1959 that is after y 


on 10-6-1959 respectively In the fust case 
Ahad Shah was the vendor while in the 
second suit Syed MohcL Shah was the ven 
dor In the first case the alleged sale 
consideration was Rs 1 000 ana In the 
second it was Rs 1 500 The plaintiffs 
alleged that they were the hens (agnates) 
of the vendors and co-sharers in the land 
sold. 


the sales in question and after the institu- 
tion of the suits The provisions of this 
amending Act have to be reproduced before 
I take up die arguments advanced by the 
learned counsel for the parties Section 2 
of this Amending Act amends Section 14 of 
the Right of Prior Purchase Act, 1993 and 
states 


The defence of the vendees was that 
they were the tenants of this land, they de- 
nied the relationship of co-sharers of the 
plaintiffs vis a vis the vendors 

3 A number of issues were raised in 
the suit The trial court held that the ven 
dees were tenants of the land m question, 
the plaintiffs were the heirs of the vendors 
and held the pnee as entered in the sale 
deeds as proved but held that on the basis of 
Act No XXin of 1959 which came into 
force on 20-10-1959 the defts being tenants 
of the land had a superior nght to that of 
the pre-emptors, it dismissed the suits on 
5-9 1962 On an appeal before the learned 
District Judge Snnagar, the Issue of consi 
deration was not pressed. Further the 
plaintiffs being co-sharers of the vendors 
also was not pressed But the plaintiffs 
were held to be the heirs of the vendors 
Agreeing with the finding of the tnal court 
that the defdts were the tenants and they 
could improve their title upto the date of 
the decree, the learned District Judge dis 
missed the appeals by his order dated 6-3- 
1965 The plaintiffs have come m further 


14 Persons in whom nght of prior 
purchase vests m respect of sale of agricul- 
tural land and village immovable property 
Notwithstanding anything contained in any 
law, rule or custom but subject to the provi 
sions of Section 13 the nght of pnor pur 
chase in respect of agricultural land and 
village immovable property shall vest 
(a) Where the sale is by a sole owner or 
occupancy tenant or m the case of land or 
property Jointly owned or held, by all the 
co-sharers Jointly Firstly in the tenant 
cultivating such land where the sale of agri 
cultural land and in the tenant occupant 
thereof where the sale is of village im- 
movable property, and 

Secondly — in the persons In order of 
succession who but for such sale would be 
entitled on the death of the vendor or ven- 
dors to inherit the land or property sold" 
sub-section (b) of Section 14 also has been 
amended but it is admitted before us that 
that provisfon of law does not apply to these 
cases Therefore on the findings of the 
lower courts the contest with respect to this 
property is between the heirs of the vendors 
ana the tenants cultivating the land. 
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lay down any rule, wMch^ dkectly or 
Indirectly affects the undoubted rnherent 
powers of the High Court to pass orto 
to prevent grave and substantial m]ury 
to the parties. 

But in our view 

to be followed in this High Court should 
be that oXarily the EQgh Court : wg In* 
entertain a revision unless the a KKF- e 
party approached an inferior <gg “ ^ 
first instance and will not deviate irom 
that practice, except on special excep- 
tional or extraordinary grounds^ Wh^ 

enforcement of theruleoi pracbcg » 

Z *% s * b ZZa£? rSf 4 

£\he K Court, cannot go ^vam 
tage of his deviation from the rui 

practice/”^ conceded the right of a 
2. Having oonocc. direct under 

?„ e t?t°er 4 & riPM bygsgu^on eg- 

tional or extraordmary gr petition, 

made out for entertaining JjL aordi _ 

What could be exceptional or 

nary grounds’ is not de Could a 

ment of the learned ^tkat the 

party be permitted lo piead i the 

High Court is nearer to taniith tQ ^ 

Sessions Courtor in the High 

better legal aid is avaiiame ct 

Court centre to justify his corning^ 
to the High Court? Wedonot xmn. ^ 

in entertaining ordered proper or 

grounds coifid be co Sessions 

Judge or the District! * rders 0 { stay 
inherent power to me uld be j us ti- 
and therefore the party ^ QUrt direct, is 

fied in approaching this^Curt 

also not correct.. H , d tiie Dist- 
fers on the Sessions J SUS p en d exe- 
rict Magistrate the P° order and also 
cution of ^ sentence baiL But the 

to release the accuse no t pos- 

Suh-Divisional Magutra ° be 

sess such a 3 jurisdiction 

is possessed of revi the recor ds 

under Section 435. In tQ the District 

■will have to be d ;. udl interim 

Magistrate for passing interim 

orders. This power of W exercised 
orders of suspension under Sec- 

even when a recomm ^ tiierefore, diffi- 
tion 438 is m • . g^ d exceptional or 
cult for. a parg* ** justify his ac- 
} extraordinary ^^tWq Court direct. The 

tion in aPProaclung this Cog first ap - 

result would be that to would be 
pro aching the lew party to ap- 

impossible ior ? m because of the rnsur- 

the cogauugPPg^ 

*£v2ss r” 01 
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a party approaching the High Court 
without first approaching the Sessions 
Judge or the District Magistrate. A 
Single Bench of the Guiarat High Court 
in Suraj Mohan v. State, AIR 1967 Guj 
126 has observed: 


"It was then said that the applicant 
has not gone to the Sessions Court 
against an order passed by the learned 
Magistrate and has come directly to tins 
Court. Ordinarily it is true that the 
High Court is reluctant to entertain the 
petition in revision directed against any 
order passed by the Magistrate. But 
even if he had gone to the Sessions Court, 
it was not possible for it to pass any 
adequate orders and it would have been 
required to refer the matter to the Hign 
Court for having suitable orders in the 
matter. That would have taken a good 
lot of time and the purpose behind, the 
claim in the petitioner would obviously 
be frustrated. There is no bar under 
any provision of law, saying that an ap- 
plication in revision cannot lie directly 
to the High Court and that.it must al- 
ways come through the Sessions Court. 

To the same effect is the Division Bench 
ruling of the Patna High Court in Sahdev 
Mandal v. Honga Murmu, AIR 1967 Pat 
223. 

3. We cannot shut our eyes to the. 
glaring fact that the Sessions Judge or 
the District Magistrate is incompetent to 
render adequate relief to an aggrieved 
party invoking the revisional jurisdiction 
vested in them under Section 435. If the 
Court is satisfied that the revision 
is frivolous, the petition will be 
dismissed, but on the other hand if it 
is satisfied that the order of the Subor- 
dinate Magistrate has to be vacated, a re- 
port to that effect will have to be for- 
warded to this Court under Section 438. 
In either case, the party will have to ap- 
pear in this Court and present lus case 
again. It is true that if the District 
Magistrate or the Sessions Judge reports 
in favour of the accused, he need not 
be represented in the High Court, par- 
ticularly when the illegality of the con- 
viction or the severity of the sentence is 
patent. But, as a general rule the ac- 
cused is also served with notice on tne 
reference, and he appears either person- 
ally or through pleader, ht all cases 
where the Sessions Judge or the District 
Magistrate refuses to make a. reference, 
the petitioner has a right to approach this 
Court. The effect is that an aggrieved 
party is put to the trouble of presenting 
his case in two Courts one after the 
other. 

The view, that if this practice is fol- 
lowed, the work of the High Court would 
be minimised, does not appear 
be convincing. The High Court 
event, will have to be approached by me 
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aggrieved party at the final stage and it 
is unreasonable to think that the High 
Court would cease to be flooded with 
petitions of this kind if the restriction Is 
tightened. Effective orders can be passed 
by the Sessions Judge and the District 
Magistrate, only in dismissal of com- 
plaints under Sections 203 and 204 (3) 
in orders of discharge In all other in- 
stances the District Magistrate or the Ses- 
sions Judge sitting in revision, can only 
make a reference as contemplated in Sec- 
tion 438 if satisfied that the order under 
revision is wrong and calls for interfer- 
ence. We would also like to point out 
that it is not correct to say that the 
jurisdiction vested in the Sessions Judge 
and the District Magistrate on the one 
hand, and the High Court on the other, 
is "concurrent" m the strict sense of the 
term. The expression "concurrent' con- 
notes "joint and equal in authority” 
In other words, the two agencies or units 
should possess co-equal powers, but In 
the present instance the power is not co- 
equal as we have already seen. 

4. There Is also another handicap and 
that takes us to the question of limita- 
tion. Article 131 of the new Limitation 
Act prescribes a period of 90 days for 
entertaining an application of this nature 
and the period would run from the 
date of the decree or order or sentence 
sought to be revised.” The period has 
to be reckoned from the date of the 
order of the Magistrate and not of the 
Sessions Judge declining to make the 
reference On this matter, the Patna 
High Court would observe In AIR 1967 
Pat 223 cited already; 

"We therefore, hold that In a case, 
where a party makes an application In 
revision to this Court for setting aside 
an order of a Magistrate passed In a 
proceeding under Section 145 Code of 
Criminal Procedure the period of ninety 
days prescribed by Article 131 of the 
Limits-Avay A-rt Is Ar .hr 
from the date or the order of the Magis- 
trate. ard that, in such a case, the peti- 
tioner Is not bound to approach the Court 
of Session before coming to this Court," 
Normally some time would elapse before 
the Sessions Judge is able to pass an 
order either declining to refer or making 
a reference and by that time the period 
cf ninety days would in most cases run 
out. In such a situation, without an ap- 
plication fr condonation of delay, the 
revision petition would not be entertain- 
ed. The pendency of the petition In the 
Sessions Court no doubt could be urged 
as ground for the delay and it Is possible 
that the Court may view the ground libe- 
rally and excuse the delay That apart, 
the fact remains that the party Is put 
to additional expenses, on that count. 


When the law confers a right on a 
party he must be able to enjoy the nght 
without shackles or snag obstructing 
him. To avail himself of a remedy held 
out by the Code, the party is asked to 
approach first a tribunal with no power 
to render the relief. This in effect Is 
putting the party in double-jeopardy We. 
BTe of the view that it would be impro- 
per to compel a party having a strong 
case in his favour under Section 438 of 
the Code, to approach first the Sessions 
Judge or the District Magistrate. He 
should not be compelled to do so except 
in cases where the Sessions Judge or the 
District Magistrate is capable of passing 
effective orders, as In a case of discharge 
or dismissal of complaint In all other 
revisional matters the aggrieved party 
may approach this Court direct if so in- 1 
dined 

5. We would answer the reference In 
the above terms. 

LG C/D V C. Order accordingly. 
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E. A. Thomman and another, Peti- 
tioners v Regional Transport Officer, 
Emakulam and another. Respondents. 

Original Petns. Nos. 1476 and 1831 o! 
1966 and 535 and 930 of 1967, Hi- 4-3- 
1C68 

(A) Constitution of India, Art. 2-16, 

Sch. 7, List 2, Item 56 — Kerala Motor 
Vehicles (Taxation of Passengers nud 
Goods) Act (25 of 1963), Pre„ S. 3 — Act 
imposes tax on passengers and goods and 
not on operators or on their income — " 
is within the competence of State Legis- 
lature — AIR 1952 Pat 359 (SB) & AE 
1954 Mad 569 & Am 1961 SC 1480 & AIB 
1962 Madh Pra 108 & Am 1963 MyS 49, 
FolL (Paras 9, 13) 

(B) Constitution of India. Arts. 14, 226 

— Kerala Motor Vehicles (Taxation of 
Passengers and Goods) Act (25 of 1963), 
Ss. 3, 18 — Constitutional validity of Act 

— Provisions alleged to bo discrimina- 

tory on ground that tax payable by 
passenger or owner of goods must depend 
not on the distance that he travelled or 
the distance for which the goods were ear- 
ned ont bat on total distance that vehielfl 
travelled a day — Discrimination affect- 
ing passengers or owners of goods but 
not wnt petitioners who axe operators 
Petitioners, held not entitled to raise such 
a point — Provisions, held to be not dis- 
criminatory. (Para 16) 

(C) Constitution of India, Art. 19 — J 
Tax Laws are not beyond clutches of 
Art. 19 — Mere imposition of tax hy 
KL/LL/F365/68 
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itself does not infringe Art. 19 — There 
must have been crippling of trade or 
business — Kerala Motor Vehicles (Taxa- 
tion of Passengers and Goods) Act (25 of 
1963). Pre. — Act has not imposed any 
restriction on operators — They have 
been utilised merely for facilitating col- 
lection of tax imposed on passengers and 
owners of goods — Operators cannot rely 
on Art. 19 to challenge validity of the 
'Act (Paras 17, IS) 

(D) Constitution of India, Art 265 — 
Kerala Motor Vehicles (Taxation of 
Passengera and Goods) Act (25 of 1963), 
Pre., _ Ss. 3, 43, 44 — Taxing statute 

must itself provide for payment and col- 
lection of tax from such person as are 
made liable by the impost — Provision 
for collection of tax held to be unsatis- 
factory. 

The Kerala Motor Vehicles (Taxation 
of Passengers and Goods) Act, is not a 
law for the purpose of enabling the col- 
lection of any tax imposed by any other 
statute. This Is a regulatory measure in 
relation to the matters provided in that 
statute. Provision has been made for the 
State to give directions to the State 
Transport Authority. That provision in 
So far as It pertains to directions relating 
to fares and freights is contained in 
S. 43 wherein sub-section (1) states with 
reference to what matters the directions 
enumerated under that section can be 
given. The matters are the advantages 
offered to the public, trade and industry 
by the development of motor transport, 
the desirability of co-ordinating road and 
rail transport, the desirability of pre- 
venting the deterioration of the road 
system and the desirability of preventing 
uneconomic competition among motor 
vehicles. And by notification in the Offi- 
cial Gazette it is provided that the State 
Government may issue directions to the 
State Transport Authority, inter alia, re- 
garding the fixing of fares and freights 
for stage carriages, contract carriages and 
public carriers. Ss. 44 (3), 43 and 60 are 
made purely for the purpose of the Motor 
Vehicles Act (Para 26) 

If the tax under the Act is not on the 
operator and is an impost on the passen- 
ger or on the owner of the goods, it is 
not a relevant consideration at all in the 
matter of giving directions under S. 44 
(3) or in the matter of fixation of the 
fares under S. 44 (3) by the State Trans- 
port Authority. When a taxing statute 
has impugned a tax on a particular class 
of persons that statute or at least the rules 
framed under the statute must itself pro- 
vide for the payment and the collection 
of the tax from such persons as are made 
liable by the impost The amount claim- 
ed must be neither more than the_ tax 
Imposed nor less. If more is claimed 
from the passenger or the owner of the 
goods there will be no authority of law 
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for it And if only less is claimed the 
operators will have to make up the differ- 
ence for which also there is no authority 
of law. So it must be ensured that the 
precise amount alone is collected from 
the passenger and the owner of the goods 
This cannot be achieved by the method 
said to have been adopted viz., fixation 
of enhanced fare under the Motor Vehi- 
cles Act This is a very unsatisfactory 
way of making provision for the collec- 
tion of a tax imposed by a statute AIR 
1962 Madh Pra 108 & AIR 1954 Mad 569, 
Disc. (Paras 26, 29) 

Provision must be made expeditiously 
for the collection of the tax from the 
passenger as tax specifying the auantum 
calculated and computed on the basis of 
the provision of the Act. This will of 
course be payable to the operator who 
has been made liable to pay the tax to 
the State. It is for the State Legislature 
and/or the State Government to take 
such steps as are necessary to provide 
the machinery. AIR 1952 Pat 359 (SB), 
Rei (Paras 30, 41) 

(E) Constitution of India. Part 13, Arti- 
cles 301, 304 (b) — Scope — Kerala 

Motor Vehicles (Taxation of Passengers 
and Goods) Act (25 of 1963), Pre., S. 3 — 
Burden imposed by tax held to be reason- 
able. 

A merely regulatory measure will not 
attract Part XHI of the Constitution and 
there can be no question of violation of 
Art 301 and therefore no necessity to 
satisfy Art. 304 (b). AIR 1961 SC 232 & 
AIR 1962 SC 1406 & AIR 1964 SC 925, 
Rel. on. (Para 21) 

But the Kerala Motor Vehicles (Taxa- 
tion of Passengers and Goods) Act is not 
a purely regulatory measure. It is a 
taxing statute. It impugns Article 301 
and it can stand only if it satisfies Arti- 
cle 304 (b). (Para 22) 

The burden imposed by a tax on trade 
would prima faice be reasonable and in 
the public interest because it is intended 
for raising money "in order to carry on 
the function of Government and to sus- 
tain the manifold welfare activities 
undertaken by it”. The fact of Presiden- 
tial sanction for the Act has also to be 
given its due weight and importance. 
The tax imposed by the impugned Act 
is on the passengers, collectible from the 
operators, who could, and should reim- 
burse themselves from the passengers. 
And there is therefore no question of the 
tax imposed casting such burden as would 
crash the industry or drive the operators 
out of existence, AIR 1964 SC 925, ReL 
on. . (Paras 38, 40. 41) 

Cases Referred: Chronological Paras 
(1966) O. P. No. 396 of 1966 (Ker) 14 
(1964) AIR 1964 SC 925 (V 51)= 

(1964) 5 SCR 975. Khyerbari Tea 

Co., Ltd. v. State of Assam 14, 20, 

23, 37 
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(1963) AIR 1963 SC 1667 (V 50)= 

(1963) 50 ITR 171 Rai Ram- 
knshna v State of Bihar 14, 23 
(1963) AIR 1963 My s 49 (V 50), 
a K. Swaranavar Nashar v State 
of Mysore E2 

(1962) AIR 1962 SC 1406 (V 49)= 

(1963) 1 SCR 491, Automobile 
Transport Ltd. eta v State of 
Raiasthan 20, 23 

(1962) AIR 1962 Madh Pra 108 
(V 49)=1962 Jab LJ 214. Madhya 
Pradesh Transport Co , Pvt. Ltd. 
v State of Madhya Pradesh 12, 24, 
25, 26 29 

(1961) AIR 1961 SC 232 (V 48)= 

(1961) 1 SCR 809 Atiabari Tea 
Co Ltd and Khayerban Tea Co , 

Ltd. v State of Assam 19, 20 

(1961) AIR 1961 SC 652 (V 48)= 

(1961) 3 SCR 242, Diamond Sugar 
Mills Ltd. v State of U P 5 

(1961) AIR 1961 SC 1480 (V 48)= 

(1962) 1 SCR 517 Sainik Motors 
Jodhpur v State of Rajasthan 12 

(1954) AIR 1954 Mad 569 (V 41)= 

ILR (1954) Mad 867, P Mathural 
Filial v State of Madras 11 12, 28. 29 
(1952) AIR 1952 Pat 359 (V 39)= 

ILR 31 Pat 493 (SB) Atma Ram 
Budjila v State of Bihar 10, 11, 12, 30 
(1819) 4 Law Ed 579=4 Wheat 316, 

Me Cullock v Maryland 17 

K. Raghavan Nair, for Petitioner, (In 
o P No 1476 of 1966) K. Neelakanta 
Menon, for Petitioner, (In O P No 1831 
of 1966) V R. Krishna Iyer and Prabha- 
karan, for Petitioners (In O P No 535 
of 1967) & an O P No 930 of 1967); 
Advocate-General, for Respondents, fin 
all appeals) 


GOVINDAN NAIR, J.: — These writ 
applications were heard along with a 
batch of other writ applications where 
common questions have been raised. It 
is agreed that the decision in these cases 
will govern the other petitions as well. 

2 The petitioners in these writ ap- 
plications are all 'operators’ within the 
meaning of that term as defined In Sec- 
tion 2 (b) of the Kerala Motor Vehicles 
(Taxation of Passengers and Goods) Act, 
1963, (hereinafter called The Ac?) They 
impugn the validity of the Act The 
grounds on which the Act is challenged 
may be grouped under five heads (a) the 
enactment though it purports to be under 
Item 56 of List II of the Seventh Sche- 
dule to the Constitution really does not 
fall within the ambit of that entry; in 
fact it has trespassed on legislative 
powers vested with the Umon Parlia- 
ment and is a colourable piece of legis- 
lation and is inco mpetent, (b) the Act 
violates Part XIII of the Constitution, 
particularly Article 301 thereof, and does 
not satisfy the requirements of Arti- 
cle 304 (b), (c) the Act Infring es Arti- 


cle 14 of the Constitution, (d) that it Is 
against the provisions in Article 19 (1) 
(g) and finally (e) that even if the Act is 
construed to have imposed the burden of 
the tax on the 'goods and passengers’ it 
is still ineffective because of lack of 
provisions in the statute or rules made 
thereunder for collection of the tax 
from the passenger and/or the owner of 
the goods 

3 We shall deal with these arguments 
serially But before doing so, it is neces- 
sary to refer to the salient provisions in 
the Act to understand its scope and ambit 
We may refer first to the preamble of 
the Act which runs thus* — 

"Whereas it is expedient to provide for 
the levy of a tax on passengers and goods 
carried in stage carnages and public car- 
rier vehicles in the State of Kerala " 
This is followed by the Important charg- 
ing Section, Section 3, which we shall 
extract in fulL 

"Levy of tax on passengers and goods. — 
On and from the date of commencement 
of this Act, there shall be levied and paid 
to the Government, a tax on all passen- 
gers. luggage and goods carried by stage 
carriages and on all goods transported 
by public earner vehicles, at the rate of 
10 naye palse in the rupee on the fares 
and freights, payable to the operators of 
such stage carnages and at the rate of 5 
naye paise In the rupee on the freights 
payable to the operators of such public 
earner vehicles 

Provided that In the case of all goods 
transported by public earner vehicles lor 
export out of the temtory of India, no tax 
under this section shall be payable 

Provided further that no tax shall be 
levied on any passenger, luggage or goods 
carried m a stage carnage, if the total 
distance permitted to be covered by such 
stage carriage in a day, does not exceed 
eighty kilometres 

Explanation L For the purpose of this 
proviso, "export” shall not include move- 
ments of goods from one port in the ter- 
ritory of India to another port in the said 
territory 

Explanation 2. For the removal of 
doubts It is hereby declared that — 

( 1 ) in respect of passengers luggage cr 
goods booked through over the railways 
and any road transport service, the tax 
payable under this Act shall be calculat- 
ed only on the fares and freights nayable 
on such passengers, luggage or goods for 
the distance on the road covered by the 
taxable vehicle 

(u) no tax shall be payable under this 
Act on goods earned by any vehicle 
owned by any department of the Central 
Government or by the Railways.” 

Section 4 provides for the composition 
of tax on an application by the operator 
which term means "any person whose 
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name is entered in the permit as the hol- 
der thereof’. Section 5 enjoins that in 
respect of every taxable vehicle, meaning 
thereby "a stage carriage, or a public 
carrier vehicle, which is referred to in 
Section 3”, the operator shall deliver or 
cause to be delivered a return in the 
prescribed form and Section 6 enjoins 
that the operator shall pay the tax pay- 
able during any month to a Government 
treasury and the receipt evidencing such 
payment forwarded to the prescribed 
officer before the 15th day of the month 
immediately succeeding. There is a fur- 
ther provision made in Section 7 for 
action being taken where no returns have 
been filed or when the returns filed by 
the operator appear to be incorrect or 
incomplete. Section 8 provides for steps 
to be taken against the operator in case 
of escapement of tax. Penalty can be 
imposed on the defaulter under Section 9 
and Section 10 contains a provision for 
the recovery of tax due under Sections 
7, 8 and 9. 

It is clear from Sections 11 and 12 that 
a transferee of a motor vehicle will be 
liable for the tax that should have been 
paid by the transferor and that no tax- 
able vehicle shall be used on any pub- 
lic road in case any tax or penalty pay- 
able in respect thereof remains unpaid 
or where returns required by Section 5 
have not been filed. Section 15 provides 
for offences and penalties and Section 17 
for composition of offences. There is 
provision made in Section 18 for reduc- 
tion of tax in certain cases and Section 
19 contains the power of Government to 
notify exemptions. The only other pro- 
vision that we need notice is that con- 
tained in Section 20 which empowers the 
Government to make rules. These powers 
as normally, are expressed in Section 20 
(1) in very wide terms, namely, to make 
rules to carry out the purpose of the Act 
and in enumerating the specified powers 
without prejudice to the generality of the 
provision in Section 20 (1), it is inter alia 
provided in Section 20 (2) (g) that rules 
may be made for any other matter for 
which there is no provision or no suffi- 
cient provision in the Act and for which 
provirion is, in the opinion_ of the Gov- 
ernment, necessary for giving effect to 
the purposes of the Act. 

4. On the basis of these provisions 
counsel appearing in these cases urged 
that notwithstanding the preamble to 
the statute which speaks in fairly . clear 
and unequivocal terms that the object is 
to levy a tax on passengers and goods 
carried in stage carriages and public 
carrier vehicles in the State and notwith- 
standing the repetition of the same words 
in the key section, as we may call it, 
Section 3, which is the charging Section, 
and further provision being made in Sec- 
tion 19 empowering the Government by 
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notification to exempt or reduce the tax 
or the rate op any specified class of 
passengers, luggage or goods, the statute 
has in effect, if not actually, imposed the 
tax on the operator, namely, the person 
whose name is entered in the permit as 
the holder thereof 

This submission is made on the basis 
of the provision contained in Sections 5 
to 10 and the further provisions contain- 
ed in Sections 11 and 12 as well as those 
in what we may call the penal provisions 
of the statute.. The argument is that 
though the legislature has chosen to use 
the language of the Constitution con- 
tained in Item 56, of List II of the 
Seventh Schedule to the Constitution 
which speaks of "taxes on goods and 
passengers carried by road or on inland 
waterways” they have imposed the tax 
not on the passengers or on the goods, 
in the sense on the owners of the craod&, 
but on the persons who carry these 
passengers or goods, namely, the opera- 
tors. It is on this basis that it is urged 
that the statute is a colourable piece of 
legislation. 

Our attention has been invited to Item 
89, in List L of the Seventh Schedule to 
the Constitution dealing with powers of 
Parliament and it was emphasised that 
that entry permits legislation imposing 
taxes on railway fares and freights but 
there is no corresponding entry in the 
State List empowering the State Legisla T 
ture to impose any such tax. It is also 
urged that whenever provision is to be 
made by legislation regarding carriage of 
passengem and goods the framers of the 
Constitution have stipulated for it, 
though not expressly for imposing tax, 
in Item 30, of List I of the Seventh Sche- 
dule to the Constitution. Item 30 states 
'carriage of passengers and goods by rail- 
way, sea or air, or by national waterways 
in mechanically propelled vessels”. 

Emphasis also was laid on Entry 57 of 
list II of the Seventh Schedule to the 
Constitution providing for "taxes on 
vehicles, whether mechanically propelled 
or not, suitable for use on roads, includ- 
ing tramcars subject to the provisions of 
Entry 35 of List HI”. And it is said 
that full and ample powers have been 
granted by this entry on the State Legis- 
lature to impose taxes on vehicles and 
therefore necessarily on the owners of 
those vehicles. It is said that there are 
very few entries in all the three lists 
taken together which have indicated spe- 
cified persons as taxable. Reference was 
made in this connection to Items 30 and 
31 in the State List, List II of the Seventh 
Schedule to the Constitution, which grant 
powers of legislation in respect of money- 
lenders and inn-keepers respectively. Entry 
89 in List I of the Seventh Schedule, was 
also referred to where provirion is made 
for terminal taxes on goods or passengers. 
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more vexed question as to the real ambit 


Apart from these entries, pointing to 
certain specified classes of persons, the 
only other entry pointing in the same 
direction is the one contained in Item 56 
of List II of the Seventh Schedule which 
egam speaks of taxes on goods and 
passengers earned in a particular man- 
ner 

5 These according to counsel for the 
petitioners indicate a pattern and It is 
taid that the entries where reference is 
made to persons or class of persons the 
power given is to impose taxes on those 
persons. And it is urged with emphasis 
that it is impossible to read taxes on 
passengers at any rate, as taxes in any- 
body else than passengers. These entries, 
therefore, it is urged, must be understood 
not in any limited sense but in its full 
amplitude as all legislative entries in a 
Constitution should be. but must be given 
only Its reasonable connotation as has 
been ruled by the Supreme Court in 
Diamond Sugar Mills Ltd. v State of 
Uttar Pradesh. AIR 1961 SC 652. Their 
"Lordships observed in that Judgment — 

"In considering the meaning of the 
words in the entries in the Seventh 
Schedule, the Courts have on the one 
hand to bear In mind the salutary rule 
that the words conferring the right of 
legislation should be interpreted liberally 
and the powers conferred should be 
given the widest amplitude on the other 
hand they have to guard themselves 
against extending the meaning of the 
words beyond their reasonable connota 
bon. in an anxiety to preserve the power 
of the legislature. * 

6 We are warned that we should not 
show any such anxiety and that reason- 
ably and fairly read, the entry In Ques- 
tion, Item 56 of Last H ol the Seventh 
Schedule to the Constitution, permits the 
Impost of a tax only on the passenger 
and the owner of the goods and not on 
the operator 

7 In regard to this aspect of the case 
It Is not the contention of the State Gov- 
ernment as stated in the counter affida- 
vits that have been filed in O P Nos 
11476 of 1966 and 535 of 1967 that the 
enactment has imposed a tax on the ope- 
rator On the other hand, they say spe- 
cifically in paragraph 10 of the counter 
affidavit in O P No 535 of 1967 — 

"The tax under the impugned Act Is 
on the passenger and the owners of goods 
transported. It is levied at a proportion 
to the fares and freights. The operator 
Is only made the collecting agent for 
administrative convenience That will 
not in any way alter the nature of the 
tax. It is not a tax on the income of 
the operator as alleged by the peti- 
tioner ” 

8. It Is therefore really unnecessary 
for us to go into the larger and perhaps 


and scope of Item 56 in List II of the 
Seventh Schedule to the Constitution. 
When we say so we are not ignoring 
the contention that has been raised in 
his argument by counsel appearing for 
the State that even if we come to the 
conclusion that the statute is a taxing 
enactment imposing a tax on the opera- 
tor as defined m the Act, it is still with- 
in the legislative competence of the 
State. We shall not ignore this and we 
shall advert to the contention and the 
authorities that have been relied on in 
support of the contention. But as we 
have indicated, we do not think it 1* 
necessary to pronounce any opinion in 
this case regarding that aspect 

9 The Act in question came In the 
wake of a number of similar enactments 
passed in diflerent parts of the Indian 
Umon which had been challenged before 
courts wherein the scope and effect ofl 
those statutes were interpreted. In 
variably it has been held that those 
statutes imposed the tax only on the 
passengers and goods and not on the 
operator or on his income The Act ir 
question was passed after the judicial 
pronouncements interpreting the scope 
and ambit of similar legislation were, 
rendered. The opinion expressed uni 
formly was that the statutes Imposed the| 
tax only on the passengers and goods and 
not on the operator or his Income. In 
these circumstances It is difficult to as- 
sume that the State Legislature In pass- 
ing the enactment on similar if pot 
identical terms, was passing a statute to 
serve a purpose different from those to 
be served by those statutes. The pur- 
pose was construed to be to impose the 
tax burden on the passengers and the 
goods, in other words the Incidence of 
the tax to fall on the passengers and the 
owner of the goods. We wish to clarify 
that what we mean and understand by 
the incidence of tax fallin g on a person 
is that the tax must fall on a person 
from whom there is no. further possibi 
hty of shifting the burden to anybody 
else. 

10 It has been clearly stated constru- 
ing similar statutes that the object was 
to tax the passengers and goods in the 
sense which we have Indicated, the ear- 
liest of such pronouncements was made 
more than a decade before the State 
Legislature brought into operation, on 1- 
7-1963. the Act. We may refer to the 
decision of the Patna High Court in Atma 
Ram Budhia v State of Bihar AIR 1952 
Pat 359 (SB) which dealt with the Bihar 
Finance Act, (17 of 1950) particularly 
Section 12 thereof, which imposed an 
identical tax on passengers and goods. It 
is useful to extract the section because 
we are unable to see any difference in 
substance between the wording of that 
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section and the wording o£ the charging 
section in the Act 

"From and after the commencement oj 
this Act. there shall be charged, levied 
and paid to the State Government a tax 
on all passengers carried by motor cabs. 
stage carriages and contract carnages and 
on all goods transported by public , car 
riers at the rate of two annas in the 
nfpee on all fares and freights payable 
S SiSs Of such motor cabs stage 
carriages, contract carnages or public 

carriers”. . ,. ,, 

Anart from this charging section, tnere 
further or additional provision 
anywhere in the statute concerned which 
threw any light on the scope and effect 
2X statu e No doubt Rules 9. 10 and 
framed under that statute gave fur- 
Jher Sdkations or perhaps threw light 
nn the obscure provisions contained in 
the statute and these rules have also been 
Sed on bV the Court in coming to the 
conclusion that the tax imposed by that 
statute was a tax on the.passenger m the 
that the incidence of the tax iati 
Thta and there was no tax imposed oa 

V°”.wo a stadtar 

was challenged befor Madras High 

and the decision of ™adr o{ 

Court is in P. Mfg Pmai ^ ^ 

Madras. AIR 1* charging section 

difference between the charging 

in that case and the : sectrnr was 
considered by the Patna JUW s ectio n 3 of 

85 Madras 6 Act. 8 W°e ’shall read the 
section as well as the proviso:- 

p'^nd ’Sreement of 

£*W°Srahd rwsg 

STSS vlSes, at themmof 

& P tTpayable to the operators of^ch 

V6 8Sed that the fare eha«ed -g 

operator inclusive o exceed the 
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gStfi at the commeoeement 
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to the Section as it^s uot 

our purpose. Coustrmng Ra j ama n- 

vSuSmw, same 

nar and . . that it was possible to 

to the conclusion that u as well 

discern from , -t, e incidence of the 
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They also referred to the decision in the 
Patna case which we have adverted to 
and observed as follows: — 

"It was held in the above Patna case 
that although the statute did not express- 
ly authorise the carriers to collect the 
tax from the passengers and consignors 
of good, yet the statute must be con- 
strued to have implicitly granted this 
right to them. Both the main provision 
as well as the first proviso of Section 3 
of the Madras Act also appear to indicate 
that the tax can be passed on to the 
passenger or consignor of goods, though 
there is no express provision to that 
effect. If the tax leviable under the sec- 
tion is not contemplated as one which 
would be eventually collected from the 
passenger or consignor, the proviso be- 
comes unintelligible, because it speaks or 
the fare charged by an operator inclu- 
sive of the tax leviable under the sec- 
tion.” 

So it was ruled that the Act was not 
incompetent as one imposing a tax on the 
income of the operator. 

12. These decisions of the Patna and 
Madras High Courts were noticed by the 
Supreme Court in construing a similar 
enactment passed by the Rajasthan State 
where again the same conclusion has been 
reached. We may refer to the decision 
in Sainik Motors. Jodhpur v. State ol 
Rajasthan, AIR 1961 SC 1480. In Sec- 
tions 4 and 5 of the Statute that was con- 
sidered by the Supreme Court, the Rajas- 
than Passengers and Goods Taxation Act 
(18 of 19591. there were indications that 
the tax imposed was on the passenger and 
or the owner of the goods. But the 
passage in paragraph 9 of the Judgment 
clearly indicates that Courts have, been 
consistently taking the view that similar 
enactments are intended to impose tax on 
the passenger and goods. We may use- 
fully extract a portion of paragraph 9 oi 
the judgment in the case: 

«>(g) 

The explanation to Section 3 (1) lays 
down that even if passengers are earned 
or goods transported without the charge 
of fare or freight, the tax has to be Paid 
as if fare or freight has been charged. 
This clearly shows that the incidence of 
the tax is upon passengers and goods, 
though the amount of the tax is measur- 
ed bv the fares and freights. A similar 
argument was not accepted . by the 
Madras High Court in Mathurai Pillai V. 
State of Madra, ILR (1954) Mad 867= 
(AIR 1954 Mad 569). and the same view 
was expressed in Atma Ram Budhni v. 
State of Bihar. ILR 31 Pat 493 (AIR 
1952 Pat 359) (SB). In our opmion.^he 
charging section does not go 
Entry No. 56. 
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Pradesh High Court in Madhya Pradesh 
Transport Co. Private Ltd. V. State of 
Madhya Pradesh, AIR 1962 Madh Pra 
108 took the same view M 

It is unnecessary to go Into details 
excepting to state that the only further 
thing discernible from the statute of the 
Madhya Pradesh case so far as the charg- 
ing section is concerned is the inclusion 
of the words "(inclusive of tax)” within 
brackets after the word 'fare* occurring In 
the charging section. The statute was 
construed as imposing a tax on the 
passenger and on the goods. The Mysore 
High Court also took the same view in 
H. K. Swaranavar Nashar V. State of 
Mysore, AIR 1963 Mys 4.9 Though re- 
ported in 1963. this decision was rendered 
as early as 196L 


13. It is In the wake of these pro- 
nouncements that the Act came to be 
passed The charging section, the pream- 
ble and Section 19 clearly indicate that 
the purpose, the scope, the ambit and the 
effect of the Act cannot be or was never 
Intended to be anything different from 
those of the enactments which have been 
discussed and construed in the decisions 
already referred to by us We therefore 
accept the argument of counsel for the 
State based on the contentions raised in 
the counter affidavits filed in these cases 
that the Act is a statute imposing a tax 
on passengers and goods and not an enact- 
ment imposing a tax on the operators or 
on their income or on the fares and 
freights It is no doubt true that on the 
operators have been cast onerous tasks in 
the form of submitting returns, of pay- 
ing the tax, of facing prosecution or in- 
junctions against running of vehicles if 
taxes have not been paid or returns have 
not been submitted. But these are fami- 
liar provisions resorted to by legislatures, 
and justifiably we think, because it has 
not been urged before us that the legis- 
lature cannot choose the most convenient 
point or convenient person from whom a 
tax imposed by a State is to be collected. 
We therefore understand the various pro- 
visions in the Act which have been ad- 
verted to by us and which have been re- 
lied on by counsel appearing for peti- 
tioners. as only enabling provisions made 
in the statute for the purpose of facilitat- 
ing the collection of tax imposed by the 
statute This tax, as we understand the 
statute and for the reasons that we have 
stated, is a tax on the passenger and/or 
on the goods. 


14 But before leaving this aspect, we 
must notice the argument advanced by 
counsel that Item 56, of List n of the 
Seventh Schedule to the Constitution is 
comprehensive enough to enable the 
legislature to impose a tax on the opera- 
tor This point was urged by counsel ap- 
pearing for the State mainly on the basis 
of the observations contained in two 


judgments of the Supreme Court; one In 
Rai Ramakrishna v. State of Bihar, AIR 

1963 SC 1667 and the other in Khyerhan 
Tea Co Ltd. v. State of Assam. AIR 

1964 SC 925. It is contended by counsel 
for the State on the basis of the obser- 
vations contained in paragraph 13 of the 
judgment in AIR 1963 SC 1667 that the 
Supreme Court has pronounced that a 
tax can be imposed on a person other 
than the owner of the goods (the enact- 
ment in question related to a tax on the 
carnage of goods) On the other hand, 
counsel for the petitioners urged that 
these observations must be understood in 
the light of the clear decision of the 
Court that the statute considered therein 
is a statute imposing tax on passengers 
and goods 

Similar observations are contained in 
paragraphs 19 to 23 of the Judgment In 
AIR 1964 SC 925 And these have also 
been relied on by counsel on behalf of 
the State and have been tried to be ex- 
plained by Counsel for the petitioners. 
We do not regard these observations as 
conclusive. The only decision In which a 
clear and categorical view has been ex- 
pressed is the decision in O P 396 of 
2966 of this Court dismissing the Origi- 
nal Petition in li m ine The correctness of 
thisdedsion has been challenged before 
us by counsel on behalf of the petitioners. 
As we said the question does not arise in 
view of the definite pleading by the State 
that the tax in question Is only one on 
the passengers and our finding that the 
Act has imposed the tax on the passenger 
and goods. We therefore express no 
opinion about the correctness or other- 
wise of this decision. This may have to 
be considered when the occasion arises. 

15. Coming now to the arguments ad- 
vanced by counsel on the basis of Article 

°* Constitution, the provisions in 
the Act relied on by counsel for so con- 
tending are those contained in the second 
proviso to Section 3, explanation 2 to the 
same section and Section 18 The second 
proviso to Section 3 states that 'no tax 
shall be levied on any passenger, luggage 
or goods earned in a stage carnage, if 
the total distance permitted to be cover- 
ed by such stage carnage in a day, does 
not exceed eighty kilometres' And Ex- 
planation 2 (n) states that 'no tax shall 
be payable under this Act on goods car- 
ried by any vehicle owned by any de- 
partment of the Central Government or 
by the Railways ’ Section 18 states that 
the particular class of co-operative socie- 
ties detailed in that section need pay only 
one half of the rates payable under this 
Act 

16. It is contended that to state that 
the tax payable by a passenger or owner 
of goods must depend not on the distance 
that he travelled, or the distance for which 
the goods were earned but on the total 
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distance that the vehicle travelled a day 
is a provision discriminatory and without 
• any rational basis because it will depend 
upon the accident of a person getting into 
one or other of the vehicles, one travell- 
ing less than 80 kilometres and the other 
travelling beyond 80 kilometres; the first 
not having to pay tax, the second having 
to pay the full tax. Similar is the argu- 
ment with reference to the vehicles own- 
ed by any department of the Central 
Government or by the Railways. If the 
statute is a statute imposing tax on the 
passengers and goods, as we have held it 
is, the discrimination, if any, affects the 
passenger or the owner of the goods and 
not the writ petitioners before us who 
are nearly six hundred in number. None 
of them is a passenger or owner of 
goods. We do not think therefore that 
this is a point that the petitioners are en- 
titled to raise in this batch of cases. For 
the same reason we are unable to hold 
that Section -18 is discriminatory. 

It is no doubt contended in the counter 
affidavit that has been filed that there is 
a reasonable classification and the inten- 
tion is to help co-operative societies, that 
co-operative societies are permitted to 
retain one-half of the collection made by 
them, that is, such of those co-operatives 
that faff under Section 18. We do not 
. think there is any basis for this conten- 
tion. The tax is to be paid by the passen- 
ger and the concession contained in Sec- 
tion 18 must also be a concession to the 
passenger concerned. What justification 
there is for these concessions it is not 
for us to consider in these cases because 
no passenger or owner of goods is before 
us. 

17. Next we pass on to the alleged vio- 
lation of Article 19 of the Constitution. 
The mere imposition of a tax by itself 
cannot be said to infringe Article 19 of 
the Constitution. Tax laws are not be- 
yond the clutches of Article 19 when the 
Court is satisfied that by the impost of 
the tax there has been a crippling of 
trade or business. Constitutional autho- 
rities have clearly stated and this has 
been accepted by the highest Court in 
this country that a power of taxation _ is 
a sovereign power of the State which 
should not ordinarily or lightly be inter- 
fered with by the Courts. We may refer 
to a passage from Cooley’s Constitutional 
limitations in this regard; — 

"The power to impose taxes is one so 
1 unlimited in force and so searching in 
' extent, that the Courts scarcely venture 
to declare that it is subject to any res- 
triction whatever, except such as rest in 
the discretion of the authority which 
exercises it.” 

And Marshall, Chief Justice in Me 
Cullock v. Maryland, (1819) 4 Law Ed 579 
observed: — 
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"The power of taxing the people- and 
their property is essential to the very 
existence of the Government, and may be 
legitimately exercised on the objects to 
which it is applicable to the utmost ex- 
tent to which the Government may choose 
to carry it The only security against 
the abuse of this power is found in the 
structure of the Government itself.” 

18. Wide as these observations are, 
we are aware tiiat our Courts have taken 
the view that in a given circumstance 
there is power in the Court to scru tinis e 
the effect of a tax and see whether it is 
violative of Article 19 of the Constitution. 
Whatever that be, we do not think that 
the Act has imposed any such restric- 
tion on the petitioners before us. We 
have said that they have been utilised, if 
we may use that word, merely for the 
purpose of facilitating the collection of 
the tax that has been imposed, as - we 
have held, on the passengers and the own- 
ers of the goods by the Act. This being 
so it is idle for them to urge that they 
can rely on Artide 19 of the Constitu- 
tion. So we negative this contention as 
well 

19. This leads us to the contention 
raised by counsel on behalf of the peti- 
tioners that the Act impugns Part XIII 
of the Constitution, particularly Article 
301 and that it does not satisfy the re- 
quirement of Artide 304 (fc>). It is no 
longer open to any person to contend 
that a taxing statute is beyond the pur- 
view of the restrictions and limitations 
imposed by Part XIII of the Constitution. 
The matter has been set at rest by the 
Supreme Court in Atiabari Tea Co. Ltd. 
and Khayerbari Tea Co. Ltd. v. State of 
Assam, AIR 1961 SC 232. We shall refer 
to the rdevant passages from the judg- 
ment dealing with the effect of taxes of 
this nature imposed by statutes on Arti- 
de 301. After an analysis of the provi- 
sions of the Constitution, particularly 
those contained in Part XRl thereof, 
their Lordships of the Supreme Court ob- 
served: — 

"Thus the intrinsic evidence furnished 
by some of the artides of Part XHI 
shows that taxing laws are not exduded 
from the operation of Article 301 which 
means that tax laws can and do amount 
to restrictions freedom from which is 
guaranteed to trade under the said Part. 
Does that mean that all tax laws attract 
the provisions of Part XIII whether their 
impact on trade or its movement, is 
direct and immediate or indirect and 
remote? It is precisely because the words 
used in Artide 301 are very wide, and in 
a sense vague and indefinite that the 
problem of construing them and deter- 
mining their exact width and scope be- 
comes complex and difficult. However, 
in interpreting the provisions of the Con- 
stitution we must always bear in mind 
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that the relevant provision 'has to be 
read not in vacuo but as occurring in a 
single complex instrument in which one 
part may throw light on another’ 

Thus considered we t h i n k 

it would be reasonable and proper to 
hold that restrictions freedom from which 
is guaranteed by Article 301. would be 
such restrictions as directly and imme- 
diately restrict or Impede the free flow 
or movement of trade Taxes may and 
do amount to restrictions, but it is only 
such taxes as directly and Immediately 
restrict trade that would fall within the 
purview of Article 301 The argument 
that all taxes should be governed by 
Article 301 whether or not their impact 
on trade Is immediate or mediate direct 
or remote adopts. In our opinion, an 
extreme approach which cannot be up- 
held. If the said argument is accepted It 
would mean, for instance, that even a 
legislative enactment prescribing the 
minimum wages to industrial employees 
may fall under Part XIII because in an 
economic sense an additional wage bill 
may indirectly affect trade or commerce. 
We are therefore, satisfied that in deter- 
mining the limit of the width and ampli- 
tude ol the freedom guaranteed by Arti- 
cle 301 a rational and workable test to 
apply would be- Does the impugned res- 
triction operate directly or immediately 
on trade or its movement’" 

Their Lordships then considered the 
material provisions or the Act. Assam 
Taxation (on Goods carried by Roads or 
Inland Waterways) Act (13 of 1954). and 
came to the conclusion. — 

"It is thus obvious that the purpose 
and object of the Act Is to collect taxes 
on goods solely on the ground that they 
are earned by road or by inland water- 
ways within the area ol the State That 
being so the rest notion placed by the 
Act on the free movement of the goods 
is wnt large on its face. It may be that 
one of the objects in passing the Act was 
to enable the State Government to raise 
money to keep its roads and waterways 
in repairs- but that object may and can 
be effectively achieved by adopting an- 
other course of legislation, if the said 
object is intended to be achieved by 
levying a tax on the carriage of goods it 
can be so done only by satisfying the 
requirements of Article 304 (b)”. 

20 The provisions of the enactment 
considered by the Supreme Court in the 
case referred to are similar, if not iden- 
tical to those contained in the Act ex- 
cepting that the Act imposes a tax on 
passengers in addition to goods. So the 
dicta which we have extracted must 
apply in testing the validity of the Act. 
So we have to hold pruna fade that 
Article 301 is attracted and has been in- 
fringed by the Act and it can only be 
saved if the provisions In Article 304 (b) 
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have been complied with. It is the case 
of the State that these provisions have 
been complied with. Before we come to 
this question, we may refer to the other 
pronouncement of the Supreme Court 
which has modified to some extent what 
is stated in the decision just referred ta 
The case we have in mind is the one in 
Automobile Transport Ltd, etc. V. SUta 
of Rajasthan, AIR 1962 SC 1406 

It has been held therein that regula- 
tory and/or compensatory taxes will not 
attract Article 301 of the Constitution at 
alL In other words when the tax 13 
purely of a regulatory nature or even If 
it is a compensatory one there is no 
question of Article 301 being violated and 
naturally the statute need not comply with 
the provision m Art. 304(b) We must 
however hasten to add that tha 
auestion as to whether compensators 
taxes are outside the ambit of Article 301 
is a matter still open notwithstanding 
the pronouncement contained In the deci- 
sion In AIR 1962 SC 1406 for in a late: 
judgment in AIR 1964 SC 925. Justice 
Gaiendragadkar said that the question 
raised for consideration again in thal 
case would have been referred to a lar- 
ger Court If it was necessary to deads 
it. We may extract the passage in ques- 
tion. — 

"It would Immediately be noticed thal 
though the majority view in the Auto- 
mobile Transport (Rajasthan) case. (1963] 
1 SCR 491~(AIR 1962 SC 1406) substan- 
tially agreed with the majority decision 
In the case of Atiabari Tea Co, (1961) 1 
SCR 809=(A1R 1961 SC 232) there would 
be a clear difference between the Bald 
two views In relation to the scope and 
effect ol the provisions ol Article 304 (b). 
According to the majority view m the 
case of Atiabari Tea Co. (1961) 1 SCR 
809=(AIR 1961 SC 232) if an Act Is pass- 
ed under Article 304 (b) and Its validity 
is impeached, then the State may seek to 
justify the Act on the ground that the 
restrictions imposed by It are reasonable 
and m the public interest, and In doing so, 
It may for instance, rely on the fact thal 
the taxes levied by the impugned Ad 
are compensatory in character On the 
other hand, according to the majority 
decision in the Automobile Transport 
(Rajasthan) case. (1963) 1 SCR 491 = (AIR 
1962 SC 1406) compensatory taxation 
would be outside Article 301 and cannot, 
therefore, fall under Article 304 (b) If 
In the present case it had been urged 
before us that the tax levied by the Art 
Is compensatory in character. It would 
have been necessary to consider the ques- 
tion once again by constituting a larger 
Bench. 

If the Act had been compensatory in 
character, it would have become neces- 
sary for us to consider the whole position 
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once again, because it would obviously 
be unfair and unjust that the earlier Act 
should have been struck down though it 
was compensatory in character and 
In testing the validity of the present Act, 
It should be open to the petitioners to 
contend that its compensatory character 
Is irrelevant to the enquiry under Arti- 
cle 304 (b) ” 

21. So it may now be taken that a 
merely regulatory measure will not at- 
tract Part XIII of the Constitution and 
there can be no question of violation of 
Article 301 and therefore no necessity to 
satisfy Article 304 (b). It is not however 
possible to go any further than that. 

22. The Act is not a purely regulatory 
measure. It is a' taxing statute It 
Impugns Article 301 and it can stand only 
if it satisfies Article 304 (b). According 
to the State the statute only imposes 
reasonable restrictions in the public inte- 
rest And counsel has been at pains to 
point out that the impact of the various 
taxes imposed by the Vehicles Taxation 
Act and the Act in this State compare 
very favourably with the burdens im- 
posed by similar enactments in the State 
of Madras and Mysore or even in 
Bombay and it is urged on the basis of 
the statements contained in paragraphs 
0L7 to 20 of the counter-affidavit in O. P. 
No. 535 of 1967 that we must hold that 

, the impost is a reasonable restriction in 

' the public interest. 

23. The two cases which went up to 
the Supreme Court where the question 
had been considered and where it has 
been held that the impost of a tax is rea- 
sonable and in the public interest are re- 
ported in AIR 1962 SC 1406 and AIR 
1964 SC 925. In both these cases data 
was furnished before the Court and it 
was proved to the satisfaction of the 
Court that the impost was only for 
the purpose of covering the expenses of 
maintaining the roads or the inland 
waterways which the Court held afford- 
ed facilities for the free flow of trade 
and in fact contributed to the growth of 
Sree trade and intercourse. 

In the earlier case it was found that 
the amount collected by way of tax 
under the particular statute was less than 
half of the amount spent for the main- 
tenance of roads. And in the latter case 
though it was not urged by the Attorney- 
General that the tax in question was of a 
compensatory nature, he relied on the 
details furnished for the purpose of esta- 
blishing his contention that enormous 
sums of money had been spent for the 
purpose of maintaining the inland water- 
ways and the tax collected under the 
statute is only a small portion of those 
expenses. So it was held that the tax 
was reasonable and in the public interest. 
Unfortunately for us, we have no mate- 
rial before us. 
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The statements in the affidavits that 
have been filed do not contain the details 
on the basis of which it is possible to 
come to any conclusion as to whether 
this tax is of the nature of the taxes im- 
posed by the statutes which were consi- 
dered by the Supreme Court in the deci- 
sions referred to. Strictly speaking in 
the absence of specific details furnished 
before us we should accept the state- 
ments contained in the affidavits in sup- 
port of the petitions and hold that the 
Act impugns Article 301 and it has not 
been established before us that Article 
304 fb) has been satisfied. The observa- 
tions of the Supreme Court in AIR 1963 
SC 1667 indicate that when once the in- 
fringement of Article 301 is established, 
the burden is on the State to show that 
notwithstanding the infringement, res- 
trictions imposed fay the Act are reason- 
able and in the public interest But we 
think that there will be miscarriage of 
justice if we come to a conclusion on in- 
sufficient data. 

And we consider it inappropriate to 
strike down a statute which has been in 
the statute book for more than four yeans 
now, on mere burden of proof or lack 
of material. In fact we are unable to pro- 
nounce on this subject without the ad- 
ditional facts being placed before us. We 
therefore direct the State to file additional 
affidavits before this court giving details 
regarding the amount collected by way 
of tax under the impugned Act and the 
amount, if any, spent for the purpose of 
maintaining or making roads or for such 
other activities as will facilitate the free 
flow of trade, on or before 28-2-1968. 
At least 7 days before that date, the af- 
fidavits must be made available to counsel 
for the petitioners in these cases and they 
will file replies before the hearing date 
which we fix as 28-2-68. 

24. The only remaining question, by 
no means the easiest one, remaining for 
decision, apart from the violation of Art. 
301 of the Constitution, the decision on 
which we have deferred, due to lack of 
material, is the point raised by counsel on 
behalf of the petitioners that the Act if it 
imposes a tax on the passengers and on 
the owners of the goods is incomplete 
and ineffective and ought not to be allowed 
to be enforced as against the operators 
in so far as there is no provision made in 
the statute and/or under the Rules framed 
under the statute obliging the passengers 
or the owners of the goods to pay the tax 
imposed by the Act to the operator or for 
that matter enabling the operator to col- 
lect the tax imposed from the passengers 
or the owner of the goods. And the lack 
of such a provision is a lack of a law in 
regard to the collection of tax and is 
therefore violative of Art. 265 of the Con- 
stitution. 
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Article 265 injuncts the levy and col- 
lection of tax without the authority of law 
It is said the term levy 1 will comprehend 
the charge as well as the means by which 
the amount of the tax is to be computed, 
and the collection thereafter of the tax so 
computed will also have to be provided 
by law It is said that the provisions in 
the Act to which we have referred only 
provide for the levy of tax. It is con- 
tended that there is no law at ali regard- 
ing the collection and without such a law 
this Act can have no effect and any In- 
sistence of payments by the petitioners 
of the tax due is an Insistence without 
the backing of law In answer to this 
contention counsel for the State has urged 
that provision has been made though not 
expressly by sections in the Act by the 
necessary intendment thereof, that the 
passengers and the owners of the goods 
should pay the amount of the tax to the 
operators, and that factually there has 
been an enhancement of the fares pay- 
able by the passengers as well as the 
owners of the goods or at least those who 
booked the goods lor transport by direc- 
tions being issued under Section 43 of 
the Motor Vehicles Act, and by the issu 
ance of a notification by the State Trans- 
port Authority under Section 44(3) of 
the same Act 

Factual details regarding the enhance- 
ment in the faxes are furnished in the 
counter affidavit in paragraphs 11 12 and 
13 in O P No 535 of 1967 and on the 
basis of those averments it Is urged that 
there has been a 20% increase in the 
fare charged before the Act was brought 
into operation from the time the Act as 
well as the new faro came into effect, 
namely on 1 7 1963 It Is therefore said 
these are not cases where any impost has 
been made on the petitioners without the 
petitioners having recourse to the passen- 
gers and goods and therefore there hag 
been nothing illegal and It is even urged 
that a provision for recovery from the 
passengers m the manner In which It has 
been done is justifiable because for that 
procedure, the authority of law is the 
impost made by the Act on the passen 
gers and goods. In other words the 
argument is that if the Act has imposed 
an obligation on the passenger and the 
owner of the goods that the tax under 
that Act should be paid by them appro- 
priate provision can be made by the 
State even by relying on laws other 
than the Act, namely the Motor Vehi- 
cles Act and if that has been done, this 
Court should not interfere A passage 
from Corpus Juns Secundum (VoL 82, 
Section 73 at p 131) which has been 
auoted by Chief Justice Dixit in the 
judgment m ALB 1962 Madh Pra 108 has 
been relied on by counsel on behalf of 
file State. This passage Is in these 
terms. — 


'A statute imposing a tax must providu 
workable means of ascertaining the 
amount of tax to be paid. But it is not 
necessary to make specific provisions as 
to such matters concerning the enforce- 
ment of the tax as may be properly pro- 
vided by reference to other laws 

25 Here it is urged that the Act has 
provided not only workable means of as- 
certaining the amount of tax to be paid 
but has clearly specified the quantum of 
the tax and provision has been made and 
has been properly made by reference to 
the Motor Vehicles Act In fact in tha 
decision of the Madhya Pradesh High 
Court AIR 1962 Madh Pra 108 wherein 
this passage has been quoted their Lord 
ships adopted the method of giving a 
direction that the State Government 
should give directions under the Motor 
Vehicles Act to enable the operators or 
owners of the vehicles to collect the tax 
imposed by the impugned Act and that 
it could be collected as part of the fare, 
So the fare was directed to be raised by 
resort to the provisions In the Motor 
Vehicles Act so as to include the tax as 
welL Before we refer to these passages 
in the judgment which follow the ear- 
lier pronouncement of the Court on tha 
same subject it is necessary to advert to 
certain aspects of the matter 

26 As we read the Motor Vehicles 
Act, it is not a law for the purpose oi 
enabling the collection of any tax impos- 
ed by any other statute. This is a regu 
latory measure m relation to the matters 
provided in that statute. Provision has 
been made for the State to give direc- 
tions to the State Transport Authority 
That provision in so far as it pertains to 
directions relating to fares and freights 
is contained in Section 43 wherein sub- 
section ( 1 ) states with reference to what 
matters the directions enumerated under 
that section can be given. The matters 
are the advantages offered to the public 
trade and Industry by the development 
of motor transport, the desirability of 
co-ordinating road and rail transport, the 
desirability of preventing the deteriora- 
tion of the road system and the desira 
bikty of preventing uneconomic compe- 
tition among motor vehicles. And by no- 
tification In the official Gazette It is pro- 
vided that the State Government may is- 
sue directions to the State Transport Au 
thonty inter alia, regarding the fixing oi 
fares and freights for stage carnages, 
contract carriages and public carriers. 

Section 44 (3) states that a State Trans- 
port Authority shall give effect to any 
directions Issued under Section 43 and 
subject to such directions and save as 
otherwise provided by or under the Act 
shall exercise and discharge all the 
functions stated in that section. By virtue 
of Section 59 it is provided that any pro- 
hibition or restriction imposed and any 
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maximum. or minim u m fares or heights 
fixed by notification made under Section 
43 shall be a condition of a permit. Sec- 
tion 60 provides that any violation of any 
condition of the permit may entati sus- 
pension or cancellation of the Permit- 
These provisions as we understand than 
are made purely for the purpose of the 
Motor Vehicles Act. We are not for a 
moment suggesting that any tax 
dence of which is purely on an operator 
need not be taken into account or is not 
a relevant factor in the issuanceofdrrec- 
tions relating to fares unto Section 43 
bv the State or in the fixation by tne 
State Transport Authority of f|^s. sub- 
iect to those directions, imder Section 44 
m But if the tax is not on the operator 
mid is an impost on the passenger or on 
the owner of the goods as we have heffi 
that it is under the Act, we do not_tmnk 
it is a relevant consideration at all m the 
matter of giving directions imder Section 
44 (3) or in the matter of fixation ofthe 
fares under Section 44 (3) by the State 
'Transport Authority. 

Apart from this we also consider that 
when a taxing statute has imposed a tax 
Ion a particular class of persons that sta 
tute or at least the rules framed under the 
statute must itself provide for the Pay- 
ment and the cofiection of tax from 
nersons as are made hable by tne 
Srwe say so because the amount 
f „ -oavable by the person who has 
^ e tSd P m2i be J the 

nor less. If more is churned from tte 
passenger or the owner of th £ a - nr? 

whi te no authority of law for it And 
if only less is claimed the °P er f ( ^° r L^ 
have to make up the diforence for winch 
also there is no authority of law. 
mustbe ensured that the precise amount 
alone is collected from the passenger an 
Se owmer of the goods. This cannot be 
achieved by the method said to have been 
IdS vfL. fixation of enhanced fare 
under the Motor Vehicles Act. 

For instance with all the 

E m - 

“Sd. 0 F5 h n?UritSdii ! the fart that 
S'Se^at^^/Safele the 

sr&ffi stsss-s? 

ed since the previous fixation of fare, ana 
whiA fraction is to provide for the tax. 
tSTvoT think therefore is a very un- 
satisfactory way of making provision for 


the collection of a tax imposed by a 
statute. We are no doubt aware that the 
Madhya Pradesh High Court in AIR 1962 
Hadh Pra 108 took a difierent view. Per- 
haps this was for the reason that the 
charging section in the statute considered 
therein had itself provided for the fare 
Inclusive of tax’. The relevant part of 
the section (Section 3 of Madhya Pra- 
desh Motor Vehicles (Taxation of Passen- 
gers) Act, 1959), is in these terms:— 

“there shall be levied and paid to the 

State Government a tax. at a rate 

equivalent to ten percent, of the fare 
(inclusive of tax) payable to the operator 
of a stage carriage." 

Their Lordships came to the conclusion 
that the passenger has to pay the fare and 
the tax and that it will be a proper me- 
thod to make provision by directions imder 
Section 43 and by fixation under Section 
44 (3) of the Motor Vehicles Act They 
relied on a passage from an earlier judg- 
ment to the following effect: — 

"The contention that under Section 43 
the maximum fares that could be charg- 
ed had already been fixed and unless 
these were revised as provided in that 
section the operator could not be permit- 
ted to char ge a higher fare, proceeds on 
a misreading of the section which, as 
amended, permits the State Government 
to issue directions to the State Transport 
Authority from time to time regarding 
the fixing of fares for stage carnages 
etc. The Regional Transport Authority, 
therefore, can refix the fare table and so 
amend the permits as to permit die ope- 
rators to charge amended fares inclusive 
of the passenger tax, which they were 


ox tne passenger uuw wmui umj ^ 

not liable to collect from the passengers 
as agents of the State”. . 

After quoting the above passage, their 
Lordships observed that: 

"Until the fare tables are revised there 
is no liability on the operator to collect 

the tax from the passengers so 

long as the fare table is not revised for 
enabling the operator to recover the tax 
amount from the passengers as extra 
fare, no liability of any land under the 
Act can be fastened upon the operator. 

27. For the above reasons all the writ 
petitions were allowed and the respon- 
dents were prohibited from enforcing the 
provisions of the Act as against tiie peti- 
tioners unless and until the fare tables m 
TPsnect of their stage carriages were re- 
vised under Section 43 of the Motor Vehi- 
cles Act. 

28. The Madras High Court in dealing 
with a similar matter arising out of a 
proviso to the charging section of the Art 
that was considered m AIR 1954 Mao soj 
S ffichteoviso inhibited the «»*£■ 
from collecting .the tax : from the 

gers in cases where they had alreaxiY^e 
Varying the maximum fare fixed unuci 
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the Motor Vehicles Act, ruled that the 
proviso can have no effect so far as the 
petitioners before the Court were con- 
cerned. The proviso is in these terms: - 
"Provided that the fare charged by 
an operator Inclusive of the tax leviable 
under this section, shall not exceed the 
maximum fare prescribed by the Govern- 
ment under the Motor Vehicles Act, 1939 
and m force at the commencement of this 
Act," 

29 The Madhya Pradesh High Court 
(AIR 1962 Madh Pra 108) ruled that no 
liability ran be fastened upon the opera- 
tor until the fare tables are revised 
under the Motor Vehicles Ad The 
Madras High Court (AIR 1954 Mad 569) on 
the other hand, said that the inhibition 
in the proviso will not be applied 
to the petitioners before the Court 
In other words, the petitioners, the ope- 
rators, were permitted to collect the tax 
from the passengers and the owner of 
the goods. 

The State Government here seems to 
have adopted the procedure indicated In 
the Madhya Pradesh High Court deci- 
sion. We have already stated our rea- 
sons for holding that this is not a proper 
or satisfactory method. We are not now 
in a position to say that the liability im- 
posed by the Act has not been absorbed 
by the increase In fare that has been in- 
troduced as a result of the enhancement 
In fare effected from 1-7-1963 But we 
are equally unable to say that it has been 
so absorbed. This Is what results from 
the adoption of a method Buch as the one 
that has been resorted to in this case. 

30 So we think that a direction must 
be issued that provision must be made 
for the collection of the tax from the pas- 
senger as tax specifying the auantum 
calculated and computed on the basis of 
the provision in the Act. This will of 
course be payable to the operator who 
has been made liable to pay the tax to 
the State. It is not for us to suggest the 
manner m which this should be done. 
Perhaps this can be achieved by amending 
the statute by making specific provisions 
In the Act. It can even be done perhaps 
by framing Rules under S 20(g) which 
we have already read. Rules made under 
similar statutes had been relied on by 
courts as early as in the case of AIR ]ga2 
Pat 359 (SB) for the purpose of constru- 
ing the purpose of the Act. As we said. 
It is for the State Legislature and/or the 
State Government to take such steps as 
are necessary to provide the machinery 
We direct that this should be done as 
expeditiously as possible. 

3L It is not possible to dispose of 
these Writ applications without deter- 
mining the Questions raised about viola- 
tion of Article 301 So we adjourn the 


hearing of the case to the 28th of this 
month. 

32. By our order dated 2-2-1968. we 
directed that the State should file addi- 
tional affidavits giving details of the 
amount collected by way of tax under 
the impugned Act and the amount if 
any. spent for the purpose of maintaining 
or making roads or such other activities 
as would facilitate the free flow of trade. 
An affidavit sworn by the Deputy Secre- 
tary to Government P W D on the 20th 
February 1968 has been filed by the 
State on 22-2 1968 in O P No 535 of 
1967 It Is stated therein that prior to 
the passing of the impugned Act, the tax 
levied under the Travancore-Coehm 
Motor Vehicles Taxation Act in the Tra- 
vancore-Cochin area, and the Madras 
Motor Vehicles Taxation Act, and the 
Madras Motor Vehicles (Tax on Passen- 
gers and Goods) Act in the Malabar area, 
was the only source of direct revenue to 
be expended "for opening new roads, and 
for maintaining the existing ones In 
proper condition, by improving the road 
surfaces by concreting, black-topping. 

metalling etc. - „,. and for paying 

contributions to local bodies for the pro- 
per upkeep of the roads within their 
control* It is claimed that the Govern- 
ment have been expending far beyond 
the revenue collected by It under the 
above Acts for the last five years and An- 
nexure-D has been filed in support of 
this claim. It Is further said that "In 
order to provide increasing trade and 
commerce facilities, by making and main- 
taining roads In good condition, the State 
had to augment the sources of Its reve- 
nue” It is suggested that the Impugned 
Act was made in 1963 for that purpose. 

With reference to Annexure D to the 
affidavit already referred to it is averred 
that "though in the last three years the 
taxes collected under the two Acts toge- 
ther have slightly exceeded the actual 
amounts spent for maintaining the existing 
roads and making new ones and also 
bridges etc. the fact remains that all 
along amounts corresponding to the bulk 
of the tax. if not the entire tax. collect- 
ed under the two Acts, has (have’) been 
spent for providing increasing facilities 
for trade, commerce and intercourse. 

Reference has been made In the affi- 
davit to Annexure A which. It is said, 
gives a correct account of the amounts 
collected by the State under the Kerala 
Motor Vehicles Taxation Act and the 
impugned Act for the five years from 
1962 63 The amounts alleged to have 
been expended for construction and main- 
tenance of roads and bridges including 
the schemes assisted by the Government 
of India are furnished In Annexure B. 
Administration expenses under the Motor 
Vehicles Taxation Acts and expenses 
towards payment to local bodies are de-i 
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tailed in Annexure C. On the basis of 
these, it is claimed that "the revenue 
raised by the new. impost under the im- 
pugned Act, does. in fact, serve a vital 
public purpose viz., the opening of new 
roads and bridges, and the mainte- 
nance of the old ones in proper con- 
dition thereby securing and increas- 
ing the free flow of trade, com- 
merce and intercourse within the State and 
between the States". It is therefore sub- 
mitted "that the tax levied under the im- 
pugned Act is within the scope of Article 
304 (b).of the Constitution of India as 
the levy imposes only reasonable restric- 
tions on the freedom of trade, commerce 
or intercourse with or within the State 
as are required in the public interest” 

33. From Annexure D it is seen that 
amounts in excess of those collected 
under the Motor Vehicles Taxation Act. 
which is seen from Annexure A have 
been expended for the purposes detailed 
in Annexures B and C. The amount so 
in excess was over 3 crores in the year 
1962-63, over 1$ crores in the year 1963- 
64, nearly a crore in the year 1964-65 and 
34 lakhs and odd and 40 lakhs and odd 
for the years 1965-66 and 1966-67. The 
expenditure incurred exceeded the total 
collections according to Annexure D for 
the years' 1962-63 and 1963-64, but was 
less than 41 and odd lakhs in the year 

'v 1964-65, a crore and 8 lakhs and odd In 
the year 1965-66 and 61 lakhs and odd for 
1966-67. 

34. A reply affidavit has been filed by 
the petitioner in O. P. No. 930 of 1967 
to the State’s supplementary affidavit 
dated 20-2-1968.- Briefly stated, two con- 
tentions have been raised in this reply. 
The first of these relate to the figures 
furnished in Annexures A to D of the 
supplementary counter affidavit. It is 
said that large sums received from the 
Central Government towards centrally 
sponsored schemes; viz., (1) roads of 
inter-State or economic importance and 
(2) west coast roads, have not been in- 
cluded in Annexure A. though full expen- 
diture pertaining to them have been de- 
tailed in Annexure B. It is also pointed 
out that though an item of expenditure 
such as ’for inspection of motor vehicles 
for the year 1962-63 amounting to Rs. 
2.28.500/- has been claimed in Annexure 
C, the corresponding receipts under the 
same head. Head XI (a), which it is said 
was 42 lakhs and odd rupees has not 
been included in the receipts in Annexure 

i A or Annexure D. 

35. The second contention raised Is 
that the expenditure actually .. incurred 
by the State in relation to the items de- 
tailed in Annexures B and C can be met 
exclusively from the collections under the 
Motor Vehicles Act and the collections 
under the Motor Vehicles Taxation Act if 
credit is also given to the subsidies to 
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the State Government from the Central 
Government. So it is urged that it was 
auite unnecessary to have imposed the 
tax under the impugned Act as the actual 
expenditure incurred by the State could 
have been easily met from the other re- 
sources. The impost under the impugned 
Act is therefore an unreasonable restric- 
tion and does not serve any public inte- 
rest 

36. In support of the contentions re- 
lating to the mistakes in the Annexures 
to the supplementary counter affidavits 
which we have referred to. reliance has 
been placed on the Second Five ’Year 
Plan Kerala. Review of the Progress of 
Schemes, issued by the Planning Depart- 
ment page 49. wherein reference has 
been made to the two centrally sponsored 
schemes (1) roads of inter-State or eco- 
nomic importance and (2) west coast 
roads, as well as to the Third live Year 
Plan, Policy and Programme, also issued 
by the Planning Department, Govern- 
ment of Kerala page 144 where again 
there is a reference to roads of inter-State 
or economic importance and (2) west 
coast roads, which are described as fall- 
ing under the centrally sponsored scheme. 
Reference was also made to the Admin- 
istration Report of the Public Works 
Department for the year 1960-61 page 30, 
wherein is seen Statement No. 1-C, 
’Statement of receipts under Revenue’, 
during 1960-61, and it was urged that 
large sums, over 80 lakhs of rupees have 
been received by the State as subven- 
tions from Government of India. It Is 
urged that similar if not substantially 
higher amounts must have been received 
from the Central Government during the 
subsequent yearn as well and that these 
have not been included in Annexure A 
or Annexure D, to the supplementary 
affidavit 

Reference was also made to the Admin- 
istration Report of the Motor Vehicles 
Department for the year 1962-63 and it 
was pointed out under the Head XI (a), 
(Receipt under Motor Vehicles Act), 42 
lakhs and odd rupees have been received 
by the State for the year 1962-63 and 
that such income has not also been in- 
cluded in any of the statements annexed 
to the supplementary counter-affidavit 
(See Statement No. Xm at page 90 . of 
the Report) Further from Statement No. 
XIV (also at the same page of the Re- 
port) it was pointed out that the expenses 
in connection with the inspection of the 
Motor Vehicles fall under the Head 
XI (a) and that it is referable to the 
receipts under the same head and has 
therefore been wrongly included in An- 
nexure C to the State’s supplementary 
affidavit as the income from that source 
has not been taken into account. It Is 
submitted that though figures for the 
year 1962-63 alone have been, made avail- 
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able to the Court, similar must be the 
position in the subsequent years as welL 
It is therefore vehemently contended 
that the tax under the impugned Act is 
unnecessary for meeting the expenses 
The tax imposed by the impugned Act, 
It is urged, is not only not compensatory 
but the restrictions resulting from the 
Imposition of the tax are not reasonable 
ard are rot m the public interest. 

37 The question is -whether in the cir- 
cumstances disclosed it can be said that 
the provisions of Article 304 (b) of the 
Constitution have been satisfied. It is 
necessary to read certain pages from the 
decision of the Supreme Court in answer- 
ing tins question. We must refer to the 
passages in paragraphs 38 and 39 of the 
judgment of Justice Gajendragadkar in 
AIR 1964 SC 925 

' (38) On the other hand, Mr Setalvad 
strongly urges that the tax constitutes a 
reasonable restriction m the public inte- 
rest, because it purports to raise revenue 
for public purposes. As we have already 
seen, tax laws have to stand the scrutiny 
of Art 19 That being so as soon as the 
validity of a tax law is challenged under 
Article 19 the State would be entitled to 
rely on the fact that the revenue raised 
by the tax law serves public purpose 
and that is its basic justification for 
being treated as a reasonable restriction 
on the individuals fundamental right 
nnder Article 19 (1) (g) It would, there- 
fore, follow that the consideration on 
which Mr Setalvad relies is not irrele- 
vant. though its significance and import- 
ance cannot be over-rated. In this con- 
text it may however, be legitimate to 
bear in mind that the revenue is requir- 
ed by the State to raise money in order 
to carry on the function of Government 
and to sustain the manifold welfare acti- 
vities undertaken by it. Similarly, the 
fact that the President has given pre- 
vious sanction to the introduction of the 
Bill may conceivably be relevant because 
the Constitution seems to contemplate 
that the sanction of the President would 
indicate that the Central Government had 
applied Its mind to the problem and had 
come to the conclusion that the proposed 
tax is reasonable and m the public inte- 
rest But we must hasten to add that 
the significance of this consideration can- 
not also be exaggerated 

(39) Mr Setalvad urges that evidence 
in the case shows that the State has 
levied the tax on the goods earned be- 
cause it wants to utilise the Income for 
the purpose of keeping the roads in order 
and to meet the huge expenses incurred 
in maintaining the waterways in the 
State / In the affidavit filed on behalf of 
the respondents details have been given 
about the expenditure incurred by the 
State on roads and waterways from year 
to year, and the revenue received by it 
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from the carnage tax during the same 
period. The affidavit points out that tea 
and the jute are the main products of 
the State of Assam and in order to have 
a regular and easy flow of trade, the 
State has to maintain the roads The 
trade m these commodities through 
waterways is cheaper and, therefore, the 
State has also to incur large sums on 
maintaining the waterways The state- 
ment filed m the affidavit clearly shows 
that every year the expenditure incurred 
is very much more than the revenue re- 
ceived from carnage tax. It may perhaps 
be that smee the ton-mileage method has 
not been adopted in imposing the tax, 
the State may not be able to claim that 
the tax is compensatory m character 
Usually, compensatory character may be 
claimed for a tax of this kind, provided 
the extent of the service rendered by 
the State by raising the tax is shown and 
It is also proved that the recovery of 
the tax has some relation to the render- 
ing of the said service. That is why Mr 
Setalvad has not argued that the tax in 
question is compensatory in character 
He. however, suggests that under Arti- 
cle 304 (b) it would be open to him to 
sustain the restnction imposed by the 
tax on the ground that the tax Is levied 
not merely to raise general revenue for 
the State which itself is a public purpose, 
but that the tax is raised and utilised foi 
keeping the waterways and the roads in 
good condition in the State In our opi- 
nion, there is considerable force m these 
contentions ’ 

We must also refer to the observations 
of Justice Sarkar m paragraph 69 of His 
Lordship’s Judgment in the same case 

"(69) Now let me look at the question 
from another point of view To start 
with it would not be wrong to say that 
since a tax is collected in public interest 
and for pubhc good the burden imposed 
by it on trade would pnma facie be rea- 
sonable in the public interest There is 
no reason to think that the burden Im- 
posed by this Act is erroneous (so one- 
rous 7 ) that it is such as would crush the 
trade by putting a weight on it which it 
could not carry Furthermore It has 
been established on the affidavit that the 
Government spends on roads and facili- 
ties on waterways much more than what 
is collected in the shape of tax on the 
goods carried That also is a considera- 
tion which goes to establish the reason- ; 
ableness of the levy The petitioner has 
not been able to put before us anything 
which would destroy the effects of these 
considerations The fact that the Act 
imposes the tax with retrospective effect 
cannot by itself also make the restric- 
tion unreasonable For the reasons ear- 
lier mentioned, it may still be reason- 
able.” 
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38. The consideration that weighed 
with their Lordships, namely, that the 
burden imposed by a tax on a trade 
would prima fade be reasonable and in 
the public interest because it is intend- 
ed for raising money “in order to carry 
on the function of government and to sus- 
tain the manifold welfare activities 
undertaken by it” holds good in this case 
as well. The fact of Presidential sanc- 
tion for the Act has also to be given 
its due weight and importance. 

We have held that the tax imposed by 
the impugned Act is on the passengers, 
collectible from the operators, who could, 
and should reimburse themselves from 
the passengers. And there is therefore 
no question of the tax imposed casting 
such burden as would crush the industry 
or drive it out of existence 

39. The only factor which is absent is 
the fact that it has not been established 
before us that amounts in excess of, or 
even equal to, what has been collected 
under the impugned Act as well as the 
Kerala Motor Vehicles Taxation Act have 
been expended on the various activities 
which are intended for the reconstruction 
or opening of new roads and bridges and 
for maintaining and improving roads and 
in order to provide facilities for increas- 
ed flow of trade, commerce or inter- 

■< course. The question is whether such 
proof is necessary in relation to the work- 
ing of each year or a small group of 
years before it can be said that the re- 
quirements of Article 304 (b) have been 
satisfied. -In answering this question, we 
think that it must be borne in mind that 
it would be not only inadvisable but 
dangerous to view the position with 
reference to the working of the statute 
for a short period. In this case the 
impugned Act has been in force through- 
out the year only for the three years 
1964-1965 and 1965-1966 and 1966-1967. 

During these years even according to 
the statement furnished in Annexure D 
to the supplementary _ counter affidavit 
the receipts have been in excess of the 
expenditure. But it is significant that 
the expenditure for these years have 
been considerably less than the expendi- 
ture for the two previous years 1962-63 
and 1963-64. In fact if the total amount 
expended for the year 1962-63 which is 
over rupees 5 crores and 80 lakhs has 
been expended in the three years 1964- 
65, 1965-66 and 1966-1967, there would 

S have been no surplus income for the 

t years 1964-65 and 1966-1967 and only 
negligible excess for the year 1965-1966. 
Even for the year 1966-1967 only much 
less than what was spent for 1962-1963 
has been expended. We have not got 
before us the figures for 1967-1968 which 
will of course be complete only after the 
year is over. 

1969 Ker./lO V G — 28 
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40. But there is one factor which is 
not only puzzling but disturbing. The 
specific reason, if any, for spending pro- 
gressively lesser amounts in later years 
when, there has been progressive increase 
in the income has not been explained. 

On the whole the picture that we get 
from the materials before us is not a 
satisfactory one. But we think it would 
be unwise to lump to the conclusion that 
the revenue derived from the collection 
of the taxes under the impugned Act is 
unnecessary for the development of facili- 
ties for improvement of co mmuni cations 
which in turn would result in augment- 
ing the trade, commerce or intercourse. 
It may be that much more than 
what is collected will be expended in 
coming years or has already been expend- 
ed this year. The fact that there has 
been substantial fall in the expenditure 
during the years 1964-65 to 1966-67 may 
well be due to the fact that there has 
been strain and stresses which necessita- 
ted the adoption of a policy to curtail 
expenditure for this purpose, so as to 
augment the resources for other inevit- 
able and unavoidable expenditure which 
were urgently required in the public inte- 
rest. Such things may, and necessarily 
often do, occur in the administration of 
the affairs of a State and result from 
policy decisions taken by the Government 
who are the best judges of the situation 
and who have to decide on the allocation 
of revenue 

41. In these circumstances we do not 
think, that we would be justified in say- 
ing on the basis of the working for three 
years only that the tax imposed under 
the impugned Act has saddled as unrea- 
sonable restriction and such restriction is 
not in the public interest. We do not 
think that it can be disputed and we 
think it is common place knowledge, that 
roadways in this State, and for that 
matter, in the whole of India, have to 
make great strides in order to keep up 
with the facilities available in this re- 
gard in other countries. It is also con- 
ceivable that large amounts will have to 
be expended, perhaps much greater than 
the revenue received under the impugn- 
ed Act and the Kerala Motor Vehicles 
Taxation Act, for this purpose now, and 
in the immediate future, and may be it 
will be so expended by the State. We 
are unable therefore to say at this stage 
that the restriction imposed by the tax 
is not reasonable and is against public 
interest. We therefore dismiss these writ 
applications but subject to the direction 
that we have issued in paragraph 30 of 
our judgment There will be no order as 
to costs, in these petitions. 

SSG/D.V.C. Petitions dismissed. 
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T C RAGHAVAN, J 
M A Thomas, Petitioner V P. J. 
Abraham and another. Respondents 
Criminal Revn. Petn No 380 of 1967 
and Original Petn. No 563 of 1968, Hi- 
ll 6-IB68 

Prevention of Food Adulteration Act 
(1954). Ss. 13. 7, 16 — Sale of adulterated 
tea — Report of Public Analyst and certi- 
ficate of Director — Value of * — Binding 
nature on Courts. 

What is relevant as evidence In both 
the report of the Public Analyst and the 
certificate of the Director of Central Food 
Laboratory are only the facts stated 
therein in other words, the data relating 
to the analysis, and not the opinion of 
the Analyst or the Director Thus whe- 
ther the certificate is reliable and good 
evidence and whether ft discloses adulte- 
ration are questions to be decided by the 
Court On these questions the certificate 
is not final and conclusive excepting that, 
if the Court decides to act on the certi- 
ficate it has to accept the data found by 
the Director as a result of his test a3 
final and conclusive and must then de- 
cide whether the sample is adulterated. 
On the last question whether there Is 
adulteration on the basis of the data sup- 
plied by the Director even other evidence 
may be allowed and the proviso to sub- 
section (5) or Section 13 is not a bar to 
this 1967 Ker LT 1095 & AIR 1964 All 
349 & AIR 1962 Guj 44. Rel on. 

(Paras 7. 9) 

Where the charge against the accused 
was that he sold tea adulterated with 
added coal Ur dye but the certificate of 
the Director disclosed that no coal Ur 
dye was present m the sample It could 
not be said that the tea sold by the ac- 
cused was adulterated. (Paras 11, 12) 
Cases Referred' Chronological Paras 
(1967) 1967 Ker LT 1P95=ILR (1968) 

2 Ker 687 P K All v Food Ins- 
pector Telbcherrv 9 

(1964) AIR 1964 All 349 (V 51)= 

1964 (2) Cn LJ 125 Nagar Maha- 
palika Kanpur v Ram Niwas J 

(1962) AIR 1962 Guj 44 (V 49)= 

1962 (1) Cn LJ 417 Mohanlal 
Chhaganlal Mithatwala v. Vipan- 
chandra R Gandhi 7, fl 

K. Chandrasekharan and T Chan- 
drasekhara Menon, lor Petitioner; 
Advocate-General and SUte Prosecu- 
tor, for Respondents (Nos 1 and 2 
respectively), (in Crl R. P No 380 of 
1967) K S Sebastian. A G Augustine 
and V C James, for Petitioner (in O P. 
No 563 of 1968} 

ORDER'— The petitioner, the owner of 
a tea factory, has been convicted under 


Sections 7 (1) and 16 (1) (a) of the Pre- 
vention of Food Adulteration Act and 
sentenced to rigorous imprisonment for 
B months and a fine of Rs l.OOOL by the 
Sub- Divisional Magistrate, and the con- 
viction and sentence have been confirmed 
in appeal by the Sessions Judge The 
charge against the petitioner was that 
he sold tea adulterated by adding prohi- 
bited coed-tar oye. 


2- The Food Inspector visited the tea 
factory on 28th January 1967 and pur- 
chased 375 grams of tea dust from a stock 
6tored and exposed for sale The sample 
was d.vided into three parts and packed 
and sealed in three clean dry bottles ona 
bottle was handed over to the petitioner^ 
another was sent to the Public Analyst 
the same day and the third was retained 
with the Food Inspector The report of 
the Public Analyst (Ex. P6) appears to 
have been signed on 7th May, 1967. and 
the prosecution was started on 4th July, 
1967 The prosecution witnesses were 
examined on 15th July; and thereafter, 
the petitioner applied for having his 
sample tested by the Central Food Labo- 
ratory On 18th July, the sample was 
sent to the Central Food Laboratory, and 
Ex. Cl dated 10th August 1967. is tha 
certificate issued by the Director of the 
Central Food Laboratory Several con- 
tentions have been raised and have also 
been considered by the Lower Courts. 
Before me the main question argued re- 
lates to the validity, effect etc. of tha 
certificate of the Director of the Central 
Food Laboratory. 


3. The standard that tea has to satisfy 
Is prescribed by A.14 in Appendix 
B of the Prevention of Food Adulteration 
Rules A.14 to as follows - 
"Tea means tea derived exclusively 
from the leaves, buds and tender stems of 
plants of the Camellia genus and tea spe- 
cies. It shall conform to the following 
specifications: 


(a) Total aah deter- 
mined on tea dried 
to constant weight 
at 10000. 

(b) Total ash soluble 
in boiling distilled 
•water 

(c) Ash insoluble In 
HCl 

(d) Extract obtained 
by boiling dry tea 
(dried at constant 
weight at 100OQ ) 
with 100 parts of 
distilled water for 
one hour -under 


6.0 to 80 j»re«rt 


NoUea than 40.0 
per cent of total 

Not more than 1 J) 
per cent 

Not less than 88^ 
per cent 
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(e) Alkalinity of solo- Not less than 1.8 

ble ash. per cent, and not 

more than 2 par 
cent, expressed as 
K20. 

(f) Grade fibre. Not more than 15 

per cent. 

It shall not contain any added colooring 
matter.” 

Ex. P6. the report of the Pood Analyst, dis- 
closes : 

"Mioroscopio examina. The sample consists 
{ion: ' of tea only. 

Total ash determined 8.0 per cent. 

On tea dried to the con- 
stant weight at 100°0. 

Alkalinity of soluble 2.0 per cent as K 2 O 
fmh r 

"Water soluble ash. 61.6 per cent of the 
total ash. 

Aph insoluble in HOI. 0.2 per cent. 

Crude fibre. 11.2 per cent. 

Aqueous extract ob. 85.5 per cent, 
tained by boiling dry 
sample (dried to con. 
ptant weight at 100°0) 

With hundred parts of 
distilled water for one 
''• hour under reflux. 

A non-permitted or- Present, 
finge coal-tar dye. 

nn d (I) am of the opinion that the said sampl fl 
does not conform to the standards prescribed 
for tea under the Prevention of Pood Adul- 
teration Rules, 1955, and is therefore adul- 
terated. I am further of opinion that the 
Sample contains coaLtar dye. The addition of 
Coal-tar dye to tea is prohibited as per 
Clause A.14 Appendix B of Prevention of Pood 
Adulteration Rules, 1955.” 

The relevant portion of the certificate issued 
by the Director of the Central Food Labora- 
tory (Ex. Cl) shows: 

’’Total ash (on dry 8.7 per cent. 

Weight basis). 

Ash soluble in boiling 82.9 per cent, of 
distilled water. total ash. 

Ash insoluble in HOI. 1.7 per cent. 

Alkalinity of soluble 1.15 per cent. 63 
ash. KsO. 

Hot water extract (on 81.8 per cent, 
dry weight basis). 

Crude fibre. 18.4 per cent. 

Added colouring mat- Absent, 
ter. 

Microscopic examina- Structures other 
tion. than tea are absent. 

Opinion : The sample of tea is adulterated.” 


I have quoted the above extracts in 
extenso as I feel that, for a proper ap- 
preciation of the discussion hereinafter, 
the extracts are essential. 

4. For the purpose of comparison o? 
the aforesaid three extracts, 1 shall tree? 
clauses (a) to (f) in A.14 as one part an <5 
the portion relating to the colouring mat- 
ter as another part. Now, comparing 
A.14 and Ex. P6, what appears is that all 
the requirements of the first part of A.14 
are satisfied by the data given in Ex. P6 
relating to that part. On the second part. 
Ex. P6 says that non-permitted orange 
coal-tar dye is present. Again, the result 
of microscopic examination is that the 
sample contains tea only. In the opinion 
portion of Ex. P6, the Public Analyst 
says that "the sample does not conform to 
the standards prescribed for tea under 
the Prevention of Food Adulteration 
Rules, 1955, and is therefore adulterated”. 
This obviously relates to the first part 
in A.14; and this opinion of the Public 
Analyst appears to be wrong, because, as 
I have already pointed out. all the re- 
quirements of the first part of A 14 have 
been satisfied by the data relating to the 
same in Ex. P6. The Public Analyst then 
says that "the sample contains coal-tar 
dye: the addition of coal-tar dye to tea is 
prohibited as per clause A14 Appendix B 
of the Prevention of Food Adulteration 
Rules. 1955”. Here the Public Analyst 
is right. 

5. Now. I shall compare Ex. Cl with 
A.14. Ex. Cl shows that on microscopic 
examination, no structures other than 
those of tea are present: it also discloses 
that crude fibre, one of the requirements 
in the first part of A.14, is less than 15 
per cent. The sample however does not 
satisfy the standards prescribed by els. 
(a) to (e) in the first part of A.14. On 
the second part relating to the addition of 
colouring matter. Ex. Cl says that there 
is no added colouring matter. (It may 
be remembered at this stage that the 
charge against the petitioner was that he 
sold tea adulterated by the addition of 
prohibited coal-tar dye). 

6. Under Section 11 of the Act, the 
sample taken has to be divided into three 
parts: one part has to be sent to the 
Public Analyst, another has to be kept 
with the Food Inspector and the third 
has to be given to the vendor. The pro- 
secution is based on the result of the re- 
port of the Public Analyst. During trial, 
both the Food Inspector and the accused 
person (the vendor) are given the right 
to have the samples with them sent to 
the Central Food Laboratory for test and 
a certificate from its Director (vide Sec- 
tion 13 (2)). When a certificate is ob- 
tained from the Director of the Central 
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Food Laboratory, the certjjcate super- 
redes the report ot the Publle Aoatfft 
(vide Section 13 (3)1 Sub-section (5) ot 
Section 13 then prescribes: 


"Any document purporting to be a re- 
port signed by a Public Analjjt, tndesslt 
has been superseded under sub-sec. (o). 
or any document purporting to be a cer- 
tificate signed by the Director of the Cen- 
tral Food Laboratory, may be used as 
evidence of the facts stated therein in 
proceeding under this Act. 


Provided that any document purport- 
ing to be a certificate signed by the 
Director of the Central Food Laboratory 
shall be final and conclusive evidence of 
the facts stated therein" 


7. Under sub-section (5), both the 
report of the Public Analyst mid the cer- 
tificate signed by the Director of the 
Central Food Laboratory may be used as 
evidence of the facts stated therein; and 
under the proviso to the sub-section, any 
document purporting to be a certificate 
signed by the Director of the Central 
Food Laboratory shall be final and con- 
clusive evidence of the facts stated there- 
in. From the wording of this sub-sec- 
tion, it Is dear that what is relevant as 
evidence in both the report and the cer- 
tificate are only the facts stated therein, 
m other words the data relating to the 
analysis, and not the opinion of the Ana- 
lyst or the Director This is dear from 
the wording of the sub-section itself, and 
I do not think there is any need for any 
decision in support thereof. At any rate, 
P K. All v Food Inspector, Tellicherry, 
1967 Ker LT 1095, Nagar Mahapalika 
Kanpur v Bam Nlwas, AIR 1064 All 349, 
Mohanlal Chhaganlal Mithaiwala v. 
Vipanchandra R. Gandhi, AIR 1962 Gu] 
44 and gunilar derisions may be referred 


J. Abraham (Raghavan J.) 
before the report or the certificate is ad- 
mitted in evidence. What the proviso to 
the sub-section does further is to make 
the data or the facts found on analysis 
or test by the Director to be final. In 
my opinion, finality and conclusive- 
ness are enjoined on the certificate \ 
of the Director to obviate the neces- 
sity of the examination of the Director 
as a witness and also to prevent the pro- 
traction of the proceeding by asking for 
a further or a better test or analysis. The 
Public Analyst may be called as a wit- 
ness, and the court or the parties are not 
precluded from calling h i m . On the other 
hand, the Director of the Central Food 
Laboratory cannot be called a3 a witness. 

If the right to call him as a witness Is 
also given, the proceeding will naturally 
be protracted Thus, the purpose of en- 
joining finality on the report of the 
Director is only to achieve these ends. 

Whether the certificate is reliable and] 
good evidence and whether it discloses] 
adulteration are questions to be decided 
by the Court On these questions the cer- 
tificate is not final and conclusive, except- 
ing that if the court derides to act on the 
certificate, it tax to accept the data found 
by the Director as a result of his test asl 
final and condusive, and must then ae-i 
ride whether the sample is adulterated.] 
On the last question, whether there is 
adulteration on the basi3 of the data eup-i 
plied by the Director, even other evidence! 
may be allowed vide, AIR 1962 Ouj 44,1 
and the proviso to sub-section (5) ox 
Section 13 does not appear to be a bail 
to this. 


to 


10. In this case, both the 
Courts have held that the report of the 
Public Analyst has been superseded, ana 
since the certificate of the Director dis- 
closes facts which show adulteration, 
petitioner is liable to be convicted. 


8. The language of sub-section (5) In 11. Both the Public Analyst and the 

relation to the proviso thereto may now Director of the Central Food Laboratory 
be considered. Both the report and the are experts, and they use scientific me- 
certificate may be used as evidence this thods to analyse, test and find out the 
is what the sub-section says. But, when constituents of the samples sent to them 
we come to the proviso, it says that the In this case, the analysis by one disclose 
facts contained In the certificate of the that the sample contained coal-tar aye 
Director shall be final and conclusive the analysis by the other discloses tnat 
evidence I may also reiterate that under the sample did not contain coal-tar dye. 
sub-section (31 the certificate supersedes The analysis by the former discloses urn 
the report the constituents mentioned in the firsi 

part of A.14 were all satisfied, the ana- 

9. In my opinion, the questions that lysis by the latter discloses that the con- 
anse when a report or a certificate comes stituents or their percentages do not cor- . 
up for consideration are whether it may respond to the standards prescribed Dy 
be admitted in evidence and whether it is clauses (a) to (e) of the first part of A- 8 9 * * * * 14 * 

reliable.- What sub-section (5) does Ls to Microscopic examination by both shows 

make the certificate and the report admis- that the samples contained only tea. in 

able In evidence: it does not make them view of these, I find it difficult to treat 
reliable evidence: In other words, they the certificate (Ex. Cl) a3 reliable ew* 

are by themselves evidence, and the Ana- dence regarding the facts or the data 

lyst or the Director need not be examined found by analysis by the Director. It “ 
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pointed out by the counsel of the Food 
Inspector that since the certificate has 
superseded the report, the latter can no 
more be looked into even for ascertain- 
ing whether the certificate is reliable. 

Even accepting this, what the certifi- 
cate shows is that nothing was found 
added in the sample (the sample was tea 
only and it did not contain added coal-tar 
dye); and that the percentages of total 
ash and of ash insoluble in hydro-chloric 
add were a little higher than the stan- 
dards prescribed and the percentages of 
alkalinity of soluble ash, of total ash 
soluble in boiling distilled water and of 
hot water extract (on dry weight basis) 
were lower than the prescribed standards. 
Adulteration under the Prevention of 
Food Adulteration Act may be by the 
addition of baser or cheaper Ingredients, 
by the addition of prohibited colouring 
matter, by the addition of prohibited 
preservatives, by not keeping the pres- 
cribed standards, by not keeping proper 
sanitary conditions, etc. In this case, it 
may be remembered that the charge 
against the petitioner is that he sold tea 
adulterated with added coal-tar dye; and 
that the certificate of the Director discloses 
that no coal-tar dye was present in the 
sample. The test by the Director took 
place about six months and a half after 
the samples were taken; and there is no 
knowing whether there was any possibi- 
lity ot the ash content and its alkalinit y 
changing by lapse of time. 

12. In view of all the aforesaid facts 
and circumstances, I feel it is quite un- 
safe to hold that the tea sold by the 
petitioner was adulterated. 

13. The revision petition Is allowed; 
the conviction and sentence are set aside; 
and the petitioner is acquitted. 

14. In view of the acquittal of the 
petitioner, the writ petition is not press- 
ed; and the same is dismissed without 
costs. 

MVJ/D.V.C. Revision petition allowed. 


ATT? . 1969 KERALA 149 (V 56 C 34) 

P. T. RAMAN NAYAR, J. 

Mery Metilda and another. Appellants 
v. Kunjiran Kunju Kathija Ummal and 
others, Respondents. 

Second Appeal No. 1511 of 1964, D /- 
29-5-1968, appeal from Sub-Court, QuiIod 
in A. S. No. 129 of 1963. 

Civil P. C. (1908), S. 52 — Principle of 
'substantial representation' « — Requisite 
for application of. 

The first requisite for the application 
of the principle of substantial represen- 
tation is that the omission to bring all 
the heirs on the party array was a bona 
fide error due to want of information. 


Nayar J.) (Prs. ll-14)-[Pr. 1] Ker. 149 

despite diligent enquiry regarding the 
existence of the omitted heirs. (Para 7) 
In a case where there was a return of 
the summons issued to one of the defen- 
dants to the mortgage suit with the en- 
dorsement that he was dead, it should 
have put the plaintiff therein, on notice 
of such death and therefore it cannot be 
said that his proceeding with the suit as 
if the dead defendant was alive, was 
bona fide. (Para 7) 

Therefore the mortgage decree as 
against the legal representatives of the 
deceased defendant who were not parties 
to the suit is invalid. For the rest of 
the co-owners of the mortgaged property 
who were parties to the suit, the decree 
and the execution sale would be valid 

and binding. AIR 1954 Trav-Co 60 (FB), 

Dist. (Para 8) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 792 (V 53)= 

(1966) 1 SCR 937, Mohd. Sulaiman 
V. Mohd. Ismail 6 

(1954) AIR 1954 Trav-Co 60 (V 41)= 

1953 Ker LT 706 (FB), Kamakshi 
Amma v. Gangadharan Pillai 3, 4 
S. Narayanan Potti, N. K. Varkey and 
Savithri Sankar, for Appellants; S. Eas- 
wara Iyer, R. Srinivasan Potti, L. Gopa- 
lakrishnan Potti and C. S. Raj an, for 
Respondents (Nos. 1, 2, 6 and 13). 

JUDGMENT: — In the year 1110 M. E. 
(1934-35 A. D.) one Kochana, the pre- 
decessor of the present plaintiffs, mort- 
gaged the property now in suit and other 
property to Peter, the predecessor of the 
present defendants. Kochana died two 
years later leaving as his heirs his two 
widows and 11 children. One of these 
children, Mohammed by name, died, ac- 
cording to the plaintiffs on 13-3-1946, and 
that case is no longer disputed by the de- 
fendants, Shortly thereafter, on 4-3-1947, 
the mortgagee, Peter, brought O. S. No. 
681 of 1122 for the recovery of the money 
due under the mortgage by sale of the 
mortgaged property. He was then ap- 
parently unaware of Mohammed’s death, 
and he brought the suit against the two 
widows and 11 children of the mortga- 
gor, Kochana (and certain alienees of 
the mortgaged property) as if Mohammed 
was still alive. Ex. P-1, the summons 
issued to Mohammed was returned 
with the endorsement that Moham- 
med was dead. Yet, no steps were 
taken to bring his legal representatives 
on record. Among his heirs, his mother, 
brothers and sisters were already party 
defendants, but his widow and daughter, 
the present plaintiffs 3 and 4 — the 
defendants no longer dispute that they 
are his widow and daughter — were not, 
and, by some mistake, Mohammed, who 
was named as the 3rd defendant fa the 
plaint, was declared ex parte and the 
suit proceeded with as if he was alive. 
The remaining heirs of Kochana suffer- 
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ed the suit to proceed ex parte and the 
decree for sale was passed in the mort- 
gagee Peters favour on 1-4-1949 In 
execution of that decree, the property 
now in Bint (two pieces of land each four 
cents in extent) was brought to sale and 
bought bv Peter himself. The sale was 
confirmed on 2-2-1951 and Peter obtain- 
ed delivery on 23-6-1S51 under the deli- 
very kychit. Ext D2. Peter died in 1954 
leaving his widow and son, the present 
defendants, as his heirs. 

2, The present suit was brought In 
July 1956 by the heirs of Kochana and 
of his son, Mohammed, all of whom (or 
whose predecessors) with the exception 
of pi am tiffs 3 and 4. the widow and 
daughter of Mohammed, were party de- 
fendants in the former suit The plain- 
tiffs alleged that the summonses and 
notices in the mortgage suit and the exe- 
cution proceedings therein were not really 
served cn the parties thereto and that 
false returns of service were made Ac- 
cording to them, the decree and the pro- 
ceedings In execution were vitiated by 
fraud, of which they became aware only 
shortly before the 6uit. and Peters Court 
purchase conveyed no title to him. They 
further aliened that Peter did not actually 
obtain delivery the so-called delivery 
under Ext D2 bong a sham transaction, 
and that the 3rd plaintiff was m actual 
possession of the property presumably on 
behalf of all of them. On these aver- 
ments, they asked for a decree setting 
aside the mortgage decree and the execu 
tion proceedings pursuant thereto, and 
giving them a declaration of their title 
to and possession of the property and 
an Injunction to protect that possession. 
In the event of it being found that they 
were not In poss e ssion, they asked for 
recovery of possession with mesne profits. 

3. The plaintiffs case of fraud, with 
regard to the service of summons and 
notice In the mortgage suit and the exe- 
cution proceedings therein, found favour 
with neither Court but the Lower Ap- 
pellate Court took the view that In pro- 
ceeding with the mortgage suit against 
Mohammed ex parte as if he was alive; 
Peter the plaintiff therein, was guilty of 
fraud, fraud not merely against the heirs 
of Mohammed but against all the defen- 
dants in the mortgage suit even those 
who had been duly served with sum- 
mons! The first Court was not satisfied 
that plaintiffs 3 and 4 were, as they claim- 
ed to be. the widow and daughter of 
Mohammed. In this view which meant 
that all the heirs of the mortgagor Kocha- 
na and his son. Mohammed were party 
defendants m the mortgage suit and had 
been duly served with summons, it dis- 
missed the present Sint The Lower Ap- 
pellate Court however found that plain- 
tiffs 3 and 4 were the widow and daugh- 
ter of Mohamm ed, and that finding, es I 


have already observed, is no longer dis- 
puted. It agreed with the trial Court 
that Peter actually took possession of 
the property on 22-6-195! under Ext D2 
and that he and after him. his heirs were 
in possession. But in the view it took 
that the decree and execution proceed- 
ings in the mortgage smt were complete- 
ly vitiated by fraud, it gave the plain- 
tiffs a decree for possession. In so doing 
it placed reliance on the Full Bench dea- 
con of this Court in Kamakshi Amina 
v Gancadharan Pillai, !9o3 Ker LT 706- 
(AIR 1954 Trav-Co 60) (FB) And it did 
not even consider the plea of limitation 
raised by the defendants — - after the ac- 
tual delivery to Peter on 23-6-1951 (which 
it found) the plaintiffs could scarcely have 
been unaware of the alleged fraud. 


4 . Kochana was a M uslim , and. when 
a Muslim dies, his heirs take his pro- 
perty in severalty as tenants-m-common. 
The heirs of Kochana had several, though 
undivided, shares m the property and It 
is rather difficult to understand how as- 
suming that the decree against one of 
them was void in that it was obtained 
against a man who was dead even at the 
time the suit was instituted, or because 
it was obtained by fraud, the decree Is 
bad as against the rest The decision re- 
lied upon by the Court below namely, 
1953 Ker LT 706=(A1R 1954 Trav-Co 60) 
fFB) has no application whatsoever for, 
that decision dealt with a case where a 
decree had been obtained in respect ol 
property belonging to a Nayar tarwad 
otherwise than m accordance with Sec- 
tion 31 of the Nayar Act And all that 
Was held, in the very terms of the 
statute, was that the decree was not bind- 
ing on the tarwad. The deasion can 
have no bearing on a case like the pre- 
sent where a decree obtained against 
several tenants-m-common Is bad as 
against one of them. That can In no way 
affect its validity so far as the others are 
concerned The decree if it is bad at all, 
can be bad only as against Mohammed s 
separate 7/72 share of the mortgaged pro- 
perty 


5 It Is urged on behalf of the appel- 
lant defendants that although Moham- 
med. one of the 13 heirs of the mortgagor, 
Kochana. was dead when the mortgage 
suit was brought, the remaining 12 being 
party defendants duly served with sum- 
mons. the decree can be supported W 
entirety on the theory of substantial re- 
presentation. the heirs who were actually 
parties to the suit substantially represent- 
ing the entire estate of the mortgagor, 
Kochana. including the interest of the 
heirs who were not parties. For the res- 
pondent plaintiffs it is contended that the 
theory of substantial representation can 
be invoked only when a defendant dies 
pending suit and the suit is proceeded a 
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with some but not all his legal re- 
presentatives on the party array.' It has 
no application when a suit is brought for 
the recovery of money due from a person 
who is dead from out of his assets in the 
hands of his legal representatives, for, in 
such a suit, the decree can only be for 
recovery from the hands of the legal re- 
presentatives who are parties to the suit 
and not from the hands of those who are 
not parties thereto. Moreover, unlike a 
suit for recovery of a simple money debt, 
a suit brought to enforce a mortgage exe- 
cuted by a person who is dead is not a 
suit against his estate. It is a suit brought 
against the present owners of the mort- 
gaged property to enforce the transfer 
effected by the mortgage, in other words, 
to enforce the right to bring the property 
to sale for recovery of the debt, and it 
makes no difference whether the present 
owners got the property by transfer inter 
vivos or by succession. In either case, 
the suit is against the property in the 
hands of the present owners. They are 
sued in their own right and in no sense 
as the representatives of the old mort- 
gagor. It would be different if a mort- 
gagor defendant dies pending suit. For. 
there, by the fiction that an adjudication 
relates back to the date of the institution 
of the suit it is as if the dead man were 
still alive in the shape of his legal repre- 
sentatives, and the theory of substantial 
representation comes into play in case 
only some but not all his legal repre- 
sentatives are brought on record. 

6. I confess that I was at first blush 
favourably impressed by this argument 
advanced on behalf of the defendants, 
but I think the decision in Mohd. Sulai- 
man v. Mohd. Ismail, AIR 1966 SC 792 
provides a complete answer to it. There, 
one of the three original mortgagors was 
dead when the suit was brought The 
suit was brought against the two mort- 
gagors who were alive and some, but not 
all, the heirs of the deceased mortgagor. 
The Supreme Court invoking the princi- 
ple of substantial representation, upheld 
the mortgage decree and the sale pursu- 
ant thereto, in the subsequent suit 
brought by the heirs who had been 
omitted. That, as I have said, is a com- 
plete answer. 

7. Nevertheless, It seems to me that 
the present defendants are not entitled 
to the benefit of the principle of sub- 
stantial representation. for, as the 
Supreme Court decision just referred to 
recognises, the first requisite for the ap- 
plication of that principle is that the 
omission to bring all the heirs on the 
party array was a bona fide error due to 
want of information, despite diligent in- 
quiry. regarding the existence of the 
omitted heirs. In the present case, as 
we have already seen, there was a return 
of the summons issued to Mohammed in 
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mortgage suit with the endorsement that 
he was dead. This, surely, should have 
put Peter, the plaintiff therein, on notice 
of Mohammed's death, and, therefore, it 
can scarcely be said that his proceeding 
with the suit as if Mohammed were alive 
was bona fide. 

8. This being so. the mortgage decree 
cannot be supported as against such of 
the owners of the mortgaged property as 
were not parties to the mortgage suit. It 
follows that the mortgage decree and the 
sale pursuant thereto are not binding on 
plaintiffs 3 and 4 who were co-owners of 
the mortgaged property but were not 
parties to the mortgage suit. For the rest, 
the decree and the execution sale are 
clearly valid and binding. 

9. In the result, I allow this appeal 
by the defendants in part. Plaintiffs 3 
and 4 will have a declaration of title to a 
105/1728 share (which, it is agreed by 
both sides, is their due share) of the pro- 
perty in suit (The plea of limitation 
taken at the trial has not been pressed 
before me, possibly because the defen- 
dants, as the purchasers of the shares of 
all the co-owners except plaintiffs 3 and 
4. are co-owners with those plaintiffs). 
That is the only relief that the plaintiff 
can be giypn in this suit. For the rest, 
their suit is dismissed and they will pay 
the costs of the defendants here as well 
as in the Courts below. 

DGB/D.V.C. Order accordingly. 
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State of Kerala, Petitioner v. C. K. 
Assainar, Respondent. 

Criminal Revn. Petn. No. 157 of 1968, 
Dl- 2-7-1968, appeal From Munsif Magis- 
trate’s Court, Pattambi in C. M. P. No. 39 
of 1968. 

(A) Criminal P. C. (1898), Ss. 5 (1) and 

(2) and 523 — Expression "otherwise 
dealt with” in S. 5 — Includes provisions 
for disposal of property under Chapter 
43 of the Code — Seizure of goods by 
Police for contravention of Kerala Rico 
(Regulation of Movement) Order (19G6) — 
Offender produced before Magistrate and 
goods retained for production before Col- 
lector — Magistrate cannot direct produc- 
tion of goods before him under S. 523 in 
view of Clause 6 of Order (as amended 
on 22-2-1968). (Para 4) 

(B) Essential Commodities Act (1955), 

(as amended by Act 25 of 1966), Ss. 6A to 
6D — Kerala Rice (Regulation of Move- 
ment) Order (1966) (after its amendment 
on 22-2-1968), Clause 6 — Interpretation 
of Clause G of Order read with S. 6 of 
Act, 
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The Magistrate before whom an accus- 
ed is brought for contravention of the 
provisions of the Order, has no power to 
call upon the Collector to produce the 
co mm odity seized by the Officers of the 
Civil Supplies Department, Revenue 
Department etc., and produced before 
the Collector (Para 5) 

In view of the provisions of Ss 6A to 
6D m the Act. the Collector’s retention of 
the commodity seized and produced 
before him is only subject to the result 
of the prosecution before the Magistrate; 
and if the Magistrate after trial of the 
case comes to the conclusion that the 
commodity seized from the accused per- 
son should be returned to him and pass 
such an order, the Collector has to return 
it in specie, if possible and its price, if 
the return of the commodity is not pos- 
sible, with reasonable interest as speci- 
fied in Section 6C of the Act This pro- 
vision is sufficient safeguard for the 
rights of an accused person who is 
brought before a Magistrate for an 
offence of contravening any of the provi- 
sions of the Kerala Rice (Regulation of 
Movement) Order Of course, in a case 
where the commodity is not produced be- 
fore the Collector, the Magistrate may 
dispose of it (Para 5) 

(C) Essential Commodities Act (1955) 
(as amended by Act 25 of 1966), Ss 7 nnd 
BC (2) — Magistrate has the power to 
pass an order of forfeiture even in a 
case where he acquits the accused person 
— The seized commodity is to be return- 
ed or its pnee paid by collector only if 
no order of forfeiture is passed by Magis- 
trate. 1LR (1968) 2 Ker 474, ReL on. 

(Para 5) 

Cases Referred Chronological Paras 
(1968) Cn. R P No 123 of 1968, 

D /- 27-5-1968=ILR (1968) 2 Ker 
474 Ramaswamy Gounder v State 
of Kerala 5 


State Prosecutor, for Petitioned V 
Nagappan Nair, for Respondent 

ORDER’ — The respondent the accus- 
ed in a crime before Penntalmanna Police 
Station, applied before the Munsf-Magis- 
trate Pattambi for an order directing 
the Collector to produce before Court the 
nee seized from him. The Taluk Supply 
Officer filed objections claiming that the 
Collector was not bound to produce the 
nee before the Munsif -Magistrate The 
Munsif-Magistrate overruled the objec- 
tion and passed an order directing the 
Collector to produce the nee The State 
of Kerala has filed the revision petition 
against that order 

2. A lorry belonging to the respondent 
carrying 100 bags of nee capsized on 3rd 
March, 1968, at about 5 pm. The police 
reached the scene and seized the nee and 
the lorry The respondent and the lorry 
were produced before the Munsif-Magis- 
trate the next day; and the 100 bags of 


rice were retained by the police to be 
produced before the Collector The res- 
pondent was also charged under Section 
279 of the Penal Code The grounds on 
which the Munsif-Magistrate directed 
the Collector to produce the nee before 
him were that the case came within Sec- 
tion 523 of the Code of Criminal Pro- 
cedure, and that under Section 6A of the 
Essential Commodities Act, the Collector 
had the right to have the rice produced 
before him only If he had the power to 
confiscate it The Munsif-Magistrate held 
that since the case was now before him, 
the rice had to be produced before him. 

3. The interpretation put upon Sec- 
tion 5 (2) of the Code of Criminal Proce- 
dure by the Munsif-Magistrate does not 
appear to be correct The Munsif-Magis- 
trate seems to t hink that under sub-sec- 
tion (2) of Section 5 a special enactment 
can regulate only the manner or place of 
investigating, inquiring into, trying or 
otherwise dealing with an offence in his 
opinion, this will not include making pro- 
vision for the disposal of the property In- 
volved in the offence The Munsif- 
Magistrate says that 'trying" Is only al- 
ternative with "otherwise dealing with’. 
This is obviously Incorrect. Under Sec- 
tion 5 (1) of the Code of Criminal Proce- 
dure, all offences under the Indian Penal 
Code shall be investigated, inquired into, 
tried, and otherwise dealt with accord- 
ing to the provisions of the Code The 
expression "otherwise dealt with’ occur- 
ring in this sub-section evidently inclu- 
des disposal of property under Chapter 
XLTTf of the Code The same expression, 
"otherwise dealing with”, occurs in sub- 
section (2) as well, and that expression 
can only have the same meaning as m 
sub-section (1) Therefore, If a special sta- 
tute makes provision for the disposal of 
the property Involved in an offence under 
that statute such provision must displace 
the relevant provisions of the Code. The 
Criminal Procedure Code is a general 
code laying down the procedure in cri- 
minal cases generally; and if by a special 
statute an offence Is created and provi- 
sion is also made for the disposal of the 
property involved in such offence, there 
cannot be any objection for that provi- 
sion being applied to the property in- 
volved in that offence. Therefore the 
view of the Munsif-Magistrate that Sec- 
tion 523 of the Code applies can hold 
good only if there are no provisions for 
disposal of property in the Essential 
Commodities Act and the Kerala Rice 
(Regulation of Movement) Order 
4. The Munsif-Magistrate has then 
considered Section 6A of the Essential 
Commodities Act and clause 6 of the 
Kerala Rice (Regulation of Movement) 
Order Under the Act orders can be 
passed by State Governments and the 
Kerala State passed the Kerala Rice 
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(Regulation of Movement) Order of 1966. 
Clause 6 of that Order empowered cer- 
tain officers of the Revenue Department, 
the Civil Supplies Department, etc. to 
seize paddy and rice, in respect of which 
there was reason to believe that any 
provision of the Order had been or was 
being or was about to be contravened. In 
such cases the said officers were also em- 
powered to seize the packages, coverings 
or receptacles in which such rice was 
found or the animals, vehicles, vessels or 
other conveyances used in carrying such 
rice. They were further empowered to 
take or to authorise the taking of all 
measures necessary for securing the pro- 
duction of the rice seized along with the 
packages, etc. "in a Court and for their 
safe custody pending such production”. 
This was the original clause 6 in the 
Kerala Rice (Regulation of Movement) 
Order as passed in 1966. This has been 
amended on 22nd February, 1968; and a 
new clause 6 has been substituted. 

Under the new clause 6 (1) (c) also the 
officers are empowered to seize the stock 
of rice, in respect of which they have 
reason to believe that any provision of 
the Order has been or is being or is about 
to be contravened, along with the pack- 
ages, coverings, etc. Sub-clause (c) fur- 
ther provides that the officers should 
thereafter take all measures for securing 
the production of the rice seized along 
with the packages, coverings, receptacles, 
etc. before "the appropriate Court and 
for their safe custody pending such pro- 
duction”. An Explanation is added to 
this sub-clause which states that "appro- 
priate Court” shall mean such Court as 
is specified in or under the Essential 
Commodities Act, in which proceedings 
would lie for contravention of the provi- 
sions of the Order, and shall also include 
the Collector of the District referred to 
in Section 6A of the Essential Commo- 
dities Act. Thus, the amended clause 6 
has constituted the Collector also an ap- 
propriate Court; and the officer _ seizing 
the rice on the belief that a provision of 
the Order has been contravened, may 
produce the rice seized before either of 
the appropriate Court, viz., the Court in 
which proceedings would lie and the 
District Collector. This amended clause 
does not appear to have been brought to 
the notice of the Munsif-Magistrate; and 
for that reason, his order also does not 
lay down the correct position. 

5. It is then urged by the Counsel of 
the respondent that even after the 
amendment the Munsif-Magistrate has 
the power to direct the Collector to 
produce the rice before him. On the 
other hand, the Public Prosecutor argues 
that once the commodity seized can be 
produced before the Collector who is an 
appropriate Court and the Collector him- 
self wants it to be produced before him. 
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the Munsif-Magistrate, who is also an 
appropriate Court, need not direct the 
Collector to produce the rice before him , 
The new clause 6 of the Kerala Rice 
(Regulation of Movement) Order was most 
probably enacted to meet a case like this. 
The rice, if produced before the Collec- 
tor, will undoubtedly be better preserv- 
ed and better disposed of. In such a 
case, why should the Munsif-Magistrate 
have a superior or a supervening autho- 
rity to call upon the Collector to produce 
the rice before him? Again, Sections 6A 
to 6D of the Essential Commodities Act 
make elaborate provisions regarding con- 
fiscation by tiie Collector. Section 6A 
authorises the Collector to confiscate any 
essential commodity seized: Section 6B 
lays down the procedure before confisca- 
tion, like_ issue of show cause notice, etc.: 
and Section 6C (1) provides for appeals 
against orders of confiscation before a 
Judicial authority constituted by the State 
Government. Sub-section (2) of Section 
6C then provides that where an order of 
confiscation is modified or annulled by 
the Appellate Judicial Authority, or 
where in a prosecution instituted for the 
contravention of the order in respect of 
which an order of confiscation has been 
made under Section 6A the person is 
acquitted, and in either case where it is 
not Possible for any reason to return the 
essential commodity seized, the person 
from whom the seizure was made shall 
be paid the price therefor as if the essen- 
tial Commodity had been sold to the 
Government, with reasonable interest 
calculated from the day of seizure. Pro- 
vision is also made in the same sub-sec- 
tion for the manner in which the price of 
the essential commodity has to be fixed. 

Lastly, Section 6D provides that the 
confiscation by the Collector is no bai 
for the infliction of any other punish- 
ment to which the person is liable under 
the Act These provisions make it clear 
that the Collector has power to confiscate 
the essential commodity seized, whether 
there is a prosecution before a Magistrate 
or not; that, if there is a prosecution and 
it ends in acquittal, the Government will 
return the commodity seized; that, if for 
any reason the commodity cannot be re- 
turned in specie, its price with reason- 
able interest will be paid to the person 
from whom it was seized; that an order 
of confiscation by the Collector is ap- 
pealable to a judicial authority consti- 
tuted by the State Government; and that, 
if tho Appellate Authority modifies or 
annuls the order of confiscation, then also 
the. essential commodity will be returned 
or its price with reasonable interest will 
be prid to the person from whom the 
seizure was made. In view of these pro- 
visions in the Act, the Collector’s reten- 
tion c,f the commodity seized and produc- 
ed before him is only subject to 
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the result of the prosecution before 
the Magistrate, and if the Magis- 
trate after trial of the case comes 
to the conclusion that the commodity 
seized from the accused person should be 
returned to him and pass such an order, 
the Collector has to return it in specie, 
if possible, and its pace if the return of 
the commodity is not possible with rea- 
sonable interest as specified In Section 6C 
of the Essential Commodities Act This 
provision is sufficient safeguard for the 
rights of an accused person who Is 
brought before a Magistrate for an 
offence of contravening any of the provi- 
sions of the Kerala Rice (Regulation of 
Movement) Order I do not think it Is 
necessary that Die Magistrate should have 
the power to call upon the Collector to 
produce the commodity seized by the 
officers of the Civil Supplies Department 
Revenue Department etc. and produced 
lie fore the Collector Of course, in a case 
where the commodity is not produced 
before the Collector, the Magistrate may 
dispose of It 

I may also point out that under Sec- 
tion 7 of the Essential Commodities Act 
the Magistrate has the power to pass an 
order of forfeiture even in a case where 
he acquits the accused person vide Rama- 
swamy Gounder v State of Kerala. CrL 
R. P No 123 of 1068 (Kerb and only If 
no order of forfeiture is passed by the 
Magistrate, the Collector need return the 
commodity or pay its price I feel that 
this is the best and the most harmonious 
Interpretation of Section 6 of the Kerala 
Rice (Regulation or Movement) Order 
with Section 6A of the Essential Commo- 
dities Act. 

6. In this view, the revision petition 
Is allowed, and the order of the Munslf- 
Magistrale is set aside 
CWM/D V C. Revision allowed. 
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K. G Pazhanimala and others. Appel- 
lants v State of Kerala and others. Res- 
pondents. 

Wnt Appeals Nos. 260 & 261 of 1067 
and 1. 22 to 26, 28 34, 38 47. 48 and 52 to 
60 of 1068. DA. 26-7-1968. from order of 
Gopalan Nambiyar, J in O P No 3510/ 
67 and W A. Nos. 3855, 3521. 3962, 3761. 
3685, 3923. 3397. 4101, 4073, 3721. 3722, 
3597. 4079. 3556 4060, 3856, 4289, 4602, 
3887 and 4209 of 1967. 

(A) Constitution of India. Art. 226 — 
Kerala Paddy (Restriction on Milling) 


State (FB) (K Iyer J) A. LB. 

Order 19G7 — Writ petition, by rice mills 
owners carrying on hulling of paddy, 
challenging validity of Order 1967 — 
Maintainability — ■ "Person aggrieved’’ — 
Meaning of. 

The High Court has got very wide 
powers under Article 226 of the Consti- 
tution to issue directions and writs of tha 
nature mentioned therein not only for tha 
enforcement of fundamental rights but 
also for any other purpose The peti- 
tioner approaching the Court should be 
one who has a personal or Individual 
right In the subject matter of the peti- 
tion and any person who has been pre- 
judicially alTected by an act or omission 
of an authority can file a wnt even 
though he has no propnetary or even 
fiduciary interest in the subject matter 
thereof Case law discussed (Para 6) 
The words "person aggrieved" are of 
wide import and should not be subjected 
to a restrictive interpretation. They do 
not include, of course, a mere busy body 
who is interfering in things which do 
not concern him. but they do include* 
person who has a genuine gnevance be- 
cause an order has been made which pre- 
judicially affects his interests The 
meaning given to the words "person ag- 
grieved ’ has to be applied to the expres- 
sion person prejudicially" affected (19°W 
2 All ER 504. Foil (Para *{2 

Therefore the rice mills owners in thtf 
State carrying on the hulling of paddy 
in the rice mills established by them in 
accordance with the provisions of Central 
Act 21 of 1958 directly affected by the 
provisions of clauses 3. 6 and 7 of the 
Kerala Paddy (Restriction on Milling) 
Order, 1967 are persons who are aggriev- 
ed because of the enforcement of the im- 
pugned Order, 1967 and therefore have 
sufficient interest to challenge the Im- 
pugned Order. (Para 6J 

(B) Essential Commodities Act (1955)« 

Ss. 3 (6) and 5 (b) — - Kerala Paddy (Res- 
triction on Milting) Order, 1967 — Order 
passed by State Government under dele- 
gated powers — Order not laid before 
both Houses of Parliament, at any tune, 
after it was made — Effect — Violation 
of S. 3 (6) does not render the order In- 
valid — But it cannot be said that S. 3 
(6) is not applicable to an order passed by 
any authority in exercise of power under 
S. 5 (b) of the Act AIR 1369 Ker 38, 
(FB). FolL (Para D 

(C) Constitution of India, Art. 226 — * 

Wnt petition challenging validity ol 
Kerala Paddy (Restriction on Milling) 
Order, 1967 « — Pleadings — Court is not 
restricted to pleadings of State — - Fact 
that a particular object is stated in 
counter affidavit will compel the High 
Court to examine validity of impugned 
Order only in that background. A® 
1961 SC 954. FolL (Para 8) 
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(D) Constitution of India, Arts. 245 and 
246, Sch. 7, List L Item 52 and List 2, Item 
33 — Kerala Paddy (Restriction on Mill- 
ing) Order 1987. Pre. — Rice Milling 
Industry (Regulation) Act (21 of 1958) — 
Order issued by State Government as 
. delegate of Central Government — Order 
whether a piece of colourable legislation 
Whether any conflict between Parlia- 
ment and State Legislature — Essential 
Commodities Act (1955), S. 5, 

The Kerala Paddy (Restriction on Mill- 
ing) Order, 1967 issued by the State Gov- 
ernment as a delegate of the Central 
Government empowered by S. 5 of the 
Essential Commodities Act. 1955 is an Act 
of the Central Government and therefore 
no question of any conflict between Par- 
liament and Slate Legislature can arise. 
In passing the impugned order the State 
Government did not purport to act as a 
delegate of the State Legislature or in its 
own executive powers. It was made by 
the State Government in exerdse of its 

S ower to make subordinate legislation on 
ehalf of the Central Government In 
■passing the impugned order the State 
Government did not exceed its authority. 
Case law discussed. (Paras 9, 10} 

Further, the impugned order is not a 
piece of colourable legislation. The doc- 
trine against colourable legislation is in 
Atssence a auestion of the power of legis- 
lature to enact the law in question. The 
Impugned order was passed by the State 
Government as a delegate of the Central 
Government and in passing it the State 
Government had not exceeded its autho- 
rity. (Paras 8, 11) 

It cannot be said that the purpose of 
the impugned order is the same as the 
object of the Central Act viz., the Rice 
Milling Industry (Regulation) Act (21 of 
(1958) and the former is therefore invalid. 
The Essential Commodities Act, 1955 is 
rela table to Entry 33, in List III of Uie 
Constitution while Act (21 of 1958) which 
Is entirely for a different purpose is 
Under the legislative power in Item 52, 
In List I of the Constitution. Since the 
Impugned order is issued under the 
Essential Commodities Act, 1955 and its 
object is as indicated in its preamble it 
would be inappropriate to hold that the 
object of the impugned order is the 
same as that of Act (21 of 1958) even 
though it indirectly interferes with the 
working of the rice mills established 
tinder Central Act (21 of 3958). The 
object of the impugned Order falls with- 
in the object of the Essential Commodi- 
ties Act 1955 and it is not intended to 
control in any way the working of the 
rice mills. It is intended to prevent 
hoarding and black marketing in 
paddy and rice by regulating the conver- 
sion of paddy into rice through the pro- 
cess of milling. Case law discussed. 

(Para 10) 


(E) Essential Commodities Act (1955), 
S. 3 (2) (a) and (d) — Kerala Paddy 
(Restriction on Milling) Order (1967), 
Pre. — Object — Order falling only 
under S. 3 (2)(a) and not S. 2 (2 )(d) of the 
Act — No prior concurrence of Central 
Government — Order held invalid. 

The preamble of the Kerala Paddy 
(Restriction on Milling) Order. 1967 only 
shows that it was for maintaining and in- 
creasing the supplies of rice and paddy 
and for securing their equitable distribu- 
tion and availability at fair prices — • 
rice is an essential commodity. Con- 
version of paddy into rice through the 
rice mil ls is production or manufacture 
of rice. The term production can only 
mean making goods available for human 
wants. The essence of manufacture is 
the change of one object to another for 
the purpose of making it marketable, hi 
market rice is a different commodity from 
paddy and therefore when there is a con- 
version of paddy into rice through rice 
mills there is either production of rice 
or manufacture of rice from paddy. The 
object of the impugned order is there- 
fore to control the same for the purpose 
of making paddy and rice available to 
the community at fair prices. The im- 
pugned order therefore falls under Sec- 
tion 3 (2) (a) of the Essential Commodi- 
ties Act The expression in S. 3 (2) (d) 
is not use and consumption but use or 
consumption- The expression use is a 
word of very wide significance. If the 
impugned order is to regulate the use of 
paddy then the order comes under Sec- 
tion 3 (2) (d) of the Essential Commodi- 
ties Act The object of the regulation 
whether it is under Section 3 (2) (a) or 
3 (2) (d) is to all intents and purposes 
the same. What is sought to be prevent- 
ed by the impugned order is the produc- 
tion or manufacture of rice from paddy 
through mills. The use of paddy for the 
purpose of converting into rice is not 
sought to be prevented by the impugned 
order. There is no restriction or regula- 
tion imposed in the matter of converting 
paddy into rice by handpounding. But 
the regulation by the impugned order is 
the production or manufacture of rice by 
milling paddv. This is more in the nature 
of manufacturing rice from paddy by 
the process of milling. In such circum- 
stances this can more appropriately come 
only under S. 3 (2) (a) and not S. 3 (2) (d) 
of the Act. (Para 29) 

As the Impugned order falls under 
S. 3 (2) (a) of the Act prior concurrence 
of the Central Government is necessary. 
The order G. S. R. 1111, D L 24-7-1967 
issued by the Under-Secretary to the Cen- 
tral Government does not satisfy the re- 
quirement of prior concurrence and hence 
the impugned order is Invalid (Para 19) 
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In No. 38/68 

T. C. Karunakaran, P. K. Shamsuddin, 
V, M_ Kurlen, P. J. Mathew, A. I. Moham- 
med Basheer and K. K. Gangadharan, for 
Appellants; Advocate-General, for Res- 
pondents (Nos. 1 to 3). 

In No. 47/68 

S. Easwara Iyer, L. Gopalakrishnan 
Pc>tti and K Subramoney, for Appellants? 
Advocate-General, (for Nos. 1 to 3) and 
C. Sankaran Nair (for No. 4), for Respon- 
dents. 

In No. 48/68 

S. Easwara Iyer, L. Gopalakrishnan 
V>tti and E. Subramoney, for Appellants; 
Advocate-General (for Nos. 1 to 3) and C. 
Sankaran Nair (for No. 4), for Respon- v 
dfcnts. 

In No. 52/68 _ , 

. K. Kuttikrishna Menon and A. P. Chan- 
d/nsekharan, for Appellants; Advocate- 
^eneral, for Respondents (Nos. 1 to 3). 

In No. 53/68 

T. C. Karunakaran, P, K. ShamsuaaJn 
P. J. Mathew, for Appellants; Advo- 

Cdte-GeneraL for Respondents (Nos. 1 to 

In No. 54/68 ' , 

K. ChftTi dfp^ pirhaT-aT» and T. Chandra- 
sekhara Menon. for Appellants; Advc> 
^te-General (for Nos. 1 to 3) and C. 
gi nka r an Nair (for No. 4). for Respon- 


In No. 55/68 
S. Easwara Iyer, I* Gopalakrishnan 
Potti, C. S. Raj an and E. Subramoney, 


pellant; Advocate-General, for Respon- 55* Appellants; Advocate-General (f° r 
dents (Nos. 1 & 2). *jos. 1 to 3) and C. Sankaran Nair, tfox 

N'o. 4 ), for Respondents. 


: (Nos. 

In No. 22/68 
G. Viswanatha Iyer, for Appellants; 
Advocate-General, for Respondents CNos. 
1 to 3). 

In No. 23/63 

G. Viswanatha Iyer, for Appellants; 
Advocate-General, for Respondents (Nos. 
1 to 3). 

In No. 24/63 

E. P. Poulose, for Appellants; Advo- 
cate-General, for Respondents (Nos. 1 to 
3). 

In No. 25/68 

G. Viswanatha Iyer, for App ellant s; 
Advocate-General (for Nos. 1 to 5) and 


In No. 56/68 

K. R. Kurup. for Appellants; Advocale- 
u eneraL for Respondents (Nos. 1 to 7). 


In No. 57/68 " 

K. George Varghese, Thomas V. Jacob 
^hd P. C. Joseph, for Appellants; Advo- 
Cite-General (for Nos. 1 to 3) and C. San- 
dman Nair (for No. 4), for Respondents. 

In No. 58/68 

K. George Varghese, Thomas V. Jacob 
Shd P. CX Joseph, for Appellants; Advo- 
cate-General (for Nos. 1 to 3) and C. San- 
*axan Nair (for No. 4), for Respondents. 
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In No. 59/68 

T. L. VIswanatha Iyer, for Appellants; 
Advocate-General, for Respondents (Nos. 

1 to 3). 

In No. 60/68 

T. L. Vishwanatha Iyer, for Appellants; 
Advocate-General (for Nos. 1 to 3), for 
Respondents. 

KRISHNAMOORTKY IYER, J.:— These 
appeals directed against the decision of 
Gopalan Nambiyar, J. involve a common 
point of law which relates to the validity 
of the Kerala Paddy (Restriction on Mill- 
ing) Order, 1967. The learned Judge up- 
held the validity of the Order overrul- 
ing the several objections raised by the 
appellants. 

2. The Kerala Paddy (Restriction on 
Milling ) Order, 1967 has been issued by 
the Government of Kerala in exercise of 
the powers conferred by U) 

read with clauses (d), (i) and M fVfc 
section (2) of Section 3 of the Essential 
Commodities Act, 1955 (Central Act 10 of 
1955). The said provisions read: 

“3 Power to control production, sup- 
ply, "distribution, eta of essential com- 
modities: — • , , 

C 11 Tf the Central Government is ox 
opinion that it is necessary or 
so to do for maintaining or increasing 
supplies of any essential c °mmodity or 
for securing their eqmtable ^stnbulM 
and availability at fair P™ - ® “ 

securin'* any essential commodity tor tne 
SS2 of lndia or the efficient conduct 
of military operations it n ^Tthe 

provide for regulating or J r °^JSutton 

production, supply ^ therein 

thereof and trade and commerce therein. 

(21 Without prejudice to the generahty 
of the powers conferred by 
(1), an order made thereunder may P 
vide — 


(a) 

(b) 




(d) for regulating by L 

or otherwise the storage, _ transport, dis- 
tribution, disposal, acquiSihoruuse 
consumption of any essential commodity; 


(e) 

(f) 

(g) 

(h) 






thfpmdu^oT^P^lTo? 

SLSSW-ft SHST * f « 

-mspection such books, accounts and re- 

to, as may be specified m the order; 

(i) for any incidental and supplemen- 
tary matters, including in particular the 
Siring and search of 

vessels and aircraft, and me seiziue oy 
a person authorised to make such search 


of any articles in respect of which such 
person baa reason to believe that a con- 
travention of the order has been, is being, 
or is about to be committed, and of 
any books of accounts and documents 
which in his opinion would be useful for, 
or relevant to, any proceedings under 
this Act and the return of such books of 
accounts and documents to the person 
from whom they were seized after copies 
thereof or extracts therefrom as certified 
by that person in the manner specified 
in the order have been taken.” 

Section 5 of the Essential Commodities 
Act, 1955, which deals with the delega- 
tion of powers to make orders under Sec- 
tion 3 by the Central Government reads: 

"5. Delegation of powers. — The Cen- 
tral Government may, by notified order, 
direct that the power to make orders 
under Section 3 shall, in relation_ to such 
matters and subject to such conditions.^ if 
any, as may be specified in the direction 
be exercisable also by — 

(a) such officer or authority subordi- 
nate to the Central Government; or 

(b) such Government or such officer or 
authority subordinate to a State Govern- 
ment, as may be specified in the mirec- 

fa ° 3 ^ The Order G. S. R. 1111 dated 24th 
July, 1967, issued by the Central Govern- 
ment under Section 5 of the Essential 
Commodities Act, 1955 and amended by 
the Central Government by G. b. K. ivA 
dated 9-2-1968 is reproduced below: 

"Delegation of Powers by the Central 

Government. 

ORDER 

New Delhi, the 24th July, 1967. 

G. S. R. 1111. — In exercise of the 
powers conferred by Section 5 of the 
Essential Commodities Act, 1955 (10 of 
1955), and in supersession of the _ Order 
of the Government of India m the 
Ministry of Food, Agriculture, Commu- 
nity Development and Co-operation (De- 
partment of Food) No. G. S. R. 906, dated 
the 9th June, 1966 (as subsequently 
amended), the Central Government here- 
by directs that the powers conferred on 
it by sub-section (1) of Section 5 of the 
said Act to make orders to provide tor 
the matters specified in clauses (a), (b). 

(c), (d), (e), (f), (h) (i), (n), and (j) of 

sub-section (2) thereof shall, in relation to 
foodstuffs be exercisable also by a btate 
Government subject to the conditions— 

(1) that such powers shall be exercised 
by a State Government subject to such 
directions, if any, as may be issued by 
the Central Government in this b eh ail, 

(2) that before making an order relat- 
ing to any matter specified in the said 
clauses (a), (c) or (f), or in regard to dis- 
tribution or disposal of foodstuffs to 
places outside the State or m regani to 

regulation of transport of any foodrtuffi 

under the said clause (d), the State Gov- 
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eminent shall also obtain the pnor con- 
currence of the Central Government, and 
(3) that In making an order relating to 
any of the matters specified in the said 
clause (j) the State Government shall 
authorise only an officer of Government 
The Kerala Paddy (Restriction on Mill- 
ing) Order 1967 was issued by the Gov- 
ernment of Kerala on 20th September 
1967 in view of the delegation of power 
made by the Central Government under 
G S. R 1111 As already stated GSR 
1111 quoted above contains also the 
amendments incorporated by G S R 284 
dated 9-2-1968 and since those amend- 
ments have no direct impact in consider- 
ing the validity of the Kerala Paddy 
(Restriction on Milling) Order 1967 it is 
not necessary to reproduce GSR 1111 
before its amendment by G S R 234. 
Though the Kerala Paddy (Restriction on 
Milling) Order 1967 is purported to have 
been issued by the Government of Kerala 
In exercise of the powers conferred by 
Sec. 3 sub-sec. (1) read with sub-sec. (2) 
(d) (l) and (J) of the Essential Commodi- 
ties Act, 1955 before us it was sought to 
be sustained only under Section 3 (21 (d) 
of the Essential Commodities Act, 1955 
and it was freely conceded by the learn- 
ed Advocate-General that Section 3 (1) 
read with S 3 (2) (i) and (j) will not help 
to promulgate the Kerala Paddy (Res- 
triction on Milling) Order, 1967 

4. The appellants before us are 
owners of nee mills In the State Before 
the learned Single Judge one of the ori- 
ginal petitions was by a person who ap- 
plied for permission to mill his paddy and 
whose application was returned. The 
order returning the application was set 
aside by the Single Judge on the ground 
that the said order Is arbitrary and 
against the terms of the impugned order 
and the original petition was allowed. 
The said order has become final. 

5 On behalf of the respondents a con- 
tention was raised that the appellants are 
pot persons aggrieved by the provisions 
of the Kerala Paddy (Restriction on Mill- 
ing) Order, 1967 and are therefore not 
competent to maintain the petitions under 
Article 22B of the Constitution and the 
appeals have to be dismissed on that 
ground. The ground in the form in 
which it was argued before us was not 
raised before the learned Single Judge 
The locus standi of the appellants to 
maintain the petitions should to a very 
large extent depend upon the provisions 
of the impugned order and the rebels 
sought for by the petitioners. In most 
of these petitions the prayer is for the 
Issue of a writ of certiorari or any other 
appropriate writ de clar i ng the Kerala 
Paddy (Restriction on Milling) Order 
3957, invalid, inoperative and null and 
void. There is a prayer in all the peti- 
tions for the issue of a writ of manda- 


mus compelling respondents 1 to 3 not to 
insist upon the production of permit for 
hulling paddy in the mills owned by the 
ap-ellants. 

6 The submission of the learned 
Counsel appearing for the appellants was 
that clauses 3 6 and 7 of the impugned 
Order directly affect the mill owners from 
carrying on the hulling of paddy in tha 
nee mills established by them in accord- 
ance with the provisions of Central Act 
21 of 1958 they are persons aggrieved 
and have locus standi to maintain the 
petitions under Article 226 of the Consti- 
tution We are of the view that the ap- 
pellants are directly affected by the pro- 
visions of clauses 3. 6 and 7 of the im- 
pugned Order and have therefore suffi 
aent interest to challenge the impugned 
Order It has now been held by the ded 
sions of the Supreme Court that the High 
Court has got very wide powers unde! 
Article 226 of the Constitution to Issue 
directions and writs of the nature men 
tioned therein not only for the enforce- 
ment of fundamental rights but also foi 
any other purpose It is also clear from 
those decisions that the petitioner ap- 
proaching the Court should be one who 
has a personal or individual right fa the 
subject matter of the petition (and’) that 
any person who has been prejudicially 
affected by an act or omission of an au 
thontv can file a writ even though W 
has no proprietary or even fiduciary Inte- 
rest in the subject matter thereof- Then 
lordships of the Supreme Court observ 
ed m Calcutta Gas Co, (Proprietary] 
Ltd. v State of West Bengal, AIR 1862 
SC 1044 at p 1047 

"Article 226 confers a very wide power 
on the High Court to issue directions and 
writs of the nature mentioned therein 
for the enforcement of any of the rights 
conferred by Part III or for any other 
purpose It is, therefore clear that per- 
sons other than those claiming fundamen- 
tal rights can also approach the Court 
seeking a rebel thereunder The Article 
fa terms does not describe the classes of 
persons entitled to apply thereunder but 
it Is implicit in the exercise of the extra- 
ordinary jurisdiction that the relief asked 
for must be one to enforce a legal right 
In State of Orissa y Madan Go pal, 1952 
SCR 28= AIR 1952 SC 12 this Court has 
ruled that the existence of the right is 
me foundation of the ex erase of juris- 
diction of the Court under Article 226 o' 
the Constitution. In Charanjit Lai Chow; 
dhun v Union of India, 1950 SCR 869- 
AIR 1951 SC 41 it has been held by this 
Court that the legal right that can be 
enforced under Article 32 must ordina- 
rily be in the right of the petitioner him- 
self who complains of infraction of such 
right and approaches the Court for re- 
lief. We do not see any reason why a 
different principle should apply in the 
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case of a petitioner under Article' 226 of 
the Constitution. The right that can be 
enforced under Article 226 also shall 
ordinarily be the personal or individual 
right of the petitioner himself, though in 
the case of some of the writs like habeas 
corpus or quo warranto this rule may 
have to be relaxed or modified. The 
question, therefore, is whether in the pre- 
sent case the petitioner has a legal right 
and whether it has been infringed by the 
contesting respondents.” 

The same principle is expressed in the 
decisions in State of Punjab v. Suraj 
Parkash. AIR 1963 SC 507 and G. Venka- 
teswara Rao V. Government of Andhra 
Pradesh. AIR 1966 SC 828. In the latter 
case their Lordships of the Supreme 
Court observed at page 833: 


"This Court held in the decision cited 
(AIR 1962 SC 1044 at p. 1047) (supra) that 
'ordinarily' the petitioner who seeks to 
file an application under Article 226 of 
the Constitution should be one who has 
a personal or individual right in the sub- 
ject-matter of the petition. A personal 
right need not be in respect of a proprie- 
tary interest: it can also relate to an in- 
terest of a trustee. That apart, in ex- 
ceptional cases as the expression 'ordi- 
narily' indicates, a person who has been 
prejudicially affected by an Act or omis- 
sion of an authority can file a writ even 
though he has no proprietary or even fi- 
duciary interest in the subject-matter 
thereof." 


In this connection arguments were ad- 
vanced at the Bar as to the meaning of 
the expression "person aggrieved . Their 
Lordships of the Privy Council had to 
consider the scope of the words person 
aggrieved” in Attorney-Gen eral of the 
Gambia v. hTJie, 1961-2 All ER 504 at p. 
511 and they observed: 

"The words 'person aggrieved' ore of 

E de import and should not be subjected 
a restrictive interpretation. They do 
t include, of course, a mere busy-body 
who is interfering in things which do not 
concern him; but they do include a per- 
son who has a genuine grievance because 
an order has been made which prejudi- 
cially affects his interests.” 

The Court of Appeal in Maurice v. 
London County Council. 1964-1 All ER 
779 at p. 782 quoted with approval the 
observations of the Privy Council made 
in 1961-2 All ER 504. In our view the 
meaning given to the words person ag- 
grieved’ has to be applied to the expres- 
sion 'person prejudicially effected. We 
have therefore no doubt to hold that the 
several appellants are persons who are 
aggrieved because of the enforcement of 
the impugned order. The objection of the 
maintainability of the filed 

under Article 226 of the Constitution has 
only to be overruled. 


_ 7. Now we shall deal with the conten- 
tions raised by the appellants. The first 
contention was based on Section 3, sub- 
section (6) of the Essential Commodities 
Act, 1955, reading thus: — 

"Every order made under this section 
by the Central Government or by any. 
officer or authority of the Central Gov- 
ernment shall be laid before both Houses 
of Parliament, as soon as may be, after 
it is made.” 

The submission on behalf of the appel- 
lants was that the impugned order was 
not laid before both Houses of Parlia- 
ment after it was made at any time and 
therefore the order cannot take effect. 
The learned Single Judge disposed of 
that- contention in favour of the respon- 
dents thus: — 

"The learned Advocate-General con- 
tended that the laying before Parliament 
is ordained by clause (6) of Section 3 only 
in respect of an order covered by clause 

(а) of Section 5 of the Act. and not one 
covered by clause (b ) thereof. On the 
language, juxtaposition, and co-relation 
of the sections I am in agreement with 
this contention. The consequence of re- 
quiring Central Government’s Orders 
made under Section 3 being laid before 
Parliament, but not those made under 
delegated powers by the State Govern- 
ment. may be anomalous. But the reme- 
dy is not by judicial legislation (vide the 
publication by the Indian Law Institute: 
Administrative Process under the Essen- 
tial Commodities Act p. 89). There is 
also authority in this Court which is 
binding on me that laying before Parlia- 
ment, ordained by a statutory provision, 
without providing any default for dis- 
obedience, and without even any limita- 
tion of time . within which it is to be 
done, is only directory and not manda- 
tory. (vide 1960 Ker LJ 1319). The im- 
pugned order was promulgated on 20th 
September, 1967 and it cannot be said 
that there has been an infraction of Sec- 
tion 3 (6) of the Act, in not laying £t 
before Parliament so far.” 

We agree with the conclusion reached 
by the learned Single Judge that on ac- 
count of the failure to conform to the 
provisions of Section 3. sub-section (6) of 
the Essential Commodities Act, 1955 the 
impugned order is not invalid. But we 
do not agree with the reasoning of the 
learned Judge that Section 3, sub-section 

(б) is inapplicable to the case of an order 
made by the State Government or any 
other authority under delegated powers. 
The legal effect of the failure to con- 
form to the provisions of Section 3 (6) of 
the Essential Commodities Act 1955 was 
considered by a Full Bench of this Court 
in State of Kerala v. Annam. 1968 Ker 
LT 390= (AIR 1969 Ker 38) (FB). where 
Madhavan Nair, J„ speaking for the 
Court observed; 
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"It Is obvious that, by its expression, 
the sub-section does not make the laying 
before the Parliament a condition prece- 
dent to the validity of the Order nor 
does it annul the Order if it is not laid 
before the Parliament within a specified 
time. A law once brought to force nor- 
mally continues in force till it is deter- 
mined by a statutory provision therefor 
To interpret the expression in the sub- 
section ‘as soon as may be’ to mean with- 
in a reasonable time’ as counsel would 
have it, would make the duration of the 
law uncertain and therefore cannot be 
accepted.” 


We are therefore of the view that the 

! Iolahon of Section 3 (6) of the Act does 
ot render the impugned order invalid, 
aough we disagree with the view taken 
T the learned Judge that Section 3 (6) 
» not applicable to an order passed by 
ny authority in exercise of the power 
mder Section 6 (b) of the Act 


8. The next submission on behalf of 
the appellants was that the impugned 
Order is a piece of colourable legislation. 
The handle for such a contention Is fur- 
nished by the reason given m paragraph 
3 of the counter-affidavit filed by the 
State for the impugned order Paragraph 
3 of the counter-affidavit filed in O P. 
3510 of 1967 which has given rise to 
Writ Appeal No 260 of 1967 is in these 
terms: 


"The Government have been getting 
complaints about hoarding and black- 
marketing activities on the part of Rice 
Mills. The provisions for controlling 
Rice Mills under the Rice-Milling Indus- 
try (Regulation) Act, 1958 (Central Act 
21 of 1958) were found to be inadequate 
for the purpose of preventing hoarding 
and black-marketing activities on the 
part of Rice Mills. It was felt by the 
Government that in the interests of the 
general public and to ensure availability 
of nee to the public at reasonable pnees 
and to prevent hoarding and black- 
marketing stricter control was necessary 
over Rice Mills.” 


Because of the above passage it was argu- 
ed that the object of the order in dispute 
is to control the nee mills and since for 
the said purpose Central Act 21 of 1958 
has been enacted, the impugned order 
really encroaches the field occupied by 
the Central Act. But the learned Advo- 
cate-General submitted that the purpose 
of the impugned order Is not the control 
of the nee mills but to ensure a fair 
distnbuUon of nee and paddy by pre- 
venting hoarding and black marketing of 
•nee and paddy The fact that a particu 
Lar object is stated m the counter-affida- 
vit will not compel us to examine the 
validity of the impugned order only in 
that background. In Burrakur Coal Co 
Ltd v Union of India, AIR 1961 SC 954 
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at p. 963 It was pointed out by their 
Lordships of the Supreme Court that 

“While considering the validity of the 
law the Court will not consider itself res- 
tricted to the pleadings of the State and 
would be free to satisfy itself whether 
under any provision of the Constitution 
the law can be sustained.” 

If the impugned order is considered to 
be a measure to prevent boarding and 
profiteering in paddy and rice as was 
pointed out by the learned Advocate- 
General and for main t ainin g and increas- 
ing the supplies of nee and paddy and 
for securing their equitable distribution 
and availability at fair pnees as is indi- 
cated by the preamble of the impugned 
order we do not find any reason to hold 
that the impugned order is in any way 
Invalid merely because of the reason 
given by the State in their pleadings. 
The plea that the impugned order is a 
piece of colourable legislation is miscon- 
ceived. The doctrine against colourable 
legislation is in essence a question of the 
power of legislature to enact the law in 
question. In explaining the doctnne their 
Lordships of the Supreme Court observed 
in Gajapati Narayan Deo v State of 
Onssa, AIR 1953 SC 375 at p 379' 


“The doctnne of colourable legislation 
does not involve any question of 'bona 
fides’ or 'mala fides’ on the part of the 
legislature. The whole doctnne resolves 
itself into the question of competency of 
a particular legislature to enact a parti- 
cular law If the legislature is competent 
to pass a particular law, the motives 
which impelled it to act are really irre- 
levant. On the other hand, if the legisla- 
ture lacks competency, the question of 
motive does not arise at alL Whether a 
statute is constitutional or not is thus al- 
ways a question of power ” 

9. In Jaora Sugar Mills (P) Ltd. v 
State of Madhya Pradesh, AIR 1966 SC 
416 at p 421 their Lordships of the 
Supreme Court followed the decision in 
AIR 1953 SC 375 and observed. 

“The challenge to the validity of a Sta- 
tute on the ground that it is a colourable 
piece of legislation is often made under 
a misconception as to what colourable 
legislation really means. As observed by 
Mukherjea. J„ in 1954 SCR 1 at p 11- 
(AIR 1953 SC 375 at p 379) 

'the idea conveyed by the expression 
"colourable legislation" is that although 
apparently a Legislature in passing a 
statute purported to act within the hmit3 
of its powers, yet in substance and in 
reality it transgressed these powers, the 
transgression being veiled by what ap- 
pears, on proper examination, to be a 
mere pretence or disguise.” 

This observation succinctly and effecti- 
vely brings out the true character of the 
contention that any legislation is colour- 
able legislation- Where a challenge is 
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he gets the benefit of a verdict of the 
Court on the merits and is not left to 
another domestic enquiry by the em- 
ployer which if properly carried is con- 
clusive on merits; secondly, the Labour 
Court by itself enquiring into the char- 
ges gets the opportunity of finally adju- 
dicating the dispute and of doing jus- 
tice between the parties thereby finally 
removing the cause of industrial strife. 
AIR 1965 SC 1803, ReL on. 

(Para 4) 

These considerations will also be ap- 
plicable when the termination of services 
of an employee is challenged before a 
Labour Court under section 31 (3) of the 
Madhya Pradesh Industrial Relations 
Act (27 of 1960) on the ground that the 
domestic enquiry held by the employer 
did not conform to the requirements of 
Rule 55 of the Civil Services (Classifi- 
cation, Control and Appeal) Rules which 
the employer had made applicable to his 
employees in the form of a statutory 
regulation. (Para 4) 

The power conferred on Labour Court 
under sections 61 (1) (A) (a) and 61 (2) 

is to decide the dispute and all ques- 
tions of fact relevant to the dispute. 
When the dispute under section 31 (3) is 
concerning termination of employment 
on certain charges, the existence and 
merits of the charges are relevant ques- 
tions of fact within the meaning of sec- 
tion 61 (2) and the Labour Court has 
power to decide these questions whether 
the conditions of service be regulated by 
standing orders or by statutory regula- 
tions. CPara 4) 

(B) Constitution of India, Art. 226 — 
New point — Point not raised before 
relevant authority — Cannot be allowed 
to be raised. 

(C) M. P. Industrial Relations Act (27 
of 1960), S. 66 — Revisional jurisdiction 
— Exercise of — Discretionary — Defect 
in Labour Court’s order — Industrial 
Court not bound to set it aside. 

In the exercise of its revisional jurisdic- 
tion under Section 66 the Industrial 
Court is not bound to set aside the order 
of the Labour Court whenever any defect 
is pointed out In revision it can pass 
such order "as it thinks fit”. It is open 
to the Industrial Court to uphold the 
order of the Labour Court on the ground 
that the two charges held to be proved 
are sufficiently serious to sustain the 
termination of employment of the em- 
nlovee notwithstanding the fact that the 
two other charges also held to be proved 
do not amount to misconduct. 

(Para 5) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1803 (V 52)= 

(1965) 3 SCR 588, Workmen of the 
Motipur Sugar Factory fFYto 
Ltd. v. Motipur Sugar Factory 

Private Ltd. 
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whether the petitioner was bound by 
the agreement made by the representa- 
live union and it is sufficient to say^ that 
the employer believed that the petitioner 
was bound and was liable to wore in 
accordance with that agre em e nt . What 
■ is material is that the dismissal of the 
petitioner was not by reason of the cir- 
cumstance that he obtained an award or 
took proceedings under the .Act against 
the employer. We are satisfied, mat the 
finding given by the Industrial Court 
that the employer did not commit any 
contravention of section 83 is not in any 
way erroneous. 

7. The petition fails and is dismissed 
with costs. Counsel’s fee Rs. 50/-.^ The 
outst andin g amount of security deposit 
shall be refunded to the petitioner. 

DVT/D V.C. Petition di smi ssed, 

AIR 1969 MADHYA PRADESH 65 
(V 56 C 22) 
p. V. DIXIT, C. J. 

AND G. P. SINGH,, J. 

Jagat Singh Choudhury, Petifioner v. 
M. P. Electricity Board and others, Kes- 

P °LfiscAPetn. No. 90 of 1967, D /- 24-9- 

19 (A) M. P. Industrial Rations Act (27 
of 1960), Ss. 31 (3), 61 (1) (A) (a), 61 (2) 
— Labour Court, powers of — Domestic 
enquiry not in conformity with standing 
orders — Enquiry into du**es can be 
made by Labour Court itself — Domes 
tic enquiry not held in compliance with 
JMSSF regulation - Same pnnciple 

applicable - (Civil Se™ces (Clas: ^ca- 
tion, Control and Appeal) Rules, R. 55). 

Tf the procedure of enquiry is govern- 
ed by stSS and an 

is dismis sed without an enquiry, 
the basis of a defective ^ 

SfsSiS &“jsB£a , {S£ £ 

S^e P oTSuS e is n fioverSbs 
to,- „ mho standing orders constitute 
the statutory toms of employment and 
SaSTSa effect when £ 

service of employees are presmbed.^ 

regulations made by to the 

esssfysra 

tlie domestic enquiry does not «»rfonn 

to a regulation ^^Qfi? SC^439 at 
mode of enquiry. AIR 1963 SC 4^ 

p - E |re°too reasons why a Labour 
cffi recognised to possess the ,»wer 
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(1963) AIR 1963 SC 439 (V 50)=* 

1962 Stipp (2) SCR 697 Bagalkot 
Cement Co v UK. Pathan 4 

Gulab Gupta, for Petitioner; B L. Seth, 
for Respondent No 1 
SINGH, J • The petitioner was employ- 
ed as a Supervisor by the Madhya Pra- 
desh Electricity Board. As a result of an 
enquiry held against him on certain 
charges, his services were terminated on 
18th June, 1964. The petitioner after 
Usual approach notice filed an applica- 
tion before the Labour Court, UJjaLn 
under section 32 of the Madhya Pradesh 
Industrial Relations Act, 1960 for re- 
instatement With back wages. The Labour 
Court came to the conclusion that the 
domestic enquiry was defective The 
Court then itself enquired into the 
merits of the charges after giving both 
parties opportunity to lead evidence It 
was finally held that four of the six 
charges were proved against the peti- 
tioner and the order of termination of 
his services was proper The petitioner 
then went up in revision before the 
Industrial Court, Indore, which was dis- 
missed on 14th December 1966 The 
petitioner has now come up under Arti- 
cles 226 and 227 of the Constitution and 
prays that the order of the Industrial 
Court and the Labour Court be quash- 
ed and the Electricity Board be directed 
to reinstate the petiUoner with full back 
wages and other benefits. 


2 The first point raised by the learn- 
ed counsel for the petitioner is that he 
was not given adequate opportunity to 
examine certain witnesses before the 
Labour Court. This point was not argu- 
ed by the petitioner before the Industrial 
Cuurt The petitioner therefore, cannot 
be allowed to urge this point under Arti- 
cle 22S 

3. It was next contended that tha 
Board by a notification Issued in Octo- 
ber, 1963 had applied the Civil Services 
(Classification. Control and Appeal) Rules 
as a regulation applicable to the employ- 
ees of the Board that because of this 
notification Rule 55 of the Civil Services 
(Classification. Control and Appeal) Rules 
applied to the petitioner that as the 
domestic enquiry held by the Board was 
not in accordance with Rule 55 it was 
wholly invalid and that as the matter 
was not governed by standing orders 
but by Rule 55 of the Civil Services 
(Classification. Control and Appeal) Rules, 
the Labour Court had no jurisdiction to 
enquire into the merits of the charges 
and after It was found that the enquiry 
was defective, the petitioner ought to 
have been reinstated. 

4. This is also a point which the peti- 
tioner did not argue before the Indus- 
trial Court. In that court it was never 


contended that the petitioner was govern- 
ed by Rule 55 of the Civil Services 
(Classification. Control and Appeal) 
Rules, and therefore, the Labour Court 
could not Itself enquire into the charges, 
The only point argued in this connec- 
tion before the Industrial Court was 
that, as the standing orders did not ap- 
ply to the petitioner, the termination of 
employment should have been set aside 
without any further enquiry The find- 
ing of the Industrial Court on that point 
was that if the standing orders did not 
apply, the petitioner was governed by 
ordinary law of master and servant and 
his services could be terminated for any 
act of dishonesty in the performance of 
his duties. As the petitioner did not 
argue the applicability of Rule 55 of 
the Civil Services (Classification, Con- 
trol and Appeal) Rules before the Indus- 
trial Court, he is not entitled to urge 
that point before us. Even otherwise wo 
are not at all impressed by the argu- 
ment We will assume in favour of the 
petitioner that Rule 55 of the Civil Ser- 
vices (Classification. Control and Appeal) 
Rules applied to him as a regulation 
made by the Electricity Board and the 
enquiry held against him did not comply 
with the requirements of that rule. 'Hie 

S uestion on this assumption Is whether 
le Labour Court could Itself, on an ap- 
plication for reinstatement made by tha 
petitioner enquire into the charges and 
after holding the charges proved dis- 
allowed the relief of reinstatement 
It is not disputed by the learned coun- 
sel for the petitioner that if the proce- 
dure of enquiry be governed by stand- 
ing orders and an employee be dismiss- 
ed without an enquiry or on the basis 
of a defective enquiry the Labour Court 
in an application made by the employee 
for reinstatement will have jurisdiction 
to enquire into the charges. According 
to the learned counsel this will not be 
the position when the mode of enquiry 
is governed by a regulation and not by 
standing orders. In our opinion, there is 
no room for any such distinction. The 
standing orders constitute the statutory 
terms of employment, Bagalkot Cement 
Co v R. K. Pathan, AIR 1963 SC 439 
at p 441, and similar Is the effect when 
conditions of service of employees are 
prescribed by regulations made by the 
employer under statutory powers. If m 
cases where the domestic enquiry is not 
lr conformity with the standing orders, 
the Labour Court can Itself enquire into 
the charges before ordering reinstate- 
ment of the employee, there is no rea- 
son why It should not have that power 
when the domestic enquiry does not con- 
form to a regulation which prescr ibes 
the mode of enquiry There are two 
reasons why a Labour Court is recognis- 
ed to possess the power of enquiring 
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Into the charges. Firstly, an enquiry by 
the Labour Court itself is more advan- 
tageous to the employee, for he gets the 
benefit of a verdict of the Court on the 
merits and is not left to another dome- 
stic enquiry by the employer which if 
properly carried is conclusive on merits; 
secondly, the Labour Court by itself 
enquiring into the charges gets the oppor- 
tunity of finally adjudicating the dispute 
and of doing justice between the parties 
thereby finally removing the cause of 
industrial strife. 

In Workmen of the Motipur Sugar 
Factory Private Ltd. v. Motipur Sugar 
Factory Private Ltd., AIR 1965 SC 1803 
a case under Section 10 of the Industrial 
Disputes Act, the Supreme Court advert- 
ed to this matter and it was observed as 
follows: 

“If it is held that in cases where the 
employer dismisses his employee without 
holding an enquiry, the dismissal must be 
set aside by the Industrial Tribunal only 
on that ground, it would inevitably mean 
that the employer will immediately pro- 
ceed to hold the enquiry and pass an 
order dismissing the employee once again. 
In that case, another industrial dispute 
would arise and the employer would be 
entitled to rely upon the enquiry which 
he had held in the meantime. This course 
would mean delay and on the second 
occasion it will entitle the employer to 
claim the benefit of the domestic enquiry. 
On the other hand, if in such cases the 
employer is given an opportunity to justi- 
fy the impugned dismissal on the merits, 
the employee has the advantage of having 
the merits of his case being considered 
by the tribunal for itself and that clean- 
ly would be to the benefit of the em- 
ployee. That is why this Court has con- 
sistently held that if the domestic en- 
quiry is irregular, invalid or improper, 
the tribunal may give an opportunity to 
the employer to prove his case and in 
doing so, the tribunal tries the _ merits 
itself This view is consistent witii the 
approach which industrial adjudication 
generally adopts with, a view to do jus- 
tice between the parties without relying 
too much on technical considerations and 
with the object of avoiding delay in the 
disposed of industrial disputes”. 

These considerations will also be appli- 
cable when the termination of services 
of an employee is challenged before a 
Labour Court under section 31 (3) of the 
Madhya Pradesh Industrial Relations Act 
on the ground that the domestic enquiry 
held by the employer did not conform 
to the requirements of Rule 55 of the 
Civil Services (Classification, Control 
and Appeal) Rules which the employer 
had made applicable to his employees in 
the form of a statutory regulation. The 
power of the Labour Court as conferred 


by sections 61 (1) (A) (a) and 61 (2) are 
as follows: 

"S. 61 (1) In addition to powers con- 
ferred under other provisions of this Act, 
a Labour Court shall have power to — 

(A) decide — , 

. (a) disputes regarding which applica- 
tion has been made to it under sub-sec- 
tion (3) of section 31 of the Act; 

x x x 

X Xx 

. x XX 

(2) For the purposes of deciding a dis- 
pute under paragraphs (A) of sub- 

section (1) it shall be lawful for the 
Labour Court to determine questions of 
fact relevant to the dispute.” 

The power thus conferred is to decide 
the dispute and all questions of fact 
relevant to the dispute. When the dis- 
pute . under section 31 (3) is concerning 
termination of employment on certain 
charges, the existence and merits of the 
charges are relevant questions of fact 
within the meaning of section 61 (2) and 
the Labour Court has power to decide 
these questions whether the conditions of 
service be regulated by standing orders 
or by statutory regulations. In our opi- 
nion the. Labour Court in the instant case 
had jurisdiction to enquire into the 
merits of the charges. 

5. Lastly it was pointed out that the 
Labour Court upheld the order of ter- 
mination on proof of four charges out of 
which according to the finding of the 
Industrial Court, two charges did not 
amount to misconduct. It was argued 
that the Industrial Court should not have 
upheld the order of the Labour Court on 
a finding that the two charges which 
were held by it to amount to misconduct 
were in themselves sufficient for termi- 
nating the petitioner’s employment. The 
four charges which the Labour Court 
found proved against the petitioner are 
as follows: 

(i) Giving connections without estimat- 
ed charges; 

pi) Giving connections without agree- 
ment; 

(iii) Shifting connections without tak- 
ing shifting charges according to rules; 
and 

(iv) Misappropriating the property of 
the Board. 

It will be seen from them that the third 
charge and the fourth one which related 
to the misappropriation of the property 
of the Board were serious charges and 
it could be very well said that they 
themselves were sufficient for passing 
an order terminating the petitioner’s ser- 
vices. The petitioner’s contention that it 
was not open for the Industrial Court to 
uphold the order of termination on these 
two charges alone is not correct. In the 
exercise of its revisional jurisdiction under 
section 66 of the Madhya Pradesh Indus- 



68 JVL P. (Prs. 5-61 K P (India} Pvt Ltd. v L T Commr (Dint C. J) A. L B. 


trial Relations Act, the Industrial Court 
Is not bound to set aside the order of 
Ihe Labour Court whenever any defect 
is pointed out In revision it can pass 
such order "as it thinks fit”. It was 
thus open to the Industrial Court to un- 
hold the order of the Labour Court on 
the ground that the two charges held 
to be proved were sufficiently serious 
to sustain the termination of employ- 
ment of the petitioner notwithstanding 
the fact that the two other charges also 
held to be proved did not amount to 
misconduct 

6 This petition fails and is dismissed. 
Counsels fee Rs. 75/- The outstanding 
amount of security shall be refunded to 
the petitioner. 

YPB/DV„C. Petition dismissed. 
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P V DIXIT a J 
AND G P SINGH. J 
New Precision (India) Pvt Ltd. Dewas, 
Applicant v Commissioner of Income-tax, 
Madhya Pradesh, Nagpur, Opposite Party. 

Misc. Civil Case No 343 of 1966. D /- 
17-9-1968 

Income Tax Act (1961), S 37 — Assesses 
Company engaged in manufacture of 
castings and parts of diesel engines — 
Company agreeing to pay certain sum to 
engineer of certain concern in considera- 
tion of his leaving service and joining 
assessee as director — Amount so paid 
is capital expenditure — Claim for deduc- 
tion under S 37 not maintainable. 

Where a company engaged in the 
manufacturing of certain parts of diesel 
engine agreed with the engineer of a 
certain concern to pay him certain amount 
in consideration of his leaving that con- 
cern and joining the assess ec-cam pan y 
as a director the amount so paid to the 
engineer ia a capital expenditure In res- 
pect of which the assessee cannot claim 
any deduction under Section 37 of the 
Income Tax Act 1961. 

There can be no doubt that the pay- 
ment which the assessee made to the 
engineer for procuring exclusively for 
its benefit his services, experience and 
technical knowledge for the manufacture 
of castings was an expenditure wholly 
and exclusively for the purpose of the 
business of the assessee-Company But 
an expenditure for the purpose of busi- 
ness may be of a capital nature and if 
it is of that nature then, it cannot be 
claimed as deduction under section 37 of 
the Act The question whether the amount 
expended by the assessee was in the 
nature of capital expenditure or areve- 


nue disbursement has to be decided on 
the facta of the case and a variety of 
circumstances, such as, the nature of ex- 
penditure, whether the payment was 
made once and for all or was a recurr- 
ing expenditure and whether the asset 
acquired was a source of permanent 
income or exhausted itself either during 
the year of acquisition or within a short 
period thereafter. AIR 1962 SC 680, FolL 
(Para 4) 

The expression "once and for all” 
denotes an expenditure which is made 
once and for rill for procuring an endur- 
ing benefit to the business as distinguish- 
ed from a recurring expenditure in the 
nature of operational expenses. When the 
words 'permanent' or 'enduring 1 are used 
in this connection it is not meant that 
the advantage which will he obtained 
will last for ever. The distinction which 
is drawn is that between more or less 
recurrent expenses involved in running 
a business and an expenditure for the 
benefit of the business as a whole eg. 
enlargement of the good-will of company, 
permanent improvement in the material 
or immaterial assets of the concern. The 
Word "asset,” is not confined to 'some- 
thing material’ . the asset or advantage 
may be of an impalpable or incalculable 
nature, (Para 5) 

If these principles are applied, the ans- 
wer seems clear that the payment to the 
engineer by the assessee was a capital 
expenditure. The expenditure was in- 
curred by the assessee once and for all 
for procuring the benefit and use of his 
service technical knowledge and experi- 
ence. It was not any recurring expendi- 
ture in the nature of "operational ex- 
penses” With that expenditure the 
assessee acquired an asset in the shape 
of his technical knowledge and practical 
experience for the purpose of manu- 
facturing castings and certain parts of 
diesel engines. The benefit of the ser- 
vices, technical knowledge and experience 
of the said engineer, was an advantage 
or asset for the enduring benefit of the 
ass e ssee ’s business. So long as the asses- 
aee retains the services of that engineer 
for its exclusive productive and manu- 
facturing purposes and express its value 
in its products, it is a fixed capital of the 
assessee (1939) 7 ITR 101 (CA) and AIR 
1968 SC 1131. Distinguished AIR 1955 SC 
89, Followed. (Para 6) 

Cases Referred Chronological Paras 
(1968) AIR 1968 SC 1131 (V 55)*= 

(1968) 69 ITR 692. Commr of 
L T v Ciha of India Ltd. 

(1962) AIR 1962 SC 680 (V 49)=” 

(1962) 44 ITR 689 Abdul Kayoom 
v C L T Madras 
(I960) AIR 1960 SC 1034 (V 47)- 
(1960) 40 ITR 67. Pmgle Indus- 
tries, Ahmed aba d v Co mmr of 
L T. Hyderabad 
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(1955) AIR 1955 SC 89 (V 42) = 


(1955) 27 ITR 34, Assam Bengal 
Cement Co. Ltd. v. Co mmr . of 
I. T. West Bengal 4, 5 

(1947) AIR 1947 Lah 162 (V 34) = 
(1947) 15 ITR 185 (FB), Benarasi- 
das Jagannath, In re 5 

(1939) 1939-7 ITR 101=21 Tax Cas 
528 (CA), British Sugar Manu- 
facturers Ltd. v. Harris (Inspector 
of Taxes) 7 

(1938) 61 CLR 337, Sun News- 
papers Ltd. and Associated News- 
papers Ltd. v. Federal Commr. of 
Taxation 5 

(1927) 13 Tax Cas 1 = (1927) SC 705, 
Co mmr . of Inland Revenue v. 
Granite City Steamship Co. 5 

(1926) 10 Tax Cas 155= (1925) 1 KB 
421, Atherton v. British Insulated 
and Helsby Cables Ltd. 5 

(1887) 1887-2 Tax Cas 239=4 TLR 
51, City of London Contract Cor- 
poration v. Styles 5 

K. A. Chitaley with V. S. Dabir, for 


Applicant; M. Adhikari, for Opposite 
Party. 

DIXIT, C. J.: In this reference under 
section 256 (1) of the Income-tax Act, 
1961, (hereinafter called the Act), at the 
instance of the assessee M/s New Preci- 
sion (India) Private Ltd., Dewas, the 
question which the Income-tax Appellate 
Tribunal has referred to us for decision 
is: 

"Whether on the facts and in the cir- 
cumstances of the case, the stun of Rupees 
40,100/- paid to Shri B. V. Mahabale is 
expenditure allowable u Is 37 of the 
Income-tax Act; 19617” 

'2. The material facts are that the 
assessee-company was incorporated on 
22nd July 1960. The share holding of the 
company, as on 30th June 1961, was 
thus — 

(i) 260 shares held by Shri and Sint 

Desai, . , 

(ii) 240 shares held by Shri Gaik wad, 

(iii) 50 shares held by Shri B. Y, 
Mahabale, and 

(iv) 100 shares held by Smt. Kusuma- 
wati Mahabale wife of Shri B. V. Maha- 
bale. 

The company was engaged in the manu- 
facture of certain parts of diesel engines. 
Prior to the incorporation of the asses- 
see-company , there was a firm consisting 
of Shri Desai and Shri Gaikwad doing 
the business of manufacturing certain 
parts of diesel engines. This firm used to 
purchase castings from M/s Mysore Kir- 
losker Ltd. As there was some difficulty 
in get ting timely supply of castings from 
M/'s Mysore Kirlosker Ltd., the assessee- 
company started its own foundry to make 
the castings. Shri B. V. Mahabale was 
first in the service of M/s Mysore Kir- 
losker Ltd. as an engineer. He agreed to 


Commr. (Dixit C. J.) [Prs. 1-4] M. P. 69 

leave the service of M/s Mysore Kirlos- 
kar Ltd. and join the assessee-company 
as a Director, on the condition of the 
company paying him Rs. 40,000/- being 
the amount which he would be required 
to pay to M/s Mysore Kirloskar Ltd., as 
liquidated damages, before the expiry of 
the period of his contract with that con- 
cern. This condition was accepted by the 
assessee-firm, and on 12th and 23rd 
December 1960 payments totalling 
Rs. 40,100/- were made directly by the 
assessee-finn to M/s Mysore Kirloskar 
Ltd. After this payment, Shri B. V. 
Mahabale left the service of M/s Mysore 
Kirloskar Ltd, and joined the assessee- 
company on 1st March 1961 on a monthly 
remuneration of Rs. 3,000/-. 

3. In the assessment proceedings for 
the assessment year 1962-63, for which 
the relevant previous year ended on 30th 
June 1961. the assessee sought to deduct 
Rs. 40,100/- on the ground that this was 
an expenditure not of a capital nature 
hut wholly and exclusively laid out for 
the purposes of business under S. 37 of 
the Act. This claim was disallowed by 
the Income-tax Officer and, on appeals, 
by the Appellate Assistant Commissioner 
and the Tribunal. 

4. There can be no doubt that the 
payment pf Rs. 40,100/-, which the asses- 
see made to M/s Mysore Kirloskar Ltd. 
for procuring exclusively for its benefit 
the services, experience and technical 
knowledge of Shri Mahabale for the 
manufacture of castings, that is to say, 
for the purpose of setting the profit- 
earning machinery in motion, was an 
expenditure wholly and. exclusively for 
the purpose of the business of the asses- 
see-company. But an expenditure for the 
purpose of business may be of a capital 
nature; and if it is of that nature, then 
it cannot be claimed as deduction under 
section 37 of the Act. The question, 
therefore, is whether the amount of 
Rs. 40,100/- expended by the assessee 
was in the nature of capital expenditure 
or a revenue disbursement. Whenever 
such a question arises in any case, it has 
to be decided on the facts of the case 
aad a variety of circumstances, such as 
the nature of expenditure, whether the 
payment was made once and for all or 
was a recurring expenditure and whe- 
ther the asset acquired was a source of 
permanent income or exhausted itself 
either during the year of acquisition or 
within a short period thereafter. As 
observed by Hidayatullah J. (as he then 
was) in the majority judgment of the 
Supreme Court in Abdul Kayoom v. 
C. I. T., (1962) 44 ITR 689: (AIR 1962 SC 
680); 

"What is attributable to capital and 
what to revenue has led to a long string of 
cases here and in the English Courts. 
The decisions of this court reported In 
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Assam Bengal Cement Co. Ltd. v C om- 
missioner of Income-tax, (1955) 27 ITR 
34 {AIR 1955 SC 89) and Pmgle Indus- 
tries case, (1960) 40 ITR 67 (AIR 1960 
SC 1034) have considered all the lead- 
ing cases, and have also indicated the 
tests, -which are usually applied in such 
cases. It is not necessary for us to cover 
the same ground again Further none of 
the tests is either exhaustive or universal. 


Each case depends on Its own facts, 
and a close similarity between one case 
and another Is not enough, because even 
a single significant detail may alter the 
entire aspect In deciding such cases, one 
should avoid the temptation to decide 
cases (as said by Cordozo) (The nature 
of the Judicial Process, P 20) by match 
ing the colour of one case against the 
colour of another To decide, therefore, 
on which side of the line a case falls, its 
broad resemblance to another case 13 not 
at all decisive. What is decisive is the 
nature of the business, the nature of 
the expenditure, the nature of the right 
acquired, and their relation inter se and 
this is the only key to resolve the issue 
in the light of the general principles which 
are followed in such cases.” 


5 In (1955) 27 ITR 34 (AIR 1955 SC 
80) the principles laid down by a Full 
Bench of the Lahore High Court in 
Benarsidas Jagannath, In re, (1947) 15 
ITR 185 (AIR 1947 Lah 162) (FB) which 
must be borne in mind for deciding 
whether the expenditure is 'revenue” or 
* capital expenditure, were approved by 
the Supreme Court The Lahore High 
Court formulated the principles In the 
following words — 


1 Outlay Is deemed to be capital 
when it is made for the initiation of a 
business, for extension of a business, or 
for a substantial replacement of equip- 
ment; vide Lord Sands in Commissioners 
of Inland Revenue v Granite City Steam 
ship Company (1927) 13 Tax Cas 1 at 
j> 14. In City of London Contract Cor- 
poration v Styles, (1887) 2 Tax Cas 239 
at p 243 Bowen, L. J„ observed as to 
the capital expenditure as follows: 


•You do not use It "far the purpose 
of” your concern, which means, for the 
purpose of carrying on your concern, but 
you use it to acquire the concern 


2. Expenditure may be treated as pro- 
perly attributable to capital when it Is 
made not only once and for all, but with 
a view to bringing into existence an 
asset or an advantage for the enduring 
benefit of a trade: vide Viscount Cave. 
L C. in Atherton v British Insulated 
and Helsby Cables Ltd. (1926) 10 Tax 
Cas 155. If what is got nd of by a lump 
sum payment is an annual business ex 

E e chargeable against revenue, the 
j sum payment should equally be 


regarded as a business expense, but If the 
lump sum payment brinies in a capital 
asset, then that puts the business on 
another footing altogether Thus, if 
labour saving machinery was acquired, 
the cost of such acquisition cannot be 
deducted out of the profits by claiming 
that it relieves the annual labour bdi 
the business, has acquired a new asset, 
that is. machinery 

The expressions ‘enduring benefit* or 
‘of a permanent character' were intro- 
duced to make it dear that the asset or 
the right acquired must have enough 
durability to justify its being treated as 
a capital asset. 

3. Whether for the purpose of the ex- 
penditure. any capital was withdrawn, 
or in other words, whether the object 
of incurring the expenditure was to 
employ what was taken In as capital of 
the business. Again, it Is to be seen 
whether the expenditure Incurred was 
part of the fixed capital of the business 
or a part of its circulating capital Fixed 
capital is what the owner turns to profit 
by keeping It in his own possession. Cir- 
culating or floating capital la what he 
makes profit of by parting with it or 
letting it change masters. Circulating 
capital is capital which Is turned over 
and in the process of being turned over 
yields profit or loss. Fixed capital, on 
the other hand. Is not Involved directly 
in that process and remains unaffected 
by it. 

Bhagwati J„ delivering the judgment of 
the Supreme Court In (1955) 27 ITR 34 
(AIR 1955 SC 89) (supra) said that the 
expression once and for all used by 
Viscount Cave. L. C. in (1926) 10 Tax 
Cas 155 is used to denote an expendi- 
ture which Is made once and for all for 
procuring an enduring benefit to the 
business as distinguished from a recurr- 
ing expenditure in the nature of opera 
tional expenses He quoted with 
approval the following observations of 
Latham C J k _S\irs> JApjKsnarars Ltd. 
and Associated Newspapers Ltd. v Fede- 
ral Commissioner of Taxation, (1938) 61 
CLR 337 at p. 355 — 


"When the words ‘permanent* or 
‘enduring* are used in this connection it 
is not meant that the advantage which 
will be obtained will last for ever The 
distinction which is drawn Is that be- 
tween more or less recurrent expenses 
Involved in running a business and an 
expenditure for the benefit of the bus! 
ness as a whole” eg. — enlarge- 
ment of the good will company” — - “per- 
manent improvement in the material or 
immaterial assets of the concern 
It must be noted that the word "asset 
as Lord Atkinson pointed out in Ather 
ton s case, (1926) 10 Tax Cas 155 (supra) 
is not confined to "something material 
the asset or advantage may be of an 
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impalpable or incalculable nature: See 
(1955) 27 ITR 34 :(AIR 1955 SC 89) 
(supra). These are the principles -which 
have to be applied in order to determine 
here whether the expenditure of Rupees 
40,100/- incurred by the assessee-com- 
pany was capital expenditure or reve- 
nue expenditure. 

6. If these principles are applied to 
I the facts of this case, the answer seems 
clear that the payment of Rs. 40.100/- 
by the assessee was a capital expendi- 
ture. The expenditure was incurred by 
the assessee once and for all for . 

;ing the benefit and use of Shn Maha- 
bale’s service, technical knowledge and 
experience. It was not any recurring 
expenditure in the nature of opera- 
tional expenses”. With that expenditure 
the assessee acquired an asset in the 
shape of Shri Mahabale’s technical know- 
ledge and practical experience _ for the 
purpose of manufacturing castings and 
certain parts of diesel engines. The ex- 
penditure was not incurred for the pur- 
pose of earning profits in the conduct of 
the assessee’s business. The asset, which 
the assessee acquired, no doubt cannot 
be compared with factory or office build- 
ings, plant or machinery. The technical 
knowledge and practical «Penence of 
Shri Mahabale was an intangible ambi 
ence pervading the production and 
manufacturing organisation of the asses- 
see. 

The benefit of the services ^ technical 
knowledge and experience of Shn Maha- 
bale, which the assessee acquired exclu- 
sively after paying Rs. 40.100/- to M/s 
Mysore Kirloskar Ltd. was an advantage 
or asset for the endunng benefit of the 
assessee’s business. So long as the asses- 
see retains the services of Shn Maha 
bale, for its exclusive productive and 
manufacturing purposes and express ib; 
value in its products, it is. one may say, 
a fixed capital of the assessee. The 
assessee acquired a source of knowledge 
[and experience helpful m the manufac- 
ture of the castings and certam parts of 
diesel engines; and thus by making a 
I payment of Rs. 40.100/- secured an 
enduring advantage and an asset, _^iuch 
l Is a capital asset of its ^u^ess- o 
Judgment, on the application oftne tests 
laid down by the Supreme Court to the 
facts of this case there can be no doubt 
that the expenditure of Rs. 4U.1UU/ , 
which the assessee incurred, was witiia 

view to procuring an e L 0 ? L a tuti^. 
for the enduring benefit of its business. 

7. The question, which we are requir- 
ed to answer, is not directly covered by 
anv authority- ” Shri Chitale, leaned 
coun^l appearing for the assessee. how- 
ever, referred us tothe decisions in Bri- 
tish Sugar ManufacturersLtd. ^-Harris 
(Inspector of Taxes), (1939) 7 1J-R 


(CA) and C. L T. v. Ciba of India Ltd, 
(1968) 69 ITR 692 :(AIR 1968 SC 1131) 
as authorities supporting to some extent 
the view that the expenditure incurred 
by the assessee was a revenue expendi- 
ture which the assessee-company was en- 
titled to deduct under section 37 of the 
Act. In our opinion, the cases cited by 
the learned counsel for the assessee are 
not of much assistance and are clearly 
distinguishable. 

In (1939) 7 ITR 101 (CA) (supra), a 
company engaged in the manufacturing 
business agreed with two other com- 
panies to pay them a stated percentage 
of its "net profits” in consideration of 
their giving to the company the full 
benefit of their technical and financial 
knowledge and experience, and giving to 
the company and its directors, advice to 
the best of their ability respectively 
on all questions of or relating to manu- 
facture and finance and disposal of the 
company’s products. Greene, M. R., pre- 
siding over the Court of Appeal, held 
that the payment made by the assessee- 
company to the other two companies of 
a certain percentage of its net profits 
was a sum which the assessee was en- 
titled to deduct as being "money wholly 
and exclusively laid out or expended for 
the purposes of trade”. He took the 
view that the agreement between the 
assessee-company and the other two 
companies was an agreement for remu- 
neration by way of a commission re- 
presenting a percentage of 'profits’ for 
services to be rendered to the company. 
He said "in other words, it is nothing 
more or less than a very common type 
of agreement under which officers of 
companies are remunerated by a commis- 
sion on ’profits’, which after all is simply 
a share of 'profits’, provided that the 
word 'profits’ is construed in the right 
sense”. 

In the payment made by the assessee 
here to M/s Mysore Kirloskar Ltd., there 
is no element of any remuneration at all. 
The payment was a price paid to M/s 
Mysore Kirloskar Ltd. once and for all 
by the assessee for securing for its ex- 
clusive benefit the services, technical 
knowledge and experience of Shri Maha- 
bale. 


8. In the other case, namely, (1968) 
69 ITR 692 :(AIR 1968 SC 1131) (supra), 
the assessee-company was an Indian sub- 
sidiary of Ciba Ltd. of Basle, a Swiss 
company engaged in the development 
manufacture and sale of medical and 
pharmaceutical preparations. By an 
agreement concluded between the asses* 
see and the Swiss company, the latter 
undertook to deliver to the assessee all 
processes, formulae, scientific data, worK- 
ing rules and prescriptions pertaining 
the manufacture or processing of pro- 
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ducts discovered and developed in the 
Swis3 company’s laboratones and to 
communicate the results of its research 
work, and also granted to the assessee 
full and sole right end licence under the 
patent listed in the agreement to make 
use, exercise and vend the inventions 
specified therein in India. In considera- 
tion of the right to receive scientific and 
technical assistance, the assessee agreed 
to make contributions of 5p.c., 3 pc. and 
2 pc. respectively of the net sale price of 
the products sold by the assessee towards 
(3) technical consultancy and technical 
service rendered and research work done, 
(ii) cost of raw material used for experi- 
mental work, and (ui) royalties on trade 
marks used by the assessee. 

The Supreme Court held that the con- 
tribution made by the assessee to the 
Swiss firm towards technical consultancy 
and technical services rendered, cost ot 
raw materials used for experimental 
work, and the royalties was allowable 
as a business expenditure under S 10 
(2) (xv) of the Indian Income-tax Act, 
1922, This case is also clearly distin- 
guishable. As pointed out by the 
Supreme Court, the assessee Ciba of 
India Ltd. did not under the agreement 
become entitled exclusively, even for the 
period of the agreement, to the patents 
and trade marks of the Swiss company? 
It had merely access to the technical 
knowledge and experience in the phar- 
maceutical field which the Swiss com- 
pany commanded, by making that techni- 
cal knowledge available the Swiss com- 
pany did not part with any asset of its 
business, nor did the assessee acquire any 
asset or advantage of an enduring nature 
for the benefit of its business Here, the 
assessee obtained the services of Shn 
Mahabale exclusively for its own bene- 
fit; it was not as if the assessee allowed 
Shri Mahabale to continue In the ser- 
vice of M/s Mysore Kirloskar Ltd. and 
then entered into an agreement with 
M/s Mysore Kirloskar Ltd. for being 
allowed to draw for the purpose of 
carrying on its business as manufacture 
of certain parts of diesel engines, upon 
the technical knowledge and experience 
of Shn Mahabale in consideration of 
some periodical payment to M/s Mysore 
Kirloskar Ltd. M/s Mysore Kirloskar 
Ltd. parted with an asset, namely, the 
services, expenenee and technical know- 
ledge of Shn Mahabale and the assessee 
company acquired it 

9. For all these reasons, our answer 
to the question placed before us for 
decision is that the sum of Rs. 40,100/- 
paid to Shn B V Mahabale was a capi- 
tal expenditure in respect of which the 
assessee could not claim any deduction 
under section 37 of the Act The asses- 


Champalal /Dixit C. J.) 
see shall pay costs of this reference. 
Counsel’s fee Is fixed at Rs. 200/-, 
GDR/D.V.C. Reference answered 

accordingly. 
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P. V, DIXIT C J 
AND G P. SINGH, J. 
Commissioner of Income Tax, M. P. and 
Nagpur, Applicant v Champalal Sukh- 
ram. Opposite Party. 

Misc. Civil Case No. 231 of 1967 D/- 24- 
0-1968 

(A) Income-tax Act (1922), S. 28 (1) — 
Income-tax Act (1961), S 271 (1) (e) — 
Penalty proceedings under S 271 (1) (c) 
Income-tax Act 1961, for defaults refer- 
red toinS 28 (1) of Income-tax Act, 1922 
in respect of assessment year ending 31- 
3-1962 — Proceedings could be validly 
initiated under S. 271 of 1961 Act 

An assessee is liable to penalty under 
S 271 (1) of the 1961 Act for default 
referred to in S 28 /l) of the 1922 Act 
In respect of any assessment for the year 
ending 31-3-62 or any earlier year, 
which Is completed on or after 1-4-1962 
Penalty proceedings could validly be ini- 
tiated under S 271 of the 1961 Act 
(1967) 64 ITR 285 (MP). FolL 

(Para 6) 

(B) Income-tax Act (1922), S. 28 (1) — ■ 
Income-tax Act (1961). S. 271 (1) — * 
Penalty proceedings for concealment of 
income — Question of fact — To be deter- 
mined on circumstances of case — Nature 
of aucb proceedings. 

The question whether an assessee has 
concealed particulars of his income or 
whether he has committed an offence in 
fids connection is a question of fact to he 
determined on the circumstances of the 
case The Income-tax Officer must him- 
self expressly find in penalty proceed- 
ings that the explanation given by the 
assessee was false before imposing a 
penalty for concealment of income Such 
proceedings are penal proceedings and 
should not be treated as proceedings for 
imposition of additional tax. AIR 3968 
Madh Pra 103, FolL 

(Paras 7 and 8) 
Cases Referred Chronological Paras 
0968) AIR 1968 Madh Pra 103 
(V 55) « 1968-67 ITR 337=1967 
MPU 827. Commi of Income Tax 
v Pun] abhai Shah 7 

(1967) 1967-64 ITR 285=1966 MPU 
1118, Kishan Lai v. Commr of 
Income Tax 6 

PS Khirwadker, for Applicant, R.K. 
Tankha, for Opposite Party 
RL/KL/F71/68 
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DIXIT, C. J.: In this reference under 
section 66 (1) of the Indian Income-tax 
Act, 1922, at the instance of the Com- 
missioner of Income-tax, the Income-tax 
Appellate Tribunal has referred the fol- 
lowing two questions to this Court for 
decision — 

"1. Whether in respect of the assess- 
ment for 1961-62 made under the provi- 
sions of the Indian Income-tax Act, 1922, 
penalty proceedings could be validly ini- 
tiated and concluded under section 271 
read with section 274 of the Income-tax 
Act, 1961? . „ , . 

2. If the answer to question No. 1 is 
in the affirmative, whether on the facts 
in the circumstances of the case, the 
assessee had concealed the particulars of 
his income or given inaccurate particu- 
lars thereof within the meaning of S. 271 
(1) (c) so as to justify the imposition of 
penalty? 

2. The material facts are that the 
assessee is an individual carrying on 
money lending business. In the assess- 
ment proceedings for the assessment year 
1961-62 the Income-tax Officer added 
two sums, namely, Rs. 3,800/- and Rupees 
15,000/- as assessee’s income from undis- 
closed sources. The first amount repre- 
sented credits of Rs. 2000/- on 14th 
August 1960 and Rs. 1800 /- on 25th 
-t September 1960 in fte account of one 
Harikishan Sitaram. The Income-tax Offi- 
cer did not accept the statement of Han- 
kishan Sitaram that these amounts were 
genuine advances to him by the assessee. 
He concluded that the deposits totalling 
Rs. 3,800/- were the assessee s ownsecret- 
ed profits. The assessee claimed that the 
amount of Rs. 15,000/- was J^eived by 
him from his separated brother Murfi 
dhar on 10th June 1960. It was stated 
that in 1958 the assessee a^ ^urhdhar 
decided to start motor transport business 
jointly and for this purpose Rs. 15 J? 0 .V' 
were credited to the joint account of tbe 
assessee’s minor son and Murlxdhm s 
minor son. Later on, the assessee dead 
ednot to take part in the business amh 
therefore, the joint account of themino 
SSrSE Closed by transferring .the 

amount of Rs. 15000 - to the debit of 
the minor son of Murhdhar alone. The 
Income-tax Officer did not accept the 

statement of the assessee that the amount 

of Rs 15000/- was owed by Murlidnar 
to the assessee He treated .the. mm of 
Rs. 15000/- credited on 10th June 19b 
as the assessee’s own income &rthe 
material vear from undisclosed sources, 
t for the 

was completed under secfaon23(3)°f 
the Indian Income-tax Act, 1922, on l/u 
July 1963. 

3. In the course of assessment, pro- 
ceedings, the Income-tax Officer issued 
a notice to the assessee to show ^cause 
why a penalty under section 271 (1) (c) 


of the Income-tax Act, 1961, should not 
be imposed on him for concealing the 
particulars of his income represented by 
the amount of Rs. 18,800/- added as 
income from undisclosed sources. These 
proceedings were subsequently taken up 
by the Inspecting Assistant Commissioner 
as competent authority to levy penalty 
under the Income-tax Act, 1961, and ulti- 
mately a penalty of Rs. 7,500/- was levi- 
ed. 


4. The assessee then preferred an ap- 
peal before the Tribunal against the 
quantum of assessment as well as the 
penalty levied. The Tribunal upheld the 
addition of Rs. 3,800/- and Rs. 15,000/- 
as the assessee’s income from undisclos- 
ed sources. It, however, set aside the 
order of the Inspecting Assistant Com- 
missioner imposing the penalty taking 
the view that as the assessment for the 
year 1961-62 was completed under sec- 
tion 23 (3) of the Indian Income-tax Act, 
1922, no penalty could be imposed under 
section 271 (1) of the Income-tax Act, 
1961, and, further, that the addition of 
certain unexplained cash credits by it- 
self did not justify the levy of penalty 
for concealment of income. 


5. The answer to the first question 
is obvious from the provisions of S. 297 
(2) (g) of the Income-tax Act, 1961. That 
provision says that notwithstanding the 
repeal of the Indian Income-tax Act, 
1922, any proceeding for the imposition 
of a penalty in respect of any assessment 
for the year ending on the 31st March 
1962, or any earlier year, which is com- 
pleted on or after the 1st April 1962, 
ma y be initiated and such penalty may 
be imposed under this Act. Here, the 
assessment was for the year 1961-62. 
The assessment was completed on 17th 
July 1963, that is after 1st April 1962, 
when the 1961 Act came into force. There- 
fore, clause (g) of section 297 (2) was 
plainly attracted for the initiation of 
proceedings for the imposition and the 
levy of penalty under the Act of 1961. 
The reasoning given by the Tribunal 
that as section 271 (1) of the 1961 Act 
uses the expression "in the course of any 
proceedings under this Act” and as the 
assessment proceedings in this case were 
under the 1922 Act, therefore, S. 271 
could not be invoked for levy of penalty 
is altogether fallacious. Under clause (g) 
of section 297 (2) the initiation of pro- 
ceedings for imposition of penalty and 
the levy of penalty under the Act of 
1961 is not with reference to the fact 
whether the assessment was made under 
the 1961 Act or the 1922 Act. That apart, 
in this case the return having been fil- 
ed on 19th October 1961, that is, before 
the commencement of the 1961 Act, the 
assessment under the 1922 Act was by 
virtue of the provisions of section *-»/ 
(2) (a) of the Act of 1961. The proceed- 
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legs for assessment under the Act of 
1922 were the proceedings under the 1961 
Act itselt 

6 The matter Is really concluded by 
i he decision of a Division Bench of this 
Court in Kishanlal v. C. I. T„ 1967-64 
ITR 285 (UP) In that case. It has been 
held that an assessee Is liable to penalty 
under sertion 271 (l) of the 1961 Act for 
defaults referred to In section 28 (1) of the 
1922 Act In respect of any assessment 
for the year ending on 3lst March 1962 
or any earlier year which is completed 
on or alter 1st April 1962. All that has 
been said in the case of Kishanlal. 1967— 
64 ITR 285 (MP) (supra) applies here 
with greater force, and It must be held 
that in the present case penalty proceed- 
ings could validly be Initiated under sec- 
tion 271 of the 1961 Act 

7 The other question placed before 
us for decision is really a question of 
fact In C. L T v Punjabhai Shah, 1968- 
67 ITR 337 - 1967 MFLJ 827 (AIR 1968 
Madh Pra 103) It has been held by a Divi- 
sion Bench of this Court that the question 
whether an assessee has concealed parti- 
culars of his income or whether he ha3 
committed an offence m this connection Is 
a question of fact to be determined on 
the circumstances of the case In. that 
case. It has also been observed — 

"Now, a penalty under section 28 (l) 
(c) of the 1922 Act or section 271 (1) 
(c) cf the 1961 Act can be imposed on 
an assessee only if the authority men- 
tioned In those provisions is satisfied 
that the assessee has concealed the par- 
ticulars of his Income. The penalty pro- 
ceedings. being in their very nature 
penal proceedings, the degree or quan- 
tum of proof for finding an assessee 
guilty Is that of a criminal prosecution. 
The assessment proceedings and penalty 
proceedings are different in their nature. 
The findings given in assessment pro- 
ceedings are no doubt relevant and 
admissible in penalty proceedings. But 
they do not operate as res judicata so as 
to preclude the production of other evi- 
dence m penalty proceedings to show 
that the assessee concealed his income or 
to rebut this charge. Again, the bare fact 
that the explanation offered by the asses- 
see In the assessment proceedings was 
rejected and it was held in those proceed- 
ings that he had concealed his income or 
that the explanation wa3 unsatisfactory 
by itself cannot be made the basis of the 
conclusion that he has been guilty of 
deliberately concealing the particulars of 
his income. No doubt, if the assessor's 
explanation is found to be deliberately 
false, then it is possible to infer that he 
concealed his income. But the authority 
competent to impose a penalty must ex- 
pressly fm d that the assessee's explana- 
tion is false.” 


The Income-tax Officer must himself ex- 
pressly fmd In penalty proceedings that 
the explanation given by the assessee was 
false before imposing a penalty for con- 
cealment of income. In the present case, 
the Inspecting Assistant Commissioner no 
doubt held that the assessee had deli- 
berately furnished Inaccurate particulars 
of his income But his approach to the 
matter of imposition of penalty was 
vitiated by the fact that he treated the 
penal proceedings as proceedings for 
imposition of additional tax and observed 
that the quantum of evidence required 
for levy of penalty would be the same as 
required for the purpose of inclusion of an 
additional amount In the total income cf 
the assessee for the purpose of assess- 
ment. The Tribunal, however, nghtiy 
treated the penalty proceedings as penal 
proceedings But it did not expressly 
find that the assessee had deliberately 
concealed particulars of his income The 
tribunal took the view that the bare fact 
that the assessee’s explanation was not 
satisfactory or that it was false did not 
justify the imposition of penalty when 
there was no conclusive proof about the 
concealment of particulars of incoma 
The finding reached by the Tribunal that 
the assessee did not conceal particulars 
of his Income is a finding on a question 
of fact As the second question is f 
question of fact we refuse to answer It 

8. For these reasons, our answer to 
the first question Is in the afflnnauva 
We decline to answer the second ques- 
tion as It is a question of fact Tha 
assessee shall have costs of this refer- 
ence. Counsels fee is fixed at Rs. 100/-. 
DGB/D V.C. Reference answered 

accordingly. 
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SHTV DAYAL 
AND S P BHARGAVA. jj 
G walior Sugar Co Ltd. Dabra, Appel- 
lant v ShyamSaran Gupta and Co., Kan- 
pur, Respondent 


Letter Patent Appeal No 12 of 1967. 
D/- 18-9-1968, from judgment of 

Pandey J in Company Petn. No 7 ox 
1965 D/- 28-7-1967 


(A) Companies Act (1956), Ss. 439 and 
243 — Companies (Court) Rules (1959). 
R. 99 and Form No 48 — Expression 
* Other persons” in Form 48 — Whether-- 
restricted to those enumerated in S. 439. 


Section 439 of the Companies Act 
enacts that an application to the Court 
for winding up of a Company shall be 
by a petition. Those who can present 
such petition are enumerated. A ere- 
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ditor falls under clause (b) and a con- 
tributory under clause (c). If the inten- 
tion of the words "other persons” in 
Form No. 48 was to limit it to the other 
persons specified in S. 439, then the 
words "Other persons” were bound to be 
qualified by the expression "specified m 
S. 439 (1)”. In the absence of those 
words, the expression “Other persons 
cann ot be limited to Company, the Regis- 
trar and the person authorised by the 
Central Government in that behalf, rna 
case falling under S. 243. (Para 6) 


(R) Companies Act (1956), S. 439 
Companies (Court) Rules (1959) R. 99, 
Form No. 48 — Words "Other persons 
in Form 48 — Construction — Rule ol 
ejusdem generis — When applies. 

It is the first principle of construction 
of statutes that the words should _ be 
given their plain and natural meaning. 
Ejusdem generis rule is founded upon 
the idea, that if the legislature intended 
the general words to be used in the un- 
restricted sense, the particular classes 
would not have been mentioned. But 
when the language of L,th e statute is plam 
and there is no uncertainty, the rule has 
no application. It is essential for its ap- 
plication that the specified words before 
the general words must constitute a cate- 
gory or genus. It is neither easy nor 
( advisable to lay down any general rule 
"for arriving at the intention of the legis- 
fatoTwhere a line of limitation must 
precisely be fixed. If on a wider ^arrn- 
nation of the scope of the enactment it 
Sm be seen that the general words, al- 
KJg fey follow the particular words 
Hd be construed generally, effect 
mi,cu be given to the intention of tne 
framers as gathered from tiie ^ 

vev Thus it is quite dear that every 
person whose interests are likely to be 
affected adversely or favourably is en 
titled to oppose or support a 
for winding up of a Company uu^ 
tion 439 of the Companies Act SuchPer 
son is within the expression any other 
•nerson” in Form 48, read with K. yy °~ 
tiie Companies (Court) Rules, when a 
gldtior by Petition prays tew»dn* 
im nf a company and that company 

the managing agent letter ^or 

and the former is surety of the ktteriw 
huge loans and advances made 
f at other Company has thenght to 

intervene and oppose * atr 1922 

petition. Case law discussed AIR 1922 

PC 112 and Am^m pc m V 

85S ^SWacWSS- 

1966-1 SCR 304. Bhanu Pratep 
Singh v. Asstt. Custodian, hr g 

Bahraich __ 

C19651 AIR 1965 SC 1167 (V 52)== 

(1965) 2 SCR 192, Hamdard Dawa- 
khana (Wakf) v. Union of India 


8 


(1964) AIR 1964 SC 1882 (V 51) = 

1964-8 SCR 50, Jagdish Chandra 
v. Kajaria Traders (Ind) Ltd 8 

(1960) AIR 1960 SC 1080 (V 47) = 

1960-3 SCR 887, K. K Kochuni 
v. States of Madras and Kerala 8 

(1959) 1959-1 QB 204 = 1958-3 All 
ER 344, Rands v. Oldroyd 10 

(1957) AIR 1957 SC 521 (V 44) = 

1957 SCJ 557, Lilawati Bai v. 
Bombay State 9 

(1956) 1956-2 All ER 254=1956-3 
WLR 21, Culley v. Harrison 9 

(1955) AIR 1955 SC 810 (V 42)=1955-2 
SCR 367, State of Bombay v. Ali 
Gulshan 8 

(1934) AIR 1934 PC 213 (V 21) = 

TT.~R 56 All 634, Bisheshwar v. 

Parath Nath 13 

(1922) AIR 1922 PC 112 (V 9) = 

ILR 3 Lah 127, Chajju Ram v. 

Neki 13 

(1890) 1890-15 AC 506=60 LJ QB 
89, Cox v. Hakes 10 

(1889) 22 QBD 744 = 58 LJQB 443, 
Nutton v. Wilson 10 

(1859) 28 LJ MC 213=2 E&E 77, 

R. v. Edmundson 10 

K K. Dubey Govt Advocate, for Ap- 

pellant; J. S. Verma, for Respondent 

SHIV DAYAL, J.: This appeal under 
Letters Patent of this Court is from the 
order dated 28 July 1967 passed by Pan- 
dey. J., in Company Petition No. 7 of 
1965, whereby the appellant’s application 
for leave to intervene was rejected 


2. Shyamsaran Gupta _ (respondent) 
made an application for winding up of 
the company, named "Sir J. _P. Shnvas- 
tava and Sons (M.B.) Private Ltd, 
Dabra”, (hereinafter called the "Debtor- 
company’), on the ground that the com- 
pany is unable to pay its debts within 
the meaning of section 433 (e) of the 
Companies Act, 1956. Under clause (f) 
of that section, a company may also be 
wound up, lithe Court is of opinion that 
it is just and equitable that the company 
should be wound up. When the peti- 
tion for winding up was advertised under 
Rule 99 of the Companies (Court) Rules, 
1959, the Gwalior Sugar Co. Ltd, Dabra 
(hereinafter called the 'intervener ) 
applied for leave to intervene, as it desir- 
ed to oppose the petition. Its application 
was rejected on the ground that the 
intervener is neither a creditor, nor a 
contributory, nor does it come within the 
expression "other person desirous of sup- 
porting or opposing the making of an 
order on the said petition”, within Form 
No. 48 contained in the said Rules. 


3. The appellant contended before us, 
s before the learned single Judge, that 
he debtor-company is the Managing 
igent. It has a large number of luuy 
laid up shares in the intervening com- 
,any; that the debtor company has 
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guaranteed payment ot loan which the 
intervening company borrows from time 
to tim e from certain banks, and that the 
winding up of the debtor-company 
would enormously affect the working of 
the intervening company Thus the 
intervening company has substantial 
interest in opposing the petition for 
winding up 

4 There is no dispute that the only 
provision which enables the supporting 
or opposing a petition for winding up is 
contained in Rule 99 of the Companies 
(Court) Rules 1959, read with Form 
No 48 

That Rule reads thus: 

Advertisement of petition. Subject to 
any directions of the Court, the petition 
shall be advertised within the time and in 
the manner provided by Rule 24 of these 
Rules The advertisement shall be in 
Form No 48” 

Rule 24 is a general Rule for advertise- 
ment of petition. 

5 The relevant portion of Form No 48 
Is in these words: 

"Any creditor, contributory or other 
person desirous of supporting or oppos- 
ing the making of an order on the said 
petition should send to the petitioner or 
his advocate notice of his intention. ” 
The appellant’s contention is that the 
words * other person” in the above ex- 
pression are omnibus They are compre- 
hensive enough to Include any person 
whoever he may be 

6 Learned counsel for the respondent, 
on the other hand, urges that the words 
'other person’ must be restricted to 
those enumerated in section 439 of the 
Companies Act. In our opinion, this 
contention is untenable Section 439 pro- 
vides for an application for winding up 
It enacts that an application to the Court 
for winding up of a company shall be 
by a petition. Those who can present 
such petition are enumerated. A creditor 
falls under clause (b) and a contributory 
under clause (c) If the intention of the 
words "other person” in Form No 43 
was to limit It to the other persons speci- 
fied in section 439 then the words "other 
person” were bound to be qualified by 
the expression specified in section 439 
(1) ’ In the absence of those words, the 
expression ' other person’’ cannot be 
limited to company, the Registrar and 
the person authorised by the Central 
Government m that behalf, in a case fal- 
ling under section 243 

7 We shall now consider whether the 
words "other person” must be read ejus- 
dem generis The ejusdem generis rule 
or the rule nosatur a soals, is really a 
question of the assumed intention of the 
statute. Where there are general words 
following particular and specific words, 
the general words must be confined to 


things of the same kind as those speci- 
fied {See Cnues on Statute Law, 6th Edi- 
tion page 179. and Maxwell on Inter* 
pi station of Statutes 11th Edition, 
page 326) It is stated in Crawford on 
Statutory Construction (Page 326) 

"If several words are connected by a 
copulative conjunction, a presumption 
arises that they are of the same class, 
unless, of course, a contrary intention is 
indicated. On the other hand, the 
maxim *noscitur asociis' is not to be ap- 
plied where the meaning of the word or 
phrase is clear and unambiguous. Nor 
is it to be used so as to render general 
words useless. Like all other principles 
of construction, it is to be used only as 
an instrumentality for determining the 
intent of the legislature where it is in 
doubt.” 

Ejusdem genens rule is founded upon 
the idea that if the legislature intended 
the general words to be used m the un- 
restricted sense, the particular classes 
would not have been mentioned. But 
when the language of the statute is plain, 
there is no uncertainty, the rule has no 
application. 

8 For the application of the ejus- 
dern generis rule, it is essential that the 
specified words before the general words 
must constitute a category or genus Mr 
Justice Hidayatullah (as his Lordship 
fiien was), speaking for the court in 
Jagdish Chandra v Kajana Traders find) 
Ltd , AIR 1964 SC 1882 laid down thus* 

'It follows, therefore, that interpreta- 
tion ejusdem generis or noscitur a socus 
need not always be made when words 
showing particular flak es are followed by 
general words. Before the general words 
can be so interpreted there must be a genus 
constituted or a category disclosed with 
reference to which the general words 
can and are intended to be restricted” 
So also in Bhanu Pratap Singh v Asstt 
Custodian E. P Bahraicb, AIR 1966 SC 
24o Mr Justice Shah, while interpret- 
ing the expression 'any other person” to 
section 10 (2) ( n ) of the Administration 
of Evacuee Property Act, 1950, observed 
thus. 


The rule of interpretation ejusdem 
generis applies where a general word 
follows particular and specific words of 
the same nature as itself, it has no ap- 
plication where there is no genus or 
category indicated by the Legislature. 
The words used in Clause (n) em- 
powering the Custodian to pay to 
any other person’, any sums _ of 

money out of the funds in his possession 
aro not restricted to persons who are 
members of the famil y of the evacuee; 
they include other persons a3 well who 
are entitled to receive money from the 
evacuee.” 

In State of Bombay v All Gulshan AIR 
1955 SC 810 their Lordships held that 
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the words “any other purpose” in sec- 
tion 6 (4) (a) of the Bombay Land 

Requisition Act (No. 23 of 1948 ) should 
not be read ejusdem generis with 'the 
purpose of the State'. In K.K. Koch uni 
v. States of Madras and Kerala AIR 1960 
SC 1080 it was observed that it is not 
an inviolable rule of Law, but is only 
permissible inference in the absence of 
an indication to the' contrary and their 
Lordships laid down as follows: 

“It appears to us that the word 'other- 
wise 1 in the context only means 'what- 
ever may be the origin of the receipt of 
maintenance’. . .It is most likely that a 
word of the widest amplitude was used 
to cover even acts of charity and bounty 
...” (Page 1103). 

In Hamdard Dawakhana (Wakf) v. Union 
of India, AIR 1965 SC 1167, Gajendra- 
gadkar, C. J., said: 

"The suggestion that this clause should 
be read ejusdem generis with the pre- 
vious category of beverages cannot obvi- 
ously be accepted, because an examina- 
tion of the said beverages will disclose 
the fact that there is no genus by refer- 
ence to which the rule of ejusdem gene- 
ris can be properly invoked. Besides, the 
context of the clause clearly suggests 
that it is intended to take in all beve- 
rages other than those earlier specified, 

. provided they contain fruit juices or 

A fruit pulp.” 

In our opinion, in the present case also, 
there is no genus. 

9. It is the first of the principles of 

construction of statutes that the words 
should be given their plain and natural 
meaning. It was observed in Lilawati 
Bai v. Bombay State, AIR 1957 SC 521 
(529) that where the context and the 
object and mischief of the enactment do 
not require restricted meaning to be at- 
tached to words of general import, the 
Court must give those words their plain 
and or dinar y meaning. In Culley v. Harri- 
son, (1956) 2 All _ER 254, the ex- 

pression under consideration was "any 
house, room or other place which shall 
be opened or used for public enter- 
tainment. . . .shall be deemed a dis- 
orderly house”. The Queen’s Bench Divi- 
sion did not accept the argument that 
'place’ should be construed ejusdem 
generis with the words preceding it. It 
was held that the intention of the Par- 
liament, while employing the word place 
was deliberate in order to give it a wider 

. meaning than the words ' house or 

* "room”. 

10. The restricted meaning is reject- 
ed when there are adequate grounds to 
show that it has not_ been employed in 
the limited order of ideas to which the 
preceding words belong. Sometimes it 
happens that .the words used in a sta- 
tute are so general that they must 


receive some limitation. It is neither 
easy nor advisable to lay down any gene- 
ral rule for arriving at the intention of 
the legislature _ where a line of limita- 
tion must precisely be fixed. Sometimes 
Courts are influenced by the history, the 
mischief or the intention of the statute. 
In Nutton v. Wilson, (1889) 22 QBD 744 
(748), Lindley, M. R., observed: 


"We must look at the object to be at- 
tained” See also Cox v. Hakes, 1890-15 
AC 506, per Lord Halsbury. It may be 
the requirement of the general object 
of the Act that the final generic word 
should not be restricted in meaning by 
the preceding words. In R. v. Edmund- 
son, (1859) 28 LJ MC 213 in the expres- 
sion "in any dwelling house, out-house, 
yard, garden, or other place”, a ware- 
house which was a mile and a half from 
the dwelling house, was held to be in- 
cluded in the expression "other place”, 
although apparently a warehouse would 
not be considered as ejusdem generis 
with a dwelling house, coupled with its 
enumerated dependencies. If on a wider 
examination of the scope of the enact- 
ment it can be seen that the general 
words, although they follow the parti- 
cular words, should be construed gene- 
rally, effect must be given to the inten- 
tion of the framers as gathered from the 
larger survey. See Rands v. Oldroyd 
1959-1 QB 204, where the words "any 
other matter” were construed. 


11. Where a winding up petition is 
advertised, any person, whose interests 
are likely to be affected adversely by 
winding up order, would naturally desire 
to oppose the petition. And, likewise, any 
person whose interests are likely to be 
affected favourably would desire to sup- 
port it. The framers of the Rule speci- 
fied creditors and contributories as those 
who would usually be interested in sup- 
porting or opposing the petition, but 
there may be others whose interests are 
likely to be affected by a winding up 
order. Therefore, they employed the 
general words "other persons” to enable 
all those who can satisfy the Court that 
their interests are likely to be affected 
one way or the other by a winding up 
order, to support or oppose the petition. 

12. It is elementary that a person, if 
he so chooses, has the right to enter ap- 
pearance in and oppose a proceeding the 
result of which may be prejudicial to 
his interests. On a general survey of the 
Companies Act, 1956, and the Companies 
(Court) Rules, 1959, we do not find any 
intention to the contrary. We would, 
therefore, give effect to the elementary 
principle of justice in the construction 
of the general words. It is quite clear 
to us that every person whose interests 
are likely to be affected adversely or 
favourably is entitled to oppose or sup- 
port a petition for windin g up of a com- 
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pany under section 439 of the Companies 
Act, 1956. Such person is within the 
expression any other person in Form 
No 48 read with Rule S9 of the Com- 
panies (Court) Rules, 1959 When a 
creoitor by petition prays for winding 
up of a company and that company 13 
the Managing Agent of another company 
and the former is surety of the latter 
for huge loans and advances made by 
Banks, that other company has the right 
to intervene and oppose the winding up 
petition. 

13. The Pnvy Council cases mChajju 
Ram v Neki, AIR 1922 PC 112 ard 
Bisheshwar v Pa rath Nath AIR 1934 PC 
213, relied on by Shri Verm a, are dear- 
ly distinguishable. 

14. In the present case, the averments 
of the appellant-company are that the 
debtor-company is the M a n aging Agent 
of the appellant-company and on the 
guarantee furnished by it, loans of seve- 
ral lacs are advanced by the Banks to 
the appellant-company If the debtor 
company is ordered to be wound up it 
is patent enough that the interests of 
the appellant-company will be adverse 
ly affected. As to this, the learned Single 
Judge has merely observed that although 
the appellant-company "may be required 
to find another guarantor that does not 
entitle it to intervene in these proceed- 
ings initiated by a creditor” The rea- 
son stated is that in such a proceeding 
the only question la whether a sum of 
money is due to that creditor and was 
not paid on demand as provided by sec- 
tion 434 of the Companies Act In our 
opinion, the Intervener canno t be shut 
out It should be allowed to protect it 3 
Interests. It can show that the debt 
claimed by the petihoning-creditor was 
not due or that a demand was not made 
or for any other reason, the winding up 
order should not be made. 

15 The appeal Is allowed. The order 
of the learned Smgle Judge dated 28 
July 1967 is set aside. The appellant- 
company shall be allowed to intervene, 
as prayed by it. There shall be no order 
for costs. 

DGB/D V C, Appeal allowed. 
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T a SHRIVASTAVA 
AND G P SINGH, JJ 

Smt SugandhI widow of Dammulal, 
and others. Petitioners v Collector Rai- 
pur and others. Respondents. 

Misc. Petn. No. 539 of 1966 D /- 18-3- 
8968. 

(A) Land Acquisition Act (1894) Sec- 
tions 11 12, 18 and 2 (d) — Land Acqui- 


sition Manual Executive Instruction No. 80 

— Declaration of award under S 12 by 

Additional Collector who was empower- 
ed to discharge functions ol Collector — 
Approval by Collector in compliance with 
Instruction No 80 does not amount to 
award being made by Collector — Addi- 
tional Collector not incompetent to decide 
reference under S 18, M. P. Adaptation 
of Laws Order (1956) (Para 3) 

(B) Land Acquisition Act (1894) S 18 

— Section is mandatory — Application 

for reference by interested person —■ 
Refusal to make reference on ground 
that applicant should file smt is illegal. 
AIR 1966 SC 1538 at p 1541, ReL on 
M P No 254 of 1963, D/- 22-12-1965 
(ZHP), D is ting (Para 4) 

(C) Constitution of India. Art. 226 — 
Land Acquisition Act (1894), S 18 (3) 
(as inserted by S 3 of C. P and Berar 
Act 7 of 1949) — Refusal by Collector to 
make reference — Applicant's failure to 
avail of remedy under S 18 (3) — Writ 
not barred. 


The rule that an aggrieved person 
should exhaust all statutory remedies 
before he rfai-mq interference under Arti- 
cle 226 is not a rigid rule of law but 
merely a matter of discretion of High 
Court (Para 5) 

An order passed by the Collector 
under section 18 refusing to make refer- 
ence is revisable by High Court under 
Section 18 (3) But this alternative remedy 
is not a remedy of right and does not 
ordinarily bar interference under Aru 
cle 226 CA Nos. 1362 and 1363 of 1967 
T>1- 16-2-1968 (SC) and MP No 345 of 
1964 dated 28-1-1965 (MP) and AIR 1963 
SC 13 Ret on. 

(Para 5) 

(D) Land Acquisition Act (1894) Sec- 
tions 18 3 (b) 9 and 12 — Application 
for seeking reference under section 18 by 
interested person — Absence of prior 
service of notices under Ss 9 and 12 to 
faun — Eligibility for seeking reference 
mnr uAtctterf 

Section 18 does not provide that a refer- 
ence can be claimed only by a person 
who has been served with notices under 
Sections 9 and 12. Any person interested 
who has not accepted, the award has a 
statutory right. If he applies within limi- 
tation to require the Collector to refer 
his objections to the Court. The defini- 
tion under Section 3 (b) of the expression 
"person interested' also does not require 
that a person to come within the defini- 
tion must be one who is noticed under 
Sections 9 and 12. The fact of notice may 
af r ect the question of limitation within 
which an application for reference should 
be made under Section 18, but it has 
nothing to do with the eligibility of a 
person for making the application. AIR 
1963 Pat 201 and AIR 1963 SC 1604 ReL 
on. (Para 6) 
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(E) Land Acqnisition Act (1894), Sec- 
tions 18, 31 and 13 — Application under 
S. 18 by interested person — Not barred 
only because compensation is already 
paid to rival claimant. 

The disability arising under S. 31, 
from acceptance of the compensation is 
limited to the person who receives com- 
pensation without protests. Other per- 
sons interested, who dispute the award 
and who apply within limitation under 
section 13 cannot be shut out in having 
their objection investigated by a Civil 
Court on the ground that the compen- 
sation amount was paid to a rival claim- 
ant before the application under Sec- 
tion 18 is made. (Para 7) 


(F) Land Acquisition Act (1894), Sec- 
tion 18 — Application under, by interest- 
ed person — Not barred by his filing 
civil suit questioning entire acquisition 
proceedings. 

The question whether the entire ac- 
quisition is invalid is wholly outside the 
scope of section 18 and a reference under 
that section is limited to quantum and 
apportionment of compensation. The 
question raised in the cavil suit .about 
validity of acquisition proceedings is not 
triable’ in the reference and conversely 
questions raised in reference under sec- 
tion 18 are not triable in the civil suit. 
.Person, who challenges the entire acqui- 
sition proceedings in the civil suit has 
also a statutory right to claim the deter- 
mination of his objection as to the quan- 
tum of compensation and apportionment, 
by a reference under section 18 on the 
footing that acquisition proceedings are 
valid. Right conferred under section 18 
is not lost, simply because the person is 
also seeking by a suit, nullification of 
the entire acquisition proceedings. 

(Para 8) 


Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 13 (V 55) = 

1968-1 SCR 82, Collector of Cus- 
toms, Cochin v. A. S. Bava 5 

(1968) CA Nos. 1362 and 1363 of 1967 
D/- 16-2-1968 = 1968 SC (Notes) 

104, Collector of Central Excise 
and Land Customs Shillong v. 
Sanawarmal Purohit *> 

(1966) AIR 1966 SC 1538 (V 53)=' 

(1966) 3 SCR 141; Kajaii Lai v. 

Union of India . _ * 

(1965) MP No. 345 of 1964 D/- 28-1- 
1965 = 1965 MPLJ (Notes). 13L, 
Bharat Lai v. Land Acquisition 
Officer Mahasamund o 

(1965) MP No. 254 of 1963 Dl- 22-12- 
1965 «= 1966 MPLJ 417. Smt. 
Sugandhi v. Collector, Raipur 4 

(1963) AIR 1963 SC 1604 (V 50)=»’ 
1964-1 SCR 971. State of Punjab 
v. Mt Qaisar Jehan Begum 6 

(1963) AIR 1963 Pat 201 (V 50)= 

1963 BLJR 254. Shivdev Singh v. 
State of Bihar * 


J. V. Jakatdar, for Petitioners; K. K. 
Dube, (for No. 1 ) and G. C. Koshal, (£05 
Nos. 4 and 5), for Respondents. 

SINGH, J.: This petition under Arti- 
cles 226 and 227 of the Constitution ari- 
ses on the following facts. In Revenue 
Case No. 13-A/82 of 1961-62 certain area 
out of plot No.. 2/11 of Madhopara, Rai- 
pur was acquired for the purposes of 
tiie Telegraph Department under the 
Land Acquisition Act, 1894. On 13th 
May, 1963 an award of Rs. 55.135.60 P. 
as compensation was published by the 
Additional Collector, Raipur and on 12th 
June, 196.3, the entire amount was paid 
to one Birdhichand Jain who received 
the same on behalf of his wife Smt. 
Radhabai who claimed to be the sole 
owner of the land. One Dammulal, who 
also claimed exclusive ownership of the 
acquired area, applied to the Collector 
on 26th July, 1963 that although he alone 
was entitled to the land, there was wil- 
ful and mala fide omission on the part 
of the authorities to give him notices of 
the acquisition proceedings under Sec- 
tions 9 (3) and 12 (2) of the Act and, 
therefore, the entire proceedings were 
null and void. Dammulal also filed a 
petition under Article 226 of the Consti- 
tution in the High Court, being M. P. 
No. 254 of 1963, praying that the entire 
acquisition proceedings be quashed. 

This petition was dismissed on 22nd 
December. 1965 mainly on the ground 
that the allegation of wilful omission to 
Issue notices could more properly be in- 
vestigated in a civil suit. Without preju- 
dice to his right to challenge the vali- 
dity of the entire acquisition proceedings, 
Dammulal had also applied on 7th 
November, 1963 to the Collector, Raipur 
for a reference under section 18 of the 
Act In this application he claimed to be 
the sole owner of the acquired land and, 
therefore, alone entitled to the whole of 
the compensation; further, he disputed 
the quantum of compensation and 
claimed that instead of Rs. 55,135- 
the proper compensation of the 
should be fixed at Rs. 1,65,406-80 P. 
This application under Section 18 of 
the Act was dismissed by the Ad- 
ditional Collector (also called Land 
Acquisition Officer) on 30th March 
1966 on the sole ground that the ap- 
propriate remedy for the applicant was 
to file a suit as pointed out by the High 
Court in M. P. No. 254 of 1963. Dammu- 
lal died in the meantime and the peti- 
tioners, who are his heirs and iegal 
representatives, have filed this petition 
under Articles 226 and 227 of the Con- 
stitution for having the order rejecting 
the application under Section 18 quash- 
ed by this Court. 

2. The first contention raised on be- 
half of the petitioners is that the Audi- 
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tional Collector, who dismissed the ap- 
plication under Section 18 was not ap- 
pointed by the State Government toper- 
form the functions of a Collector under 
the Land Acquisition Act and, therefore, 
he could not act as a Collector and dis- 
miss the application. The jurisdiction to 
act under Section 18 Is conferred on the 
Collector which expression is defined by 
Section 2 (d) to mean the Collector of 
a district and to include "a Deputy 
Commissioner and any officer specially 
appointed by the appropriate Govern- 
ment to perform the functions of a Col- 
lector” The question for consideration is 
whether the Additional Collector is an 
officer specially appointed under Sec- 
tion 2 (d) to perform the functions of a 
Collector In the Mahakoshal region of 
the State, under the revenue laws pre- 
viously In force the Revenue Officers 
new styled as Collectors and Additional 
Collectors were known as Deputy Com- 
missioners and Additional Deputy Com- 
missioners. By Revenue Department 
Notification No 5103-4622-XH of 22nd 
September, 1950 the Government of the 
then State of Madhya Pradesh appointed 
all the Additional Deputy Commissioners 
to perform the functions of a Collector 
under the Land Acquisition Act 

After the re-organisation and forma- 
tion of the new State in 1956 uniformity 
in nomenclature of revenue officers was 
achieved by Para 4 A of the Madhya 
Pradesh Adaptation of Laws Order, 1956, 
(as amended m 1957) made under sec- 
tion 120 of the States Reorganisation 
Act, 1956 which reads as under- 

"Whenever an expression mentioned in 
column (1) of the table hereunder print- 
ed occurs in any law m force in the 
Mahakoshal region immediately before 
the appointed day, then there shall be 
substituted therefor the expression set 
opposite to it in column (2) of the said 
table, and there shall also be made m 
.any -sentence dn winch ±he esjrasEkiT oc*- 
curs 6uch consequential amendments as 
the rules of grammar may require." 

TABLE 


(1) 

(3) 

"Deputy Commis- 

sioner 

. Collector. 

Additional Deputy 
Commissioner 

..Additional Collector. 

Assistant Commis- 

sioner 

.. Assistant Collector 

Extra-Assistant Com 
misaioner 

. Deputy Collector " 


By virtue of the aforesaid provision the 
expressions Deputy Commissioner and 
Additional Deputy Commissioner in "any 
law in force" in Mahakoshal region were 
replaced by the expressions Collector and 


Additional Collector In the adaptation 
order, as provided in Para 2 (d), the 
word law has the same meaning as in 
Section 2 (b) of the States Reorganisa- 
tion Act, 1956 which defines "Law'’ as 
follows, 

" 'Law.’’ Includes any enactment, ordi- 
nance, regulation, order, bye-law, rule, 
scheme, notification or other Instrument 
having the force of law in whole or any 
part of the territory of India". 

By reading this definition in Para 4-A 
of the Adaptation Order, the alteration 
of the designation of the revenue officers 
directed by that Para is to be made not 
only in enactments but also in orders 
and notifications having the force of law 
It has already been noticed that by noti- 
fication No 5103-4622-XH of 22nd Sep- 
tember, 1950 all Additional Deputy Com- 
missioners in the Mahakoshal region were 
appointed to discharge the functions of 
a Collector under the Land Acquisition 
Act This notification was issued under 
Section 2 (d) of that Act and has the 
force of law and is a ' law In force” 
within the meaning of that expression 
as it occurs in Para 4-A of the Adapta- 
tion Order After the Adaptation Order, 
the notification will therefore he read to 
mean that all Additional Collectors in the 
Mahakoshal region were authorised to 
discharge the functions of a Collector 
under the Land Acquisition Act By 
Section 3 of the Madhya Pradesh Exten- 
sion of Laws Act, 1958 the Land Acqui- 
sibon Act, 1894, as in force in the Maha- 
koshal region, was extended to all the 
other regions of the State. It is possible 
to hold that the notification empowering 
the Additional Collectors to perform the 
functions of a Collector as in force in the 
Mahakoshal region was a part and par- 
cel of Section 2 (d) of the Land Acqui- 
sition Act and was extended to the whole 
of the State. Be that as it may, so far 
as the instant case, which anses from 
the Mahakoshal region, is concerned, 
there is no difficulty Having regard" to 
the notification of 1950 and Para 4-A 
of the Adaptation Order it must be held 
that the Additional Collector Raipur 
was empowered to discharge the func- 
tions of a Collector under the Land 
Acquisition Act and had jurisdiction to 
decide the application under section 18 
of the Act 

3 Then it is contended that theawarf 
In the instant case was made fay the Col- 
lector and, therefore the application f° r 
reference under Section 18 should have 
also been decided by him and not by the 
Additional Collector This contention & 
factually wrong On 22nd April, 1963 
the Additional Collector made the award 
and as the compensation fixed exceeded 
Rs. 10 000/-, he submitted it to the Col- 
lector for approval. This procedure was 
required by the Executive Instruction 
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No. 80, which occurs at page 60 of the 
Land Acquisition Manual. The award 
was approved by the Collector on 11th May 
1963. After the file was received back 
by the Additional Collector, he declared 
the award on 13 th May, 1963 and direct- 
.< ed issue of notices. Simply because the 
f award after it was made by the Addi- 
tional Collector, was sent to the Collec- 
tor for obtaining his approval in pursu- 
ance of the Government instructions, it 
cannot be said that the award was made 
by the Collector. Having regard to Sec- 
tions 11 and 12 of the Land Acquisition 
Act it must be held on the facts of this 
case that the award though approved 
by Collector was made by the Additional 
Collector who decided the application 
under Section 18 of the Act 

4. Next it is urged that the ground 
on which the application under Sec- 
tion 18 was dismissed was wholly extra- 
neous to that provision. It has already 
been mentioned that the Additional Col- 
lector dismissed the application for refer- 
ence on the sole ground that the proper 
remedy for the petitioners was to file a 
suit as held by the High Court in Smt. 
Sugandhi v. Collector, Raipur, MP No. 254 
of 1963 D/- 22-12-1965 (MP). Reference 
by the Additional Collector to the order 
of the High Court in the earlier writ 

*•*'; petition was really unfortunate. That 
’ petition had nothing to do with the right 
of the petitioners to claim a reference 
under Section 18 of the Act In that 
petition the entire acquisition proceed- 
ings were challenged as invalid md 
void on the ground that notices 
of the proceedings were wilfully sup- 
pressed and in that connection it was 
said by this Court that as the petition 
raised questions of fact _ the_ proper 
.remedy was to file a civil suit. Sec- 
tion 18 provides a statutory remedy to 
a person interested who has not accepted 
the award and if an application he made 
within limitation requiring a reference, 
the Collector has no choice and is bound 
to make the reference. The Section is 
mandatory; Kajari Lai v. Union of India, 
AIR 1966 SC 1538 at p. 1541 Para 12. 
The Section gives no option to the Col- 
lector to refuse to make the reference 
on the ground that the person applying 
for reference should file a suit It must 
therefore, • be held that the . Additional 
Collector acted in excess of jurisdiction 
in refusing to make the reference on a 
4wholly extraneous consideration not 
'/germane to Section- 18. 

5. But it is argued on behalf of the 
respondents that the Writ Petition should 
fail as the petitioners had an alternative 
remedy of revision which they failed to 
exercise. It is true that under the 
Madhya Pradesh Amendment of S. 18, 
any order passed by a Collector under 
that Section is revisable by the High 
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Court. But the provision of an alterna- 
tive remedy does not take away the 
jurisdiction of the Court under Arti- 
cle 226 of the Constitution. As has so 
often been said and has quite recently 
'been reaffi r med, the rule that an aggriev- 
ed person should exhaust all statutory 
remedies before he claims interference 
under Article 226 is not a rigid rule of 
law but merely a matter of discretion 
of the High Court; Collector of Central 
Excise and Land Customs Shillong v. 
Sanawarmal Purohit CA Nos. 1362 and 
1363 of 1967 Di- 16-2-1968 = 1968 SC 
(Notes) 104. 

In the instant case, the question whe- 
ther the Additional Collector who pass- 
ed the impugned order had the autho- 
rity to function as Collector was itself 
doubtful and therefore the petitioners 
could not have been sure of the remedy 
of revision which is available against an 
order of Collector. The writ petition was 
filed within the period of limitation al- 
lowed for a revision application. The 
impugned order of the Additional Col- 
lector is patently in excess of jurisdic- 
tion. The remedy of revision, which the. 
petitioners did not avail of, is not a 
remedy of right and does not ordinarily 
bar interference under Article 226; 
Bharatlal v. Land Acquisition Officer, 
Mahasamund, MP No 345 of 1964 D /- 
28-1-1965 = 1965 MP LJ (Notes) 131; 
Collector of Customs, Cochin v. A. S. 
Bava, AIR 1968 SC 13 pp. 14,15 Para 4. 
In the circumstances of this case; we are 
satisfied that it would not be a sound 
exercise of discretion to refuse inter- 
ference simply because the petitioners 
did not adopt the alternative remedy of 
revision. 

6. It is then argued that the peti- 
tioners were not noticed under Ss. 9 and 
12 of the Land Acquisition Act and 
therefore they are not entitled to claim 
a reference under Section 18. There js no 
substance in this contention. Section 18 
does not provide that a reference can be 
claimed only by a person who has been 
served with notices under Sections 9 and 
12. Any person interested who has not 
accepted the award has a statutory right 
if he applies within limitation to require 
the Collector to refer his objections to 
the Court. The expression "person 
interested" is defined in Section 3 (b) of 
the Act to include all persons claiming 
an interest in compensation to be made 
on account of the acquisition of land 
under the Act. This definition also does 
not require that a person to come within 
the definition of "person interested” 
must be one who is noticed under Sec- 
tion 9 or Section 12. The fact. of notice 
may affect the question of limitation 
within which an application for _ refer- 
ence should be made .under Section 18, 
but in our view it has no th i ng to do 


82 BL P [Prs. 6-9] Mamie Ahuia v Controller of Estate Duty (Dixit G J) A. LB. 


with the eligibility of a person for mak- 
ing the application. In Shivdev Singh v 
State of Bihar AIR 1S63 Pat 201 atp 206 
it was held by a Bench of the Patna 
Hig h Court that a person even If not 
served with a notice under Section 9 can- 
apply for a reference under Section 18. 
Indeed, in State of Punjab v Mt. Qaisar 
Jehan Begum, AIR 1963 SC 1604 where 
the question dealt with was one of liml- 
taLon under Section 18 (2) reference 
was claimed and was allowed at the 
instance of a person who had not at all 
been given any notice ol the acquisition 
proceedings. We, therefore. reject the 
argument that the petitioners were not 
entitled to apply for a reference as they 
w»re not noticed under Section 9 or Sec- 
tion 12 of the Act. 


7 It is further argued for the respon- 
dents that as the petitioners made the 
application under Section 18 after the 
entire compensation amount determined 
by the award bad been paid to SmL 
Radhabai who was a rival claimant, 
they were not entitled to claim a refer- 
ence to the Court There is no merit in 
this argument As enacted lo Section 31, 
a person who receives the amount of 
compensation without protest disentitles 
himself for applying for a reference 
under Section 18 The reason is plain, 
for in such a case it would be said that 
the person talurg payment without pro- 
test has accepted the award. But. the 
disability arising from acceptance of the 
compensation is limited to the person 
who receives the compensation. Other 
persons interested who dispute the award 
and who apply within limitation under 
Section 13 cannot be shut out m having 
their objection investigated by a Civil 
Court on the ground that the compensa- 
tion amount was paid to a rival claim- 
ant before the application under S 18 
was made The petitioners were thus not 
debarred in claiming the reference simp- 
ly because the compensation amount had 
been paid to Radhabai. 


8. Lastly It Is urged that the petitioners 
have already filed a civil suit for challeng- 
ing the entire acquisition proceedings on 
the ground of wilful suppression of notices 
and this fact also disentitles them to 
claim a reference under Section 18 The 
question whether the entire acquisition 
is invalid is wholly outside the scope of 
Section 18 and a reference under that 
Sect on is limited to quantum and ap- 
portionment of compensation. The ques- 
tion raised in the civil suit -will not 
be triable in the reference and converse- 
ly questions raised In the reference will 
not be triable in the Civil SuiL The 
petitioners who challenge the entire 
' acquisition proceedings in the civil suit 
have also a statutory right to claim the 
determination of their objections a3 to 
the quantum of compensation and ap- 


portionment by a reference under S 181 
of the Act on the footing that acqmd-j 
tion proceedings are valid. In our view 
that right conferred by statute is bob 
lost simply because the petitioners ara 
seeking by a suit nullification of the] 
entire acquisition proceedings 
9 In the result, this petition succeeds 
and is allowed. The order of the Addi- 
tional Collector dated 30th March 1968, 
dismissing the application under S 18b 
quashed and he is directed to determine 
that application according to law Tha 
petitioners will have their costs of thb 
petition from the respondents Nos 3 
6 Counsels fee Rs. 100/ if certified. 
CWM/D V G Petition allowed 
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Miss Mamie Bhagwandas Ahuja. AppB* 
cant v Controller of Estate Duty M. P. 
and Nagpur Opposite Party 
Misc. Civil Case No. 20 of 1966 D h 
06-4 1668 


(A) Estate Duty Act (1953) Ss. 17(1) (ft 
20 (f) — Estate Duty (Controlled Com- 
panies) Ruies (1953) R.1I(3) (b)and (J) 

(b) — Deceased managing Director gett- 
ing remuneration but no dividend 
Remuneration received by him to exe ^ a * 
has to be treated ns share benefit under 
R. It (9) (b) for purposes of R- 11 (Jh* 
Value of shares has to be deducted in 

determining slice’ under S 17 (2) 

The deceased was the mana^ng direc- 
tor of a con* rolled company For too 
shares In the company he did not get any 
share benefit in the form of dividend dux 
received only non share benefit to wo 
form of remuneration and other allow- 
ances Treating certain portion of 
remuneration as excessive the 
authority determined the slice of w* 
Company s assets passing on the deauj 
of the deceased under Section f 7 off®* 
Act corresponding to the excessive rew£ 
reration received by him. The tartj* 
authority however did not deduct to 
value of the shares from the slice detorf 
mined under Section 17 on the grown 
that R- 11 (3) of the rules had no appli- 
cation. lt 

Held, that under Clause (b) of « 

(3) read with Rule 11 (91 (b) the amoum 
of the value of the shares had to 
deducted from the amount of the su 
determined under Section 17 of the n 
The excessive remuneration detenruo 
by the taxing authority though a no 
share benefit, had to be treated f° r 
purpose of sub-rule (3) of Rule II a* 
share benefit under Rule 11 (91 (b) 
deceased did not receive any share ben 

fit in the form of dividend. 

GIVLL/C9 64/68 
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The excessive remuneration was by 
yirtue of Rule 11 (9) (b). a share benefit 
and therefore sub-rule (3) of Rule 11 
jcame into operation and for the purpose 
■of sub-rule (3) the 'slice’ corresponding 
io the excessive remuneration determin- 
ed under section 17 had to be regarded 
as a "share benefits slice”. 

(Paras 13, 17) 

(B) Estate Duty Act (1953), S. 17— Ap- 
plicability of. 

It will be seen from section 17 (1) o£ 
the Act that only three conditions are 
necessary to establish a prima facie 
claim for estate duty thereunder. The 
three conditions are: (i) the company 
must be one to which the section applies, 
that is. it must be a controlled company 
as explained in section 17 (4): (u) the 
deceased must have made a .transfer oi 
property to the company; and (in) bene- 
fits must have accrued to the deceased 
In the three years ending with his death. 
If these three conditions are fulfilled, 
the presumptive claim for estate duty 
extends to a fraction of the company s 
net assets at the death determined in ac- 
cordance with sub-section (2) of seo- 
iion 17. CP*™ V 

(C) Estate Duty Act (1953), S. 17 — 
Estate Duty (Controlled Companies) 
Rules (1953). R. 11 — Purpose of the 

X. rule. is to give relief from double charge 
of estate duty. . . 

As is evident from the provisions con- 
iained in rule 11, that rule is designed to 
give relief from a double charge of estate 
duty. Rule 11 (3) permits reduction of 
the slice under section 17 in the manner 
stated in clauses (a) and (b) of that rule 
If the "share benefits accrued to the 
deceased, then, where the value of the 
shares equals or exceeds the slice of 
the company’s assets corresponding to the 
"share benefits”, there is no claim under 
section 17 on such "slice , _ though the 
"non-share benefits” accruing to him 
. give rise to a claim on the slice cor- 
responding to the "non-share benefits . 
This is what is provided by clause (a) 
of rule 11 (3) of the Rules. The other 
clause applies where the value 
shares is less than the slice of the Com- 
pany’s assets determined under S. 17. m 
such a case, the amount of the ste 
corresponding to the share benefits 
which is chargeable to estate duty under 
section 17, is reduced by the amount of 
the value of the shares or debentures ^ 

A. P. Sen, for Applicant; M. Adhikari 
■ and P. S. Khirwadker, for Opposite 
Party. 

DIXIT, C. J.; This is a reference under 
section 64 (1) of the Estate Duty Act, 
5953, (hereinafter called the Act), at the 
Instance of the accountable person. Miss 
Mamie Ahuja. The question, which the 
Appellate Tribunal (Central Board of 


Direct Taxes, New Delhi) has referred 
to this Court for decision, is — 

"Whether on the facts and in the 
circumstances of the case, the value of 
the shares amounting to Rs. 1.00,000/- 
should have been deducted from the sum 
of Rs. 1,14.256/- in computing the value- 
of the estate under rule 11 (3) of the 
Estate Duty (Controlled Companies) 
Rules, 1953?” 

2. The material facts are that Shri 
Bhagwandas Ahuja, father of the ac- 
countable person Miss Mamie Ahuja. 
died on 6th January 1954. The assets of 
the deceased consisted, amongst others, 
of ten shares in Motors (India) Ltd. 
(hereinafter referred to as the Company) 
of the face value of Rs. 10,000/- each. 
The $ubscribed and paid up capital of the 
company, which was originally Rupees 
1,50,000/- divided into fifteen shares of 
Rs. 10.000/- each, was subsequently in- 
creased to Rs. 3,00.000/-, by a further 
issue of fifteen shares of Rs. 10,000/- 
each. Bhagwandas used to get Rupees 
12,000/- per annum as salary from the 
company. He did not receive any dividend 
in respect of the shares held by him; 
but as Managing Director of the company 
drew substantial sums by way of salary, 
entertainment and conveyance allowances, 
which in the last three accounting years 
belore his death, aggregated to Rupees 
60,000/-. The shares of the company 
were not quoted on the Stock Exchange. 

3. The Assistant Controller of Estate 
Duty, Indore, valued the shares for 
Estate Duty purposes at Rs. 10.000/- each 
and included the value of the shares in 
the principal value of the estate left 
by the deceased. He further held that a 
slice of the company’s assets should be 
deemed to pass on the death of the 
deceased as the company was admittedly 
a controlled company within the mean- 
ing of section 17 (4) of the Act and the 
necessary conditions for the application 
of section 17 (2) had been satisfied. The 
Assistant Controller held that, having 
regard to the nature of duties discharg- 
ed by the deceased and the business of 
the company, the remuneration of Rupees 
60,000/- drawn by him was excessive; of 
this remuneration he regarded Rupees 
30,000/- as reasonable remuneration and 
the remaining Rs. 30.000/- as excessive 
remuneration. He. therefore, did not treat 
the reasonable remuneration of Rupees 
30.000/- as a benefit accruing to the 
deceased from the company for the pur- 
poses of section 17 of the Act He. there- 
fore, determined the slice of the com- 
pany’s assets passing on the death of the 
deceased under section 17 of the Act cor- 
responding to the excessive remunera- 
tion of Rs 30,000/- received by the 
deceased. On this basis, he computed the, 
value of the slice of the company's assets 
deemed to pass on the death oi the; 
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deceased under section 17 at Rupees 
1 14,256/ 

4 In the assessment proceedings 
of estate duty the accountable person 
contended that, having regard to the 
provisions of rule 11 (3) (b) of the Estate 
Duty (Controlled Companies) Rules, 1953 
(hereinafter called the Rules) as the 
total value of Rs. 1 00 000/- of the ten 
shares held by the deceased was less than 
the slice of the company’s assets deter- 
m-ned under section 17 the proportion 
of the company’s assets chargeable under 
section 17 was Rs 14,256/ (the propor- 
tion determined under section 17 less the 
value of the shares) and thus only an 
amount of Rs. 14,256/- could be further 
added for charging the duty This con- 
tention was rejected by the Assistant 
Controller taking the view that the relief 
under rule 11 (3) (b) would be available 
only where a benefit accrued to the 
deceased by virtue of his share-holding 
and that the excessive remuneration of 
Rs. 30 000/- taken by the deceased could 
not be attributed to the shares held by 
him. The Assistant Controller therefore 
included the value of the slice at 
Rs 1 14 256/- and the value of the shares, 
namely Rs. 100000/- in the principal 
value of the assets, which he computed at 
Rs. 2 61 205/- 

5 The accountable person then pre- 
ferred an appeal before the Appellate 
Tribunal reiterating her contention In 
regard to the exclusion of the value of 
the sha r es from Rs. 1 14,256/- the propor- 
tion of the company’s assets chargeable 
under Section 17 of the Act. The appel- 
late Tribunal also negatived the conten- 
tion observing* — 

"In this Company’s case the Assistant 
Controller has valued the shares of the 
Company on the basis of the assets, but 
the slice under Section 17 has been deter- 
mined by treating one-half of the salary, 
entertainment allowance and conveyance 
allowance as a benefit and not for ser- 
vices: The benefit that accrued to him 
in the shape of excessive salary Is not 
referable, in any way to the shares held 
by the deceased. The benefit allowed by 
sub-rule (3) of Rule 11 of Estate Duty 
(Controlled Companies) Rules cannot, 
therefore be allowed so far as the slice 
of the assets of this Company Is concern 
ed. 

6 The material provision of the Act 
and the Rules which require considera- 
tion are Section 17 (1) (2) and (4) (1) of 
the Act, and Rules 5 (1) (a) and 11 (3) 
(8) and (9) of the Rules Section 17 (l) 
(2) and (4) (1) of the Act are in the 
following terms: — 

"17 (1) Where the deceased has made 
to a controlled company a transfer of 
any property (oth^r than an Interest to 
cease on his death or property which he 
transferred In a fiduciary capacity) and 


any benefits accruing to the deceased 
from the company accrued to him m the 
three years ending with his death, the 
assets of the company shall be deemed 
for the purposes of estate duty to be 
included m the property passing on his 
death to an extent determined in accord- 
ance with sub-section (2) 

(2) The extent to which the assets of 
the company are to be deemed to ba 
included as aforesaid shall be the propor- 
tion ascertained by comparing the aggre- 
gate amount of the benefits accruing to 
th» deceased from the company in the 
last three accounting years with th« 
aggregate amount of the net income of 
the company for the 6ald years 
Provided that — 

(a) where. In any of the said account* 
fng years, the company sustained a loss, 
the amount of that loss shall be deducted 
In ascertaining the said aggregate n« 
income of the company; 

• •••■>• 

(4) (1) A controlled company Is any 
company which at any relevant time, 
was or would, if these provisions had 
always been In force have been deemed 
to be under the control of not more 
than five persons and which is not a 
subsidiary company or a company in 
which the public are substantially 
interested, * 

Hules 5 (I) (a) and 11 (3) (81 and (91 cl 
the Rules are as under — 

* 5 (1) The following shall be treated f 
benefits accruing to the deceased from 
the company, that is to say* — 

(a) any income of the company *nd 
any periodical payment out of the re- 
sources or at the expense of the company 
which the deceased received for his own 
benefit whether directly or Indirectly an 0 
any enjoyment In specie of land or other 
property of the company or of a right 
thereover which the deceased had i eI 
his own benefit whether directly 0* 
Indirectly*” 

* 11 Limitation on and prevention 0* 
duplication of, charge — 

• •••■• 

(3) where the following conditions 
satisfied that is to say that any benefit 
accrued to the deceased from the company 
by virtue of any interest that he at any 
time had In shares in or debentures 01 
the company or by virtue of a power 
having at any time been exercisable by 
him or with his consent in relation to 
shares in or debentures of the company; 
and apart from this sub-rule estate duty 
would be payable on the death both on 
the value of those shares or debentures 
by virtue of any provisions other than 
Section 17 of the Act, and on the propor- 
tion of the value of the company’s assets 
that corresponds to the benefits that *o 
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accrued to’ him by virtue of that Section 
then — 

(a) if the value of the shares or deben- 
tures is equal to or greater than, the 
said proportion, or if the Controller is 
satisfied that the said proportion •would 
not, if fully ascertained, be found to be 
substantially in excess of the value of the 
shares or debentures duty on the said 
proportion shall not be payable, 

(b) in any other case, the amount on 
which duty is to be charged in respect of 
the said proportion shall be reduced by 
the amount of the value of the shares or 
debentures. 

* * s s * * 

(8) So much of any income or periodi- 
cal payment or enjoyment of a kind 
mentioned in Rule 5 as is shown to the 
satisfaction of the Controller to have re- 
presented or to have been such that if 
would if received have represented, 
reasonable remuneration to the deceased 
for any services rendered by him as the 
holder of an office under the company 
shall, notwithstanding anything in that 
rule, not be treated for the purposes of 
these rules as a benefit accruing to the 
deceased from the company; and any 
liability of the company in respect of 
the remuneration of any person as the 
holder of an office under the company 
shall be treated for the purposes of these 
rules as incurred for the purposes of the 

" business of the company wholly _ and 
exclusively to the extent to which it is 
shown to the satisfaction of the Controller 
that the amount thereof was reasonable 
and to that extent only. 

(9) For the purposes of sub-rule (3) 
where the benefits that accrued to the 
deceased from the company in the rele- 
vant accounting years included benefit 
that accrued to him otherwise than as 
mentioned in that sub-rule but the deceas- 
ed had at any time an interest in, or_a 
power was at any time exercisable in 
relation to, shares in or debentures of 
the company in respect of which estate 
duty would he payable on his death apart 
from anything in that sub-rule and by 
virtue of that interest or power benefits 
accrued to the deceased from the com- 
pany in those years, or would so have 
accrued to him if any payments had been 
made by virtue of rights attached to those 
shares or debentures, then — 

(a) if the first mentioned benefits con- 
sisted to any extent of_ payments made 
out of moneys which, if not so applied, 
could have heen applied in increasing the 
last mentioned benefits, or as payments 
which would have constituted such 
benefits; or 

(b) if the first mentioned benefits are 
brought into the computation made under 
sub-section (2) of Section 17 of_ the Act 
to the exclusion to any extent of the last 
mentioned benefits; the first mentioned 


benefit shall to that extent be treated as 
if they had accrued to the deceased by 
virtue of his interest in or of the power 
exercisable in relation to the said shares 
or debentures.” 

7. It will be seen from Section 17 (1) 
of the Act that only three conditions are 
necessary to establish a prima facie claim 
for estate duty thereunder. The three 
conditions are: (i) the company must be 
one to which the section applies, that is, 
it must be a controlled company as ex- 
plained in Section 17 (4); (ii) the deceased 
must have made a transfer of property 
to the company; and (iii) benefits must 
have accrued to the deceased in the three 
years ending with his death. If these 
three conditions are fulfilled, the pre- 
sumptive claim for estate duty extends to 
a fraction of the company^ net assets at 
the death determined in accordance with 
sub-section (2) of Section 17. In this case, 
there is no dispute that the Motors 
(India) Ltd. in which the deceased held 
ten shares, was as controlled company and 
for acquiring those shares the deceased 
had made transfer of property to the 
company. 

8. In regard to the benefits accruing 
to the deceased from the controlled com- 
pany, the material provisions are those 
contained in Rule 5 (1) (a) and rule 11 (8) 
of the Rules. Under Rule 5 (1) (a), any 
income of the company and any periodi- 
cal payment out of the resources or at 
the expense of the company, which the 
deceased received for his own benefit 
whether directly or indirectly is treated 
as "benefits accruing to the deceased 
from the controlled company”. But under 
Rule 11 (8) the Controller has been given 
the power to exclude as a benefit the 
receipt by the deceased of reasonable 
remuneration for services which he 
rendered as holder of an office under the 
company. That sub-rule provides that if 
it is shown to the satisfaction of the Con- 
troller that any income or periodical pay- 
ment or enjoyment of the kind mention- 
ed in Rule 5 received by the deceased 
represented reasonable remuneration to 
him for any services rendered by him as 
the holder of an office under the com- 
pany, then that income shall, notwith- 
standing anything in rule 5, not be treat- 
ed for the purposes of the Rules as a be- 
nefit accruing to the deceased from the 
company. The purpose of rule 11 (8) is 
obvious. It is plainly to prevent injustice 
and unfairness that would occur if the 
amount of reasonable remuneration re- 
ceived by the deceased is regarded as a 
benefit for determining the slice of the 
company’s assets under Section 17 charge- 
able to estate duty. Such a reasonable 
remuneration is, therefore, excluded as a 
benefit under rule 11(8) of the Rules. 

9. In the present case, the x deceased 
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Bhagwandas received in the three years 
ending with his death an aggregate 
amount of Its. 60 000/- as remuneration 
consisting of salary, and entertainment 
and conveyance allowances. Of this 
amount the Assistant Controller treated 
Rs. 30 000/- as reasonable remuneration 
and Its. 30 000/- as excessive remunera- 
tion. This excessive remuneration was 
clearly a benefit accruing to the deceas- 
ed from the company a3 is plain from tha 


provisions of rule 5 and rule 11(8) With 
this aggregate amount of benefit to the 
deceased in the last three accounting 
years, and taking the aggregate amount 
of the net income of the company in the 
last three accounting years at Rupees 
76.610/- the proportion ol the company’s 
assets chargeable to estate duty under 
Section 17 was determined by the Assis- 
tant Controller under sub-section (2) of 
Section 17 thus:— 


Aggregate benefit to the deceased 
for 3 accounting years: Rs. 30000 

■ -3? 

Aggregate net income of the company 
for 3 accounting years: Rs. 76670 
10. In this reference, the accountable 
person is not disputing the correctness of 
the ahce of the company's assets corres- 
ponding to the excessive remuneration of 
Rs 30 000/- determined under Section 17 
(2) ol the Act What she contends ts that 
the amount of the slice determined under 
Section 17 should have been reduced by 
the amount of the value of the share of 
the deceased, namely Rs. 1,00 000/- treat- 
ing the excessive remuneration of Rupees 
30,000/- as a benefit which accrued to the 
deceased by virtue of his interest in the 
shares of the company, and giving to her 
the relief of deduction of the value of 
chares from the value of the slice as pro- 
vided by Rule 11 (3) (b) of the Rules. 

11- In our Judgment this contention 
must be accepted. In coming to the con- 
clusion that they did. both the Assistant 
Controller and the Appellate Tribunal 
overlooked the fact that Section 17 and 
Rule 11 have to be read together, and 
totally omitted to consider the effect of 
Rule 11 (9) of the Rules. The "slice” 
under Section 17 is computed on the basis 
ol all benefits, that Is to sav. la) benefits 
which accrued to the deceased by virtue 
of his interest m shares or debentures or 
by virtue of any power in relation to 
them exercisable by him. which may 
conveniently be described as "share bene- 
fits”. and (b) other benefits, which may 
conveniently be described as "non-share 
benefits”. As is evident from the provi- 
sions contained in Rule 11, that rule is 
designed to give rehef from a double 
diarge of estate duty In fact that rule 
has the heading "Limitation on, and 
prevention of duphcaUon of. charge”. 
Sub-rule (3) of Rule 11 proceeds on the 
basis that if "share benefits” accrued to 
the deceased and the shares are also 
liable to estate duty on his death, then it 
would be inequitable to levy estate duty 
both on the value of such shares and on 
the proportion of the company’s assets 
corresponding to the "share benefits” 
determined under Section 17 (2) There- 
fore. Rule 11 (3) permits reduction of the 
slice under Section 17 in the manner 
stated in clauses (a) and (b) of that rule. 


Net assets 

of company “ Rs. 1,14,256 
Rs. 2,92.000 


If the "share benefits” accrued to 
deceased, then, where the value of the 
shares equals or exceeds the "slice” o' 
the company's assets corresponding to the 
"share benefits", there is no claim under 
Section 17 on such "slice", though the 
"non-share benefits" accruing to him 
nse to a claim on the "slice' correspond- 
ing to the "non-share benefits”. This Is 
what is provided by Clause (a) of R. J1 
(3) of the Rules. The other clause applies 
where the value of the shares Is less than 
the slice of the company’s assets deter- 
mined under Section 17, In such a case 
the amount of the "slice" corresponding 
to the share benefits”, which is charge- 
able to estate duty under Section 17. is 
reduced by the amount of the value Ct 
the shares or debentures. 

12. Rule 11 (9) gives further relief in 
the matter of liability under Section 17 
For the purpose of applying sub-rules (3) 
and (9) of Rule II, the slice of the assets 
of the company under Section 17 corres- 
ponding to the "6hare benefits” and the 
slice corresponding to "non-share bene- 
fits" have to be calculated separately Sub- 
rule (9) of Rule 1 1 envisages the situation 
that the two kinds of benefits may be so 
Inter se related that any increase In one 
land of benefit might result in a reduc- 
tion of another kind of benefit To 
illustrate, if the deceased received exces- 
sive remuneration, then that "non-share 
benefit” would result in a corresponding 
reduction of "share benefits", that i 5 - 
dividends on the shares. It is. therefore, 
provided by Rule 11 (9) that where the 
deceased’s share benefits could have been 
Increased if he had not taken "non-share 
benefits", the "non-share benefits” shaU 
be treated as "share benefits", for the 
purposes of sub-rule f3). to the extent 
that they could have been applied m 
increasing the "share benefits". This » 
provided by Clause (a) of Rule 11 (9) IL 
therefore, actual dividends, that is. "share 
benefits”, accrued to the deceased, then 
those "share benefits" would be increas- 
ed by the operation of Rule 11 (9) f®'« 
and the slice of assets based on the 
"share benefits” would be calculated after 
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taking into account such increase. It is 
on this basis that Rule 11 (3) has to be 
applied. Clause (b) of Rule 11 (9) deals 
with the position when in the computa- 
tion of the "slice” under Section 17_ only 
"non-share benefits” are brought m to 
the exclusion to any extent of share 
benefits”. In such a case, the entire 
"non-share benefit”, which alone comes 
into computation under Section _ 17. , is 
treated as "share benefit for the pur- 
poses of sub-rule (3). The principle on 
which Clause (b) of Rule 11 (9) has been 
framed seems to be that if the deceased 
had at any time an interest in shar “ 
any power in relation to them exercisable 
by him or with his consent and if there 
accrued to him only ''non-share benefits 
and no "share benefits . then the non- 
share benefits", can legitimately be attri- 
buted to the share-holding. 

13. In the case before us, the deceased 
Bhagwandas did not get any dividend on 
his shares. He did not., get any share 
benefits.” He only got non-share bene- 
fits” in the form of remuneration con- 
sisting of salary, entertainment allowance 
and conveyance allowance. The excessive 
remuneration of Rs. 30.000/- determined 
by the taxing authorities, though a non- 
share benefit". has to be treated for the 
purposes of sub-rule (3) of Rule 11. as 
a "share benefit” under Rule 11 (9) m 
as the deceased Bhagwandas having no 
"share benefits" only the non-share 
benefit” of Rs. 30.000/- was brought into 
computation of the slice under section 
H® $ .he ACL If. the«to« theeg*^ 

SlV ? (91 (bt a “stare bew- 

Srlhen aib-rule (31 of Rule 11 comes 
into operation, and for the purposes o 

sub-rule (3) the "sUce 1 corresponding to 

Rs. 30.000/-. determined under Section g 
has to be regarded as b .2J£eS 

ration of Rs. 30.000/- slice, which to he 
treated as "share benefits slice by virtue 
of Rule 11 (9) (bh estate duty pay- 
able would be on Rs. 14,2o6/- only. 

14. The accountable person had no 
doubt urged before the Appellate Tri- 
bunal that if the decease! Bhagwandas 
had not taken the salary and allowances 
which he did from the company the 
benefit accruing to him by virt 
his holding shares would have ■ m 
creased and, consequently. th e . en r55 
benefit' of Rs. 30.000 shoyld be treated 
as attributable to the shares. This areu 
ment was obviously founded on the pro- 
visions of Clause (a) J ( • 

that clause has no apphcability here, as 
no "share benefit" accrued to the deceas- 


ed in the form of dividends. The Appel- 
late Tribunal has nowhere found that be- 
sides the "non-share benefit” of 
Rs. 30,000/- the deceased got any "share 
benefit.” As no "share benefit” accrued 
to the deceased, and in the computation 
of the slice under Section 17 only the 
non-share benefit was taken into account, 
it is Clause (b) of Rule 11 (9) that ap- 
plies and makes the "non-share benefits" 
of Rs. 30.000/- as "share benefits” for the 
purposes of Rule 11 (3) of the Rules. As 
we have endeavoured to point out earlier 
under R. 11 (9) (h) and R. 11 (3) (b) 

the duly payable on the slice under 
Section 17 corresponding to Rs. 30.000/- 
is only on Rs. 14,256/-. 

15. The accountable person was also 
not right in hei submission that if the 
deceased Bhagwandas had not received 
the allowances that he did, then he would 
have received the whole amount of 
Rs. 30,000/- as dividends. If the deceas- 
ed had not received the excessive re- 
muneration. then it would have been 
divided between the shareholders as 
dividend if the company had decided to 
give dividend on the shares. In that 
case. Bhagwandas, who held one-third 
of the share-capital, would have receiv- 
ed only Rs. 10.000/- by way of dividends 
in the three years ending with his death 
and not Rs. 30.000/- Thus out of the 
benefit of Rs. 30.000/-. Rs. 10.000/- would 
have constituted "share benefit and 
Rs. 20.000/- as "non-share benefit . As 
the deceased Bhagwandas did not actual- 
ly get any "share benefit” in the form 
of dividend. Rule 11 (3) read with 

Rule 11 (9) would have then operated 
in the following manner — I- Rs. 10,000/- 
being the dividend amount which 
^Bhagwandas would have received if ex- 
cessive remuneration of Rs. 30,000/- had 
not been paid to him. 

The slice u/s 17 (2) corresponding to 
this share-benefit would be — 

__Rs. 10.000/ ^ ^ 2,92,000/-=Rs. 38,0851 

Rs. 76.670 1- 

IL The remaining excessive remunera- 
tion of Rs. 20.000/- would he non-share 
benefit 

The slice u Is 17 (2) corresponding to 
this non-share benefit would be — 

Rs. 20.000/ ^ 2,92,000/-'= Rs. 76,1701 

Rs. 76.670/- 

III. In respect of the share benefits 
slice, namely. 

(a) Rs. 38,085] no estate duty would be 
payable under Rule 11. sub-rule (3) (a) 
as the value of the shares exceeds the 
slice amount 

fb) In respect of non-share benefit 
slice, the estate duty would be payable 

it fiferefore. ^the contention advanced by 
the accountable person before the Appel- 



88 M. P. [Pr3 15-17] Mamie Ahuja v. Controller of Estate Duty (Dixit C.JJ) A.LE. 

late Tribunal had been acceded to by us, 
the slice under Section 17 chargeable to 
duty would have been Ra 76170/-, and 
not only Rs. 14,256/- as urged by her. 

As we have pointed out earlier it is 
Clause (b) of Rule 11 (9) that applies in 
the present case, and on the basis of that 
Clause and Clause (b) of Rule 11 (3) the 
slice amount of Ra 1,14,256/- correspond- 
ing to excessive remuneration of 
Rs 30 000/- determined under Section 17 
has to be reduced by the value of the 
ihares Thus the amount chargeable to 
duty under Section 17 is only Ra 14,256/-. 

16 In this case, the guidance and 
authority of any decision of any High 
Court or of the Supreme Court was not 
available to us. But we have been able 
to approach the matter with some con- 
fidence with the aid of the arguments 
advanced by learned counsel for the 
parties and of the exposition of S SI (2) 
of the U K. Finance Act, 1940 (3 and 
4 Geo 6 c. 29), and paragraph-5 of 
Seventh Schedule to that Act given in 
Dymond s Death Duties and Green’s Death 
Duties The provisions contained in sub- 
rules (1) to (8) of Rule 11 of the Estate 
Duty (Controlled Companies) Rules. 1953, 
are pan materia with Section 51 of the 
English Act Sub-rules (1) and (2) of 
Rule 11 correspond to sub-sections (1) 
and (1-A) of Section 51 of the U K 
Finance Act 1940 and sub-rule (3) of 
Ride 11 corresponds to Section 51 (2) of 
that Act Paragraph-5 of the Seventh 
Schedule to the U K. Finance Act 1940, 
is pan materia with sub-rule (9) of 
Rule 11 of the Rules. In Dymond’i 
Death Dubes (14th edn. — voL 1) it has 
been stated at page 490— 

"Just a3 for the purpose of Section 51 
(1) it was necessary to distinguish be- 
tween benefits received by virtue of the 
transfer and ether benefits, so for the 
purpose of Sechon 51 (2) it is necessary 
to distinguish between (a) benefits which 
accrued to the deceased by virtue of his 
Interest in shares or debentures, or by 
virtue of any power in relation to them 
exercisable by him or with his consent, 
and (b) other benefits. If benefits of 
both types accrued to the deceased, the 
primary slice (or what is left of it after 
applying the ’ceiling 1 ) must be divided 
into two parti One part, corresponding 
to the benefits at (a) will be called the 
'share-benefits sbee’andthe other corres- 
ponding to the benefits at (b) may b» 
called the 'non-share-benefit slice’ Only 
the share-benefit slice can be given re- 
lief under Sechon 51 (2) 

Paragraph 5 of the Schedule YU pro- 
vides that, m cases where the deceased’s 
share benefits could have been increased 
If lie had not taken non-share benefits, 
the non-share benefits shall be treated as 
share benefits to the extent that they 
could have been applied In increasing the 


share benefits For example, if the de- 
ceased received excessive remuneration, 
the proportion of it corresponding to his 
shareholding will be treated as a share 
benefit ’ 

Sub-sections (1) and (2) of Section 46 of 
the U K. Finance Act, 1940 correspond 
to sub-sections (1) and (2) of Section 17 
of our Estate Duty Act, 1953 On the 
avoidance of duplicate charge, it has been 
stated in Green’s Death Duties (5th edn.) 
at page 218— 

"Where Estate duty Is payable on a 
proportion of the assets of a company 
under Section 46 and would also be pay- 
able on shares or debentures of the 
company In which the deceased at any 
time had an interest, relief from a double 
charge of duty is afforded. For this pur- 
pose, a distinction Is made between— 

A- Benefits which accrued to the de- 
ceased Vy virtue cd an interest that a® 
at any time had in the shares or deben- 
tures in question, or by virtue of a 
power having been at any time exer- 
cisable by him or with his consent in 
relation to such shares, etc, and 
B Any other benefits (including bene- 
fits attributable to any other shares, eta, 
held by the deceased which are not them- 
selves taxable) 

AS between A. and B 

(1) Where the deceased received, as 
consideration for an addition of assets, 
any interest m s h ares et<x, the notional 
benefit prior to the addition is attributed 
to that interest 

(2) Benefits which accrued otherwise 
than as at A, are nevertheless treated as 
falling within A., where and so far as 
the money or other property, if not ap- 
plied as it was In fact applied, could have 
been applied in increasing the benefits 
at A. (Finance Act 1940, Schedule Yfi, 
para 5) For Instance, if the deceased took, 
as unreasonable remuneration, amounts 
which he could have taken as dividends, 
those amounts are attributed to the 
shares,’’ 

The passages reproduced above support 
the view we have expressed about the 
efiect and operation of Section 17 (1) and 
(2) of the Act and Rule 11 (3) and (9) of 
the Rules. 

17. For the foregoing reasons, our 
answer to the question propounded is 
that the value of the shares amounting 
to Rs 1 00 000/- should have been de- 
ducted from the sum of Rs 1 14 256 /- Id 
computing the value of the estate und«r 
Rule II (3) of the Estate Duty (Controll- 
ed Companies) Rules, 1953 The account- 
able person shall have costs of this re- 
ference. Counsel’s fee is fixed at 
BS 250/- 

ITVJ/D Y C. Answer accordingly. 
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K. L. PANDEY AND A. P. SEN, JJ. 
Madhya Pradesh State Road Transport 
Corporation, Jabalpur, Appellant v. Jahi- 
ram and another, Respondents. 

Mise. (First) Appeal No. 144 of 1966, 
D /- 30-7-1968 from decree of claims Tri- 
bunal (AddL Dist. J.) Rewa, D/-30-6-1966. 

(A) Motor Vehicles Act (1939), Ss. 96 
(2) and (6), 11&-A to 110-F — Claim for 
compensation in respect of accident in- 
volving death or bodily injury to persons 
where there is policy of insurance against 
third party risk — Procedure provided in 
Act must be followed — Insurer riausc he 
made a party to proceedings. 

It is a settled rule of construction of 
statutes that in case of an Act which 
creates a new jurisdiction, a new pro- 
cedure, new forms or new remedies, the 
procedure, the forms, or remedies (m ere 
provided, and not others) must be strictly 
followed. AIR 1952 SC 64 Folk, AIR 
1964 SC 358 Ret 

It is clear from provisions of S. 110-A 
to 110-F of Motor Vehicles Art that there 
is now only one remedy for grant of 

compensation in respect of accidents in 

volvxng the death, or bodily mjury to 
, persons, arising out of the use of motor 
(vehicles, when there is a po key of ms 
ance against third-party risk. That 
remedy is by way of 

pensation to be made to the Claims 111 

bunal under S. 110-A. W*Sch 

of the Civil . Courts to entertem surti 

claims having been barred by S. 110-F. 
the right must be enforced m the manner 

prowded. logical conseque nce, it follows 
that such claims have to be made m the 
manner prescribed. The remedy provid- 
ed bv the statute must be followed, and 
fte Cl BtSn by the 
adopted and adhered to. The Legislative 

object of hiserting these sections in to 

Motor Vehides Art by_ Art 10° of 1950, 


an insurer. . 

In view of the dear provisions ; contain- 
ed in S. 96 (2) and (6) of the Motor Vehi- 
des Act, it can hardly be asserted that an 
insurer is not a party to an a i* 011 . f 
covery of damages. Thus, the mmrrt 
must, of necessity, be a party ta 
proceedings. % 

. (B) Motor Vehides Act (1939), S. HOD 

Appeal upon quantum of damages — > 

Grounds. 

In general, an appeal upon the quan- 
tum of damages will not be allowed 
unless either (i) the Tribunal has applied 
a wrong prindple of law, or, misdirected 
itself or (ii) the amount awarded either 

JL/LL/E638/68 


was so inordinately low or was so in- 
ordinately high that it must be held as 
erroneous. The normal rule, therefore, 
is that no appeal lies on the quantum of 
damages unless it involves a matter of 
principle: 1951 (2) All. ER 448, Ret 
Held, on facts of the case, that the in- 
terference was called for because the tri- 
bunal had misdirected itself by awarding 
an amount without any basis. 

(Para 8) 

(C) Motor Vehicles Act (1939), S. 110B 
— ■ Claims in personal injury cases — 
Duty of Claims Tribunal. 

It is the duty of the Claims Tribunal 
in personal injury cases to separately 
ascertain and determine under different 
heads, pecuniary and non-pecuniary 
damages, if any, awardable to the dai- 
mant. Although the eventual award must 
be of a lump sum, nevertheless, the sum 
awarded must be made up of its consti- 
tuent parts. In personal injury cases this 
course has to be followed by a Claims 
Tribunal while dealing with assessment, 
by indicating the different heads under 
which the damages are awarded, because 
the appeal to the High Court is by way 
of rehearing on the question of damages. 
Unless, this is done. High Court cannot 
determine whether the Claims Tribunal 
has acted on a wrong prindple of law, or 
whether it has made entirely erroneous 
estimate of damages, and the very pur- 
pose of the appeal would be defeated. 

■ (Para 8) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 358 (V 51) - 
1964 (1) Cri U 263 (2), State of 
Uttar Pradesh v. Singharasingh 

. 6 


(1959) AIR 1959 SC 1331 (V 46) = 

(1960) 1 SCR 168, British India 
General Insurance Co. Ltd. v. 
Captain Itbar Singh 7 

(1952) AIR 1952 SC 64 (V 39) = 

1952 Cri LJ 547, N. P. Ponnus- 
wami v. Returning Officer, 
Namakkal 5 

(1951) 1951-2 All ER 448 = 1951 
A C 601, Nance v. British India 
Columbia Electric Rly. Co. Ltd. 8 

(1936) AIR 1936 PC 253 (2) (V 23) = 

37 Cri LJ 897, Nazir Ahmed v. 

King Emperor 6 

(1876) 1 Ch D 426 = 45 LJ Ch 373, 
Taylor v. Taylor 6 

(1859) 6 CB (NS) 336=28 LJCP 242, 
Wolverhampton New Water 
Works Co. v. Hawkesford 5 


V. S. Dabir, for Appellant; R K. 
Tankha (for No. 1) and V. S. Pandit 
(for No. 2), for Respondents. 

SEN, J. The Madhya Pradesh State 
Road Transport Corporation (hereinafter 
referred to as the "MPSRTC”), has Clod 
appeal under Section 110-D of the 
Motor Vehicles Art (Act 4 of 19^9), 
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against an award of the Claims Trib un a l , 
Rewa, dated 30th June 1966 awarding a 
sum of Rs. 20 000/- as compensation to 
one Jahiram, for bodily injuries resulting 
from a road accident. 

2. The facts giving rise to this appeal, 
so far as necessary, may be briefly stated* 
On 21 st November 1962, a bus MPJ 2434 
owned by the MPSRTC. while on Its way 
from Rewa to Satna. met with an accident 
when it collided with a truck on a cul- 
vert of a nver. near Mouja Rampur As 
a result of the accident, the MPSRTC 
bus, together with all its passengers, fell 
beneath the culvert The claimant who 
was a passenger in the ill-fated bus, 
sustained senous miuriea on his person 
and became unconscious as a result of the 
in Junes sustained by him. He was 
brought back to Rewa and admitted in 
Gandhi Memorial Hospital. Rewa. An 
X-ray revealed fractures of the 2nd, 4th, 
5th, 6th, 7th and 9th nbs on the left side 
of his chest The claimant received 
treatment at the hospital for his injuries 
until 14th December 1962 when he was 
discharged, and he had evidently suffer- 
ed damages for his disablement loss of 
business, physical and mental worries 
and sufferings and medical treatment. 
On that account he claimed Rs. 20 000/- 
as compensation, against the MPSRTC 
and its driver, one Fatehmohammad. 
While denying its liability on account 
of the alleged rashness or negligence on 
the part of Its driver, the MPSRTC as- 
serted that the direct and proximate 
cause of the accident was the negligence 
of the driver of truck. Alternatively. It 
was pleaded that narrowness of the cul- 
vert, made it impossible for more than 
one vehicle to simultaneously pass and 
although Fateh Alohd. had acted as a 
person of ordinary prudence, he could 
not have foreseen the impending impact 
and, therefore, the accident was an In- 
evitable accident not attributable to any 
negligence on his part The quantum of 
compensation claimed was also disputed. 
Alter a tnal on these issues, the Claims 
Tribunal found that the accident occurr- 
ed due to rash and negligent driving of 
the bus and hence awarded Rs. 20,000/- 
as damages. 

3. Before dealing with the merits of 
this appeal, it is necessary for us to 
set out a few more facta The MPSRTC 
came to be constituted as a "State Trans- 
port undertaking”, under Section 3 of 
the Madhya Pradesh State Road Trans- 
port Corporation Act (Act 64 of 1950), 
wet 5th Jure 1962. Its financial structure 
is that the Corporation has a fund under 
Section 27 called "The MPSRTC Fund”, 
and as regards its third party liability 
arising out of the use ot its vehicles. It 
has to set apart from out of its revenues, 
such sum as may be directed for meeting 
any such liability. A provision in that 


behalf was made by Rule 26 of the 
Madhya Pradesh State Road Transport 
Corporation Rules, 1962, which Is m these 
terms. 

*'26 Third Party Liability Fund.-^ 
There shall be established and maintain- 
ed by the Corporation a Fund to be call- 
ed the Third Party Liability Fund into 
which shall be paid every year from and 
out of the revenues of the Corporation 
such sum as may be directed by the 
State Government from time to time fot 
meeting any liability arising out of the 
use of any vehicle of the Corporation, 
which the Corporation or any person In 
the employment of the Corporation may 
incur to third parties." 

Initially when the Corporation had been 
established. It had no Third-Party Liabi- 
lity Fund in existence, and. therefore, all 
its vehicles were insured against third 
party risks under Section 94 (1) of the 
Motor Vehicles Act This was until 19th 
July 1963 when the State Government 
Issued a notification under Section 94 
(3) exempting MPSRTC from the opera- 
tion of Section 94 (l) The Third-Party 
Liability Fund by them had been es- 
tablished and maintained by that autho- 
rity, in accordance with Rule 26 
Nevertheless, all liability arising out of 
Third-party risks between 5th June 1952 
and I9lh July 1963. waa covered under a 
policy of insurance against third- 
party risks, taken out by the Cor- 
poration in respect of Its each 
vehicle, and the Insurers were the 
Indian Insurance Companies Pool. The 
accident in question had occurred on 21rf 
November 1962. L e, at a time when the 
MPSRTC had insured Its vehicles in res- 
pect of third party risks The present 
application for a claim for compensation 
had been filed on 18th January 1963 and 
initially, the Insurers had been implead- 
ed as opposite party No 3 but apparently 
its name was struck off from the array 
of parties while lodging the application. 
The result has been that the application 
for compensation was Imperfectly cons- 
tituted Inasmuch as the insurers were not 
impleaded as a party, nor is there any- 
thing on record to suggest that the 
Claims Tribunal had served any notice 
on them to appear and contest their Rs* 
bllity in the proceedings before it 
4 . The first contention relates to the 
Invalidity of the proceedings before the 
Claims Tribunal. Section 110-A (2) of 
the Motor Vehicles Act provides that an 
application for compensation arising out 
of an accident involving death, or bodily 
injury to any person arising out of tiseof 
motor vehicles, made to a Claims Tri- 
bunal. must be in the form prescribed. 
This is provided for by Section 110-A (2), 
which reads, thus: — 

"110-A (2) Every application under 
cub-section ( 1 ) shall be made to the 
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Claims Tribunal having jurisdiction 
over the area in which the accident oc- 
curred, and shall be in such form and 
ehall contain such particulars as may be 
prescribed.” 

The form of the application has been 
prescribed for by Rule 3 of the Madhya 
Pradesh Motor Accidents Claims Tri- 
bunal Rules, 1939, framed under S. 111-A 
of the Motor Vehicles Act, which reads, 
thus: 

"3. Applications: — (1) An application 
Eor a claim for compensation arising out 
of an accident of the nature specified in 
sub-section (1) of Section 110-A of the 
Act shall be made in Form 'A' appended 
to these rules. Such application shall be 
in duplicate and shall be signed and veri- 
fied in the manner prescribed by Order 
VI, R. 15 of the Code of Civil Procedure, 
1908 (V of 1908).” 

Appended to these Rules, is the statu- 
tory Form ’A’ prescribed under Rule 3, 
and it enjoins that the insurer should be 
impleaded as Opposite party No. 3. R 7 
(1) lays down that the Claims Tribunal 
shall issue notice to the party against 
whom the applicant claims relief (referr- 
ed to as the 'opposite party’), who may 
then appear and contest the claim. After 
a Claims Tribunal has been constituted 
for any area, the jurisdiction of the Civil 
Courts to entertain any question relating 
to any claim for compensation which may 
be adjudicated upon by the Claims Tri- 
bunal for that area, is barred under 
Section 110-F, of the Motor Vehicles Act 

5. It is a settled rule of construction 
of statutes that in case of an Act which 
creates a new jurisdiction, a new pro- 
cedure, new forms or new remedies, the 
procedure, the forms, or remedies (there 
provided, and not others) must be strictly 
followed. In N. P. Ponnuswami v. Re- 
turning Officer, Namakkal, AIR 1952 
SC 64, their Lordships of the Supreme 
Court have stated: — 

"It is now well recognized that where 
a right or liability's created by a statute 
which gives a special remedy for enforc- 
ing it, the remedy provided ^by that 
statute only must be availed of.” . 
Following the dictum of Willes J. in 
Wolverhampton New Water Works Co. 
V. Hawkesford, (1859) 6 CB (NS) 336, we 
think, it will be a fair inference from 
the provisions of Section 110-A to Sec- 
tion 110-F of the Motor Vehicles Act, to 
state that there, is now only one remedy 
for grant of compensation in respect of 
accidents involving the death, or bodily 
Injury to persons, arising out of the use 
of motor vehicles, when there is a policy 
of insurance against third-party risk. 
That remedy is by way ‘of application 
for compensation to be made to the 
Claims Tribunal under Section 110-A 
‘The jurisdiction of the Civil Courts to 
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entertain such claims having been barred 
by Section 110-F. the right must be en- 
forced in the manner provided Such 
claims clearly fall under the 3rd cate- 
gory, mentioned in Willes J. in (1859) 6 
CB (NS) 336 (supra), namely: — 

"But there is a third class, viz., where 
a liability not existing at common law is 
cneated by a statute which at the same 
time gives a special and particular remedy 

for enforcing it The remedy pro- 

vided_ by the statute must be followed, 
and it is not competent to the party to 
pursue the course applicable to cases of 
the second class. The form given by the 
statute must be adopted and adhered to.” 

6. Where a statutory power is con- 
ferred for the first time upon a 'Court, 
and the mode of exercising it is pointed 
out it means no other mode is to be 
adopted. In Nazir Ahmad v. King Em- 
peror, AIR 1936 PC 253 (2), Their Lord- 
ships have stated. 

"The rule which applies is that where 
a power is given to do a certain thing in 
a certain way the thing must be done in 
that way or not at alL Other methods 
of performances are necessarily for- 
bidden.” 

[See also Taylor v. Taylor, (1876) 1 ChD 
426], which has not been followed by 
their Lordships of the Supreme Court in 
State of Uttar Pradesh v. Singharasingh, 
AIR 1964 SC 358. 

7. We have no manner of doubt that 
the intention of the Legislature as gather- 
ed from the words used in Sections 110-A 
to 110-F of the Motor Vehicles Act, is 
plain and unambiguous and they have 
one meaning only, namely, that no such 
claims can now. be tried in the ordinary 
way. As a logical consequence, it follows 
that such claims have to be made in the 
manner prescribed. The remedy provid- 
ed by the statute must be followed, and 
the form given by the statute must be 
adopted and adhered to. The Legislative 
object of inserting these sections in the 
Motor Vehicles Act by Act 100 of 1956, 
was to provide for a speedy and summary 
enforcement of third-party risks against 
an insurer. 

The submission that insurers had no 
right to be impleaded as a party, is 
wholly unfounded. Their Lordships of 
the Supreme Court have in British India 
General Insurance Co. Ltd. v. Captain 
Itbar Singh, AIR 1959 SC 1331, indicated 
the nature of defences that are available 
to' an insurer upon being impleaded as a 
party. We fail to appreciate how can 
the statutory defences be raised unless 
the insurer is made a party. That is the 
only manner in which the insurer can 
avoid its liability. In view of the clear pro- 
visions contained in Section 96 (2) an d(t>) 
of the Motor Vehicles Act, it can hardly 
be asserted that an insurer is not a party 
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to an action for recovery of damages. 
Thus, the insurer must, of necessity, be 
a party to such proceedings. 

We must accordingly hold that the 
application as framed and presented be- 
fore the Claims Tribunal, suffers from a 
serious infirmity and the only course now 
open is to remit the proceedings for a re- 
trial, after allowing the claimant an op- 
portunity to implead the insurers and 
serving on them a notice in order that 
they may appear and contest the claim to 
the limited extent provided in Section 95 
(2) of the Act 

8. The proceedings have to be remitt- 
ed for another reason. Even otherwise, 
in general, an appeal upon the quantum 
of damages will not be allowed unless 
either Ji) the Tribunal has applied a 
wrong principle of Law or misdirected 
itself or (u) the amount awarded either; 
was so inordinately low or was so inordi- 
nately tush that it must he held as or* 
roneous [See, Nance v British Columbia 
Electric Railway Co Ltd. 1951-2 All ER 
448] The normal rule, therefore, is that no 
appeal lies on the quantum of damages 
•unless it involves a matter of principle. 
This case, however calls for an inter- 
ference because the tribunal has mis- 
directed itself by awarding an amount 
without any basis. The Claims Tribunal 
has not, at all, applied its mind to the 
question of ascertaining the quantum of 
damages In a schedule annexed to the 
application, the claimant had assessed 
Rs. 33,682.84 P as damages suffered by 
him, but in para 6 of the application, he 
had limited his claim to Rs. 30 000/- as 
compensation. The MPSRTC in para 7 of 
the Written statement asserted that the 
figures mentioned in the schedule were 
imaginary, and also denied its liability 
for payment of the various amounts 
clai m ed. In dealing with this question, 
the Clai m s Tribunal has disposed of the 
matter m a very laconic manner. This is 
what it states' — 

"The damages of Bs. 20 000/- claimed 
by the applicant for permanent disable- 
ment, loss of business physical and 
mental worries and sufferings and for 
the special damages incurred by the 
applicant in the medical treatment are 
reasonable and fair and the applicant is 
entitled to get damages of Rs. 30 000/- 
from the non applicant’ 

The expression ’reasonable and fair” 
used by the Claims Tribunal carries us 
nowhere. It was the duty of the Claims 
Tribunal to separately ascertain and 
determine under different heads pecuni- 
ary and non pecuniary damages, if any, 
awardable to the c laim ant Although the 
eventual award must be of a lump sum, 
nevertheless the sum awarded must be 
made up of its constituent parts. In per- 
sonal injury cases this course has to be 
followed by a Claim s Tribunal while 


dealing with assessment, by Indicating 
the different heads under which the 
damages are awarded, because the appeal 
to the High Court is by way of rehearing 
on the question of damages. Unless, this 
is done this Court cannot determine 
whether the Claims Tribunal has acted 
on a wrong principle of law, or whether 
it has made entirely erroneous estimate 
of damages and the very purpose of the 
appeal would be defeated. 

9 We, accordingly, allow the appeal 
and set aside the award made by the 
Claims Tribunal, and remit the proceed- 
ings to it with a direction that it shall, 
with advertence to the observations that 
we have made direct the claimant to im- 
plead the insurers, the Indian Insurance 
Companies Pool, as ’Opposite Party 
No. 3 in the proceedings, and after ser- 
vice of notice to them, allow the parties 
to raise such pleas as are open and to 
hear and decide the claim afresh, in 
accordance with law The casts shall 
abide the event. Hearing fee Rs 100/- u 
certified. 

RSK/D V a Appeal allowed. 
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P V DIXIT C.J AND G P SINGH. J 

Sber Smilh. Petitioner V State Tran»- 
port Authority, Gwalior and others, Rw 
pondents. 

Misc. Petn. No. 348 of 1968, D/- 28-10- 
3968 

Motor Vehicles Act (1939), 5, 44(3), 
(4) and 45 proviso 2 — Scope • — Inter- 
regional route — Applications for permit 
made by persons m different regions to 
respective Regional Transport Authority 
> — State Transport Authority directing aU 
such applications to be decided only Kr 
Regional Transport Authority of a speci- 
fied region — Direction without jurisdic- 
tion. 

Where persons In different regions 
apply for permit for an inter region" 
route to the respective Regional Trans- 
port Authorities but the State Transport 
Authority directs all such applications w 
be decided only by the Regional Trans- 
port Authority of a specified region, tne 
direction is without jurisdiction. 

( Para *; 

It will be more in public interest •* 
also fair to all applicants if all such ap- 
plications can be heard and disposed oi 
by one Authority fPara 

If the State Transport Authority decide* 
to perform the duties of a Regi ona j 
Transport Authority for an fnter-regionai 
route it can certainly issue directions 
under S 44(4) of the Motor Vehicles Ag 
LL/AM/E678/68 
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to the Regional Transport Authorities 
concerned not to exercise that duty. S. 44 
(3)(b) and (4) therefore clearly authorise 
the' State Transport Authority to grant 
permits on an inter-regional route and 
to deprive the Regional Transport Autho- 
rities of their jurisdiction to that extent. 

* (Para 5) 

The power of the State Transport 
Authority under S. 44(3) (a) "to co-ordi- 
nate and regulate the activities and poli- 
cies of the Regional Transport Autho- 
rities”, however wide it may be, does not 
include the power to deprive one 
Regional Transport Authority of its quasi- 
judicial jurisdiction and to confer the 
same on another Regional Transport 
Authority. The words “activities and 
policies” in S. 44(3)(a) are more appro- 
priate to describe administrative functions 
rather than judicial or quasi judicial. 
Further, the words "co-ordinate and re- 
gulate” postulate the continuance of that 
which is co-ordinated or. regulated. They 
do not ordinarily Include deprivation. 
Under the scheme in Chapter IV, an ap- 
plication for permit Is to be heard and 
disposed of by the Regional Transport 
Authority to which it is made. The duty 
to dispose of applications made to it is a 
judicial function and cannot be co-ordi- 
nated or regulated by issue of directions 
, by the State Transport Authority. AIR 
i 1964 SC 1573 & AIR 1966 Raj 127 (FB), 
Foil. (1961) MP No. 295 of 1960, D/- 31-7- 
1961 (MP) Expl. (Para 6) 

Thus, the direction by the State Trans- 
port Authority authorising the Regional 
Transport Authority of a specified region 
to deride all applications for permits for 
inter-regional route, made to the respec- 
tive Regional Transport Authorities, is 
without jurisdiction. (Para 8) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 Raj 127 (V 53) = 

ILR (1966) 16 Raj 187 (FB), Jagdish 
Prasad v. Transport Appellate 
Tribunal 6 

(1964) AIR 1964 SC 1573 (V 51)=' 

(1964) 7 SCR 1, B. Rajagopala 
Naidu v. S. T. A. Tribunal, Mad- 
ras 6 

(1961) M. P. No. 295 of 1960, D /- 
31-7-1961 (MP), Rewa Transport 
Services v. General Manager 
C. P. T. S. 7 

R. K Tankha, for Petitioner; Y, S. 
Dharmadhikari, for Respondent No. 3. 
ORDER : — This petition under Article 
> 226 of the Constitution arises out of a 

‘case relating to the grant of stage car- 
riage permits on the route, Tikamgarh- 
Gwalior via Niwari, Jhansi and Dabra. 
This route is inter-statal and inter-re- 
gional fallin g within the States of 
Madhya Pradesh and Uttar Pradesh. The 
portion of the route which is within the 
State of Madhya Pradesh falls within two 


regions viz., Rewa and Gwalior. Under 
the inter-statal agreement two single 
trip permits can be issued for this route 
by the Madhya Pradesh Authorities. 
Ratanlal who is respondent No. 3 to this 
petition made an application for permit 
on the route on 20th October, 1964 to the - 
Regional Transport Authority, Gwalior. 
No action was taken on that application 
and on 20th December, 1964 the Regional 
Transport Authority, Gwalior derided to 
invite fresh applications. This order, how- 
ever, was not carried out and no noti- 
fication was published inviting applica- 
tions. In the meantime, the petitioner and 
some others applied to Regional Trans- 
port Authority, Rewa for getting permits 
on this route. 

The petitioner's application was made 
on 15th July, 1966 and was published in 
the Gazette on 2nd September, 1966 
along with other applications. The State 
Transport Authority realising that the 
exercise of concurrent jurisdiction by 
the Regional Transport Authorities of 
Rewa and Gwalior in the matter of grant 
of permits on this route may not be in 
the interest of the public and may result 
in conflict, issued a direction that the 
applications for permits on this route, 
though received by both the Authorities, 
shall be derided only by the Regional 
Transport Authority, Gwalior. In view of 
this direction of the State Transport 
Authority, the Regional Transport Autho- 
rity, Rewa sent all the applications receiv- 
ed by it for grant of permits on this 
route, including the application of the 
petitioner, to the Regional Transport 
Authority, Gwalior. 

It seems that the respondent No. 3 
came to know of the order of the Re- 
gional Transport Authority, Gwalior de- 
riding to invite fresh applications some- 
time in July, 1966 and on 15th July, 1966 
he filed a revision against that order 
before the State Transport Authority. 
This revision was allowed by the order 
of the State Transport Authority on 31st 
May, 1968, in which it was held that 
the Regional Transport Authority, Gwa- 
lior should have decided the application 
of the respondent No. 3 and should not 
have passed the order inviting fresh 
applications. On this ground the order 
proposing to invite fresh applications was 
set aside and the Regional Transport 
Authority, Gwalior was directed to first 
determine the application of the respon- 
dent No. 3. After this order, the Secre- 
tary, Regional Transport Authority, Gwa- 
lior by a memo dated 4th June, 1958 
returned the applications including the 
application of the petitioner, which were 
received from the Regional Authority 
Rewa, back to that Authority on the 
ground that applications submitted, to 
one Authority cannot be transferred to 
another Authority. 
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The Regional Transport Authority, 
Gwalior then published the application 
of the respondent Na 3 in July 1963 
and proposed to consider that application 
alone on 24th September. 1963 The peti- 
tioner then filed this petition under 
Articles 226 and 227 of the Constitution 
praying that the order of the State 
Transport Authority in revision and the 
order of the Secretary, Regional Trans- 
port Authority Gwalior, returning the 
petitioners application to the Regional 
Transport Authority, Rewa, be quashed. 

It is also prayed that the Regional 
Transport Authority Gwalior be directed 
to dispose of the applications of the res- 
pondent No 3 and the petitioner together 
in accordance with law 
2. The main contention raised by the 
learned counsel for the petitioner is that 
by the direction of the State Transport 
Authority Issued on 16th November 1966 
the Regional Transport Authority Gwa- 
lior got jurisdiction to decide the appli- 
cations that were made at Rewa includ- 
ing the application of the petitioner and 
therefore, the Secretary Regional Trans- 
port Authority Gwalior should not have 
sent back those applications to the 
Regional Transport Authority Rewa. It 
Is also argued that as the applications of 
the petitioner and respondent No 3 are 
all npe for hearing. these applications 
and such other applications for permits 
on this route which may also be ripe for 
hearing should be heard together by the 
Regional Transport Authority Gwalior 
In answer, the learned counsel for the 
respondent No 3 argued that the direc- 
tion of the State Transport Authority was 
In excess of the power conferred on that 
Authority and therefore the Regional 
Transport Authority, Gwalior rightly 
refused to decide the applications made 
to the Regional Transport Authority, 
Rewa. 

3. The rival contentions raised In this 
petition relate to construction of sub- 
sections (3) and (4) of Section 44 of the 
Motor Vehicles Act. 1939 which read aa 
follows: 

"(3) A State Transport Authority shall 
give effect to any directions issued under 
Section 43, and subject to such directions 
and save as otherwise provided by or 
under this Act shall exercise and dis- 
charge throughout the State the follow- 
ing powers and functions, namely — 

(a) to co-ordinate and regulate the 
activities and policies of the Regional 
Transport Authorities, If any, of the 
State; 

(b) to perform the duties of a Regional 
Transport Authority where there is no 
such Authority and, if it thinks fit or if 
so required by a Regional Transport 
Authority, to perform those duties in res- 
pect of any route common to two or 
more regions; 


Authority, Gwalior A-LR. 

(c) to settle all disputes and decide all 
matters on which differences of opinion 
arise between Regional Transport Autho- 
rities' and 

(d) to discharge such other functions 
as may be prescribed." 

(4) For the purpose of exercising and 
discharging the powers and functions 
specified in sub-section (3) a State Trans- 
port Authority may, subject to such 
conditions as may be prescribed. Issue 
directions to any Regional Transport 
Authority and the Regional Transport 
Authority shall in the discharge of Its 
functions under this Act. give effect ta 
and be guided by such directions.” 

4 . Before we proceed to examine the 
submission in relation to these sub-sec- 
tions. we will first examine other relevant 
provisions. The power to grant stage 
carnage permit is vested in the Regional 
Transport Authonty under Section 48 and 
this power is to be exercised on appli- 
cation for permit made to that Autho- 
rity under Section 46 Section 45 provi- 
des as to which Regional Authority ap- 
plication for permit should be made The 
second proviso to that section enacts that 
If it is proposed to use the vehicle or 
vehicles in two or more regions lying in 
different States, the application should be 
made to the Regional Transport Autho- 
rity of the region in which the applicant 
resides or has his principal place of busi- 
ness. After application for permit is 
received, the Regional Transport Autho- 
nty has to publish the same under Sec- 
tion 57 inviting representations and fix- 
ing a date for hearing of the application. 
The application is then to be granted or 
refused having regard to the matters set 
out in Section 47. 

Under the scheme of these sections an 
application for permit is to be disposed of 
by the Regional Transport Authority to 
which it i9 made In case of an inter-sta- 
tal route which passes through two or 
more regions the Regional Transport 
Authority of all these regions may receive 

applications for grant of permit If con- 
testants for permits on such a route 
reside or have their place of business in 
different regions for application for per- 
mit on such a route can be made to the 
Regional Transport Authority of th* 
Region where the applicant resides or 
' has his principal place of business. This 
Is what happened in the instant case. 
As already stated the respondent No 3 
made his application to the Regional 
Transport Authonty. Gwalior whereas the 
petitioner and some others made their 
applications to the Regional Transport 
Authonty Rewa. In the normal coarse 
these applications cannot be heard to- 
gether or disposed of by one Authority 
The Gwalior Authority must dispose of 
the application made to It and similarly 
the applications made to the Rewa Autho- 
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rity must be disposed of by that Autho- 
rity.^ The total number of permits that 
can be granted on the route, by the 
Madhya Pradesh Authorities is limited 
by the inter-statal agreement to two 
single trip permits. 

It would be therefore more in public 
interest as also fair to all J applicants if 
all those applications could be heard ana 
disposed of by one Authority. The ques- 
tion i 9 whether this can be achieved by 
issue of a direction of the State Transport 
Authority. 

5. We now revert to sub-sections (3) 
and (4) of Section 44 which we have re- 
produced earlier. It is first argued y 
the learned counsel for the respondent 
that these sub-sections cannot be utilised 
for depriving a Regional Transport 
Authority of its iurisdiction to grant 
permits Such a broad statement is plain- 
ly wrong. A look at sub-section (3) (b) will 
show that in case of a route wluch is 
common to two or more re^ons. the 
State Transport Authority may, it thinKs 
fit or if so required by a Regional Trans- 
port AuSoriW. perform the duties oi 
Regional Transport Authority. It ^ 
State Transport Authority decides to 
perform the duties of a Regional Trans- 
nnrt Authority for an inter-regional 
route U can certainly issue directions 
under sub-section.. (4) to theRegional 
Transport Authorities concerned not to 
P-xercise that duty. Otherwise the object 

If Sktas o^r f o' 

Transport Authorities by the State 
Transput Author*, mU »* 

Sub-sections (3)(b) ana i i Transnort 
clearly authorise the State Mon 

Authority to perform j ^.regional 
[that extent. 

6. But the point is whether instead of 

adopting the course . h un ^ te S T b r a S ^S:rt 
(3)(b), it was open to the State Transport 

Authority to authorise one of the two 
Regional Transport Authorities to 
pose of all the applications made to both. 
This action of the State Transport Autim- 
ritv is sought to be justified by the 
counsel for the petitioner under 
j • riflusG (s) of sub-section («) 

emDowers' the SUte Transport Authority 
to^ co-ordinate and regulate the activities 
and %Ucies of the Regional Trar^rt 
omthorities. The power to co-ordinate ana 

regulate thie activities and policies of the 
Regional Transport Authorities, however 
wide it mav be. does not, in our opuuon. 
include the power to deprive one 
Regional Transport Authority of its 
Si-judicial jurisdiction and to confer 
the sake on another Regional Transport 
Authority. . „ 

The words "activities and policies ar e 
more appropriate to describe administra- 


tive functions rather than judicial or 
quasi-judiciaL Moreover, the words "co- 
ordinate and regulate” postulate the 
continuance of that which is co-ordinat- 
ed and regulated; they do not ordinarily 
include deprivation. Under the scheme of 
sections in chapter IV to which we have 
already referred, an application for per- 
mit is to be heard and disposed of by the 
Regional Transport Authority to which 
it is made. The duty to dispose of appli- 
- cations made to it is a judicial function 
and cannot be co-ordinated or regulated 
by issue of directions by the State Trans- 
port Authority. 

In B. Rajgopala Naidu v. S. T. A. Tri- 
bunal, Madras, AIR 1964 SC 1573, Their 
Lordships held that Section 43-A (Madras 
Amendment) of the Act which empower- 
ed the State Government to issue orders 
and directions to State (Transport Autho- 
rities or to?) Regional Transport Autho- 
rities in respect of any matter relating 
to road transport was limited in its ap- 
plication to administrative matters. One 
of the reasons that their Lordships gave 
in support of this conclusion was that 
judicial functions conferred on tribunals 
established bv statute cannot be regulat- 
ed by issue of administrative or executive 
directions. The same consideration ap- 
plies in limiting the scope of Section 43(3) 
(a) by construction to administrative acti- 
vities and policies of the Regional Trans- 
port Authorities. 

Indeed atone place their Lordships in 
Rajgopala’s case, AIR 1964 SC 1573 also 
'adverted to Section 44 of the Act 
and said that "the field covered 
by Section 43-A like that covered by 
Sections 42, 43 and 44 is administrative 
and does not include the area which is 
the subject matter of exercise of quasi- 
judicial authority by the relevant tribu- 
nals. Following Rajgopal’s case, AIR 
1964 SC 1573 a Full Bench of Rajasthan 
High Court in Jagdish Prasad v. Trans- 
port Appellate Tribunal AIR 1966 Raj 
127 (FB) has held that the State Trans- 
port Authority cannot by issue of direc- 
tions under Section 44(3)(a) regulate the 
grant of permits as it will encroach upon 
the judicial functions of the Regional 
Transport Authorities. These cases sup- 
port the conclusion reached by us. 

7. The learned counsel for the petl- 
" tioner drew our attention to the decision 
of a Division Bench of this Court in 
Rewa Transport Services v. General 
Manager C. P. T. S. (1961) MP No. 295 of 
1960, D/-31-7-1961 (MP). In this case It 
was observed: 

-'We may in this connection point out 
that where an inter-state route is also an 
inter-regional route in one or both States, 
the permit should he dealt with under 
Section 44(3) of the Act by the State 
Transport Authorities, who could also, m 
exercise of their power, issue suitable 
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the properties inspected, because no at- 
tention has been paid in the trial Court 
with reference to the alleged recl ama tion 
of jungle lands into cultivable lands and 
that in such a case, income from such 
land should be excluded and there were 
also areas which were rocky and could 
not be cultivated and this too should be 
taken into account. All these facts, accord- 
ing to the petitioner in the court below, 
could be proved only by appointment' of 
a Commissioner through his report. On 
this ground it was stated in the court 
below that the decree granted by the trial 
court for mesne profits could not be 
sustained. The lower appellate court has 
devoted its entire order to a considera- 
tion of the scope of Order XLI Rule 27 
C. P. Code and a decision of the Allaha- 
bad High Court and of the Supreme 
Court, and being of opinion that the ap- 
pellate court had the power, he ordered 
appointment of a Commissioner. 

2. It is rather surprising that the Se- 
cond Additional District Judge did not 
examine the application for appointment 
of a Commissioner on its merits whether 
it was required in the interests of justice. 
I may observe that appointment of a 
Commissioner in the appeal is a rarity 
and is seldom resorted to. In my view, 
such an appointment is not authorised by 
Rule 27 of Order XLL That rule relates 
to additional evidence and the language 
of Rule 27 (11 (b) does not lend itself to 
a construction that the report of a com- 
missioner to be appointed and submitted 
in the appellate stage is regarded as ad- 
ditional evidence for purposes of that 
rule. It is true that Section 107 (2) C. P. 
Code gives the Appellate Court the same 
powers and the same duties as nearly as 
may be as are conferred and imposed by 
the Code on Courts of original jurisdic- 
tion in respect of suits instituted in 
them. Wide as the phraseology of this 
sub-section may appear, I am inclined to 
think that when sub-section (1) and the 
matters mentioned therein are kept in 
view, the power of the Appellate Court 
under sub-section (2) should be under- 
stood not as widely as It may prima 
facie appear to justify. In any case, I 
think assuming that Section 107 (2) au- 
thorises the appellate Court to appoint a 
Commissioner for inspection, that is a 
power which should be very sparingly 
used and only in the interests of justice. 
The normal course which the Appellate 
Court in such cases should adopt is to 
■' allow the appeal itself from the decree 
for mesne profits and then to direct the 
trial Court to appoint a Commissioner if 
it thought fit on the merits, consider the 
Commissioner’s report and then come to 
the conclusion on the quantum of mesne 
profits. The Second Additional District 
Judge in this case may well have adopt- 
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ed that course, but only on his judgment 
of the merits and the justice of the case. 

3. As I said, the Lower Appellate 
Court seems to have t aken it for granted 
that the application for appointment of 
a Commissioner at the appellate stage 
should be granted as a matter of course, 
which is not the case. The order of the 
Lower Appellate Court amounts to this 
that because the appellate Court posses- 
ses the power, according to it, therefore 
it made an order for appointment of a 
Commissioner. Clearly that view is 
wrong. A Commissioner, even if there is 
power, can be appointed only if it is jus- 
tified on the merits. 

4. 'Die order of the Court below is 
set aside. It is, however, open to the 
Lower Appellate Court in disposing of 
the appeal to see whether the ends of 
justice have suffered at the trial stage 
because proper investigation had not been 
made as to the physical features and the 
other features pointed out by the defen- 
dant and whether the defendant had been 
diligent in prosecuting Ms case in the 
trial Court, and if it is satisfied on such 
an examination, to set aside the decree 
for mesne profits and remit the matter to 
the trial Court for fresh disposal. TMs 
observation is not to be understood by 
the Lower Appellate Court as an invita- 
tion to it to allow the appeal, wMch I 
have no doubt, the Court below will con- 
sider on its own merits. 

5. The petition is allowed in those 
terms. No costs. 

RSK/D.V.C. Petition allowed. 


AIR 1969 MADRAS 145 (V 56 C 35) 
KRISHNASWAMY REDDY, J. 

T. S. Baliah, Petitioner v. T. S. Ranga- 
chari, Respondent. 

Criminal Revn. Cases Nos. 645 to 648 of 
1967, D /- 14-2-1968. 

(A) Income-tax Act (1922), S. 52 — 
Section does not repeal S. 177 of Penal 
Code — Penal Code (I860), S. 177. 

Section 52 of the Income Tax Act (1922) 
has not repealed S. 177 of Penal Code. 

(Para 36) 

The object and the purposes of these two 
enactments are different. The subject 
matter of the offence under Section 177 
L P. C. is much wider and comprehensive 
than the subject-matter of the offence 
created under Sec. 52 of the Income-tax 
Act for the purpose of enforcing effecti- 
vely the provisions of the said Act. The 
Indian Penal Code is a penal statute 
whereas the Income-tax Act is fiscal and 
deals with revenue. Hence it cannot be 
said in tMs back ground, that Section 52 
of the Income-tax Act though creates an 

JL/KL/E794/68 
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offence similar to that of Section 177 I P 
C. but narrower m scope, takes away the 
entire subject matter provided under Sec- 
tion 177 L P C. (Para 14) 

If the intention of the Legislature was 
that the prosecution would be barred 
even under any other enactment like 
the Indian Penal Code in respect of the 
same matter it could have said so speci- 
fically m S 28 (4) of the Act that the 
prosecution is not only barred under the 
Income-tax Act but also under any 
other law In the absence of such 
a provision it is reasonable to infer that 
the intention of the Legislature m creat- 
ing offence under Section 52 is not to re- 
peal any other similar offence under any 
other law Both the statutes are two 
distinct enactments and they can certain- 
ly stand together (Para 14) 

There is no inconsistency between the 
provisions of these two enactments Even 
assuming that differences and inconsis- 
tencies exist it cannot be said that 
both the provisions are wholly incom- 
patible or the application of both would 
lead to absurdity Case law Discussed. 

(Paras 25 and 26) 
fB) Income-tax Act (1961) S 297 (2) 
(a) — Proceedings for the assessment of 
that person for that year 7 — Meaning of 
— Includes prosecution instituted under 
S 52 of Income-tax Act (1922) 

The prosecution under S 52 of Income- 
tax Act 1922 pending on the commence- 
ment of the Act of 1961 is saved under 
S 297 (2) (a) (Paras 45 and 52) 

The words proceedings for the assess- 
ment of that person for that Year 7 in 
S 297 (2) (a) are so comprehensive, bo 
as to Include even the proceedings in res- 
pect of prosecution The words are com- 
prehensive In the context and that would 
Include every proceeding till the assess- 
ment is realised There cannot be any 
doubt that institution of prosecution is 
one of the modes to realise the amount 
assessed, besides the levy of punishment 
(Para 43) 

The institution of prosecution Is a 
necessary action to be taken for the pur- 
pose of levy assessment and collection 
of the tax including penalty If on the 
other hand, the Legislature intended to 
exclude and to destroy the right to Ins- 
titute prosecution, it could have exclud- 
ed such right expressly and specifically 
The institution of prosecution is only a 
last resort, if necessary to be adopted 
by the authorities for the purpose of 
sjevy assessment and collection of tar 
Kbqnallv, prosecution is not resorted to. 
EvemSf prosecution Is instituted, it Is 
made cotrpoundable. These circumstan- 
ces would show that the Legislature 
would not hav& taken away that discre- 
tion of the authorities to institute prose- 
cution in respect of assessment, levy and 
collection of tax before the commence- 


ment of the Act of 1961 AIR 1961 SC 
609 & AIR 1958 SC 795 & AIR 1955 SC 
84 & AIR 1961 SC 1265 ReL on AIR 
1961 SC 1026 DisL (Para 49) 

(C) Income-tax Act (1961) Ss, 277 and 

279 — Income-tax Act (1922) Ss. 52 and 
53 — Prosecution under S 52 after valid \ 
sanction by Inspecting Assistant Commis- 
sioner — Commencement of Act of 1961 
during pendency of prosecution — No 
objection on ground that under S 279 of 
new Act the Commissioner alone can ins- 
titute prosecution, can be raised — If pro- 
secution is launched under the old Act 
which was in Force at the time of repeal, 
the entire procedure provided under the 
old Act alone should be followed AIR 
1961 SC 1265 ReL on. (Para 53) 

(D) Income-tax Act (1961) S 297 (2) 
fb) — Provision is not violative of Arti- 
cle 14 of Constitution — Classification of 
person who filed retnrns before com- 
mencement of Act as one cLiss and 
persons who filed return after commence- 
ment of Act as another, ts justifiable — * 
Constitution of India Art. 14. (Para 54) 

(E) Civil P C (1908) Pre. — Interpre- 
tation of statutes — Repealing statute — 
Construction — Duty of Court. 

In the absence of any express repeal, 
the Courts do not lean in favour of an 
Implied repeal The Court will always be, 
against the repeal of an earlier statute^- 
when the Legislature has not expressly 
done so unless the Court finds that the 
provisions of the two enactments are 
wholly Incompatible or that the two sta- 
tutes together would lead to wholly ab- 
surd consequences. (Para 1*1 

Cases Referred Chronological Paras 
(1965) AIR 1965 SC 932 (V 52)= 

1965 (2) Cri LJ 24, Harlsh Chan- 
dra v State of Madhya Pradesh 20 
(1961) AIR 1961 SC 609 (V 48)= 

(1961) 2 SCR 765 C. A. Abraham _ 
v L T Officer 5* 

0961) AIR 1961 SC 1026 (V 48)= 

(1961) 2 SCR 760 L T Commr. 

B & O v Pratabsingh W 

(1961) AIR 1961 SC 1265 (V 48)= 

(1961) 3 SCR 923 Income-tax 
Commr v Bhlkajl Dadabhal & 

Co 47. 53 

(1958) AIR 1958 SC 795 (V 45)= 

ILR (1958) Ker 1307 A. N Laksh- 
man v I T Officer 46 

(1957) AIR 1957 SC 458 (V 44)= 

1957 Cri LJ 575 Ora Prakash v M 
State of U P S3 

(1955) AIR 1955 SC 84 (V 42)= A 
1955 Cri U 254, State of Punjab 
v Mohar Singh 41 

(1955) AIR 1955 Bom 451 (V 421= 

ILR (1955) Bom 984 (FB) Tha 
State v Pandurang S4 

(1955) AIR 1955 Cal 236 (V 42)= 

1955 Cri U 784, Amarendra Nath 
Roy v State 35 
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(1954) AIR 1954 SC 752 (V 41)= 
1955-1, SCR 799=1954 Cri LJ 1822, 
Zaverbhai Amaida v. State of 
Bombay 28 

(1937) 1937-1 KB 518=106 LJKB 
367, Smith v. Benabo 19, 27 

(1893) 1893-1 QB 612=62 LJMC 81, 
Summers v. Holbom Dist Board 
of Works 18 

(1891) 1891-2 QB 170=60 LJMC 
172, Fortescue v. Vestry of 
St. Mathew Bethnal Gree 16 

(1864) 33 LJ P.M.&A. 193=12 LT 
316, 'The India' 12 

V. Ganapathisubramanla Iyer, for Peti- 
Soner; C. K. Venkatanarasimhan, Special 
Public Prosecutor, for Respondent 
ORDER: — The petitioner in all these 
cases is the same They are dealt with 
together as the points raised are substan- 
tially the same. 

2. The revision petitioner is a cine- 
actor. Four complaints were filed against 
him by the Income-tax Officer, Central 
Circle-6, Madras, alleging that he had 
been systematically filing false returns of 
his income and had omitted to give true 
Information regarding his professional 
earnings liable to be taxed from the year 
1957 with a view to evade payment of 
tax and he had deliberately concealed 
material particulars of his income in 
, spite of notices having been issued by 
the Department to file a true and correct 
statement of income. The first three 
complaints relating to the assessment 
years 1958-59, 1959-60, 1960-61 respecti- 
vely were filed before the Chief Presi- 
dency Magistrate, Madras, under Section 
52 of the Income-tax Act, 1922, and 
under Section 177, I. P- C. The fourth 
complaint which is in respect of the 
assessment year, 1961-62 was filed under 
Section 277 of the Income-tax Act of 
1961 and under Section 177, L P. C. 

3. The revision petitioner raised pre- 
liminary objection before the learned 
Chief Presidency Magistrate in respect 
of the first three complaints on the 
grounds that the complaint under Section 
177, L P. C. was not maintainable in law 
as the operation of Section 177, I. P. C. 
was excluded to cases relating to Income- 
tax matters, that the prosecution under 
Section 52 of the Income-tax Act, 1922, 
will also not apply as it was repealed by 
the Income-tax Act of 1961 and that the 
sanction given by the Inspecting Assistant 
Commissioner of Income-tax was invalid. 
In the fourth complaint, an additional 
ground was taken that Section 277 of the 
Income-tax Act of 1961 is invalid and 
ultra vires of the Constitution of India 
End in excess of the administrative com- 
petence and opposed to Article 14 of the 
.Constitution. 

4. The learned Chief Presidency Magis- 
trate dismiss ed the petitions holding that 


the points of law raised by the peti- 
tioner were such that could be agitated 
in the course of trial. He, therefore, 
thought it unnecessary to give any find- 
ing on the points raised by the petitioner, 

5. In respect of the first three com- 
plaints, the learned Counsel appearing for 
the petitioner contended, firstly that the 
complaint under Section 177, I. P. C. is 
incompetent as it must be deemed to have 
been impliedly repealed by the enactment 
of Sec. 52 of the Income-tax Act, 1922, 
and secondly, the prosecution under Sec- 
tion 52 of the Income-tax Act of 1922, is 
also incompetent as the Income Tax Act 
of 1961 repealed the earlier Act of 1922 
and the proceedings in respect of prose- 
cutions under the Income-tax Act of 1922 
were not saved by the repealing Act of 
1961. In respect of the fourth complaint, 
he further contended that Section 277 of 
the Income-tax Act of 1961 is ultra vires 
offending Article 14 of the Constitution. 

6. To appreciate the contentions of 
the learned counsel for the petitioner in 
respect of the first three complaints, it 
will be necessary to note the relevant 
provisions of the Indian Penal Code and 
the Income-tax Act of 1922. 

7. Section 177 I. P. C. is as follows: — 

"Whoever, being legally bound to 

furnish information on any subject to any 
public servant, as such, furnishes as true, 
information on the subject which he 
knows or has reason to believe to be 
false shall be punished with simple im- 
prisonment for a term which may extend 
to six months, or with fine which may 
extend to one thousand rupees, or with 
both; ” 

8. Section 52 of the Income Tax Act, 
1922 is as follows: — 

"If a person makes a statement in a 
verification mentioned in Section 19A or 
Section 20A or Section 21 or Section 22 or 
sub-section (2) of Section 26A or sub- 
section (3) of Section 30 or sub-section 
(3) of Section 33, or furnishes a certi- 
ficate under sub-section (9) of Section 
18, which is false, and which he either 
knows or believes to be false, or does not 
believe to be true, he shall be punishable, 
on conviction before a Magistrate, with 
simple imprisonment which may extend 
to six months, or with fine which may 
extend to one thousand rupees, or with 
both.” 

9. In this section, it may be relevant 
to note that by Act No. VH of 1939, the 
words "be punishable, on conviction be- 
fore a Magistrate, with simple imprison- 
ment which may extend to six months, 
or with fine which may extend to one 
thousand rupees, or with both” were sub- 
stituted for the words 'Tie deemed to 
have committed the offence described in 
Section 177 of the Indian Penal Code.” 
Before the amendment Section 52 by its 
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deeming clause adopted the offence under 
Section 177 L P. G, but after amendment, 
it has created a substantive offence under 
the Act 'with the same p unishm ent as pro- 
vided under Section 177 L P G 

10. Though Section 177 L P. C and 
Section 52 of the Income Tax Act of 1922 
appear to be substantially the same, the 
former is wider in its scope whereas the 
latter co nfin es only to the matters men- 
tioned m the said section. Section 177 
IPG deals with the offence mentioned 
therein generally ma k i n g any false In- 
formation furnished by a person who Is 
legally bound to give such information to 
any public servant, an offence whereas 
Sec. 52 of the Income-tax Act of 1922 con- 
fines itself in respect of false information 
furnished m the verification submitted 
by the assessee to the Income-tax Officer. 

It does not include even any false in- 
formation furnished by an assessee in any 
proceeding under the Income-tax Act 
other than the verification mentioned m 
the said section. It, therefore, appears 
that any false statement in the proceed- 
ings under the Income-tax Act other than 
the statements made m verification men- 
tioned m Section 52, will come within 
the mischief of Section 177 L P. G The 
facts constituting an offence under S 52 
of the Income-tax Act may very well be an 
offence under Section 177, L P. G But 
the facts constituting an offence under 
Section 52 of the Income-tax Act, as the 
scope of the latter, as pointed out al- 
ready, is confined to the matters men- 
tioned therein. Section 26 of the General 
Clauses Act provides that when two or 
more statutes create an offence of the 
same nature, the offender 6hall be liable 
to be prosecuted and punished under 
either or any of these statutes but shall 
not be liable to be punished twice for the 
same offence. Prana facie from the facts 
of the present case, the prosecution of 
the petitioner under Section 177 L P. G 
and Section 52 of the Income-tax Act of 
1922 would appear to be competent by 
virtue of Section 26 of the General Clau- 
ses Act. But even if both the charges are 
proved, there cannot be two punishments, 

11. It is contended that Section 177 
!• P C. must be deemed to have been re- 
pealed as it is repugnant to Section 52 of 
the Income-tax Act of 1922 as both can- 
not co-exist In view of certain material 
differences between these two sections. 

The differences are said to be as follows:- 
Seetion 177, I P G is non-compound- 
~ Bme whereas the offence under Sea 52 of 
tne income-tax Act is ccmpoundable with 
the jpenpssion of the Inspecting Assis- 
tant/Comm^sioner by virtue of Clause 
(2) of Section^ D f the said Act The 
undeft Section 177 L P. G can 
be instituted by aW public servant under 
Section 195 Cr. P\G whereas the pro- 
^secution under Sedaon 53 of the Income- 
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tax Act has to be Instituted at the instance 
of the Inspecting Assistant Commissioner 
as provided under Section 53 (1) of the 
said Act An offence under Section 177 
I P G is triable by a Presidency Magis- 
trate a Magistrate of the First Class or 
Second Class whereas the offence under 
Section 52 cannot be tried by a Second 
Class Magistrate unless specially em- 
powered by the Central Government 
If penalty is levied under the Income-tax 
Act m respect of certain matters, no pro- 
secution can be instituted by virtue of 
the provision under Section 28 (4) of the 
Income-tax Act in respect of the same 
matters whereas there is no such bar 
under Section 177 I P. G It is contended 
that both the provisions cannot co-exist 
as they are repugnant to each other 

12. Before we consider this aspect. It 
may be necesary to consider whether the 
Parliament intended to repeal Section 177 
I P G by enacting Section 52 of the In- 
come Tax Act Both are Central Acts. 
It is very significant to note that the later 
enactment does not expressly repeal Sec- 
tion 177 LP.C In the absence of any 
express repeal, the courts do not lean m 
favour of an implied repeal. The court 
will always be against the repeal of an 
earlier statute when the Legislature has 
not expressly done so unless the court 
finds that the provisions of the two enact- 
ments are wholly incompatible or that the 
two statutes together would lead to 
wholly absurd consequences In this con-i 
text it will be worthwhile to note the 
passage at page 344 of Craies on Statute 
Law (5th Edition) quoting Dr Lushingtou 
in — 'The India’. (1864) 33 LJ.P 

A 193 which is as follows 

"What words will establish a repeal by 
implication it is impossible to say from 
authorities or decided cases. If on the 
one hand the general presumption must 
be against such a repeal, on the ground 
that the intention to repeal. If any had 
existed, would have been declared m 
express terms, so on the other hand. It is 
not necessary that any express reference 
be made to the statute which it Is intend- 
ed to repeaL The prior statute would, i 
conceive, be repealed by implication U 
its provisions were wholly incompatible 
with a subsequent one, or if the two 
statutes together would lead to wholly 
absurd consequences, or If the entire 
subject-matter were taken away by the 
subsequent statute” 

13. It has, therefore, to be considered 
whether the subject-matter of both the 
enactments is the same and if so, whether 
the later statute namely. Section 52 ox 
the Income-tax Act had taken away the 
entire subject-matter of Section 177, L 
P. C before we consider the repugn ancy 
or incompatibility between these two 

Ndsions. To determine whether a later 
repeals by Implication an earlier. 
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it is necessary to scrutinize the terms 
and consider the true meaning and effects 
of the earlier Act. The Indian Penal Code 
is a codification of the common law 
offences and comes under Item 1 
in the concurrent List HI of the 
VHth Schedule under the head "Criminal 
Law, including all matters included in 
the Indian Penal Code at the commence- 
ment of the Constitution”. This item ex- 
cludes offences against laws with respect 
to any of the matters specified in List I 
or List II. The Indian Income-tax Act 
comes under Item 82 in List I "taxes on 
income other than agricultural income”. 
The purpose of the enactment of Income- 
tax Act is to assess and collect tax on 
income and to enforce the provisions of 
the said Act, to achieve the said pur- 
pose. The Income-tax Act created offences 
of its own providing punishments in res- 
pect of certain matters by virtue of the 
power conferred on the Parliament _ in 
Item 93 of list I, namely offences against 
laws with respect to any of the matters 
in the list. 


14. The object and the purposes, 
therefore, of these two enactments are 
different. The subject-matter of the 
offence under Section 177, L P. C. is 
much wider and comprehensive than the 
subject-matter of the offence created 
under Section 52 of the Income-tax Act 
for the purpose of enforcing effectively 
the provisions of the said Act. The 
Indian Penal Code is a penal statute 
whereas the Income-tax Act is fiscal and 
deals with revenue. Can it be said in 
this background, that Section 52 of the 
Income-tax Act though creates an offence 
similar to that of Section 177, I. P. C. but 
narrower in scope, takes away the entire 
subject-matter provided under Sec. 177 
I. P. C.? The object and the purpose of 
the two enactments being different and 
the offence under the enactment being 
wider than the other, I am of the view 
that it would not have been intended by 
the later enactment to repeal the earlier. 
That this could not have been the inten- 
tion of the Legislature can be gathered 
from some of the provisions of the 
Income-tax Act itself,^ as for instance, in 
cases where penalty is_ levied in respect 
of certain matters provided in Section 28 
(4) of the Act the prosecution is barred 
in respect of the same matter under that 
Act. ' If the intention of the Legislature 
was that the prosecution would be barred 
even under any other enactment like the 
Indian Penal Code in respect of the same 
matter, it could have said so specifically 
that the prosecution is not only barred 
under the Income-tax Act but also under 
any other law. In the absence of such a 
provision, it is reasonable to infer that 
.the intention of the Legislature in creat- 
ing offence under Section 52 is not to 
'repeal any other similar offence under 


any other law. Both the statutes are two 
dis tin ct enactments and they can certain- 
ly stand together. 

15. The learned Counsel appearing for 
the petitioner relied upon the following 
decisions in support of his contention. 

16. In the decision in Portescue v. 
Vestry of St. Mathew Bethnal Gree, 
(1891) 2 QB 170, it has been held that 
there, was an implied repeal of Section 72 
of Michael Angelo Taylor's Act by Sec- 
tion 119 of the Metropolis Management 
Act, 1855. While examining both the 
provisions of the earlier and later sta- 
tutes, Charles, J„ observed that both Acts 
deal with the question of paving and 
management of streets in the Metropolis. 
It is further observed at page 177 of the 
said decision as follows: — 

"It is true that Section 72 of the earlier 
Act is not expressly repealed, but it is a 
well-recognized principle that an Act de- 
scribing the quality of an offence, or pre- 
scribing a particular punishment for if, 
is impliedly repealed by a later Act alter- 
ing the quality of the offence, or pres- 
cribing another punishment for it.” 

17. In the present case, as already 
found by me, the subject-matter of the 
two enactments, namely, Indian Penal 
Code and the Income-tax Act is not the 
same. The quality of the offence men- 
tioned in Section 177, I. P. C. is not al- 
tered in Section 52 of the Income-tax 
Act. Nor a different punishment is pro- 
vided under the latter from what is pro- 
vided under the former. The punishment 
provided under both the sections is the 
same namely, simple imprisonment of 
six months or a fine of one thousand 
rupees, or both. 

18. In Summers v. Holbom District 
Board of Works, (1893) 1 QB 612, it was 
held that Section 6 of the Metropolitan 
Streets Act, 1867 and Section 1 of the 
Metropolitan Streets Act Amendment Act, 
1867 repealed Section 65 of the Michael 
Angelo Taylor’s Act . In that case also, 
the subject-matter of both the Acts was 
the same and in the later Act, when 
there was a variation from the earlier 
which was entirely inconsistent with the 
later, it was held that there was an im- 
plied repeal of the earlier by the later 
statute. Even in that case, Lord Coleridge, 
C. J., observed that difficulties arise in 
determining whether there would be re- 
peal by implication in the particular case 
before the Court. 

19. In Smith v, Benabo, 1937-1 KB 
518, it was held that Section 75 of the 
General Paving Metropolis Act, 1817 was 
impliedly repealed by Sections 122 and 
123 of the Metropolis Management Act, 
1855. There also the subject-matter of 
both the enactments was the same. These 
decisions, in my opinion, . do not support 
the contention of the petitioner. 
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20. The learned Counsel also relied 
upon a decision of the Supreme Court in 
Hansh Chandra v State of Madhya Pra- 
desh. AIR 1065 SC 932 The point that 
arose in that case was whether the exten- 
sion of the Essential Supplies (Temporary 
Powers) Act. 1946 and the Indian Scrap 
Order of 1943 to Madhya Bharat repealed 
the Madhya Bharat Essential Supplies 
(Temporary Powers) Act, 1948 and the 
Madhya Bharat Scrap Control Order 
Here also, the subject-matter of the Cen- 
tral Act and the State Act was substan- 
tially the same But the Supreme Court 
held that the State Act was repealed by 
the Central Act as the provisions were 
not Identical and could not therefore, 
stand together The Supreme Court 
pointed out that there were marked dif- 
ferences between the provisions of the 
two orders and found that it would not 
be possible for the two to stand together 
The Supreme Court observed as follows: 
at page 937. 

"What we desire to emphasise is that 
the two orders, though achieving substan- 
tially the same object, are not Identical 
In their provisions. If that is so, it is 
obvious that on the extension to Madhya 
Bharat of the Indian Scrap Order the 
Madhya Bharat Scrap Order would stand 
repealed and be replaced by the Indian 
law” 

21. If the subject-matter of the two 
enactments are not the same and If the 
Gubject-matter of the two sections, name- 
ly, Section 177, LP C. and Sec. 52 of the 
Income-tax Act are not Identical in that 
the earlier Is wider and the latter Is nar- 
rower in scope, the inconsistency or the 
repugnancy between these two provisions 
will not be a bar for them to co-east and 
stand together Only if it is found that 
the subject-matter of both the enact- 
ments and the subject-matter of both the 
offences are the same and identical, the 
question of inconsistency or repugnancy 
may arise and if the provisions of the 
earlier Act are repugnant or inconsistent 
with the latter, it can be presumed that 
the latter will prevail over the earlier and 
repeal the earlier The learned Counsel 
contended that the subject-matter of both 
the offences being the same and Identi- 
cal, they cannot stand together in view of 
the differences and inconsistencies be- 
tween these provisions and that, therefore. 
Section 177 L P CL must be deemed to 
have been repealed by Section 52 of the 
Income-tax Act, at least to the extent 
touching the matters provided under the 
later Act. I have already found that the 
subject-matter of the two enactments is 
not the same But. however assuming 
that they are the same ami identical, we 
have to see whether there are differences 
and inconsistencies between these two 
provisions and If so, whether they are of 


S Rangacharf (K. Reddy J) A.LE. 
such a nature that they could not stand 
together 

22. We have already noted the appa- 
rent differences between the two provi- 
sions, namely (1) Section 52 of the In- 
come-tax Act is compoundable whereas 
Section 177 I P C. is not (2) the prose- 
cution under Section 52 of the Income- 
tax Act is to be instituted at the instance 
of the Inspecting Assistant Commissioner 
whereas the prosecution under Section 
177 1 P C is by any public servant 
provided under Section 195 Cn. P C. (3) 
the offence under Section 177 I P C. Is 
triable by a Presidency Magistrate, a 
Magistrate of the First Class or Second 
Class whereas the offence under Section 
52 cannot be tried by a Second Class 
Magistrate unless specially empowered by 
the Central Government, and (4) If a 
penalty is levied under the Income-tax 
Act, the prosecution for any offence under 
that Act relating to the same matter for 
which the penalty has been levied, will 
be barred. It has been already noted 
that there was no difference either in the 
procedure to be adopted In respect of 
trial of both these offences or In the mat- 
ter of punishment. These differences. In 
mv opinion, are not at all inconsistent or 
repugnant to each other 

23. If the offence under Section 52 of 
the Income-tax Act is compoundable, that 
may not be a reason to say that a person 
cannot be prosecuted under Section 177 
L P C. since it is not compoundable. 
There cannot be any dispute that a per- 
son can be prosecuted under both the 
enactments, if the facts disclosed the 
offences provided under the said enact- 
ments If for instance, in the present 
case, it is shown that the offence under 
the Income-tax Act was compounded, that 
may be a defence for him when he Is 
prosecuted under that Section, but he 
cannot escape the prosecution under Sec- 
tion 177 I P C. if the facts disclosed 
offences under that section. If In a parti- 
cular case a person is prosecuted under 
several offences and some of them being 
compoundable. It cannot be said that the 
prosecution for non-compoundable offences 
along with compoundable offences Is in- 
competent. If m such a case the parties 
compound the compoundable offences, the 
prosecution could still continue with the 
trial of non-compoundable offences. Simi- 
larly if the prosecution has to be Insti- 
tuted at the instance of the Inspecting 
Assistant Commissioner, for an offence 
under Section 52 of the Act it can still 
co-exist and stand together with the 
offence under Section 177 L P C. though 
the prosecution under that Section could 
be instituted only by the public servant 
If under both these sections a person 13 
prosecuted and it is shown that the pro- 
secution under any one of these two sec- 
tions is incompetent for the lack of pro- 
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per sanction, to that extent the prosecu- 
tion will be void. For instance, if pro- 
per sanction was not obtained under Sec- 
tion 52; but the sanction under Sec. 177 
I. P. C. is properly obtained, the prosecu- 
tion under Sec. 52 will be incompetent 
whereas the trial under S. 177 I. P. C. can 
proceed. Even in respect of trial of both 
these offences, it is provided that a Pre- 
sidency Magistrate or a First Class Magis- 
trate can try, but Section 177 I. P. C. 
can be tried by a Second Class Magis- 
trate unless he is specially empowered by 
the Central Government. This, in my 
opinion, does not make any difference. If 
a person is prosecuted for two offences, 
one triable by a superior Court and the 
other by a Lower Court, the Superior 
Court can try both the offences. In this 
case, the Second Class Magistrate cannot 
try the offence under Section 52 of the 
Income-tax Act. Certainly, the First Class 
Magistrate or a Presidency Magistrate as 
the case may be, may try. In Craies on 
Statute law — Page 367 — it is stated. 

"Thus an Act authorising trial by quar- 
ter Sessions can stand with an earlier 
Act enacting that the offence should be 
tried by the Queen’s Bench or at Assizes. 

24. If penalty is levied in respect of 
the matters mentioned in Section 28 of 
the Act, by virtue of Clause (4) of the 
, said Section, no prosecution for an of- 
< fence against that Act could be instituted 
in respect of the same facts. 


i 


25. Even here, I do not find any in- 
consistency between the provisions of the 
two enactments. The prosecution under 
this Act will be barred if penalty is levi- 
ed It can be defended in a prosecution 
under Section 177 I. P. C. and Section 52 
of the Income-tax Act that the prosecu- 
tion under Section 52 is barred because 
of the imposition of penalty and if true, 
the result would be that the prosecution 
under Section 52 could be dropped; but 
still, the prosecution under Section 177 
I P C. would continue. As already 
noted, it is very significant to note that 
Section 28 (4) has barred the prosecution 
in respect of an offence under that Act 
namely, the Income-tax Act. Section 28 
(4) of the Act runs as follows; 

"No prosecution for an offence against 
this Act shall be instituted in respect of 
the same facts on which a penalty has 
been imposed under this section. 


2G. This provision does not, therefore, 
>ar a prosecution for an offence under 
my other Act in respect of the same 
acts if they constitute an offence. Even 
issuming these differences exist, it can- 
lot be said that both the provisions are 
wholly incompatible or the appffcation 
>f both would lead to absurdity. Section 
L77 I. P. C. is a common law offence. 

27.' In Archbold’s Criminal Pleading 
Evidence and Practice 34th Edition page 


4, it is stated that "if the offence is one 
which was already an offence at common 
law and the statute merely prescribes a 
new penalty or a new remedy, the remedy 
at common law is not taken away except 
by express negative words". It is, there- 
fore. clear that even if a new remedy is 
provided under the later Act, it does not 
take away the offence under the com- 
mon law. The learned Counsel relied 
upon the decision in 1937-1 KB 518. In 
that case, the proceedings were taken 
under a statute which has been repealed 
instead of .being taken under one which 
was in force. In that case. Section 122 
of the Metropolis Management Act, 1855, 
in substance described exactly the same of- 
fence as that which was described by S. 75 
of the General Paving Metropolis Act, 
1817 But the later Act provided different 
penalties and procedure from those im- 
posed and prescribed by the earlier Act, 
In that context, Goddard, J., observed as 
follows; at page 525: 

" it is a well settled rule of con- 

struction that if a later statute again des- 
cribes an offence created by a previous 
one, and imposes a different punishment, 
or varies the procedure, the earlier sta- 
tute is repealed by the later statute.” 

28. The Supreme Court also reiterated 
the same principle in Zaverbhai Amaidas 
v. State of Bombay, 1955-1 SCR 799= 
(AIR 1954 SC 752) in the following terms; 

"It is a well settled rule of construction 
that if a later statute again describes an 
offence created by a previous one and 
imposes a different punishment or varies 
the procedure, the earlier statute is re- 
pealed by the later statute.” 

29. In the instant case, we have noted 
more than once that the punishment im- 
posed and the procedure prescribed in 
both the enactments are the same and 
there are no variations. The procedure to 
be adopted in the trial of the offence 
under both the enactments is summons 
procedure and there is no variation be- 
tween these two enactments in respect of 
the procedure. Therefore, this decision 
will not apply to this case. 

30. The penalties imposed by statute 
for offences already punishable under a 
prior statute are regarded as cumulative 
or alternative and not as replacing the 
penalty to which the offender was pre- 
viously liable. 

31. Maxwell, on the Interpretation of 
Statutes, 10th Edition at page 186 states: 

"It would seem that an Act which 
(without altering the nature of the 
offence, as by making it felony instead of 
misdemeanour) imposes a new kind of 
punishment, or provides a new course of 
procedure for that which was already an 
offence, at least at common law. is usu- 
ally regarded as cumulative and ^as not 
superseding the pre-existing law.” 
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32. In page 369 of Crales on Statute 
Law, it is stated thus* 

"Subsequent Acts of Parliament in the 
affirmative, Riving new penalties and in- 
stituting new inodes of proceedings, do 
pot repeal former methods and penalties 
ordained by preceding Acts without nega- 
tive words’ _ _ 

33 In Om Pr abash v State of U. P-. 
AIR 1957 SC 458 in dealing with the 
point whether the Prevention of Corrup- 
tion Act, 1947 repealed Sec. 409 I P. C 
as far as public servants are concerned 
it was observed that the Legislature 
would not have intended in the normal 
course of things that a temporary statute 
like the Prevention of Corruption Act 
should supersede an enactment of anti- 
amty, viz., the Penal Code even If the 
matter covered the same field. 

34. In the State v Pandurang, AIR 
1955 Bom 451 (FB), it was held by the 
Full Bench that Section 409 I P C. was 
not impliedly repealed by the Prevention 
of Corruption Act as it was impossible to 
say that the provisions of the two were 
wholly m compatible or that the two sta- 
tutes together would lead to wholly ab- 
surd consequences. It was pointed out 
In that case that there were inconsisten- 
cies between the two enactments in that 
the Prevention of Corruption Act provid- 
ed a different procedure in respect of 
tnal, sanction, evidence etc. After giving 
due consideration to these inconsistencies, 
applying Section 26 of the General Clau- 
ses Act, Chagla C. J„ on behalf of the 
Bench observed as follows at page 453 
with which I respectfully agree 

” when Section 26 provides that the 

offender shall be liable to be prosecuted 
and punished under either or anv of 
those enactments, what the Legislature 
clearly intended was that that he shall 
be liable to be prosecuted according to 
the procedure laid down under the enact- 
ment under which he was being prosecut- 
ed. and in the Full Bench decision also 
the view that we have taken is that the 
special procedure set up under the Pre- 
vention of Corruption Act does not en- 
title a public servant to insist that the 
only proceeding which would be institut- 
ed against him must be under the Spe- 
cial Act and not under the Criminal Pro- 
cedure Code 


Therefore in our opinion. Section 26 
has application provided the same act 
has been constituted an offence under 
more than one enactment It makes no 
difference to the application of Section 26 
that the procedure laid down in the two 
enactments with regard to the prosecu- 
tion of the offender is different or even if 
different sentences are provided under 

the two enactments ” 

33 The Calcutta High Court in Ama- 
rendra Nath Roy v State, AIR 1955 Cal 
236, had taken a Kimilar view 


36. For the foregoing reasons, I hold 
that Section 52 of the Income-tax Act, 
1922 has not repealed Section 177 L P. C 
Therefore, the prosecution under Section 
177 I P C. in all the four complaints is 
competent 

37. In respect of the prosecution under 
Section 52 of the Income-tax Act, 1922, 
in the first three complaints, it was con- 
tended by the learned Counsel for the 
petitioner that by the repeal by the In- 
come-tax Act of 1961, the prosecution in 
respect of the prior proceedings under the 
earlier Act was not saved and that, 
therefore, the prosecution under Section 
52 of the repealed Act is unsustainable 

38. Section 297 (1) of the Income-tax 
Act, 1961, repealed expressly the Income- 
tax Act, 1922 and under clause (2) the 
matters referred to in clause (2) (a) to 
(m) have been saved notwithstanding the 
repeal of the Income-tax Act, 1922 It was 
contended that under Clause (2) of Sec- 
tion 297, the prosecution in respect of 
proceedings, pending on the commence- 
ment of the Act of 1961 is not expressly 
saved and, therefore, it must be presum- 
ed that the Legislature had not intended 
to save prosecutions m respect of pro- 
ceedings pending at the commencement 
of the said Act 

39. Section 6 of the General Clauses 
Act is as follows: 

"Where this Act or any Central Act or 
Regulation made after the commence- 
ment of this Act repeals any enactment 
hitherto made or hereafter to be made, 
then, unless a different intention appears, 
the repeal shall not — 

(a) revive anything not m force or 
existing at the time at which the repeal 
takes effect, or 

(b) affect the previous operation of 
anv enactment so repealed or anything 
duly done or suffered thereunder; or 

(c) affect any right, privilege, obliga- 
tion or liability acquired, accrued or in- 
curred under any enactment so repealed, 
or 

fd) affect any penalty, forfeiture or 
punishment incurred in respect of any 
offence committed against any enactment 
so repealed, or 

(e) affect any investigation, legal pro- 
ceeding or remedy m respect of any such 
right, privilege, obligation, liability, 
penalty, forfeiture, or punishment as 
aforesaid, 

and any such investigation, legal pro- 
ceeding or remedy may be instituted, con- 
tinued or enforced, and any such penalty, 
forfeiture or punishment may be imposed 
as if the Repealing Act or Regulation had 
not been passed 

40 This section emphasises therefore, 
that unless a different intention appears 
In the repealing Act, ordinarily any legal 
proceeding can be instituted m respect of 
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any matter pending under the repealed 
Act if that Act was in force at the time 
of repeal. 

. 41. The principle under Section 6 has 
been succinctly stated in State of Punjab 
v. Mohar Singh, AIR 1955 SC 84 which is 
as follows: — 

"Wherever there is a repeal of an 
enactment, the consequences laid down in 
Section 6 of the General Clauses Act will 
follow unless, as the section itself says, a 
different, intention appears. In the case 
of a simple repeal there is scarcely any 
room for expression of a contrary opinion. 
But when the repeal is followed by fresh 
legislation on the same subject the Court 
would undoubtedly have to look to the 
provisions of the new Act, but only for the 
purpose of determining whether they in- 
dicate a different intention. The line of 
enquiry would be, not whether^ the new 
Act expressly keeps alive old rights and 
liabilities, but whether it manifests an 
intention to destroy them. The Court 
cannot therefore subscribe to the broad 
proposition that Section 6 of the General 
Clauses Act is ruled out when there is 
repeal of an enactment followed by a 
fresh legislation. Section 6 would be ap- 
plicable in such cases also unless the new 
legislation manifests an intention incom- 
patible with or contrary to the provisions 
of the section. Such incompatibility 
jwould have to be ascertained from a con- 
sideration of all the relevant provisions 
of the new law and the mere absence^ of 
a saving clause is by itself not material. 
The provisions of Section 6 of the Gene- 
ral Clauses Act will apply to a case of 
repeal even if there is simultaneous 
enactment unless a contrary intention 
can be gathered from the new enactment. 
Of course, the consequences laid down m 
Section 6 of the Act wall apply only when 
a statute or regulation having the force 
of a statute is actually repealed.” 

42. It has, therefore, to be considered 
whether the repeal and the saving clause 
under Clause (2) of Section 297 has in 
fact destroyed the right to institute pro- 
secution in respect of proceedings which 
Were pending at the commencement of 
the Act. A careful scrutiny of the pro- 
visions will indicate that it was not the 
intention of the Legislature to take away 
the right of instituting prosecution m the 
circumstances aforesaid. 

43. Section 297(2)(a) says that "where a 
return of income lias been filed before the 
commencement of this Act by any per- 
son for any assessment year, proceedings 

for the assessment of that person for that 
year may be taken and continued as if 
this Act had not been passed. The 
question is whether the words ' Proceed- 
ings for the assessment of that person 
for that year” are so comprehensive, so 
as to include even the proceedings __ in 
respect of prosecution, I am of the view 


that the words are comprehensive in the 
context and that would include every 
proceeding till the assessment is realised. 
There cannot be any doubt, institution of 
prosecution is one of the modes to rea- 
lise the amount assessed, besides the levy 
of punishment. 

44. "Proceeding” is defined in Shorter 
Oxford English Dictionary as "a legal ac- 
tion or process; any act done by autho- 
rity of a Court of law; any step taken in 
a cause by either party”. In Ramanatha 
Iyer’s Law Lexicon, "Proceeding” is des- 
cribed as "an act necessary to be done in 
order to attain a given end; a prescribed 
mode of action for carrying into effect a 
legal right.” 

45. The term "proceeding”, there- 
fore, is a very comprehensive term and 
generally speaking, means prescribed 
modes of action for enforcing a legal 
right and hence it necessarily embraces 
the requisite steps by which judicial acts 
are invoked. In my view, the "proceed- 
ings” referred to under Section 297 (2) 
(a) will no doubt include the prosecution 
also and it is, therefore, saved. 

46. In A. N. Lakshman v. I. T. Officer, 
AIR 1958 SC 795, while considering the 
meaning of "assessment” as occurred in 
Section 13 (1) of Finance Act, 1950, it 
was held that the word "assessment” 
must be taken in its comprehensive sense 
and the collection of words in the said 
section namely 'levy, assessment and col- 
lection’ would indicate that what was 
meant was the entire process by which 
the tax is ascertained, demanded and rea- 
lised. 

47. In Income-tax Commissioner v. 
M/s. Bhikaji Dadabhai & Co., AIR 1961 
SC 1265, a point arose whether the words 
"Levy, assessment and collection of in- 
come-tax ” would include penalty. It 
was held that imposition of penalty being 
a necessary concomitant or incident of 
the process of assessment, levy and col- 
lection of tax would include penalty also. 
What happened in that case was that the 
Hyderabad Income-tax Act was repealed 
by the Finance Act, 1950. Sub-section (1) 
of Section 13 of the Finance Act, 1950 
provided: 

"If immediately before the 1st day of 
April, 1950, there is in force in any part 
B State ... any law relating to income-tax 
or super-tax — that law shall cease to have 
effect except for the purposes of the levy, 
assessment and collection of income-tax 
and super-tax in respect of any period 
not included in the previous year for the 
purposes of assessment under the Indian 
Income-tax Act, 1922 ” 

48. From this, it was contended that 
what was saved after repeal was only 
levy, assessment and collection of in- 
come-tax’ and penalty was not saved. The 
High Court held that 'penalty 5 was not 
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caved as It was not expressly provided 
and according to the High Court, what 
was saved was levy, assessment and col- 
lection of income-tax. The Supreme 
Court dissented from the view of the 
High Court and held that this will in- 
clude 'penalty’ also and that the proceed- 
ings for imposing a penally could be con- 
tinued even though It was not speci- 
fically caved. 

49 It was contended by the learned 
Counsel that Section 207 (21 (fj eaves any 
proceeding from the imposition of a pe- 
nalty In respect of any assessment com- 
pleted before the 1st day of April. 1062, 
and that, therefore, when penalty has 
been specifically saved, if the Legislature 
had intended to save prosecution also, it 
could have specifically said so I am 
unable to agree with the contention of the 
learned Counsel The institution of 
prosecution is a necessary action to be 
taken for the purpose of levy assessment 
and collection of the tax including penal- 
ty If on the other hand the Legislature 
intended to exclude and to destroy the 
nght to institute prosecution, it could 
have excluded such right expressly and 
specifically The institution of prosecu- 
tion Is only a last resort, if necessary to 
be adopted by the authorities, for the 
purpose of levy, assessment and collection 
of tax. Normally prosecution is not 
resorted to Even if prosecution is in- 
stituted It Is made cornpoundable. These 
circumstances would show that the Legis- 
lature would not have taken away that 
discretion of the authorities to institute 
prosecution in respect of assessment, levy 
and collection of tax before the com- 
mencement of the Act of 1961 

50 The learned Counsel for the peti- 
tioner relied upon the decision in I T 
Commr B & O v Pratabslngh AIR 1961 
SC 1026 In that case, the Income-tax 
Officer issued notice to the assessee under 
the old Section 34 on 8-6-1948 for assess- 
A'B? Ah? esazpai imxnne sssessmeni 

was completed on 26-8-1948 Section 34 
was amended by Act 48 of 1948 which 
came into force on 8-9-1948. Proviso to 
Section 34 after amendment required that 
the Commissioner must be satisfied that 
the case was fit for the issue of notice 
under Section 34. It was held that the 
amended provision Indicated a different 
intention which excluded the application 
of clauses (b) and (cl of Section 6 of the 
General Clauses Act. In that case, it is 
very significant to note that though as- 
sent was obtained for the amendment to 
Section 34 on 8-9-1948. according to the 
proviso to that section. It was deemed 
to have come into force on CO-3-1948 It 
Is. therefore, dear by virtue bf the pro- 
viso in that case that even In August, 1948 
when notice was given by the Income-tax 
Officer, the amendment, to Section 34 
namely that the Commissioner must be 
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satisfied that the case was fit for the Issu 
of notice under Section 34. was in fore 
by virtue of the deeming clause Thl 
decision will not certainly apply to thl 
case as the repealed Act was in force a 
the commencement of the repeal. 

5L In C A. Abraham v 1 T Office 
(AIR 195 1 SC 609) the Supreme Cour 
observed that when interpreting a fisca 
Btatute the court cannot proceed to maki 
good deficiencies if there be any and 1 
must interpret the statute as it stands anc 
in case of doubt in a manner favourabli 
to the tax-payer. 

52. Taking into consideration that th< 
institution of prosecution is not a par - 
of the levy and assessment of the tax 
but a consequence of failure to do certall 
things provided in the Act, I do not think 
any doubt can be entertained in respect o 
the interpretation of the saving clause 
Thus offences during the continuance oi 
a statute can be prosecuted and punished 
even after its repeal as the repealing Ac| 
had not obbterated the offences committed 
when the earlier statute was in force 
l am, therefore, of the view that the pro- 
secution under Section 52 of the Income- 
tax Act. 1922 is not taken away by the 
repealing Act and the prosecution undo 
that section is competent and sustainable 
In law It was also contended by the ieanv 
ed counsel that the repealing Act hac 
provided under Section 279 of the calc 
Act that the Commissioner of Income- tai 
alone could sanction prosecution for the 
offence under Section 277 of the new 
Act, and that the prosecution in the pre- 
sent cases was sanctioned by the Inspect- 
ing Assistant Commissioner which would 
be invalid. There is no substance in bis 
argument 

53 It is clear that under Section 53 
(1) of the old Act the Inspecting Assis- 
tant Commissioner can institute prosecu- 
tion under Section 52 of the said Act, 
hut jKhnsea? aivd?.- Ah? Ah? Com- 

missioner alone can institute prosecution 
under Section 277 of the new Act which 
is similar to the offence under Section 52 
of the old Act At the commencement pi 
the new Act Sections 52 and 53 were la 
force If that were so applying the prin- 
ciple laid down in AIR 1961 SC 1266 the 
Inspecting Assistant Commissioner would 
be the competent authority to institute 
Prosecution under Section 52 of the old 
Act If prosecution is launched under 
the old Act which was In force at the 
time of repeal, the entire procedure pto-f 
vided under the old Act alone should be 
followed. 

54. In respect of the fourth complain! 
relating to the prosecution under Section 
277 of the Income-tax Act 1961 which b 
a substantial reproduction of Section 52 
of the old Act it Is contended by the 
learned Counsel in addition to the points 
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raised in the other three complaints that 
Section 297 (2) (b) is violative of Article 
14 of the Constitution in that it made a 
discrimination between the persons placed 
in similar position in respect of return 
of income filed after the commencement 
of the new Act for the assessment year 
ending on the 3lst day of March, 1962 
and persons who filed return of income 
for the said period before the commence- 
ment of the new Act. I do not see any 
force in this argument at all. The learn- 
ed Counsel is unable to show as to how 
Article 14 is attracted. The discrimina- 
tion made between the persons who filed 
the returns before the commencement of 
the new Act must be taken as one class 
and the persons who filed their returns 
after the commencement of the Act as 
another. In my view, this will be justi- 
fiable classification. As the Income-tax 
Act of 1961 in substance has reproduced 
the relevant provisions dealt with, of the 
old Act in respect of the first three com- 
plaints. the points which were taken in 
the first three complaints apply to this 
also and since I have answered all those 
points, it may not be necessary to repeat 
the same. 

55. In the result. I find that there is 
no substance in any of the points raised 
by the learned Counsel and all the peti- 
.% tions are dismissed. 

( CWM/D.V.C. Petitions dismissed. 


AIR 1969 MADRAS 155 (V 56 C 36) 
RAMARRISHNAN AND NATESAN, JJ. 

V. Mohamed Haneef and Co. and 
others. Petitioners v. Regional Director, 
Employees’ State Insurance Corporation, 
Respondent, 

Writ Petns. Nos. 1166 of 1962, 2652 of 
01966 and Letters Patent Appeal No. 43 
of 1964, D/- 3-11-1967. 

(A) Employees’ State Insurance Act 
(1948), S. 2 (12) — 'Factory 5 — In case of 
a tannery, mere use of power for pump- 
ing water cannot be described as use of 
power in manufacturing process so as to 
attract definition of 'factory 5 — AIR 1961 
Mad 7, Overruled — Question whether 
manufacturing process is carried on with 
aid of power is one of inference from 
facts — Held, tanneries in question did 
not come within definition of factory. 

In the case of a tannery the mere use 
of power for pumping water which is 
used for the subsequent manufacturing 
purposes cannot be described as the use 
of power in the manufacturing process so 
as to bring the tannery within the defi- 
nition of 'factory’ under the Employees’ 
State Insurance Act The reference to 
pumping of oil, water or sewage under 


the definition of manufacturing process in 
S. 2 (k) (ii) of the Factories Act is intend- 
ed to deal only with pumping installations 
Where the main process itself is pumping 
of oil, water or sewage The sub-clause 
is not intended to cover pumping which 
is merely ancillary to some other manu- 
facturing process: AIR 1961 Mad 7, Over- 
ruled; ILR (1965) 1 Mad 293, Approved. 

(Para 19) 

The question whether the manufactur- 
ing process is being carried on with the 
aid of power is ultimately one of infer- 
ence from facts. The test is not whether 
power is necessary for the manufacturing 
process but whether in fact power is used 
in the manufacturing process. The nature 
of the definition is such that for its appli- 
cation no principles in the abstract could 
be laid down: Case law discussed. 

(Para 19) 

The mere existence of the pump set 
worked by power cannot make the pre- 
mises a factory. The requirement of the 
definition is not just that power is used 
in any part of the premises. The essen- 
tial postulate is that power must be used 
in aid of the manufacturing process in 
the premises. (Para 20) 

The pumping of water has little to do 
with the actual tanning process. It can- 
not be said that the pumping process is 
so integrated with the manufacturing 
process within the tannery premises 
as to make it part of the manufacturing 
process. The pumping of water by power 
is not incidental to the tannery process 
which goes on within the premises. In 
the absence of other indicia, it will be 
making a distinction without difference to 
hold that as the pump set is just outside 
the compound wall it must be held to 
be in aid of the manufacturing process. 
The absence of distance in a case of this 
kind without any other clinching fea- 
tures shows no nexus between the manu- 
facturing process and the pumping. To 
differentiate between tanneries where the 
pump set is just outside the premises and 
adjoining the compound wall and tan- 
neries where the pump set is situated at 
a distance, and make the former liable 
for contribution, will be to make a classi- 
fication without any rational basis for the 
same. It follows that the tanneries in 
question as worked do not fall within the 
scope of S. 2 (12) of the Employees’ State 
Insurance Act read with the Factories 
Act 1948. (Para 21) 

(B) Employees’ State Insurance Act 
(1948), S. 2 (12) — Word "Premises” — 
Meaning of — Includes precincts — Sepa- 
ration of place where 20 persons are em- 
ployed from location of power plant by 
boundary walls — Establishment is, 
nevertheless, "factory”. 

To make the place a factory it is a 
requirement that a place forming pre- 
cincts must be a definite place with boun- 
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danes, and it is essential that the place 
must be an adjunct of the principal pre- 
mises. But merely enclosing a part of 
the premises of an establishment where 
20 persons are employed with boundary 
walls and locating the place where power 
for the manufacturing process of the 
establishment is utilised just outside or 
adjoining land, may not be sufficient to 
take the establishment out of the defini- 
tion of factory 1 if all the other condi 
tions are satisfied. Case law discussed. 

(Para 6) 

Cases Referred Chronological Paras 
(1967) AIR 1967 SC 1364 (V 54)= 

(1967) 2 Lab U 40 Nagpur Electric 
Light & Power Co v E. S L C. 6 
(1964) W P No 1487 of 1961 D/- 
25-2-1964=ILR (1955) 1 Mad 293, 

M. S Abdulla Basha & Co v 
Regional Director E. S L Corpo- 
ration 58 

(1962) AIR 1962 SC 29 (V 49)= 

(1961) 2 Lab LJ 77 Ardeshir H. 
Bhiwandiwala v State of Bombay 6 
(1962) W P Na 1023 of 1962 (Mad), 
Latheef Hameed & Co v Regional 
Director E. S L C. 15 

(1962) (1962) 1 All ER 78= (1962) 1 
WLR 30 Newton v John S tanning 
& Son. Ltd. 15 

(1961) AIR 1961 Mad 7 (V 48)= 

(1961) 1 Mad LJ 16 M. H. IsmaH 
Sahib & Co v Regional Director 
E. S L Corporation 13 15 17 18 19 
(1961) 1961 3 AUER 545={1961) 3 
WLR 915 Longhurst v Guild Ford 
Water Board 12 

(1960) AIR 1960 Mad 248 (V 47)= 

(1960) 1 Mad U 257 Regional 
Director E. S L Corporation v 
Snramulu Naidu 7 17 as 

(1959) AIR 1959 Mad 542 (V 46)= 

(1959) 2 Lab LJ 344. Mossa 
vK.lL Sheriff 14, 15 

(1959) C. M. A. No 150 of 1959 
(Mad) P R. Abdullah and Co v 
The Regional Director W S L 
Corporation f7 

(1959) W P No 691 of 1959 (Mad) 

A- R. Md. Suleman v Regional 
Director of E. S. L Corporation 

13 15 as 

(1956) AIR 1956 Mad 600 (V 43)= 

(1956) 1 Lab LJ 273 New Ta) 
jlahal Cafe Ltd. v Inspector of 
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1166 of 1962 and 2652 of 1966) and for 
Appellant (in L. P A. No 43 of 1964) 

NATESAN, J- — In these cases we are 
concerned with the true scope of the de- 
finition of factory’ in Section 2 (12) of 
the Employees’ State Insurance Act (Cen- 
tral Act 34 of 1948) and whether the tan- 
neries in question m these cases would 
come under that definition of factory 1 
For the tanneries it is contended that they 
do not, while the Regional Director Em- 
ployees State Insurance Corporation, con- 
tends that they do fall under the defini- 
tion of factory* In the Act. A brief re- 
ference to the circumstance under which 
the question arises for determination la 
necessary at this stage for a proper ap- 
preciation of the problem. 

2 The petitioner in W P No 1166 of 
1962 owns a tannery at Rani pet In North 
A rcot District, wherein the several pro- 
cesses of tanning of hides and skins are 
earned on by manual labour The pre- 
mises where the tanning is carried on are 
enclosed with walls and within the pro- 
mises the raw and dried skips and hides 
undergo various processes, such as soak- 
ing lining unhairmg flashing delining 
scudding colouring buffing etc The 
water which is essential at the several 
stages of the tanning processes is obtain- 
ed from a well in an open space outside 
the compound. Water from the said well 
is pumped into a tub near the well with 
the help of one horse power motor pump 
set worked by electric energy From the 
aforesaid tub the water is led by a chan- 
nel on the ground Into the premises for 
Washing cleaning and other tannery pro- 
cesses done by hand. The water flows 
through the channel into the tannery pre- 
mises by gravity More than twenty 
People are employed in the process of 
tanning within the premises but have no 
access to the pump set which is In charge 
of an independent care-taker Electric 
Power is not used within the premises at 
any stage for the tanmnp processes. 

The dispute between the petitioner and 
the Regional Director Employees State 
Insurance Corporation, the respondent in 
the petition, arises on the demand of the 
respondent for contribution from the 
petitioner under the Employees' State 
Insurance Act. Section 38 of the Act en- 
joins that all employees in factories or 
establishments to which the Act applies 
shall be insured In the manner provided 
by the Act. The contribution under the 
Act in respect of an employee shall com- 
prise contribution payable by the emplo- 
yer referred to as the employees contri- 
bution and the one payable by an em- 
ployee referred to as the employees con- 
tribution. Under Section 73 D the em- 
ployer’s special contribution payable 
turner Chapter V-A may be recovered as 
tx it were an arrear of land revenue and 
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Section 85 provides for penalties for fail- 
ure to submit returns, to pay contribu- 
tions, etc., in terms of the several provi- 
sions of the Act. The petitioner contends 
that for the establishment to come with- 
in the definition of ’factory 1 under the 
Act, the basic requirement of the defini- 
tion, namely, that the manufacturing pro- 
cess must be carried on with the aid of 
power, should be satisfied, and that it is 
not so in the present case. Therefore the 
petitioner denies its liability to submit 
returns and pay contributions under the 
Act. There is no serious dispute as to 
the facts by the Regional Director. It is 
only said that the well with the pump set 
is situated just about five feet north-west 
from the western wall of the tannery 
premises and the eastern embankment of 
the well is connected with the western 
wall of the tannery premises. It is also 
said that the petitioner pays rent for the 
tannery building and also for the open 
space where the well is situated. 

The Regional Director would contend 
that the requirements of 'factory 1 within 
the meaning of Section 2 (12) of the Act 
are satisfied in this case. The petitioner, 
on threat of proceedings, by the Region- 
al Direcor of non-compliance with the 
requirements under the Act and default 
of payment of contribution, has come to 
this Court praying for the issue of writ 
of mandamus, against the respondent 
directing him to forbear from enforcing 
the provisions of the Act. 

3. The Letters Patent Appeal No. 43 
of 1964 and W. P. No. 2652 of 1966 relate 
to another tannery located at Vaniyam- 
badi in North Arcot District. _ The East 
Asiatic Company (India! Private Ltd., 
owning the tannery applied in the Court 
of Addl. Commissioner for Workmen’s 
Compensation for a declaration that it 
Was not liable to the Employees’ State 
Insurance Corporation for the employer’s 
special contribution prescribed in Section 
73-D of the Act in respect of its tannery. 
Here also power Is not used within the 
factory premises for any manufacturing 
purpose. But power is used only for 
pumping out water from a 'well outside 
the tannery premises. There Is a well in- 
side the tannery premises with an oil 
engine for pumping water therefrom. But 
the water from this well is not used in 
the manufacturing process due to some 
technical reasons. Water from the well 
outside the premises alone is brought 
through conduit pipes for the manufac- 
turing process. The well in question 
from which water is drawn for manufac- 
turing process is situated in a cocoanut- 
thope, a furlong away from the tannery 
premises; and in the open space between 
the well and the tannery premises there is 
another tannery owned by a third person. 

This well, it is said, is common to 
several persons and with the aid of 


power water is pumped from the well to 
a raised tub and stored there. From this 
tub the water flows through pipe lines 
laid under the premises of the tannery 
belonging to a third party. On reaching 
the petitioner’s tannery premises the 
water is filled in pits for the several 
tanning processes. Power is used only at 
the stage of lifting the water from the 
well to the tub and thereafter there is 
free flow of water to the tannery premi- 
ses by the force of gravity. Within the 
premises the tanning processes are car- 
ried on with the manual labour and no 
power is used. The Addl. Commissioner 
for the Workmen’s Compensation decided 
that the act of pumping water is also 
manufacturing process and as admittedly 
there is a well inside from which water 
is pumped by an oil engine, all the essen- 
tials of definition of 'factory’ under the 
Act are satisfied. 

Against this order of the Addl Com- 
missioner for Workmen’s Compensation, 
the owners of the tannery preferred an 
appeal to this Court as provided for under 
Section 82 (2) of the Act. On this appeal 
Venkatadri, J„ upheld the contention of 
the owners of the tannery that they were 
not carrying on manufacturing process 
with the aid of power in any part of the 
premises and that therefore the order of 
the AddL Commissioner for Workmen’s 
Compensation was not correct." Before 
the learned Judge the very maintainabi- 
lity of the appeal was questioned. But 
the learned Judge overruled the objec- 
tion. The Letters Patent Appeal has been 
preferred by the Regional Director 
against the decision of Venkatadri, J., in- 
asmuch as the maintainability of the ap- 
peal has been questioned and the owners 
of the tannery premises are not sure of 
the same, they have ex abundanti cau- 
tela preferred W. P. No. 2652 of 1966 under 
Article 226 of the Constitution for the 
issue of a writ of certiorari or any other 
appropriate writ quashing the impugned 
order. As differing views have been 
expressed by learned single Judge of this 
Court in the application of the Act to 
tanneries utilising water similarly obtain- 
ed, W. P. No. 1166 of 1962 which in the 
first instance came up for hearing before 
Srinivasan, J., was referred by the learn- 
ed Judge for hearing by a Division 
Bench. It is thus all the matters are now 
before us. 

4. The essential requisite for the esta- 
blishments in question — we are using a 
natural expression — to be liable for 
contribution is that they must fall within 
the definition of ’factory 1 in the Emplo- 
yees’ State Insurance Act, 1948. The Act 
which is intended to provide for certain 
benefits to employess in case of sickness, 
maternity and employment injury and re- 
lated matters, by Section 1 (4), enacts that 
it shall apply in the first instance to all 
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fartones including factanes belong to 
the Government other than 
lactones Under Section 2 (12) factory 
la defined thus— . „ 

" ’factory* means any premises including 
the precincts thereof whereon twenty or 
more persons are employed or were em- 
ployed for wages on any day of the pre- 
ceding twelve months, and in any part ot 
which a manufacturing process is being 
earned on with the aid of power or Is 
ordinarily so earned on but does not 
Include a mine subiect to the operation 
of the Indian Mines Act 1952^ or a rail- 
way running shed- 

The expressions "manufacturing pro- 
cess” and ' power” shall have the mean- 
ings respectively assigned to them In the 
Factones Act 1948” 

The Factones Act to which we have to 
refer for the definition of the expressions, 
"manufacturing process" and "power* 
defines factory* under Section 2 (m) thus: 

” "factory ' means any premises in- 
cluding the precincts thereof. — 

(1) Whereon ten or more workers are 
working or were working on any day of 
the preceding twelve months, and In any 
part of which a manufactunng process Is 
being earned on with the aid of power, 

pr is ordinarily so earned on, — • 

, but does not Include 

a mine subject to the operation of the 
Mines Act, 1952.” 

(Relevant part only extracted). 

The matenal difference In the language 
Is, whereas in the Factones Act ten or 
more persons should be working In the 
premises, in the Act now under conside- 
ration the requirement is 20 or more per- 
sons and secondly whereas the Factories 
Act speaks of "ten or more workers are 
working or were working”, the Act under 
consideration speaks of persons "employ- 
ed or were employed for wages". We may 
here point out that even under the Em- 
ployees’ State Insurance Act, 1948, pre- 
viously the language employed was 'per- 
sons are working or were working’ and 
It is by Act 44 of 1966 the words ‘are em- 
ployed or were employed for wages’ were 
substituted The amendment gets a wider 
coverage of persons entitled to be bene- 
fited by the Employees’ State Insurance 
Act. As will be apparent by a reference 
to a definition of ’worker’ and ’employee’ 
In the respective Acts, whereas the ob- 

S ect of the Factones Act is to secure 
iealth, safety and welfare, proper work- 
ing hours and other facilities for wor- 
kers employed and working in factones. 
the object of the State Employees’ 
Insurance Act is to secure maternity, dis- 
ablement and medical benefits to emplo- 
yees in factones and establishments and 
also benefits to their dependents. The 
Factones Act does not extend its benefits 
to those working outside factory premi- 
ses and precincts, whereas the State Em- 
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ployees’ Insurance Act by the definition 


of ’employee extends its benefits to per- 
sons working in the establishments and 
those working outside, that is, to field 
workers Under the Factones Act the 
requirement is ten or more persons are 
or were working m the establishment 
where under the State Employees* 
Insurance Act the requirement is "twenty 
or more persons are or were working In 
the establishment" Under both the Acts 
the manufactunng process must be ear- 
ned on with the aid of power. 

5. 'Manufactunng process' Is defined 
under Section 2 (k) of the Factories Act 
thus* 

"Manufactunng process’* means any 
process for — 

(i) making, altering, repairing, orna- 


menting finishing packing oiling, wash- 
ing. cleaning breaking up, demolishing, 
or otherwise treating or adapting any 
article or substance with a view to its 
use, sale, transport, delivery or disposal. 


(ll) pumping oil, water or sewage 


(Relevant part only set out). 

Tower’ is defined m the said Act thus:— 
’’"Power’’ means electrical energy, or 
any other form of energy which Is me- 
chanically transmitted and is not gene- 
rated by human or animal agency." 

6. Now, we shall proceed to examine 
the requirements for •factory’ under the 
Employees’ State Insurance Act, 1948, In 
the light of the above definitions. For an 
establishment to be a ’factory’ the follow- 
ing conditions must be satisfied. (1) there 
must be a premises which also Includes 
its precincts, (2) 20 or more persons must 
be employed in the premises for wages or 
must have been employed on any day of 
the preceding 12 months. (3) manufac- 
turing process must be carried on In any 
part of the premises and (4) the manufac- 
turing process must be earned on with 
the aid of power or is ordinarily so ear- 
ned on. If the aforesaid conditions are 
satisfied then the entire premises includ- 
ing the precincts thereof would be a 
'factory' under the Act, even though the 
actual manufactunng process is carried 
on in a part of the premises. Neither the 
expression ’premises’ nor the term ’pre- 
cincts’ is defined in the Act Strouds 
Judicial Dictionary interprets ’premises 
as some definite place within metes and 
bounds, for example land or land with 
buildings upon it The term ’precincts' Is 
defined in Shorter Oxford Dictionary 
thus: 

"The space enclosed by the walls or 
other boundanes of a particular place or 
building or by an imaginary line drawn 
around”. 

•Precincts’ is a relative word and Is reaN 
ly an adjunct of a premises. The word 
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'precincts’ comes from the Latin Prae 
Cingere meaning 'to surround or gird’. 
Webster’s 20th Century Dictionary, for 
the expression 'precincts’ in plural gives 
the meaning environs. It is defined fur- 
ther as an enclosure between buildings, 
walls, etc., specifically the grounds imme- 
diately surrounding a religious house or 
Church. The terms 'premises’ indicates 
the main building and its appurtenances. 
Lest any part of vacant lands attached to 
the establishment should be omitted in 
the definition precincts are included or 
added to the premises. The use of me- 
chanical process whether within the pre- 
mises proper or on the precincts, would 
make the place a factory, if other condi- 
tions are satisfied. In Halsbury’s Laws of 
England, 3rd Edition. VoL 17, at p. 15, 
’factory’ is described thus: 

"A Factory must occupy a fixed site 
but a place is not excluded from the de- 
finition of factory only by reason of the 
fact that it is in the open air. Subject 
to the exceptions mentioned hereafter, 
the area of the factory in the whole space 
contained within its walls.” 

As will be seen from the definitions it is 
a requirement that a place forming pre- 
cincts must be a definite place with boun- 
daries. and it is essential that the place 
must be an adjunct of the principal pre- 
mises. But merely enclosing a part of 
the premises of an establishment where 
20 persons are employed with boundary- 
walls and locating the place where power 
for the manufacturing process of the 
establishment is utilised just outside or 
adjoining land, may not be sufficient to 
take the establishment out of the defini- 
tion of ’factory’, if all the other condi- 
tions are satisfied. In Nagpur Electric 
Light & Power Co. v. E. S. I. C.. (1967) 2 
Lab LJ 40 at p. 43= (AIR 1967 SC 1364 
at p. 1366) the Supreme Court had to 
consider the question whether certain 
employees of the Nagpur Electric Light 
and Power Company were employees 
within the meaning of Section 2 (g) of 
the Employees’ State Insurance Act After 
referring to the requirements for a pre- 
mises to constitute a factory under the 
Act. Bachawat. J., delivering the judg- 
ment of the Court observed: — 

"The premises constituting a factory 
may be a building or open land or both — 
see Ardeshir H. Bhiwandiwala v. State of 
Bombay, 1961-2 Lab LJ 77=(AIR 1962 SC 
29). Inside the same compound wall, 
there may be two or more premises: the 
premises used in connection wnth manu- 
facturing processes may constitute a fac- 
tory, and the other premises within the 
same compound wall may be used for 
purposes unconnected with any manufac- 
tuming process and may form no part of 
the factory”. 

Dealing with the reasoning of the High 
Court that the whole area over which the 


process of transmission was carried on 
including the sub-stations where electri- 
city was stored and supplied to the con- 
sumers by further transmission lines 
would all be a factory, it was said : — '■ 

"We cannot accept this line of reason- 
ing. It seems to us a startling proposition 
that every inch of the wide area over 
which the transmission lines are spread 
is a factory within the meaning of Sec- 
tion 2 (12). "A factory must occupy a 
fixed site” — See Halsbury’s Laws of 
England, 3rd Edn., Vol. 17. Article 15 
p. 15. The company’s factory has a fixed 
site. It is located inside the Kamptea 
Road premises and its boundaries are 
fixed by the compound wall of the pre- 
mises.” 

7. In Regional Director E. S. I. 
Corpn. v. Sriramulu Naidu. (1960i 1 Mad 
LJ 257 at p. 262= (AIR 1960 Mad 248 af 
P. 251) the Division Bench observed: 

"In our opinion the scope of the statu- 
tory definition of the term 'factory’ and 
the application of the Act (the Employees* 
State Insurance Act, 1948) cannot ba 
decided on the basis of what the emplo- 
yer. either for the sake of efficiency or 
convenience of management does, e. g., 
by dividing the factory into various de- 
partments. The essential requisites of a 
factory under the Act are (1) a premises, 
geographical area within a certain boun- 
dary. (2) in a part of which at least manu- 
facturing process should be carried on 
with the aid of power and (3) twenty or 
more persons should be working in the 
premises. It is not necessary that all the 
twenty persons should be working in the 
same section or department.” 

8. There is no dispute that the tan- 
ning establishments under consideration 
carry on manufacturing process. Raw 
and dried skins and hides undergo va- 
rious processes with a view to their adap- 
tation for profitable use, sale and dispo- 
sal. This manufacturing process is mani- 
festly carried on by manual labour with- 
in the premises of the establishments and 
not outside. 

9. Really the substantial question for 
consideration in these cases is whether It 
could be said that the manufacturing 
process is being carried on with the aid 
of power for the reason that the water 
utilised in the process is lifted by power 
from a well before it is taken through 
channels or pipes to the tannery premi- 
ses. This involves an interpretation of 
the clause 'manufacturing process is be- 
ing carried on with the aid of power*. 
The manufacturing process that has been 
carried on in the establishments is tan- 
ning. The auestion is whether it can be 
said that the tanning is done with the 
aid of power. In these cases power comes 
into the picture only in that the water is 
lifted from a well situated outside the 
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establishments by electric power and 
stored in tubs and therefrom the water 
is diverted into the establishments, the 
water flowing into the establishments in 
a normal way the ground levels facilitat- 
ing the flow , 

The words 'carried on with the aid of 
power* do not appear to us to have been 
used as terms of art and they are not 
technical expressions. The words should 
be construed in the sense which people 
conversant with the subject-matter with 
which the statute deals would attribute 
to them. The words 'with the aid of 
power 1 look to us plain English words 
meaning that power is employed in the 
manufacturing process that is it also as- 
sists the manufacturing process. The 
vital question for consideration, is whether 
power m aid of manufacturing process is 
used m any part of the premises or pre- 
cincts. If power is used outside the pre- 
mises and not even on the precincts can 
it be said that the manufacturing pro- 
cess which is earned on m the premises 
is done with the aid of power merely for 
the reason the water used has been lifted 
from the well with the aid of power? 

10. For ascertaining the force of the 
expression 'with the aid of power* we may 
usefully refer to the decision in Law v 
Graham. (1001) 2 KB 327 at P 330 In 
which the application of words 'steam, 
water or other mechanical power is used 
in aid of the manufacturing process’ came 
up for consideration. Under the English 
Factory Act, 1878, a pre mi ses would be 
factory wherein any manual labour was 
exercised by way of trade or for purposes 
of gam m or incidental to adapting for 
sale of any article and wherein or with- 
in precincts of which, steam, water or 
other mechanical power was used m aid 
of the manufacturing process earned on 
there. In the premises beer was bottled 
for sale, but the filling was done by 
manual labour The bottles however 
before being filled up were washed by 
a rotary brush dnven by a small gas- 
engine held in position by hand. Lord 
A1 verst one, C. J., while of the view that 
by a somewhat strained construction it 
Is possible to regard the process of 
bottling the bear brought in casks whole- 
sale as adapting of the article for sale, 
held that the washing of the bottles by 
mechanical means could not be fairly 
called a process which was used "in aid 
of* the bottling of the beer He ob- 
served. — 

"It is true that the bottles must be 
dean, and that the respondents wash 
them because they are going to put beer 
into them, but, in my opinion, that ope- 
ration is not “in aid of” in the sense m 
which those words are used in the sec- 
tion.” 

lL Another decision which is relevant 
in the context is that of Rajagopalan, J., 
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fn New Ta| Mahal Cafe Ltd. v. Inspec- 
tor of Factories, AIR 1956 Mad 600 at 
p 602. The question In that case was 
whether the use of a refrigerator run by 
electric power for storage purposes, in a 
restaurant where the preparation of food 
stuffs and other eatables was done in a 
kitchen forming part of the restaurant 
would fall within the definition of manu- 
facturing process so as to bring the res- 
taurant under the definition of 'factory 1 
in Section 2 (m) of the Factories Act fox 
the reason that power could be consider- 
ed to be used in aid of manufacturing 
process. The learned Judge observed.— 

" every place where a Fngedaire 

is used will not become a factory, even 
if the requisite number of persons are 
engaged in work on the premises where 
a refrigerator is m use If a refrigerator 
was the only appliance dnven by power 
that was used in the restaurant, what the 
statutory authorities had to deride was 
whether any manufacturing process was 
earned on with the aid of that refrigera- 
tor, that is with the aid of the power 
that was needed to work that refrigera- 
tor ......... 

Normally refrigerator is used for the 
purpose of storage Even in a restau- 
rant articles are kept in the refngerator 
till they are required for sale Mere sto- 
rage as 6uch will not be part of the 
manufacturing process as defined by Sec- 
tion 2 (k ) Factories Act of 1948 

If, however, a refngerator is 

used for treating or adopting any article 
with a view to its sale, then the test re- 
quired by Section 2 (k) would be satis- 
fied. If, however, ice-cream Is 

made with the aid of a refngerator like 
a 'Fngedaire', then the Fngedaire would 
have been used for making or otherwise 
treating or adapting the article for sale.’ 

12. The decision in Longhurst v 
Guildford 'Water Board, (1961) 3 All ER 
545 at p 550 though dealing with a some- 
what different set of facts, is also in- 
structive H“re the use of power comes 
in at the subsequent stage, that is. after 
the processes of the mam purpose of the 
factory were over Water collected from 
springs and streams within an area flow- 
ed by gravity into a filter house where 
the water was contained in filter beds 
end there cleansed of impurities. From 
the filter house the water passed Into a 
large concrete tank. There was a pump 
bouse physically separated from the filter 
bouse and three engines therein with 
pumps drew water from the tank, put 
it under pressure and forced it along 
roams either up to a reservoir for distri- 
bution by fall of gravity to the bouses in 
the District or through the mains direct 
to the houses. Under Section 151 (6) of 
the English Factories Act 1337, where a 
place within the precincts forming a fac- 
tory is solely used for some purpose other 
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than the process carried on in the fac- 
tory, it is deemed not to form part of the 
factory for the whole purpose of the Act, 
and the question was whether the pump 
house was not part of that factory, since 
the pumping of water was not incidental 
to filtering of water, but was only part 
of the distribution of water to consumers. 
Lord Guest, in his speech in the House 
of Lords said: 

"The 'processes carried on in the fac- 
tory 5 cannot refer to any process whether 
it be a factory process or not. It must 
be a process which brings the premises 
within the definition of a factory under 

Section 151 (1) Now, the main 

purpose of the factory in the present 
case is the filtering of water. The sole 
question which then arises is whether the 
pumping of the water is incidental to 
that purpose. Such storage as is mere- 
ly a necessary and a transitory incident 
of the manufacturing process may be a 

factory purpose It was argued 

that tiie pumping of the water was a 
necessary incident to the filtering, but, 
in my opinion this was a different and 
new process which was being carried on. 
It was not necessary to the filtering of 
water that it should be pumped. All 
that was necessary was that it should 
.run away by gravity from the filters. 
♦The pumping was necessitated by the 
fact that the reservoir was situated at a 
higher level than the pumping station. 
The pumping, in my opinion, was part of 
the distribution of the water and not in- 
cidental to its filtering." 

13. The actual tanning, process in the 
tanneries now under consideration is ad- 
mittedly carried on by hand. It matter- 
ed little to the tanning how the water 
required for cleaning was brought into 
the tannery premises. That, aspect plays 
no part in the process. It is not neces- 
sary for the manufacturing process car- 
ried on within the premises . that the 
water should flow at any particular pres- 
sure. Nor is it urged for the Regional 
Director that the tannery process requires 
flow of water at any particular velocity 
or quantity for more effective and con- 
venient user of water in the tanning. The 
mere fact that water has been lifted, at 
some point by mechanical process using 
power, will not itself make the manufac- 
turing process carried on in the tannery 
as a process carried on with the aid of 
power. The use of electric energy 
7 is at too remote a point and un- 
connected with the actual manufactur- 
ing process to associate it with the manu- 
facturing process and treat its user as in 
the course of manufacturing process. We 
may well illustrate the absurdity of the 
proposition by an illustration. One can 
conceive of a case where water is trans- 
ported from a distance for tanning pur- 
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pose in cisterns mounted on carts drawn 
by bullocks or even by . motor vehicle 
fitted with water tanks. Water may be 
pumped into the cisterns or tanks with 
electric power. It would be ridiculous 
to contend that the m anufa cturing 
process in the tannery is being carried on 
with the aid of electric power for the 
reason that water is pumped into the 
cisterns or tanks. Can it make any dis- 
tinction if instead of water being brought 
to the tanning premises as aforesaid 
water is led through conduit pipes from 
tubs near the well into which the water 
is pumped? We think, not. 

If there is no distinction in such a case, 
the fact that the well is situated in the 
immediate neighbourhood of the esta- 
blishment or adjacent to the establish- 
ment cannot be of much significance. The 
distance of the well from which water is 
taken, or the ownership of the interven- 
ing land in third party by itself is not a 
safe test. In a particular case it may 
emphasise or accentuate the disassocia- 
tion. In A. R. Md. Sulaiman v. Regional 
Director of E. S. I. Corporation, W. P. 
No. 691 of 1959 (Mad) the electric pump 
was not installed in the premises of a 
tannery but in land adjoining subse- 
quently acquired. The water lifted was 
mainly used for the purpose of irrigation; 
but was also used for purposes of tanning 
as a supplemental source. There was a 
well within the premises which was not 
worked by electric power. The question 
arose whether the establishment was a 
factory under the Act. The learned 
Judge Veeraswami, J., in rejecting the 
contention that the tannery is a factory, 
remarked: 

"It may be assumed that cleaning is a 
manufacturing process. But that by itself 
is not sufficient. Can it be said that 
because water which is pumped out with 
the aid of power is used in the process 
of cleaning the hides and skins, cleaning 
is done with the aid of power ? The res- 
pondent urges that such cleaning with 
such water conformed to the requisites 
of the definition of a factory. But as I 
understand the definition, it is not suffi- 
cient to carry on cleaning with water 
pumped out from a neighbourhood pre- 
mises or precincts with the aid of power.” 
The learned Judge observes that cleaning 
that is done with water pumped out with 
electric power is not cleaning done with 
the aid of power; but however distin- 
guishes an earlier case M. H. Ismail Sa- 
hib & Co. v. Regional Director, E. S. I. 
Corporation, (1961) 1 Mad LJ 16 at 
p. 17=(AIR 1961 Mad 7) remarking only: 

"But it may be seen that in that case 
the pump-installation was within the 
precincts of the tannery and in that sense 
the learned Judge regarded it as part of 
the tanning process. But that is not the 
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case here. The respondent has not been 
able to shew that the pumping of water 
Is done within the precincts of the fac- 

1 Mad U 16 at P. 17={AIR 
1961 Mad 7 at p 8} referred to above, a 
decision of the present Chief Justice as 
he then was. where electric power was 
employed in the establishment fox the 
pumping and storage of water which was 
subsequently used for several of the pro- 
cesses In tanning, the reasoning for the 
finding that the establishment la a factory 
runs thus: — • 

"Water is required for the manufac- 
turing process, presumably at a parti- 
cular spot and in particular flow of force. 
This is not merely a case of a s m all 
quantity of water being utilised in the 
ordinary wav, for. in that event, the em- 
ploye’* would not take the trouble to use 
electrical energy to pump and store water 
in large quantities, and at a height But, 
since the use of the electrical energy 
enables the employer to utilise the water 
in such manner as is required in the 
manufacturing process itself, in effect he 
is using power for conducting a part of 
that process.” 

Oi course rf water is desired for tanning 
at a particular phased flow or at a given 
velocity and if electric power is employed 
for the purpose of securing water at the 
required flow or velocity, dearly the 
power is utilised in aid of the manufac- 
turing process. But. such a requirement 
is no f made out In the cases now before 
us. The reasoning in the case just dted 
must therefore be confined to the facts 
of that case. 

14. In the above case the establish- 
ment in question was held to be a factory 
on another ground also It was observ- 
ed therein that the very pumping and 
storage of water in the establishment 
amounted bv itself to a manufacturing 
process as defined in the Act. The learn- 
ed Judge followed for the proposition the 
decision of Ramachandra Iyer J (as he 
then was) in Moosa Kazimi V K. M. She- 
riff, AIR 1959 Mad 542. With great res- 
pect to the learned Judges we are unable 
to hold that the very pumping and sto- 
rage of water as found should amount 
to manufacturing process as defined in 
the Act. True, Section 2 (k) of the Fac- 
tories Act. while defining manufacturing 
process includes in the process, pumping 
ovL watei or sewage. Section 2 (k) con- 
tains several sub-clauses, els. (1) to (v) 
Sub-clause (i) itself is very wide In its 
scope and coverage and any one o* the 
works enumerated therein where power 
Is used would make the process a manu- 
facturing process earned on with the aid 
of power Pumping oil, water or sewage 
in the context of the several cub-clauses 
of Section 2 (k) can only refer to the 
operation of pumping itself as a substan- 
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tial activity Pumping itself must be the 
process. There are pumping installations 
where oil. water or sewage eta are pump- 
ed and power is used for the purpose of 
pumping. The reference must be to cases 
where the process of pumping is intend- 
ed to aid the adaptation of the liquid for ■* 
use or disposal. The manufacturing pro- 
cess of the establishments under conside- 
ration is tanning. Pumping is not tha 
objective or work of these establis hm ents. 
Water Is not processed in the establish- 
ments for storage and distribution through 
water m ains at pressure. It cannot be 
contended that the place where the 
pumping is carried on can itself be re- 
garded as an independent factory At that 
place there may be only one man. 

15. The case in AIR 1959 Mad 542 
which was followed in (1961) 1 Mad U 15 
at p. 17= (AIR 1961 Mad 7 at P 8) was 
concerned with the definition of ’factory* 

In the Factories Act 1348 read with Pay- 
ment of Wages Act. The establishment 
in question was a restaurant to which a 
bakery was attached and the question 
arose whether the use of electnc power 
for the purpose of lifting water use d in 
the bakery and restaurant would ccnvert 
the premises into a factory when more 
than the required number of persons 
worked in the premises Referring to 
the presence of an electric motor for they- 
purpose of lifting water, it was observed/ 
in that case that the definition of the 
term 'manufacturing process’ would com- 
prehend such a case Reliance was plac- 
ed on the decision of the Bombay High 
Court in Laxmibai v Chairman ana 
Trustees, Bombay Port Trust, AIR 1954 
Bom 180 at p 181 where It was observed: 

' On the evidence it is clear that in tha 
pumping station in question a process was 
employed for the purpose of pumping 
water and if such a process was employed 
it was a manufacturing process ” 

That was a case under the Workmens 
Compensation Act which also adopted the 
definition of 'manufacturing process’ In 
the Factories Act and may be the evi- 
dence in that case warranted the conclu- 
sion that the pumping itself was a manu- 
facturing process. In Moosa Kazimi B 
case, AIR 1959 Mad 542 where the esta- 
blishment was a hotel with a bakery an- 
nexed the distribution of water pumped 
by electnc power was integrally connect- 
ed with the hotel and bakery business of 
the establishment in question. A refer- 
ence to Section 7 of the Factories Act^ 
gives some help In the interpretation of 
Section 2 (k) Under Section 7 the occu- 
pier shall. 15 days before his occupation 
or use of any premises as a factory, eend 
to the Chief Inspector a written notice 
containing certain particulars inter alia 
the name and situation of the factory, 
the nature of the manufacturing process 
earned on in the factory during the pre* 
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vious 12 months in the case of a factory 
In existence and during the next twelve 
months in the case of all factories and 
the nature and quantity of power to be 
used. We do not think that in describing 
the nature of manufacturing process car- 
ried on in the factories in question a pro- 
per answer would be the pumping oi 
water. In Maxwell on Interpretation oi 
Statutes. 7th Edn., at page 183 it is said: 

*in determining either the general ob- 
ject of the Legislature or the meaning oi 
its language in any particular passage, it 
Is obvious that the intention .which .ap- 
pears to be most in accord with conveni- 
ence, reason, justice and legal principles 
should in* all cases of doubtful significance 
he presumed to be the true one. 

In W. P. No. 691 of 1959 (Mad) above 

cited, dealing with the argument that as 
water used in the tannery was pumped 
out with the aid of electric power and 
pumping of water was a manufactunng 
process as defined by Section 2 (k) (i) ol 
ihe Factories Act 1948 the tannery was 
a factory, the learned Judge Veeraswami, 
O'., observed: . _ , 

"The difficulty in accepting the first 
j rirpcced for the respondent lies in 
fitted: that, although the electric pump 
is used as a supplemental source for 
tm-nolv of water to the tannery its loca- 
_^supp y 4 _i,„ nromicAR or the pre 


^supply the premiseTor the pre- 

'ctacts thereof. Nor ^^fhe^ump °ii 

rirn cess within the meaning of the 
S^sprpcess circumstances, it 

Employees’ State Insurance Act. _ 

In Lathed Hamegl & Co- v. _ Eegon^ 
noa| C (Mi«'a“ki a lose of tannery where 

Fife s s= 

(AIR 1961 Mad 7) said: 

"Learned Counsel for the writ pen- 
SonefiT unable to show me any date 
aoner c. t mn draw mv inference that 
wherefrom I raadraw _my j ^ 
fhp force of flow of water, we 

from which it is made to flow, ^ ^ 
nf water in cl eanin g, wnicn is 

dearlv due to the power of gravity de- 

assiWias 

manufacturer, who knows best, has used 

electric energy to store UP j 

height, so that he may have Sow ox 
water which has force and impact on the 


skins as part of cleaning.’ 

This decision proceeds on the basis that 
the establishment has taken to electric 
power for storing of water for greater 
convenience and effective utilisation of 
water for -the purpose of cleaning. On 
the facts as taken clearly electric power 
was utilised for manufacturing r ->cess. 
The decision stands on its own facts as 
the former one. In line with this deci- 
sion we may refer to Newton v. John 
Stanning & Son Ltd., (1962) 1 All ER 78. 
In that case there was a pump house 
within the curtilage of the factory pre- 
mises and the factory was carrying on 
the work of bleaching and finishing of 
textiles. Tran smis sion machinery was 
used in the pump house to pump water 
under pressure into the mill in the fac- 
tory. The question was whether the 
pump house was a factory under the 
English Factories Act 1937. It was held 
that it was impossible to say that the 
pump house must be treated as separate 
from the factory, since a process was 
being carried on therein which was un- 
doubtedly for or incidental to the work- 
ing of bleaching and finishing of textiles. 
It was found as a fact in that case that 
the pump was an essential part g* the 
works. There was no question of the 
pump house in that case being a separate 
factory on its own and it was held that 
the pump house was an integral part of 
the works. 

16. Securing water required in a fac- 
torv by electricity may in a given case 
be so integrated with the other processes 
in the tannery as to form a oart of manu- 
facturing process. The question whether 
in a particular case power aids the manu- 
facturing process is a question that has 
to be determined on a conspectus of 
several factors. The disassociation of the 
well and pumping from the factory pre- 
mises will be an element which has to 
be taken into consideration. The mere 
fact that water utilised has been pumped 
by electricity will not connect the pump- 
ing process with the manufacturing pro- 
cess carried on in a factory. There must 
be certain interlinking in the function- 
ing of the pump with the manufacturing 
process carried on in the factory. One 
can think of water being forced at pres- 
sure through the mains for the purpose 
of the factory. One can also conceive of 
water specially treated being pumped 
into the factory with the use of electric 
power. 

17. In P. R. Abdullah and Co. v. The 
Regional Director, W. S. L Corporation, 
a M. A. No. 150 of 19 o 9 (Mad) the tan- 
nery consisted of two sets of buildings 
separated by a private road. From a well 
adjacent to the godown m one oi the 
buildings water was pumped by electri- 
city and carried through pipe; -under the 
private road to the part of the factory 
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where skins were tanned. The learned 
Judge Ramachandra Iyer. J., (as he then 
was) after noticing the decision in (1961) 
1 Mad LJ 16= (AIR 1961 Mad 7) referred 
to the decision of the Division Bench in 
(1960) 1 Mad LJ 257= (AIR I960 Mad 248) 
and s umm arised the ruling in that case 
thus: 


"In that case it was held that the essen- 
tial requisites of a factory within the 
me aning of the term in the Act were (1) 
a pr emis es, geographical area within a 
certain boundary (2) in a part of which at 
least manufacturing process was earned 
on with the aid of power and (3) twenty 
or more persons should be working In 
the premises, though it was not neces- 
sary that all the twenty persons should 
be working m the same section of de- 
partment, so long as the efforts of all the 
departments were co-ordinated to achieve 
the main object of the factory 
Dealing with the case before him, it was 
observed. 


' But that cannot mean that where two 
buildings constitute a factory from the 
mere circumstance that a private road 
intervenes between they should be view- 
ed as two distinct premises in consider- 
ing the question of the applicability of 
the Employees’ State Insurance Act. The 
pumping of water is essential to the manu- 
facturing process earned on on the side 
of the road. Between the two buildings, 
that is, one where water is pumped, out 
and the one where it is received, tnere is 
a pipe connection which should be suffi- 
cient to constitute the two buildings a3 
one premises ” 


In the above case the only question con- 
sidered was whether the place where 
water was pumped could be considered 
part of the premises where tanning pro- 
cess was being carried on. 

18. The questions raised and the con- 
flicting views on the matter have been 
considered by Srmivasan, J, in M. S 
Abdulla Basha & Co. v. Regional Direc- 
tor, E. S L Corporation, W P 110 1487 
of 1961=ILR (1965) 1 Mad 293 In that 
case the well in question was situated at 
a distance of about 30 yards from the 
tannery and neither the well nor the 
pump set belonged to the tannery esta- 
blishment For the establishment it was 
said that water was obtained on pay- 
ment of a sum of Rs 20/- per month to 
the owners of the well and the water 
was brought into the factory through a 
channel from the site of the pump set 
The learned Judge after noticing that the 
decision of Veeraswami, J in W F No 
691 of 1959 (Mad) should govern the case 
while discussing the legal position, ob- 
served. 

m.. I may express it as my view 
that the mere fact that water is brought 
Into the premises with the aid ol power 


is not by Itself sufficient to establish that 
a manufacturing process Is earned on 
with the aid of power If what is ad- 
umbrated by the learned Additional Gov- 
ernment Pleader is the sole test, it is easy 
to conceive of a situation where this 
argument may lead to somewhat startling 
results Supposing the water required 
lor the purpose of cleaning is secured 
from a source of municipal supply, that 
is, taken from a tap In the premises of 
the factory, can it be said that since the 
municipality supplies the water by using 
power in its installation, the water so re- 
ceived by the petitioner factory and used 
In some man ufacturing process the pro- 
cess itself is carried on with the aid of 
power?” 

The learned Judge also gives another 
illustration of water being transported to 
the factory premises by a lorry or other 
means of mechanical propulsion, the 
water being pumped out from a well 
elsewhere. Pointing out that the illus- 
trations indicate that the construction 
sought to be placed upon the expression 
*with the aid of power’ is somewhat 
strained, the learned Judge goes on to 
observe 


"What Is contemplated by the defini- 
tion is that power should be used in the 
carrying on of the manufacturing pro- 
cess, As I understand the process in- 
volved, it consists In soaking raw hides 
and s ki ns In water It is not stated that 
any part of the cleaning operation Is 
earned on with the aid of power, such as 
to say, by storing the water m the tan- 
ning vats by mechanical means with the 
aid of power or by the use of power In 
scrapping the skins or the like associat- 
ed operations. The solitary circumstance 
that water is pumped out of the well and 
stored in the vats is relied upon by the 
respondent in his claim that the cleaning 
process itself must be said to be done 
with the aid of power ” 

The learned Judge distinguishes the deci- 
sion in (i960) 1 Mad LJ 257= (AIR M60 
Mad 248) with the observation that it 
principally turned upon the question 
whether the two premises constituted a 
angle unit, and that It was not decided 
therein that the use of the water derived 
with the aid of power would amount to 
the use of power in manufacturing pm* 
cess. Referring to the decision in (1961) 1 
Mad LJ 16= (AIR 1961 Mad 7) where it 
was observed that the very pumping and 
storage of water amounted to a manufac- 
turing process, the learned Judge observ- 
ed. 


"With great respect I am unable to 
follow this decision. Firstly, It seems to 
me that the various sub-clauses of the 
definition of hnanufacturing process’ are 
mutually exclusive The first sub-clause 
In Section 2 (k) which defines "Manufac- 
turing Process” is itself of very broad 
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amplitude and covers a variety of pro- 
cesses, the carrying out of any one of 
which with the aid of power would make 
the process a manufacturing process. Sub- 
clause (2), which reads “pumping of oil, 
water or sewage” is in the context dist- 
inct and is intended to deal with mere 
pumping operations for it might other- 
wise be contended that since pumping per 
se does not affect any alteration in the 
article no process of manufacture is at 
all involved. There are large pumping 
installations, which deal with oil, water 
or sewage, which utilise power for the 
purpose of pumping and unless this part 
of the definition is available, such instal- 
lations could not be brought within the 
category of factories. AIR 1954 Bom 180 
was a case of that kind. This sub-clause 
was not to my mind intended to take in 
an ancillary operation of pumping water 
as in the present case and to postulate 
the use of that power as covering use of 
power in aid of the manufacturing pro- 
cess itself. It is not the case of the 
department that water is required in a 
particular flow or force to serve the pur- 
pose of any of the manufacturing process 
involved. Water in fact is required in a 
static condition as it were for the pur- 
pose of soaking the raw hides and skins 
to make them pliant and to facilitate the 
cleaning of the skins. Had it been a 
case where water had to be directed in 
a powerful flow which could be achieved 
only- with the aid of power, and that this 
kind of flow was necessary for the pur- 
pose of cleaning or any of the associated 
processes of manufacture, then undeniably 
power could be said to be used in the pro- 
cess of manufacture. But where water is 
pumped for the purpose of securing its 
supply and nothing more and power is 
not used in the process of manufacture 
itself, it seems difficult to hold that this 
part of the definition would at all be at- 
tracted.” 

The learned Judge concludes: — 

"Giving the matter my careful conside- 
ration, I am of opinion that unless power 
is directly used in the process of manu- 
facture, the premises ca nn ot come with- 
in the definition of 'factory’ in the Act. 
The use of power for pumping water, 
which water Is used for subsequent manu- 
facturing purposes, with nothing more 
cannot justify the inference that the power 
is used in the process of manufacture.” 

19. Having given the most careful con- 
sideration to the differing views express- 
ed in the decisions of the learned Single 
Judges of this Court which led Sriniva- 
san, J., to refer W. P. No. 1166 of 1962 
to a Division Bench, we are inclined to 
agree with the approach of Srinivasan, J., 
in the application of the definition of 
'factory’ to tanneries like those under 
consideration, that where water is pump- 
ed for securing its supply and nothing 


more, and power is not used in the 
manufacturing process itself the definition 
is not sttrsctcd* TIig more usg of power 
for pumping water which is used for the 
subsequent manufacturing purposes can- 
not be described as the use of power in 
the manufacturing process. We are in 
concurrence with Srinivasan, J., in his 
view that the reference to pumping of 
oil, water or sewage under the definition 
of manufacturing process is intended to 
deal only with pumping installations 
where the main process itself is p um p, 
ing of oil, water or sewage. The sub- 
clause is not intended to cover pumping 
which is merely ancillary to some other 
manufacturing process. Only, we would 
like to circumscribe the requirement by 
a limitation. The question whether the 
manufacturing process is being carried on 
with the aid of power is ultimately one 
of inference from facts. It may happen 
that in a particular establishment the 
pumping of water and utilisation of it in 
the manufacturing process is so integrally 
connected with the manufacturing pro- 
cess that the pumping cannot be dis- 
associated from it. May be that the actual 
process of tanning is carried on by manu- 
al labour. All the same the pumping of 
water may in a given case be so intimate- 
ly linked up with the manufacturing pro- 
cess in its location, object and operation, 
say as envisaged in (1961) 1 Mad LJ 16 
at p. 17= (AIR 1961 Mad 7 at p. 8) to 
secure flow of water with force and im- 
pact for the cleaning of skins with a view 
to more efficient and economical working 
of the tannery, that it would be difficult 
to disassociate the pumping process from 
the actual tanning process. The test is 
not whether power is necessary for the 
manufacturing process but whether in 
fact power is used in the manufacturing 
process. The nature of the definition is 
such that for its application no princi- 
ples in the abstract could be laid down:. 
We can only indicate the true scope of 
the several material expressions in the 
definition. 

20. We shall now examine the cases 
on hand in the light of the above discus- 
sion. In W. P. No. 2652 of 1966 which is 
also the subject of L. P. A. No. 43 of 
1964, the Addl. Commissioner for Work- 
men’s Compensation would hold the pre- 
mises as a factory for the only reason 
that within the tannery premises there 
is a well and water from the well is pump- 
ed by an oil engine, that is, by the 
use of power. The contention of the esta- 
blishment is that the water from this well 
is not used in the manufacturing pro- 
cess due to technical reasons, and the 
water used for tanning is brought from a 
well outside the tanning premises. It is 
also the contention of the establishment 
that the well from which water is taken 
for the tannery, no doubt by the use of 
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power, is situated in the corner of a Co- 
conut Thope owned in common with 
others at a distance of nearly a furlong 
from the tannery premises. In the view 
he has taken that the presence of an oil 
engine attached to the pump within the 
tannery would itself be sufficient, the 
AddL Co mmissi oner for Workmen’s Com- 
pensation thought that it was not neces- 
sary for him to examine the contention 
on behalf of the establishment that the 
water is pumped from a well situated on 
diff erent pre mis es far away from the 
tanning premises. There is no finding 
even that water from the well in the 
tanning premises was to any extent used 
in the tanning process. The mere exis- 
tence of the pump set worked by power 
cannot make the premises a factory The 
requirement of the definition Is not lust 
that power is used in any part of the 
premises. The essential postulate is that 
power must be used in aid of the manu- 
facturing process in the premises. There 
being so such finding in this case by the 
Additional Co mmissi oner for Workmen’s 
Compensation, the order in question has 
to be quashed. 

21. Coming to W P No 1166 of 1962, 
In the counter-affidavit of the Regional 
Director Employees’ State Insurance 
Corporation, it Is admitted that the 
pump set is situated outside the western 
compound wall of the tannery All that 
is stated is tnat the eastern embankment 
of the well is connected with the western 
wall of the tannery The employer, it Is 
stated, pays rent not only for the tan- 
nery but also for the open space where 
the well is situated. It is not denied that 
the water from the well is taken only by 
an earthem channel Into the tannery 
wherein the washing and cleaning process 
of the skins is done only by hands. Nor 
Is the statement in the affidavit that 
labourers working in the tannery have 
no access to the pump set which is in 
charge of an independent care-taker, de- 
nied. The water it is stated, is first 
stored in a tub near the well and the 
water so stored is used also for personal 
needs of the labourers and others, that is 
lor bathing and drinking purposes. It is 
one horse power motor that pumps the 
water into the tub On the facts the 
pumping of water has little to do with 
the actual tanning process. It cannot bo 
said that the pumping process is bo inte- 
grated with the manufacturing process 
within the tannery premises as to make 
It part of the manufacturing process. The 
pumping of water by power is not inci- 
dental to the tannery process which goes 
on within the premises. In the absence 
of other Indicia, it will be making a dist- 
inction without difference to hold that as 
the pump set is just outside the com- 
pound wall it must be held to be in aid 


6cnce of distance in a case of this kind 
without any other clinching features 
shows no nexus between the manufactur- 
ing process and the pumping To differ- 
entiate between tanneries where the 
pump set is just outside the premises and 
adjoining the compound wall and tanne- 
ries where the pump set fs situated at a 
distance, and make the former liable for 
contribution, will be to make a classifi 
cation without any rational basi3 for the 1 
same. It follows that the tanneries in 
question as worked do not fall within the 
scope of Section 2 (12) of the Employees i 
State Insurance Act read with the Fac- 
tories Act 1948 and that the provisions ofl 
the Employees! State Insurance Act can- 
not be applied to the tanneries. A writ 
will issue as prayed for in W P No 1166 
of 1962 The order dated 7-4-1961 made 
by the Regional Director, Employees’ 
State Insurance Corporation the subject 
of W P No 2652 of 1966 is hereby quash- 
ed and the Rule Nisi therein made abso- 
lute. In the circumstances it Is unnecessary 
to examine the maintainability of the ap- 
peal, C. M. P No 270 of 1961 UP A* 
No 43 of 1964 is therefore dismissed. 
Having regard to all the circumstances, 
there will be no order as to costs in the 
writ petitions and the Letters Patent Ap- 
peal. 

JHS/DVC. Order accordingly 


AIR 1963 MADRAS 166 (V 56 C 37) 
SRINIVASAN AND SADASIVAM JJ 
Minor Sivaraman and another Appd 
lants v P M Shanmughasundara Muda- 
llar and others. Respondents 
Appeals Nos. 244 of 1961 and 572 ol 
3962 and Memorandum of Cross Objec- 
tions m A. S No 244 of 1961 D /- 30-8- 
1967 against the decree of Sub J Erode 
D/- 1-4-1961 

Civil P C. (1908) O 21, Rr 103 and 
98 — Scope — Order of dismissal of 
claim under O 21, R 98 — Unsuccessful 
party should file a suit within one year io 
establish his right claimed — O 21, R- 19- 
does not require him to establish hvs nS“t 
within one year — Only suit is required 
to he filed within one year AIR 1813 
Mad 586 (FB) FoIL, AIR 1946 Mad 76 & 
AIR 1943 Mad 36 & AIR 1956 Mad 19» 
ReL on, AIR 1937 Mad 582 & ADI M50 
Mad 19 held overruled by AIR 1949 Mad 
586 (FB), AIR 1960 Cal 580, Dissented 
from. (Paras 10 & U) 

Cases Referred Chronological Paras 
(1967) AIR 1967 SC 1134 (V 54)= 

(1967) 1 SCR 153 Ramrati Kuer 
v Dwarika Prasad Singh ® 

(1960) AIR I960 Cal 580 (V 47) 
Gopiram v Sewan trial ** 
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(1956) AIR 1956 Mad 19 (V 43)= 
(1955) 1 Mad U 322. Abdul Rahim 


Rowther v. Swaminatha Odayar 11 

(1950) AIR 1950 Mad 19 (V 37)= 

(1949) 1 Mad LJ 286, Umanath v. 
Pedru Souza 10 

(1950) AIR 1950 Mad 41 (V 37)= 

(1949) 2 Mad LJ 466, Venkata 
Ramiah Chetty v. China Pulliah 12 

(1949) AIR 1949 Mad 586 (V 36)= 

(1949) 1 Mad U 593 (FB), 

Seethamma v. Kotareddi ’ 8 

(1946) AIR 1946 Mad 76 (V 33)= 

ILR 1946 Mad 536, Kaleswar Mills 
Ltd. v. Govindaswami 9 

(1943) AIR 1943 Mad 36 (V 30)= 

(1942) 2 Mad LJ 315, Akkammal v. 
Komaraswamy Chettiar 9, 11 

(1937) AIR 1937 Mad 582 (V 24)= 

(1937) 1 Mad LJ 667, Palaniappa 
v. Ramaswami 9, 11 


R. Gopalaswaml Iyengar and ML Srini- 
yasan, for Appellants; T. R. Srinivasan 
and T. Shanmughan, for Respondents. 

SADASIVAM, J.: — The suit properties 
consisting of two houses bearing Door 
Nos. 4 and 5, South Hanumantharayar 
Koil Street, Erode, were purchased by 
one Karuppaswami Mudaliar, who died in 
1944. The said Karuppuswami Mudaliar 
had two sons, Sivaraman and Samiappa. 
Sivaraman predeceased Karuppuswami in 
1939 leaving his widow Karuppayee and 
three sons, Palaniappa, Shanmugham and 
VyapurL The other son Samiappa, the 
first defendant in the suit, married 
Kaveriammal as his first wife and through 
her he had a daughter Ferianayaki alias 
Ghanambal, who is the second plaintiff 
in the suit, the first plaintiff being _ the 
husband of the said second plaintiff. 
Dhanalakshmi, the third defendant, is 
the second wife of Samiappa and the 
second defendant Sivaraman is the minor 
son of Samiappa through Dhanalakshmi. 
Karuppuswami Mudaliar executed a set- 
tlement deed Ex. A-2 dated 4-2-1940 in 
favour of Kaveriammal in respect of the 
suit properties and two other properties 
describing them as his self-acquired pro- 
perties. He has mentioned in the settle- 
ment deed that as his son Samiappa was 
ill-treating him and not maintaining him, 
he had executed the settlement deed giv- 
ing the suit properties and other proper- 
ties absolutely to Kaveriammal, but sub- 
ject to the condition that she should 
maintain him during his lifetime. 

But even on 6-9-1940 Karuppuswami 
executed the cancellation deed, a regis- 
tration copy of which has been marked as 
Ex. B-2, on the ground that he was not 
maintained properly and that he desired 
to have the earlier settlement deed Ex. 
A-2 revoked. Kaveriammal who had 
conveyed the properties under Ex. B-3 
dated 17-6-1940 in favour of her mater- 
nal uncle Marimuthu Mudaliar got back 
the properties under the settlement deed 


Ex. B-5 on 26-5-1943. On 27-2-1956, she 
executed a settlement deed Ex. A-l in 
favour of the plaintiffs, namely, her son- 
in-law and daughter. It is on the strength 
of this settlement deed the plaintiffs have 
filed the suit to recover Rs. 10,800 as 
damages for use and occupation for three 
years from 3-9-1956 to 3-9-1959. from 
the defendants. The plaintiffs did not 
sue for possession of the two houses on 
the ground that they had filed R.CO.P, 
No. 116 of 1958 on the file of the District 
Munsifis Court, Erode against the tenant 
for possession. 

2. The contention of the defendants 
is that the suit properties were not the 
separate properties of Karuppuswami 
Mudaliar, but were h is joint famil y pro- 
perties, that Karuppuswami Mudaliar had 
no right to execute the settlement deed 
in favour of Kaveriammal, that there was 
a partition between Samiappa and his 
nephews, that as Samiappa, was not men- 
tally sound the suit properties were 
managed by the third defendant on be- 
half of her husband and her son Sivara- 
man by letting out to tenants and that the 
eviction proceedings taken by the plain- 
tiffs against one Perianna Goundan as 
though he was a tenant are not valid. 
Even Kaveriammal had filed petitions for 
eviction in respect of houses bearing door 
Nos. 4 and 5 South Hanumantharayar 
Koil Street, Erode. Her eviction petition 
in respect of the house bearing Door No. 

5 was dismissed in E R C. No. 179 of 
1949 on 8-4-1950 on the ground that she 
had no title to the property. Her peti- 
tion for eviction in respect of the house 
bearing door No. 4 ended in her favour in 
H. _R. C. No. 10 of 1949. But her appli- 
cation for delivery in pursuance of the 
eviction order was not successful as she 
was obstructed by the third defendant 
and the petition filed by her for removal 
of obstruction and delivery was dismiss- 
ed. The plaintiffs themselves filed R. G. 
O. P, No. 116 of 1958 against one Perianna 
Goundan treating him as a tenant in res- 
pect of premises No. 5 South Hanuman- 
tharayar Koil Street, Erode, and obtained 
an ex parte order of eviction and at- 
tempted to take delivery through Court, 
but they were obstructed by defendants 
2 and 3. The petition filed by the plain- 
tiffs for removal of obstruction and deli- 
very was dismissed. The contention of 
the defendant is that the suit is not main- 
tainable, not having been filed within the 
period of limitation specified in respect 
of orders made in execution proceedings. 

3. The learned Subordinate Judge 
overruled the contentions of the defen- 
dants and decreed the suit for damages 
at the rate of Rs. 97/- per month. Defen- 
dants 2 and 3 have preferred Appeal No. 
244 of 1961, and the first defendant has 
filed Appeal No. 572 of 1962 against the 
decree passed against them and the plain- 
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tiffs have filed a memorandum of cross- 
objections in Appeal No 244 of 1961 
claiming that the trial Court ought to 
have decreed Rs 200/- per month as 
damages for use and occupation. 

4. Sn M. S Venkata rama Iyer appear- 
ing for defendants 2 and 3 urged three 
points before us namely that the suit 
properties are joint family properties of 
Karuppuswami Mudaliar and his sons, 
that even if Karuppuswami Mudaliar was 
absolutely entitled to the suit properties 
the settlement deed Ex. A-2 has been 
validly revoked by Karuppuswami for 
non fulfilment of the condition subse- 
quent in the document and that the suit 
Is not maintainable inasmuch as Kave- 
nammal and the plaintiffs have not filed 
suits within one year to set aside the 
summary orders made under Order XXI, 
Rule 99 C. P C. as required under 
Order XXI Rule 103 CPC. Sn M S 
Venkatarama Iyer also wanted to argue 
that the defendants had acquired title to 
the suit properties by adverse possession, 
but he was unable to point out any plea 
in the pleadings, or any issue to justify 
hi3 raising such an argument. 

5 Sn M. S Venkatarama Iyer appear- 
ing for defendants 2 and 3 referred to 
paragraph 12 of the judgment of the 
learned Subordinate Judge in which it is 
stated that the learned Advocate for the 
plaintiffs placed sole reliance on the reci- 
tals in the settlement deed Ex. A-2 that 
the suit properties are the self acquired 
properties of Karuppuswami Mudaliar 
and enticised the finding of the Subordi- 
nate Judge that he was inclined to agree 
with the contention as there was no rea- 
son why Karuppuswamy Mudaliar should 
introduce false recitals in a document 
executed twenty years prior to the case 
He urged, on the strength of the decision 
in Ramrati Kuer v Dwanka Prasad, 
AIR 1967 SC 1134 at p. 1140 that the 
statement m Ex. A 2 is not admissible 
and m any case, no value should be at- 
tached to it. 

In the said case there was a recital in 
the gift deed of 1953 that the donor got 
the properties from her husband It is 
not stated in that decision that the state- 
ment is inadmissible in evidence. Such 
statements are admissible under Section 
13 of the Evidence Act, though the value 
to be attached to the statement would 
depend upon the facts and circumstances 
of each case But the statement in the* 
gift deed was held to be of no value in 
Uie above case as the donor who was not 
alive at the tune of the litigation, had 
made a statement several years earlier m 
192 d that her husband predeceased her 
father m law and that this earlier state- 
ment of 1925 was admissible under Sec- 
tion 32 (3) of the Indian Evidence Act 
and it was entitled to great weight as 
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it was made at a time when there was no 
trouble whatsoever in the family 

6 It is true that the statement of 
Karuppuswami in Ex. A-2 that the pro- 
perties covered by it are his self acquir- 
ed properties is a self-serving statement 
and it is not possible to find solely on the 
strength of this statement that toe pro- 
perties covered by it were his self-ac- 
quired properties. But there are several 
other circumstances In this case which 
have been referred to by the learned 
Subordinate Judge m other portions of his 
Judgment and they clearly support the 
recitals m Ex. A-2. Though Karuppa- 
Ewami executed Ex. A-2 m 1940 the first 
defendant did not protest or take any ac- 
tion in respect of the same Kavenam- 
mal filed O S No 120 of 1945 on the 
file of the District Munsifs Court, Erode, 
against her husband Samlappa and Karup- 
payee the brother’s widow of Samiappa. 
Samiappa was Insane at that time and he 
was represented by his brother’s son 
Palamappa In that suit 
Karuppayee was given up in that 6ult 
and Kn w> n annual got an ex parte decree 
against her husband for Rs. 2 000/- being 
the value of the house covered by the 
settlement deed Ex. A-2 which was demo- 
lished and removed by her husband and 
Karuppayee Thus, on the strength of 
the settlement deed, Kavenammal got a 
decree against her husband, as evidenc- 
ed by Ex. A-4. In execution of the de- 
cree. she attached certain amount in toe 
Erode Urban Bank on the ground that the 
amount belonged to her husband But 
the brother’s sons of her husband filed a 
claim on the ground that m a partition 
between them and the first defendant 
herein, evidenced by a registered docu 
ment dated 16-5-1946 the amount fell to 
their share But it is dear from the 
order Ex. A-5 that the partition deed was 
brought about two months after the de- 
cree only with the intention to defraud 
the decree-holder Kavenaipmal and at 
any rate to delay the execution and rea 
bsation of the decree, and the claim was 
dismissed. 

If really the properties covered by 
Ex. A-2 were joint family properties of 
Karuppuswami it is unlikely that the 
brother s sons of the first defendant would 
have kept quiet Subsequently Kaven 
ammal filed O S No 20 of 1947 on the 
file of toe District Munsifs Court Erode, 
against her husband Samiappa, her hus- 
band s brother s son Palamappa and Karup- 
payee It is true she exonerated Palamappa 
and Karuppayee But she got a decree 
against her husband Samiappa for arrears 
of rent in respect of the houses covered by 
Ex. A 2. The contention of defendants 
2 and 3 that Samiappa was insane and 
was not represented by any guardian in 
O S No 20 of 1947 has been rightly re- 
jected by the learned Subordinate Judge. 
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There is nothing to show that Samiappa 
continued to be insane when the suit 
O. S. No. 20 of 1947 was instituted on 
the file of the District Munsif’s Court, 
Erode, though he was no doubt, _ treated 
as insane at the time of the earlier suit. 

In fact, according to defendants 2 and 
3, there was registered partition deed 
dated 16-5-1946 between Samiappa and 
his brother’s sons. It should be noted 
that the said registered partition was 
subsequent to the earlier suit O. S. No, 
120 of 1945, on the file of the District 
Munsif’s Court, Erode and prior to O. S. 
No. 20 of 1947, on the file of the same 
Court. Apart from these proceedings, 
there is one other strong circumstance, 
which clearly supports the case of the 
p laintiffs Samiappa was arrested and 
sent to civil Jail in execution of the 
decree obtained by his first wife Kaven- 
pmmal. But his second wife Danalaksh- 
mi Animal, her brothers and her father 
joined together and told Samiappa that 
they would not give a single pie to Ka- 
veriammal and that he might go to jml- 
The grievance of Samiappa was that his 
second wife Danalakshmi Ammal did not 
help him, though she was in possession of 
his properties and the properties cover- 
ed by the settlement deed. Samiappa 
filed a counter. Ex. A-ll, in the claim 
•j petition by his second wife Danalakshmi 
'Ammal mentioning the above facts and 
admitting that he had to pay the arrears 
of rent in respect of the house properties 
covered by the settlement deed executed 
by his father in 1940, to his first wife 
Kaveriammal. 

It should be noted that the third de- 
fendant Danalakshmi Ammal claims to 
be in possession of the suit properties only 
on behalf of her husband Samiappa. 
Hence in the face of the admission of 
Samiappa in Ex. A-ll, the third defen- 
dant cannot claim the suit properties on 
his behalf. It is true that it is open to 
the second defendant as the grandson of 
Karuppuswami Mudaliar to put forward 
a claim that the suit properties are fouit 
family properties. But the suit proper- 
ties were really purchased by Karuppu- 
swami. Mr. M. S. Venkatarama Iyer 
urged that the suit properties were pur- 
chased from out of the income of the 
Press run in the name of Sivaraman. The 
mere fact that Karuppuswami conducted 
a Press in the name of his eldest son 
Sivaraman would not make the Press a 
joint family property. In fact, the evi- 
dence of Danalakshmi Ammal is that the 
Press belonged to Karuppuswami. Thus 
the above facts clearly justify the con- 
clusion of the learned Subordinate Judge 
that the suit properties are the self-ac- 
quired properties of Karuppuswami and 
that he was competent to execute the set- 
tlement deed Ex. A-2. 


7. There is no substance in the con- 
tention that the settlement deed Ex. A-2 
was executed by Karuppuswami in 
favour of Kaveriammal on condition that 
she should maintain him and hence 
Karuppuswami was entitled to revoke 
the settlement deed on the failure of 
Kaveriammal to maintain him. Under 
Ex. A-2 Karuppuswami Mudaliar has 
given absolute interest in the properties 
covered by it to KaveriammaL It is true 
one of the terms of the settlement deed 
is that Kaveriammal should maintain 
Karuppuswami during his lifetime. But 
there is no power of revocation in the 
settlement deed Ex. A-2. Whatever cause 
of action Karuppuswami might have had 
to recover maintenance from Kaveriam- 
mal, he had no right to cancel the settle- 
ment deed Ex. A-2. Hence the revoca- 
tion of the settlement deed by Karuppu- 
swami is invalid. The third and last con- 
tention urged by Sri M. S. Venkatarama 
Iyer is a substantial one and, in our opi- 
nion, it has to be accepted. Under Order 
XXI, Rule 103, C. P. C. 

"Any party not -being a judgment-deb- 
tor against whom an order is made under 
Rule 98, Rule 99 or Rule 101 may insti- 
tute a suit to establish the right which he 
claims to the present possession of the 
property, but, subject to the result of 
such suit (if any), the order shall be con- 
clusive.” 

Kaveriammal did not file a suit within 
one year after the order Ex. B-80 when 
her application to remove the obstruction 
caused by the third defendant, Danalak- 
shmi Ammal, and deliver the house bear- 
ing door No. 4, South Hanumantharayar 
Koil Street, Erode, in pursuance of the 
order in H. R. C. No. 10 of 1949 on the 
file of the District Munsif’s Court, Erode, 
was dismissed. Instead of taking steps to 
vacate the order, Kaveriammal ’ merely 
settled the properties in favour of her 
daughter and son-in-law. Even the plain- 
tiffs (who claim under Kaveriammal) filed 
an eviction petition against one Perianna 
Goundan treating him as a tenant in the 
premises No. 5, South Hanumantharayar 
Koil Street, Erode, and got an ex parte 
order for eviction in R. C. O. P. No. 110 
of 1958, on the file of the District Mun- 
sif’s Court, Erode; they were obstructed 
by defendants Nos. 2 and 3, when they 
attempted to take delivery of the house 
in execution of the order of eviction, and 
their application for removal of obstruc- 
tion and delivery was dismissed. The 
plaintiffs did not file a suit within one 
year as required under Order XXI, Rule 
103, C. P. C. They, however, relied on 
the fact that the present suit was pend- 
ing at the time when the order Ex. B-78 
was passed. 

8. In Seethamma v. Kotareddi, (1949) 1 
Mad LJ 593— (AIR 1949 Mad 586) (FB), a 
Full Bench of this High Court has held 
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that the ■provisions of Order XXI, Rule 
63 C. P C. are mandatory and the deci- 
sion in a claim petition is final unless the 
party aggrieved takes the course indicat- 
ed m toe rule by instituting a suit to 
supersede it within a year It has been 
further held that the specific provisions of 
Order XXI, Rule 63, override the more 
general principle enunciated in Sec, 11, 

C. P C. In that case, toe decree-holder 
in O S No 527 of 1930 on the file of 
the District Munsifs Court, Ellore, at- 
tached certain properties and brought 
them to sale. But the mother of the 
judgment-debtor preferred a claim in res- 
pect ot some of the properties on the 
ground that she had obtained a mainte- 
nance decree with a charge over those 
properties. But even four days prior to 
toe claim petition filed by the mother of 
the judgment-debtor the decree-holder 
filed O S No 231 of 1936 on the file of 
the District Munsiis Court, Ellore, re- 
presenting the general body of creditors 
for a declaration that the charge decree 
obtained by the mother of the judgment- 
debtor was collusive and not binding on 
the creditors and that the property al- 
ready purchased was not liable for her 
maintenance. The claim petition was 
dismissed on the representation ot the 
decree-holder that he had already filed 
the original suit. O S No 231 of 1936, 
on the file of the District MunsiFs Court, 
Ellore. The mother of the judgment- 
debtor succeeded In establishing the vali- 
dity of her charge decree when O S No 
231 of 1936 went up to the High Court. 
But when she filed an execution applica- 
tion for enforcing the maintenance de- 
cree the auction purchasers filed O S 
No 91 of 1943 for a declaration that ehe 
cannot execute her decree as she had not 
filed a smt within one year for setting 
aside the order dismissing her claim, and 
this contention was accepted by the Full 
Bench. 

9 In Kaleswar Mills Ltd. v Gavin da - 
swamL ILR 1946 Mad 536— (AIR 1946 
Mad 76) the decision in Akkammal v 
Komaraswamy Chetty (1942) 2 Mad LJ 
315= (AIR 1943 Mad 36) affirmed later in 
the above Full Bench was followed and 
It was held that the claim in that suit 
was barred as against the obstructors by 
reason of toe provisions of Order XXI 
Rule 103 C. P C. It was pointed out 
In this decision that though the Division 
Bench case m -(1942) 2 Mad LJ 315= (AIR 
1943 Mad 36) dealt with the effect of 
Order XXL Rule 63 C P C. on pnncmle, 
what was laid down in that Bench deci- 
sion would also govern the case under 
consideration as the procedure Indicated 
by the Code is the same, and Order XXL 
Rule 103 C. P C. corresponds to Order 
XXL Rule 63 C P C 

10 Two earlier single Judges deci- 
sions of this Court, taking a contrary 
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view were not referred to, or discussed, 
in the Full Bench decision. In Palani- 
appa v Ramaswami, AIR 1937 Mad 582, 
Venkataramana Rao, J.. has held that the 
institution of a suit under Order XXI, 
Rule 103 C. P C. is not the only remedy 
against the order under Order XXL Rule 
98 C. P CL, and that the rule only con- 
templates the establishment of a right to 
toe property to supersede the order He 
ha3 held that if such a right is established 
within a year the order must be held to 
have been superseded and that It is not 
necessary to institute a suit within one 
year He observed that the policy under- 
lying Order XXL Rule 103 C. P C. fa 
to have a speedy settlement of the ques- 
tions of title raised in execution sales and 
that what makes the order conclusive 
under Order XXL Rule 103 Is not the 
failure to institute a suit but the failure 
to have the right established. 

In Umanath v Pedru Souza, AIR 165*3 
Mad 19 GovindarajacharL has relied 
on the above decision of Venkataramana 
Rao J„ and held that where a suit or an 
appeal already filed by the claimant fa 
pending at the time when an order under 
Order XXL Rule 98 C. P C. di sm is s i ng 
his claim is made it Is not obligatory on 
his part to file another suit under Order 
XXL Rule 103 C. P C. within one yen 
of toe order under O XXI R. 98 C. P C. L 
and that In such a case, the order Is cub-/ 
ject to the decision in the suit or ap- 
peal pending at the time But these deci- 
sions should be deemed to have been 
overruled by the Full Bench decision, 
which has considered the principles gov 
eming the question. There is nothing in 
Order XXL Rule 103 C. P C. to show 
that it requires an unsuccessful party 
only to establish his right within a year 
It only requires that the unsuccessful 
party should file a suit within a year to* 
establish the right claimed, 

11- Sri T R. Srinivasan, appearing 
for the plaintiffs brought to our notice 
the decision In Goplram v SewantilaL 
AIR 1960 Cal 580 which relied on the 
above decisions in AIR 1937 Mad 582 ana 
AIR 1950 Mad 19 and distinguished the 
decision in Abdul Rahim Rowther v 
Swaminatha Odayar (1955) 1 Mad LJ 
322= (AIR 1956 Mad 19) which followed 
the Full Bench decision in (1949) 1 Mad 
LJ 593= (AIR 1949 Mad 586) (FB) and 
held that a suit to set aside a summary 
order under Order XXL Rule l® 3 , rl 

C. was maintainable in spite of the fact 
that there was a pending suit for the same 
relief when the summary order was pass- 
ed. It has been held In the above 
Calcutta decision that if a competent 
Court gives a decision in a pending suit 
within a year of the passing of the 
summary order the decision must be ac- 
cepted as valid because the time-limit f or 
challenging toe summary order ha3 cot 
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yet r un out and the party in whose 
Savour the order is made in the s umma ry 
proceeding cannot get any advantage of 
it, the summary order not having attain- 
ed finality. 

Having regard to the Full Bench deci- 
sion, the above Calcutta decision cannot 
be accepted- Further, the reasons given 
in the Calcutta decision In distinguish the 
decision in (1955) 1 Mad LJ 322 (AIR 
1956 Mad 19) are hardly convincing and 
several anomalies would arise if the 
principle of that decision is followed. The 
terms of Order XXL, Rule 103, C. P* C- 
are quite clear that the summary order 
Is conclusive subject to the result of a 
suit filed within a year. It would be 
adding _to the rule to state that the sum- 
mary order would be conclusive subject 
to the result of a pending suit, if a deci- 
sion of competent Court in a pending 
suit is obtained within one year. 

Order XXI, Rule 103 does . not at aU 
refer to the necessity of obtaining a de- 
cree of a court within one year, as what 
all it requires is the filing of a smt within 
one year. It was held in the Calcutta 
decision that the summary order was 
superseded by the decree passed by the 
trial court in a pending smt witinn a 
year. But it does not state as what would 
. happen if the decree of the trial Court is 
! taken up in appeal, or second appeal and 
If the summary order is rehed on by the 
other party, as in the case before us, and 
In other cases in which the principle of 
the Full Bench decision had been ap- 
plied. 

The Calcutta decision would lea d to 
the anomalous result that a party w 
Sts a decree in a pending smt withm 
356 days in an ordinary year and 366 
days in a leap year could rely on that 
decision to supersede the summary order, 
but he would fail if he obtains such a 
decree even one day late through no 
St cn te part. It is a weU-knovm 
principle that an act of Court shall pre- 
judice no man, based on the masm actus 
curiae neminem gravabit Hence a per 
son who has obtained a decision m a 
SdSg suit even after one year can 
legitimately contend that the delay m 
obtaining the decision was due to no 
fault on his part, but due to the delay on 
the part of the Court m deci- 

don and hence the decision m the pend- 
ing 6uit, though made after an year of 
the summary order, would supersede th 
'summary order. 

We are, therefore, unable to_ accept the 
principle of the Calcutta deoaon follow- 
ing the decisions of single Judges of this 
Court, which are _ contrary to the Full 
Bench decision, which affirmed the ear- 
lier Bench decision in (1942) 2 Mad LJ 
815= (AIR 1943 Mad 36). Hence ; the feet 
that the plaintiffs had obtained a deci- 


sion in their favour in the lower Court 
in a suit which was pending at the time 
when the summary order was passed, 
cannot affect the applicability of the prin- 
ciple of the Full Bench dedsion to the 
facts of this case. The orders. Ess. B-78 
and B-80, have become conclusive by 
reason of the failure on the part of the 
plain tiffs, and their predecessor-in-title 
Kaveriammal, to file appropriate suits 
within one year. 

12. Sri T. R. Srinivasan, appearing for 
the plaintiffs, urged that the third defen- 
dant Danalakshmi Ammal did not set up 
title in herself, but only that of the joint 
family of her husband, that as Samiappa 
was not a party to the summary orders, 
they would not bind him and that the 
summary orders could not affect the 
rights of the defendants. It is true as 
pointed out in Venkata Ramiah Chetty y. 
Chinna Pulliah, (1949) 2 Mad LJ 466= 
(AIR 1950 Mad 41) the dedsion under 
Order XXL Rule 103, C. P. C. becomes 
conclusive only as between the parties, 
unless displaced by the result of a suit to 
be instituted by the party against whom 
the order is made within a period of one 
year, and that persons who are not par- 
ties to the summary order cannot be 
affected by the order. It is clear from 
the s ummar y orders in this case that the 
Court found that the third defendant 
Danalakshmi Ammal was in possession of 
the suit properties not on her own ac- 
count, but on account of the joint family 
of her husband and son. The summary 
orders negatived the claim of the plain- 
tiffs that they are entitled to possession 
by virtue of the settlement deed relied on 
by them, which proceeded on the basis 
that the properties are the self-acquired 
properties of Karuppuswami 

If the orders, Exs.- B-78 and B-80, have 
become conclusive as against the plain- 
tiffs only so far as the parties, namely, 
defendants 2 and 3, are concerned, the 
plaintiffs can have no relief by way; of 
damages for use and occupation as against 
them. It is true that the first defendant 
was not a party to the su mm ary orders 
and they will not bind him. But for the 
prior litigations, the plaintiffs can have no 
remedy as against the first defendant, 
even if the summary orders are not con- 
clusive, as they can be taken as pieces of 
evidence which negatived the basis of the 
plaintiffs’ claim. 

13. The plaintiffs obtained an eviction 
order on the ground that Perianna Goun- 
Han was their tenant and they filed an 
application under Order XX3, Rul e 97, 
C. P. C. only to remove the obstruction 
caused by Danalakshmi AmmaL But the 
averments in the plaint filed earlier are 
totally different and contradictory. It is 
stated in the plaint that ^ Kave ri am ma l 
executed a settlement deed in favourof 
the plaintiffs and put them in possession 
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of the properties covered by the docu- 
ment and that defendants 2 and 3, at the 
Instigation of the first defendant or of 
their own accord, assaulted the pl a i ntiff s 
and trespassed into the suit houses. The 
second defendant is a minor It is stated 
that the third defendant acted on behalf 
of the second defendant. 

Thus even according to the averments 
m the plaint, it is defendants 2 and 3 
who are m wrongful possession of the two 
houses bearing door Nos. 4 and 5, South 
Hanumantharayar Koil Street, Erode, 
We have already referred to the fact 
that in spite of the adverse order Ex. 
B-78 Kavenammal did not file a suit 
within one year to set aside the order, 
but executed the settlement deed. Ex. 
A-l m favour of the plaintiffs In his 
evidence the second plaintiff stated that 
he took possession of the suit properties 
ten or fifteen days after Ex. A-l but the 
defendants beat him and threw him out 
of possession. The present suit Is not 
for a declaration of title and possession 
of the suit properties, but only for da- 
mages for use and occupation for the pe- 
riod 3-9-1956 to 3-9-1959 Thus the 
plaintiffs have no consistent case whether 
they were in possession of the suit houses 
through tenants, or whether the defend- 
ants or defendants 2 and 3 alone are in 
unlawful possession of the same We 
have already referred to the counter- 
affidavit Ex. A 11 filed by Samiappa in 
E. A. No 1193 of 1957 m E. P a No 
1879 of 1957 in O S No 20 of 1947 stat- 
ing that hi3 wife Danalakshmi Ammal, 
with the help of her brothers and father, 
took all the immoveable properties and 
cent him to jaiL 

Thus, there is po satisfactory evidence 
that the first defendant Samiappa had 
possession of the suit properties. There 
can be no doubt that the third defendant 
alone had possession of the suit proper- 
ties and she claimed that she was in such 
possession on behalf of the Joint family 
of her husband and eon and this claim 
has been upheld by the District MunsiTs 
Court, Erode m the two s ummar y orders, 
Exs. B-78 and B-80 The p laintiffs can- 
not, therefore claim any damages for 
use and occupation from any of the de- 
fendants, as the first defendant has not 
been proved to have been in occupation 
of the suit properties and the possession 
of the third defendant was on behalf of 
the joint f a m i l y of her husband and son. 
It is unnecessary to express any opinion 
in this appeal as to how far the orders 
Exs. B-78 and B-80 could be used against 
the first defendant in a regular suit for 
title and possession, having regard to 
the decisions in the prior suits O S No 
120 of 1945 and O S No 20 of 1947, on 
the file of the District Munrifs Court, 
Erode, inasmuch as the first defendant 
was not a party to the summary orders. 


14. In the result. Appeal No 244 of 
1961 Is allowed with costs and the suit 
filed by the plaintiffs is dismissed with 
costs Counsels fee one set. The other 
appeal filed by the first defendant. Appeal 
No 572 of 1962, is also allowed, but with- 
out costs The memorandum of objections 
filed by the plaintiffs in forma pauperu 
for a larger amount of damages neces- 
sarily falls and is dismissed, but in the 
circumstances we make no order as to 
costs The plaintiffs should pay the 
Court-fee due to Government In the suit 
and in the cross objections 
GGM/D.Y.C, Order accordingly. 
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Govmdasami Filial, Appellant v T M, 
Srinivasa Chetbar and others. Respon- 
dents. 

Second App No 345 of 1963 and S 
A. 571 of 1964 and S A. 1357 and 1557 of 
1965, D/- 24-1-1968 against decree of 
Sub Court, Kumbakonam in A. S No. 
114 of 1960 

(A) Tenancy Laws — Madras Cultivat- 

ing Tenants Protection Act (25 of 1955), 
S 2 (a) — Cultivating Tenant «— Private 
agricultural land of landlord — Agricul- 
tural lease is governed by the Act and 
not by Transfer of Property Act — Heim 
of original lease are cultivating tenants 
and not trespassers — (Transfer of Pro- 
perty Act (1882), S 117) (Para 4) 

(B) Civil P C. (1908) S 100 — Rind- 

ing of fact — Amount awarded as dama- 
ges for use and occupation is a finding oi 
fact — Its correctness cannot be canvas- 
sed In second appeal (Para 5) 

(C) Civil P C. (1908) Ss 9 and 11 — 
Bar to Jurisdiction of Civil Court -- 
Tenancy Laws — Madras Estates 
(Reduction of Rent) Act (30 of 1917), 
S 3A (4) (b) — Question whether parti- 
cular land is private land or ryoti land 
Decision oi Tribunal on appeal is final 
and Civil Courts jurisdiction is express'! 
barred — Writ petition challenging order 
of Tribunal — Dismissal on ground that 
proper remedy is by suit — Order cannot 
confer Jurisdiction on Civil Court by in* 
voting principle of res judicata. 

Under S 3-A (4) (b) of Madras Act 
(30 of 1947) the decision of the tribunal 
whether a particular land is a ryoti lanu 
or not is final and the correctness of that 
decision cannot be canvassed in any Court 
of law AIR 1964 SC 807, ReL on. 

(Para 6) 

But whenever a party comes before the 
Court and raises the plea that a particular 
land in an estate is a ryoti. land or private 
land. It is for the Court to consider the 

JL/KL/E778/68 
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provision, contained in Section 3-A (4) (fa) 
of the Act and take that into account for 
determining whether it has jurisdiction 
to proceed with the matter or not. 

(Para 8) 

A Civil Court whose jurisdiction is ex- 
pressly taken away by a statutory provi- 
sion cannot get jurisdiction by having 
recourse to the principle of res judicata. 
Whenever a question of jurisdiction is 
involved, it will he the duty of the Court 
to consider the same and decide it. The 
principle of res judicata cannot be allow- 
ed to defeat .the provisions of a statutory 
enactment which affects the jurisdiction 
of a Court, and a party cannot by his ad- 
mission, omission or previous conduct or 
consent confer jurisdiction on a Court, 
where none exists. AIR 1929 All 132 & 
AIR 1930 AH 254 & AIR 1936 Pat 198, 
Rel. on. (Para 8) 

On the basis of a final decision of a 
decision of a Revenue Tribunal under 
S. 3A (4) (b) that a certain land was pri- 
vate land the landlord filed a suit for reco- 
very of rent in a Civil Court. The suit 
was decreed and an appeal against the 
decree was pending. In the meanwhile 
the defendant challenged the decision of 
the Revenue Tribunal by a writ petition 
but it was dismissed on the ground that 
the proper remedy was to institute suit. 
The defendant contended in the pending 
appeal that the order on the writ petition 
that the Civil Court had jurisdiction to 
decide the question operated as res judi- 
cata and therefore the Civil Court had 
jurisdiction to determine whether the 
land in suit was ryoti land. 

Held (i) that the statement in the order 
dismissing the writ petition did not con- 
stitute a determination of the question 
regarding the jurisdiction of the Civil 
Court to go into the issue whether parti- 
cular land is a ryoti land or not Before 
a plea of res judicata can be sustained 
either under the provisions of the Civil 
Procedure Code or under the general 
principles, it must be established that the 
determination which is said to constitute 
res judicata was with reference to a mat- 
ter which was directly and substantially 
in issue between the parties • in the ear- 
lier proceedings. Explanation HI to 
S. 11 C. P. Code states that the matter 
referred to in the section must in the 
former suit have been alleged by one 
party and either denied or admitted, ex- 
pressly or impliedly, by the other. 

(Para 8) 

(ii) that the order of dismissal of writ 
petition did not operate to confer juris- 
diction on the Civil Court to decide whe- 
ther the suit lands are' ryoti lands or not, 
which jurisdiction has been taken away 
by the express provision contained in 
Section 3-A (4) (b) of Madras Act 30 of 
1947. (Para 8) 


Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 1061 (V 53)= 


(1963) Supp (2) SCR 542, State of 
West Bengal v. Hemant Kumar 8 
(1964) AIR 1964 SC 807 (V 51), 
Desikacharyulu v. State of A. P. 6 

(1958) AIR 1958 Pat 270 (V 45)= 

ILR 37 Pat 201, Ganesh v. 
Baidyanath 6 

(1947) AIR 1947 PC 78 (V 34)= 

74 Ind App 50, Raleigh Invest- 
ment Co. Ltd. v. Governor-Gene- 
ral in Council 8 

(1936) AIR 1936 Pat 198 (V 23)= 

ILR 14 Pat 633, Dt. Board Dhar- 
banga v. Suraj Narain 8 

(1932) AIR 1932 Cal 108 (V 19)= 

36 Cal WN 238, Abdul Hamid v. 
Bijoychand 6 

(1931) AIR 1931 Mad 268 (V 18)= 

135 Ind Cas 13, Krishnaswami v. 
Manikka 6 

(1930) AIR 1930 All 254 (V 17)= 

1930 All LJ 352, Nathan v. Har- 
bans Singh 8 

(1929) AIR 1929 All 132 (V 16)= 

10 L. R. A Rev. 173, Jwala Debi 
v. Amir Singh 8 

(1925) AIR 1925 PC 55 (V 12)= 

48 Mad U 64, Fateh Singh v. 
Jagannath Baksh Singh 6 

(1869-70) 13 M. I. A. 160=2 Sar. 

500, Watson v. Collector of 
Rajashya 6 


K. Parasaram, for Appellant; R. Kesava 
Iyengar, for Respondent. 

JUDGMENT: — These four appeals 
raise a common question. S. A. No. 1557 
of 1965 is filed by the respondents in S. 
A. 1357 of 1965 to the extent to which the 
decisions of the courts below went against 
them. 

2. The short facts, the narration of 
which is necessary for the purpose of ap- 
preciating the rival contentions of the 
parties, are that the village of Mathi in 
Tanjore Dt. is an estate to which the 
Madras Estates Land Act of 1908 and the 
Madras Estates Land (Reduction of Rent) 
Act 1947 applied; but not the Madras 
Estates (Abolition and Conversion into 
Ryotwari) Act 1948. The respondents 
to the first three appeals claimed that the 
lands with reference to which they filed 
the present suit for recovery of rent were 
private lands. It is the common case of 
the parties that a notification under the 
Madras Estates Land (Reduction of Rent) 
Act 1947 was made by the Government 
fixing reduced rates of rent for ryoti 
lands in the village of Mathi. However, 
the Madras Estates Land (Reduction of 
Rent) Act 1947, as originally passed did 
not contain any provision for deciding 
the question whether a particular piece 
of land is a ryoti land or a private land 
in an estate with reference to which a 
notification has been made under the said 
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Act. Subsequently, by an amendment 
made in 1956 namely Madras Act 29 of 
1956 Section 3-A was introduced pre- 
scribing the machinery for the purpose 
of determining whether any land in a 
a village is or is not ryoti land. Under 
that section, provision was made for de- 
termining that question by the Collector 
and a right of appeal was provided to the 
Tribunal having jurisdiction over the 
village Section 3-A (4) (b) of the Act 
states that the decision of the Tribunal on 
the appeal shall be final and shall not be 
liable to be questioned in any court of 
law 

3 In this case, the respondents here- 
in filed an application before the Col- 
lector for determining the question whe- 
ther the lands involved In these appeals 
are ryoti lands or private lands. The ap- 
plication was transferred to the Revenue 
Divisional Officer Kumbakonam. who by 
an order dated 20 2-1959 made in M. A. 
22 of 1957 decided that the lands are 
pnvate lands The appellants herein 
took up the matter on appeal to the Tri- 
bunal, and the Tribunal by its order dated 
12 3 1960 dismissed the appeal thereby 
confirming the conclusion of the Revenue 
Divisional Officer that the lands are pri- 
vate lands and not ryoti lands. At that 
stage the respondents herein filed suits 
for recovery of rent from the appellants 
herein. The appellants resisted the claim 
On several grounds, the most important 
of which is that the lands are ryoti lands 
situate in an Inam estate and therefore 
the respondents axe not entitled to file the 
suit in the Civil Court for recovery of 
rent After the Tribunal dismissed the 
appeal, the respondents preferred a writ 
petition on the file of this Court for 
quashing the order of the Tribunal. By 
an order dated 4-4-1962 Veeraswaim, J, 
dismissed the writ petition in the follow- 
ing terms — 

"The petitioner's proper remedy Is to 
Institute a suit The petition is dismiss- 
ed. The rule is discharged. No costs 

I must point out at this stage that the 
suits filed by the respondents herein were 
decreed by the learned District Munsif 
of Kumbakonam, and against the said 
Judgments and decrees, the appellant 
herein had preferred appeals to the learn- 
ed Suoordmate Judge of Kumbakonam, 
and during the pendency of the said ap- 
peals, the order above quoted in the wnt 
petition was passed by this Court Before 
the learned Subordinate Judge the ap- 
pellants put forward only two conten- 
tions. namely the suit lands are not pri- 
vate lands of the plaintiff and the Civil 
Court had jurisdiction to go mto that 
question and secondly there was no rela- 
tionship of landlord and tenant between 
the parties. Except in the appeal which 
has given rise to S A. 1357 of 1965 in 
all the other appeals, the learned Sub- 


ordinate Judge held that the relationship 
of landlord and tenant existed between 
the parties. With regard to the ques- 
tion as to whether the lands are private 
or ryoti lands, he came to the conclu- 
sion that the order of the Estates Aboli- 
tion Tribunal holding that the lands are 
private lands was final and the Civil 
Court had no Jurisdiction to go into that 
question. Since the order in the writ 
petition had been passed by that time, 
an argument seems to have been advanc- 
ed before the learned Subordinate Judge 
that m view of the terms of the order 
in the wnt petition, the Civil Court had 
jurisdiction to go Into the question as to 
whether the lands were private lands or 
ryoti lands. The learned Subordinate 
Judge dealt with this contention in his 
judgment in the following terms — 

"The learned Counsel for the appellants 
also urged another aspect of the case. His 
contention Is that inasmuch as in the wnt 
petition No 401 of 1960 filed by him to 
quash the order of the Estate Abolition 
Tribunal in this case, the High Court has 
been pleased to observe that the peti- 
tioner’s proper remedy is to Institute a 
suit, he is entitled to put forward a de- 
fence that the suit lands are not pnvate 
lands of the plaintiffs and that they are 
ryoti lands. It is not possible for me to 
accept such a contention. No such right 
of defence is given to the appellants tn 
the suit in question. His right to ques- 
tion the character of the land In the suit 
has been barred as already observed by 
me under the provirions of the Amending 
Act referred to above’ 

With the result, the appeals preferred by 
the appellants herein were dismissed. 
The above facts arise in S A. 345 of 
1963 and the facts in the other appeals 
are similar with some immaterial differ- 
ences in dates etc. With regard to the 
appeal which has given rise to S A 
1357 of 1965 and 1557 of 1965 there was 
a further question that was decided by 
the learned Subordinate Judge. The 
learned Subordinate Judge applying the 
provisions contained in the Transfer of 
Property Act held that the defendants in 
the suit who were not the original lessees, 
but the sons of the orig inal lessees, were 
not tenants and consequently they were 
trespassers, and they were liable to pay 
da m ages for use and occupation. In S A- 
1357 of 1965 preferred by the tenants, 
the decision of the learned Subordinate 
Judge is challenged not only on me 
ground that the Civil Court had juris- 
diction to decide the question whether 
the suit land is ryoti land or pnvate 
land, but also on the ground that the 
fi nd i n g of the learned Subordinate Judge 
that the appellants were only trespassers 
was illegal. S A. 1557 of 1965 filed by 
the landlord against the tame judgment, 
in addition to challenging the finding of 
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the learned Subordinate Judge that the 
respondents therein were not tenants, hut 
trespassers also challenges the quantum 
of the amounts awarded by the Subordi- 
nate Judge as damages for use and occu- 
pation. Therefore, the common question 
that arises in all these appeals is whether 
the Civil Court has jurisdiction _ to go 
Into the question whether the suit lands 
are ryoti lands or private lands. The ad- 
ditional question that arises for conside- 
ration in S. A. 1357 of 1965 and 1557 of 
1965 is that whether the conclusion of 
the learned Subordinate Judge that the 
appellants in S. A. 1357 of 1965 were 
only trespassers is correct or not. I s h a l l 
first dispose of the additional ground aris- 
ing in S. A. 1357 of 1965 and 1557 of 
1965. 


i 4. The common case of the parties is 
I that the lands are agricultural lands and 
the leases were agricultural leases. If 
that was the case, the provisions of the 
Transfer of Property Act as such will not 
apply. If the case of the landlord that 
the lands are private lands _ is accepted, 
.then the provisions contained in the 
| Madras Cultivating Tenants Protection 
Act 1955, will apply. Section 2 (a) of 
the Act defines 'cultivating tenant in 
relation to any land as meaning a person 
who carries on personal cultivation on 
such land, under a tenancy _ agreement, 
express or implied, and includes any 
such person who continues in possession 
of the land after the determination of 
the tenancy agreement and the heirs of 
| such person, but does not include a mere 
intermediary or his heirs. In view of 
this definition, the appellants _ in b. A. 
1357 of 1965 as heirs of the original les- 
see will be cultivating tenants within the 
scope of the Act Consequently, the con- 
clusion of the learned Subordinate Judge 
[that the appellants in S. A. 1357 of 1965 
are trespassers cannot be supported, un 
this question, there was no dispute before 
me between the two parties. 

5. With regard to the amount award- 
ed to the appellant in S. A. No. 1557 of 
1965, that being a finding on a pure 
question of fact its correctness cannot be 
canvassed in the second appeal. There- 
fore, S. A. 1357 of 1965 and 1557 of 1965 
will be allowed to the extent of vacating 
the finding of the learned Subordmate 
Judge holding that the appellants in b. 
A 1357 of 1965 are trespassers and not 
tenants. 


6. Then remains the common question 
arising in all the appeals as to the juris- 
diction of the Civil Court to_ deter m i n e 
whether the suit lands are pnvate lands 
lor ryoti lands. . I have already referred 
to the provision contained in Section 3- A 
i(4) (b) of Madras Act (30 of 1947). That 
provision makes it abundantly dear that 
the decision of the Tribunal whether a 


particular land is a ryoti land or not Is 
final and the correctness of that decision 
cannot be canvassed in any Court of law. 
If authority is needed in support of such 
a conclusion, reference can be made to 
the decision of the Supreme Court in 
Desikacharyulu v. State of A. P„ AIR 
1964 SC 807 dealing with a similar pro- 
vision contained in the Madras Estates 
(Abolition and Conversion into Ryotwaii) 
Act, 1948. Mr. K. Parasaran, learned 
Counsel for the appellants in these cases 
did not contend that notwithstanding the 
provision already referred to by me, a 
Civil Court has got jurisdiction to decide 
whetiier a particular land in an estate is 
ryoti land or not. On the other hand, 
in view of the express provision con- 
tained in Sec. 3-A (4) (b) of the Act, no 
such contention is possible. The conten- 
tion of Mr. Parasaran is that the order 
in the writ petition constitutes res judi- 
cata as between the parties so as to pre- 
vent the respondents from raising the 
contention that the Civil Court had no 
jurisdiction to determine whether the 
lands in question are private lands or 
ryoti lands. It is unfortunate that the 
express provision contained in Section 
3-A (4) _ (b) of the Act was not brought to 
the notice of the learned Judge who dis- 
posed of the writ petition. I must also 
point out one further fact. Against the 
order in the writ petition, the appellants 
preferred a writ appeal to this Court; but 
they have chosen to withdraw the same. 
Under these circumstances, the contention 
of the learned Counsel Mr. K. Parasaran, 
is that the statement contained in the 
order in the writ petition, namely, the 
petitioner’s proper remedy is to institute 
a suit, constitutes the determination of 
the_ question whether the Civil Court has 
jurisdiction to decide whether the lands 
in question are private lands or ryoti 
lands or not and that determination has 
been rendered by this Court in the pre- 
sence of both the parties and hence bind- 
ing on both the parties, and consequently 
it is not open to the respondents to raise 
the plea of want of jurisdiction in the 
Civil Court on this point in the suits for 
recovery of rent instituted by them. On 
the other hand, the contention of Mr. R. 
Kesava Aiyangar, the learned Counsel 
for the respondents, is that the dismissal 
of the writ petition would operate as a 
res judicata preventing the appellants 
herein from raising the contention that 
the suit lands are ryoti lands and not 
private lands. Mr. R. Kesava Aiyangar 
In support of his contention relied on the 
decisions of the Privy Council in Watson 
v. Collector of Rajashya, (1869-70) 13 M. 
L A. 160 and in Fateh Singh v. Jagannath 
Baksh Singh, 48 Mad I*T 64= (AIR 1925 
PC 55), the decision of the Calcutta High 
Court in Abdul Hamid v. Bijoychand, 
AIR 1932 Cal 108, the decision of the 
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Patna High Court in Ganesh v Baidya- 
nath. AIR 1958 Pat 270 and the decisions 
of this Court in Krishnaswami v. Manik - 
ka, AIR 1931 Mad 268 and Veeraragu v 
Mamkkavasagam, AIR 1934 Mad 68 In 
reply, the contention of Mr. K. Parasaran 
is that none of these decisions will pre- 
vent him from putting forward the con- 
tention that the lands are ryoti lands, be- 
cause the writ petition filed by the appel- 
lants was not dismissed after considering 
the merits, but summarily, on the ground 
that the alternative remedy of a suit was 
available to the appellants. 

7. In the view I am taking in relation 
to the first contention of Mr K. Paras a- 
ran, it is unnecessary for me to decide 
whether the dismissal of the wnt petition 
would constitute res judicata, so as to 
prevent the appellants from raisi n g the 
contention that the suit lands are ryoti 
lands. 

8. So far as the main question argued 
by Mr K- Parasaran, I must point out 
that the learned Counsel was not able to 
bring to my notice any decision which 
has taken the view that a Civil Court 
whose jurisdiction has been expressly 
taken away by the statutory provision 
can get jurisdiction by having recourse to 
the principle of res judicata. Mr Parasa- 
ran relied on the decision of the Supreme 
Court m State of West Bengal v Hemant 
Kumar. AIR 1966 SC 1061 In my view, 
that decision does not lay down any such 
proposition. Really speaking, it is very 
doubtful whether such a plea of res judi- 
cata will be available to the appellants at 

I all. Before a plea of res judicata can be 
sustained either under the provisions of 
he Civil Procedure Code or under the 
general principles, it must be established 
hat the determination which is Baid to 
institute res judicata was with reference 
lo a matter which was directly and sub- 
stantially m issue between the parties in 
the earlier proceedings. Explanation in 
to Section 11, C. P Code states that the 
matter referred to m the section must in 
the former suit have been alleged by one 
party and either denied or admitted, ex- 
pressly or impliedly, by the other As I 
pointed out earlier, the wnt petition was 
dismissed after the suit was decreed and 
before the appeal was disposed of by the 
Subordinate Judge With the result, nei- 
ther the judgment in the wnt petition 
nor the pleading in the wnt petition 
were filed in these proceedings for the 
purpose of establishing that the question 
regarding the jurisdiction of the Civil 
Court was directly and substantially in 
issue between the parties in the wnt peti- 
tion. Even this will be sufficient to re- 
ject the plea of res judicata sought to be 
raised by the learned Counsel for the 
appellants. However, I do not want to 
rest my conclusion on this somewhat nar- 


row and technical ground, in view of the 
fact that counsel for both the parties be- 
fore me relied on the same order as con- 
stituting res judicata against the opposite 
party The question that really falls for 
determination in these second appeals is 
whether the statement of this Court while 
dismis sing the wnt petition, that the 
petitioner's proper remedy is to institute 
a suit "can be said to be a determination 
of the question regarding the jurisdiction 
of the Civil Court to entertain a plea 
whether a land in an estate is a ryoti 
land or not. For one thing, I am unable 
to accept the contention of the learned 
counsel that the statement contained in 
that order disposing of the wnt petition 
constitutes a determination on the ques- 
tion regarding the jurisdiction of the 
avil court No doubt, that statement was 
the basis on which the wnt petition was 
dismissed. But that will not by itself 
constitute that statement a determination 
of the question regarding the jurisdiction 
of the civil court to go into an issue whe- 
ther a particular land is a ryoti land or 
not Apart from this, the question of 
jurisdiction is really a matter between a 
party and a Court and cannot be said to 
be a matter between the parties before 
the Court Whether a particular party 
raises the question regarding the want of 
jurisdiction of a Court or not it is the 
duty of the Court to take note of the 
statutory provisions conferring jurisdic- 
tion on it or taking away the jurisdiction 
from it If, under the law, a Court has 
no jurisdiction, no amount of consent, ac- 
quiescence or assertion on the part of 
any of the parties can confer jurisdiction 
on the Court 

In Raleigh Investment Co Ltd v Gov- 
emor-General-ln-Counal, 74 Ind App 50 
at p 61=(AIR 1947 PC 78 at p 79). the 
Pnvy Council pointed out that ’ it is pars 
judios to take jurisdiction into considera- 
tion and the section has to be consider- 
ed". Therefore, in the light of this state- 
ment of the law, whenever a party comes 
before the Court and raises the plea that 
a particular land in an estate is a ryot: 
land or private land, it is for the Court 
to consider the provision contained in 
Section 3-A (4) (b) of the Act and take 
that into account for determining whe- 
ther it had jurisdiction to proceed with 
the matter or not. In Jwala Debi v 
Amir Singh, AIR 1929 All 132, it has been 
observed thus — 

‘There can be no doubt that a decision 
on a point of law is as much binding on 
the parties, in a subsequent litigation 
provided other ingredients for a principle 
of res judicata to apply are present, as 
a decision on a point of fact. The ques- 
tion whether the previous decision was 
right or wrong is entirely irrelevant; but 
these considerations do not apply where 
a question of jurisdiction arises. Look- 
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ed at closely, a question of jurisdiction 
although, it may be raised by the defen- 
dant, is a question that virtually arises 
between the plaintiff and the Court itself. 
The pl ain ti ff invokes the jurisdiction of 
the Court. The defendant may or may 
not appear. If the Court finds that it has 
no- jurisdiction to entertain the plaint, it 
will order the return of it for presenta- 
tion to the proper Court, The defendant, 
if he appears, and if he so chooses, may 
point out to the Court that it has no ju- 
risdiction. A decision on the question of 
jurisdiction does not affect in any way 
the status of the parties or the right of 
one party to obtain redress against the 
other. The fact that a decision as to 
jurisdiction is not binding on the parties 
in a subsequent litigation will be appa- 
rent from this. Suppose instead of insti- 
tuting the present suit in the Revenue 
Court, the appellant had gone to the 
Civil Court and asked for redress. She 
could not rely on the decision of the 
Revenue Court in order to induce the 
Civil Court to exercise jurisdiction in 
the matter of her suit. She could not 
say that because the decision was given 
as between herself and the defendant, the 
presiding officer of the Civil Court was 
bound to exercise jurisdiction although 
he had not got it. She would not be heard 
if she said that the defendant was pre- 
cluded from saying that the Revenue 
Court had no jurisdiction to entertain the 
suit As I have said, looked at closely, 
it will be found that a question of juris- 
diction is not a question which may be 
said to have arisen between the parties”. 
The principles underlying this decision 
Were followed by a Bench of the same 
High Court in Nathan v. Harbaps Singh, 
AIR 1930 All 254. In Dt. Board Dhar- 
banga v. Suraj Narain, AIR 1936 Pat 198 
it has been held thus — 

"That brings me to the question whe- 
ther a question of law can be said to be 
subject to the principle of res judicata. 

Questions of law are of all kinds 

and cannot be dealt with as though they 
were all the same. Questions of proce- 
dure, questions affecting jurisdiction, 
questions of limitation, may all be ques- 
tions of law. In such questions, the rights 
of parties are not the only matter for 
consideration. The Court and the public 
have an interest. When a plea of res 
judicata is raised with reference to such 
matters, it is at least a question whether 
special considerations do not apply. ...... 

In the question of jurisdiction, not 

only parties themselves, but the Court 
and the public had an interest”. 

In the light of these principles, to apply 
Hie principle of res judicata and to con- 
tend that the statement contained in the 
order of this Court dismissing the writ 
petition conferred jurisdiction on the 
Civil Court which has been expressly 
1969 MacL/l2 V G— 33 


taken away by the statute will be not 
only illegal and contrary to law, but 
also contrary to public policy. When- 
ever a question of jurisdiction is involv- 
ed, it will be the duty of the Court to 
consider the same and decide it. The 
principle of res judicata cannot be allow- 
ed to defeat the provisions of a statutory 
enactment which affects the jurisdiction 
of a .Court, and a party cannot by his ad- 
mission, omission or previous conduct or 
consent confer jurisdiction on a Court, 
where none exists. Hence I hold that the 
order of this Court in the writ petition 
does not operate as to confer jurisdiction 
on the Civil Court to decide whether the 
suit lands are ryoti lands or not, which 
jurisdiction has been taken away by the 
express provision contained in Section 
3-A (4) (b) of Madras Act (30 of 1947). 
No other question arises in these appeals 
or was argued before me. 1 

9, The result is, I dismiss S. A. 345 
of 1963 and S. A. 571 of 1964. S. A. 
1357 of 1965 and 1557 of 1965 will stand 
allowed to the extent indicated already 
by me, namely, to the extent of vacating 
the finding of the learned Subordinate 
Judge that the appellants in S. A. 1357 
of 1965 are not tenants, but trespassers, 
and will stand dismissed in other res- 
pects. There will be no order as to cosls 
in any of these appeals. No leave.. In 
view of the above conclusion of mine, C. 
M. P. 5770 of 1967 and 5771 of 1967 are 
dismissed. 

&SB Order accordingly. 


AIR 1969 MADRAS 177 (V 56 C 39) 
KRISHNASWAMY REDDY, J. 

C. Bhaktavatsalam, Petitioner v. V. 
Govindarajulu, Respondent. 

Criminal Revn. Case No. 893 of 1957 
(Cri. Revn. Petn. No. 880 of 1967), D/- 
5-3-1968 from order of Sixth Presy. 
Magistrate, Saidapet, Madras, in M. P. 
No. 60 of 1967. 

Criminal P. C. (1898), Ss. 190 (1) (a), 
173 — Order of Commissioner of Polico 
in Madras under S. 173 referring com- 
plaint as mistake of fact — Subsequent 
entertainment of same complaint by 
Magistrate under S, 190 (1) (a), not bar- 
red, nor abuse of process — Madras City 
Police Act (3 of 1888), S. 7. 

The final order of the Commissioner of 
Police, exercising the powers of a Presi- 
dency Magistrate under Sea 7 of the 
Madras City Police Act, referring the 
complaint given to the police as mistake 
of fact, will not be a bar for a complaint 
to be filed before a Magistrate having 
jurisdiction, nor its entertainment by a 
Magistrate having jurisdiction will be an 
abuse of process. (Paras 7, 9) 

JL/KL/E795/68 
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The Commissioner of Police exercise? 
the powers of a Presidency Magistrate 
under S 7 of the Madras City Police Act 
subject to such orders as may from time 
to time be issued by the State Govern- 
ment. (Para 6) 

The State Government Order 1271 
(Judicial) dated 18-8- 18S8 makes it clear 
that the Commissioner of Police is prohi- 
bited from exercising the power of taking 
cognizance of offences under S 100, Cr 
P C. But of course under the same 
G O the Commissioner of Police can 
receive occurrence reports under S 157, 
Cr P C. and finally reports under Sec- 
tion 173 Cr P C- and he can also pass 
orders under S 173 (3) of the Code An 
order passed by the Commissioner of 
Police under S 173, Cr P C cannot under 
any circumstances be a bar for a com- 
plaint to be filed by a party before a 
Magistrate who lias jurisdiction to take 
cognizance of the complaint under S 190, 
CrL P C. Even in a case where the 
police Investigate a cognizable offence m 
respect of the information received by 
them and submit a final report under 
S 173 Cr P C of which the Magistrate 
having jurisdiction takes cognizance by 
virtue of S 190 (1) (b) Cr P O, there 
Is no bar for the Magistrate taking cog- 
nizance of a complaint filed by a party in 
respect of the same facts under S 190 
(1) (a) Cr! P C and proceed with the 
enquiry or the trial, as the case may be. 
or the both. The investigation by the 
police of a cognizable offence has nothing 
to do with the Magistrate taking cogni- 
zance of the came matter on a complaint 
by a party AIR 1962 SC 876 & AIR 
1946 Mad 167 & AIR 1962 Cal 135 (FB), 
Distinguished. AIR 1961 SC 986, Explain- 
ed. (Para 7) 

Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 876 (V 49)= 

1962 (1) Cri LJ 770, Pramathanath 
v Saroj Ranjan 8 

(19621 AIR 1962 Cal 135 (V 49)= 

1962 (1) Cri LJ 285 (FB) A. K. 
nay v SWte ot 'West Benga'i h 

(1961) AIR 1961 SC 986 (V 48)= 

1961 (2) Cri U 39. Gopaldas v. 

State of Assam B 

0946) AIR 1946 Mad 167 (V 33)= 

1945 Mad WN Cr 144=47 Cri LJ 
595, Kumariah v Chtnna Nalcker 8 
V Ganapathisubramania Iyer for Peti- 
tioner V Gopinath. for Respondent. 
Canvin Jacob, for Pubhe Prosecutor, for 
the State 


ORDER — This petition has been filed 
by the first accused m C C. 2270 of 1967 
against the order of the Sixth Presidency 
Magistrate overruling certain preliminary 
objections raised by him. The facts of 
the case relevant for the purpose of de- 
ciding the points raised in this petition 
are briefly these* — 


The respondent, V Govindarajulu, & 
retired Deputy Administrator-General 
and Official Trustee Madras, filed a pri- 
vate complaint against the revision peti- 
tioner and two others alleging that they 
had committed the offence of criminal 
breach of trust and falsification o! ac- 
counts in respect of certain trust proper- 
ties of Saida pet Annadhana Samajain 
which Is a public charitable society ol 
which the petitioner was the secretary 
and the other two accused were the Pre- 
sident and Treasurer, respectively The 
Sixth Presidency Magistrate took tha 
case on file The revision petitioner filed 
a petition before the learned Magistrate 
alleging firstly, that the respondent was 
not a member of the Annadhanam Sama- 
jam and as It Is not shown that he was 
interested in the Samajam or the school 
run by it. he is Incompetent to file the 
complaint, secondly, that the respondeat 
filed a petition before the Deputy Com- 
missioner of Crimes In respect of the 
same matter and the said complaint was 
referred as a mistake of fact and that 
subsequently he appealed to the Commis- 
sioner and the same was also dismissed 
and In those circumstances, the present 
complaint was not maintainable and its 
entertainment was barred thirdly, that 
the complaint did not disclose any offence 
and so It was liable to be dismissed and 
lastly that at the Instance of the respon- 
dent, a civil suit was filed in respect of 
the same facts alleged against the peti- 
tioner and the other accused and that the 
complaint filed while the suit was pend- 
ing. without the sanction of the Civil 
Court was not maintainable. 

2. It has to be noted that after the 
Commissioner of Police disposed of the 
matter, the revision petitioner filed * 
complaint under Section 211 I P « 
against the respondent and that was dis- 
missed. Subsequently the respondent filed 
the present complaint and it appears, a 
revision against that order is pending 

3. Learned Sixth Presidency Magis- 
trate negatived all the contentions rae»a 
by the petitioner before him and in my 
opinion, rightly 

4. The learned Counsel appearing for 
the petitioner pressed before me the 
second point raised before the Magi** 
trate. namely, that the present complain" 
is barred as the complaint given by tna 
respondent in respect of the same fact 
before the police was referred as mistaKB 
of fact and the Commissioner of 

on appeal by the respondent, refused to 
interfere with the order of the police^ 
He further contended that the present 
complaint is an abuse of process of Court 
as he had already exhausted his remedy 
before the police There is absolutely M 
force in this contention. The learned 
Magistrate took cognisance of the case 
under Section 190 (1) (a) CrL P. 
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Under Section 190 (1) (a) Cri. P. C. a 
Magistrate having jurisdiction may take 
cognisance of any offence upon receiving 
a complaint of facts which constitute such 
gfience. 

5. "Complaint” is defined under Sec- 
tion 4 (1) (h) of the Cri. P. C. as 'the al- 
legation made orally or in writing to a 
Magistrate, with a view to his taking ac- 
tion under the Code, that some person 
whether known or unknown, has commit- 
ted an offence. but it does not .include the 
report of a police officer.’ 

6. Under Section 200, CrL P. C.. a 
Magistrate taking cognisance of an offence 
on complaint shall examine the complai- 
nant and the witnesses present, if any, 
Upon oath. Under Section 202. Cri. P. C. 
a Magistrate on receipt of a complaint of 
an offence, may either inquire into the 
case himself or. if he is a Magistrate other 
than a Magistrate of the third class, 
direct an enquiry or investigation to be 
made by any Magistrate subordinate 
to him, or by a police offcer, for the 
purpose of ascertaining the truth or 
{falsehood of the complaint. Under Sec- 
tion 203, Crl P. C. the Magistrate before 
whom a complaint is made, may dismiss 
the complaint, if, after considering the 
statement on oath (if any) of the com- 
plainant and the witnesses and the result 
of the investigation or enquiry (if any) 
Under Section 202, there is in his judg- 
ment no sufficient ground for proceeding. 

These provisions make it clear that 
when a complaint is filed before a Magis- 
trate, he may take cognisance of the case 
on examining the complainant on oath 
or he may enquire himself or direct any 
other police officer for the purpose of as- 
certaining the truth of the case and if he 
Is satisfied from the examination of the 
complainant on oath' and the report of 
the police officer that there are no suffi- 
cient grounds for proceeding with the 
case he may dismiss it. What was pre- 
ferred by the respondent before the Sixth 
Presidency Magistrate was a complaint 
within the meaning of Section 4 (1) (h) 
Crl P. C. The Magistrate took cogni- 
zance of the case under Section 190 (1) 
(a), Cri P. C. The learned Magistrate is 
fully competent to take cognizance of a 
complaint on a cognizable or a non-cogni- 
zable offence. There is no prohibition 
under the Criminal Procedure Code, for 
a Magistrate taking straightway cog- 
nizance of even a cognizable offence on a 
complaint preferred by the party. If 
once the Magistrate had exercised his 
power under Section 203, Cri P. C., and 
dismissed such a complaint, whether a 
second complaint would be a bar is a 
matter which will very much depend 
upon the facts of each case. 

in the present case, it is not the case 
of the petitioner that the Magistrate had 
taken cognizance of the matter already 


Euid dismissed it under Section 203, Cri. 
*■ • C. and that the present complaint was 
a bar. But he contends that inasmuch 
as the information was laid in respect of 
the same facts covered by the present 
complaint to the police officer and it was 
referred as a mistake of fact and on ap- 
peal. the Commissioner confirmed it, it 
must be deemed as dismissal of com- 
plaint by the Commissioner as he exer- 
cised the powers of a Presidency Magis- 
trate in the City of Madras, If as con- 
tended by the learned Counsel, the Com- 
missioner of Police exercised the powers 
of a Presidency Magistrate in respect of 
cognizance of cases under Section 190, 
Cn. P, C. there may be some force that 
once in that capacity the Commissioner of 
Police has dealt with the complaint, that 
the second complaint may amount at 
least to abuse of process. But it appears 
to be clear that the Commissioner of 
Police has no power to take cognizance of 
a complaint under Section 190, Cri. P. C. 
Under Section 7 of the Madras City 
Police Act, it is provided that the Com- 
missioner shall by virtue of his office be 
a Presidency Magistrate, but shall exer- 
cise his powers as Magistrate subject to 
such orders as may from time to time be 
issued by the State Government. The 
State Government passed G. O. Ms. 1271 
(Judicial) dated 13-8-1898 which still 
seems to be in force is as follows: — 

"In exercise of the power conferred 
upon him by Section 7 of the Madras 
Police Act, 1888 and in supersession of 
all previous orders on the subject, the 
Govemor-in-Coundl is pleased to declare 
that the Commissioner of Police, Madras, 
shall not, in his capacity as a Presidency 
Magistrate, exercise the power of taking 
cognizance of offences under Section 190, 
Cri. P. C. except so far as may be neces- 
sary to receive 'occurrence reports’ under 
Section 157 and to deal with such reports 
under Section 159, and also to receive and 
dispose of reports submitted under Sec- 
tion 173 and to make orders under sub- 
section (3) of that section”. 

7. The above Government Order 
makes it clear that the Commissioner of 
Police in Madras is prohibited from exer- 
cising the power of taking cognizance of 
offence under Section 190, Cri. P. C. But 
of course, under the same G. O. the Com- 
missioner of Police can receive occur- 
rence reports under Section 157. Cri. P. 
C. and finally, reports under Section 173, 
Cri. p. C. and he can also pass orders 
under Section 173 (3) of the Code. An 
order passed by the Commissioner of 
Police under Section 173, Cri. P. C. 
cannot under any circumstances be a bar 
for a complaint to be filed by a party be- 
fore a Magistrate who has jurisdiction to 
take cognizance of the complaint under 
Section 190, Cri. P. C. Even in a case 
where the police investigate a cognizable 
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offence in respect of the Information re- 
ceived by t hem and submit a fin a l report 
under Section 173 CrL P C. of -which 
the Magistrate having Jurisdiction takes 
cognizance by virtue of Section 190 (1) 
(b) CrL P CX, I do not think there will 
be a bar for the Magistrate taking cog- 
nizance of a complaint filed by a party^in 
respect of the same facts under Section 
190 (1) (a) CrL P C. and proceed with 
the enquiry or the trial, as the case may 
be or the both. The Investigation by the 
police of a cognizable offence h as not hin g 
to do with the Magistrate t aking cogni 
zance of the same matter on a complaint 
by a party So I am of the view that the 
Commissioner of Police who passed the 
final orders (sic) referring the complaint 
given to the police as mistake of fact -will 
not be a bar for a complaint to be filed 
before a Magistrate having jurisdiction. As 
a matter of fact, it is the practice that 
when the police give a notice to the party 
referring the case, such party £s requested 
to file a complaint before a Magistrate, If 
so advised. 

8. The learned Counsel for the peti- 
tioner relied upon two decisions of the 
Supreme Court, namely Gopaldas v 
State of Assam, AIR 1961 SC 986 and 
Pramathanath v SaroJ Ran j an, AIR 1962 
SC 876 In the earlier decision, the 
Supreme Court has stated that a com- 
plaint disclosing cognizable offences may 
well justify a Magistrate in sending the 
complaint under Section 156 (3) to the 
police for investigation and if he does so 
then he would have to proceed in the 
m a n ner provided by Chapter XVI CrL 
P C. The Supreme Court pointed out 
only the discretion given to a Magistrate 
to direct the police officer to investigate 
the case under Section 158 (3) But this 
does not mean that the Magistrate has no 
power to take cognizance of the case 
under Section 190 (1) fa) following the 
procedure laid down in Secs 200 202 and 
203 of the Code. It has been made clear 
by the Supreme Court that the Magis- 
trate should follow the procedure in tak- 
ing cognizance of complaints even In cases 
where the Magistrate bad directed the 
police to Investigate under Section 156 
(3) In the second case, the Supreme 
Court has stated as follows— 

"An order of dismissal under Section 
203 Cn. P C. is no bar to the entertain- 
ment of a second complaint on the same 
facts and it will be entertained only in 
exceptional circumstances e. g. where the 
previous order was passed pn an incom- 
plete record or on a misunderstanding 
ol the nature ot the complaint or it was 
manifestly absurd, unjust or foolish or 
where new facts which could not with 
reasonable diligence, have been brought 
on the record in the previous procee dings 
have been adduced. It cannot be Raid to 
be in the interests of justice that after a 
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delusion has been given against the com- 
plaint upon a full consideration of his 
case, he or any other person should be 
given another opportunity to have his 
cornplaint enquired into 
This decision will not at all apply to the 
fatts of this case because there was no 
prior complaint before a Magistrate which 
ended in a dismissal under Section 203, 
Cri. p C. Similarly, another decision in 
K umanah v Chinna Naicker 1945 Mad 
WN Cr 144= (AIR 1946 Mad 167) Is of no 
help to the petitioner That was also a 
case where a complaint filed by the party 
was dismissed under Section 203 Cn. P 
C. after the investigation by the police 
under Section 202 of the Code and after 
such dismissal a second complaint was 
filed. It was held that though a second 
complaint may not be a bar for its enter 
ta inm ent on the facts of the case, it might 
be an abuse of process. The learned 
Counsel for the petitioner relied upon an- 
other decision in A. K. Roy v State of 
West Bengal, AIR 1962 Cal 135 Even 
thja decision is of no use in relation to 
the facts of thiR case. What is stated In 
that decision is that when the police upon 
Investigation have submitted a final report 
under Section 173 Cri. P C, a Magis- 
trate cannot direct the police to submit 
a charge-sheet, but he can take cogni- 
zance on the statement of facts contained 
in the final report, it those facts consti 
tute an offence. I am not able to see as 
to how this observation is relevant for 
this case. 

9 I am, therefore, of the view that] 
toe complaint filed by the respondent is 
neither an abuse of process nor a bar| 
because of the prior Investigation by the 
Police. 

10 The revision case Is dismis sed. 

GdR/D V C. Revision dismissed. 


AIR 1969 MADRAS 180 (V 56 C 40) 
ISMAIL, J 

TV Gnanavelu and another Appel- 
^nts v D P Kannayya and others. Res- 
pondents. 

A. A. O No 35 of 1965 D/- 21 12-1967, 
against order of M. A. C. T Madras, in 
A. C. T No 87 of 1962. 

(A) Motor Vehicles Act (1939) Ss. 110 
ail[ l 110 D — Claim for death caused in 
accident — Determination of damage 9 
principles — Quantum awarded by 
Maims Tribunal — Interference m Ap- 
pellate Court — Conditions for, stated. 

In a case of claim for death caused In 
a motor accident compensation has to be 
awarded under two heads- (i) for pain3 
ahd suffering, and (ID for loss of expect- 
gjicy of life. In the damages, 

R.WTL/E784/68 
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under the second head, the question is 
not whether the deceased had the capa- 
city or ability to appreciate that his fur- 
|ther life on earth would bring him hap- 
piness. The test is not subjective, but 
objective. The damages are in respect of 
loss of life, not of loss of future pecu- 
niary prospects. One cannot possibly eli- 
minate some speculation or imaginative 
thinking. When the Appellate Court is 
called upon to interfere with the quan- 
tum determined by the Claims Tribunal, 
certain compelling factors, which should 
make the determination of the quantum 
shockingly excessive should be brought 
to the notice of the Court. 

Death of a retired man of about 60 
years of age was caused in an accident 
with a motor cycle. The Claims Tribunal 
findin g that the accident was due to the 
rashness and negligence of the driver, 
awarded a compensation of Rs. 1000/-, 
under the head of pain and suffering and 
another sum of Rs. 4,000/- for loss of 
expectancy of life and a sum of Rs. 37.48 
being the expenses incurred. The deceas- 
ed had two sons each earning an income 
of Rs. 300/- p.m. 

Held that taking into account the fact 
that the deceased would have expected 
to be looked after well and maintained 
comfortably by his sons, it could not be 
said that the award of Rs. 4,000/- as fcom- 
pensation for loss of expectancy of life 
was excessive. AIR 1962 Mad 309 & AIR 
1966 Mad 466, ReL on. (Para 4) 

(B) Evidence Act (1872), S. 3 — Discre- 
pancies and contradictions — One witness 
stating that motor cycle which knocked 
the deceased was black in colour ■ — An- 
other witness stating that it was of cho- 
colate colour — Similarly, one stating 
that there was heavy traffic on road 
— Another stating that there was 
no heavy traffic — Contradiction be- 
cause one spoke relating to time 

of accident while the other spoke of 
time immediately after accident when 
there is naturally crowd gathered — Evi- 
dence held could not he ignored as con- 
tradictory. (Para 2) 

Cases Referred: Chronological Paras 

(1967) AIR 1967 Madh Pra 246 
(V 54)=1967 A. C, J. 246, State of 
M. P- v. Saheb Dattamal L. Ram- 
chandra 3 

(1966) AIR 1966 SC 1750 (V 53)= 

(1966) 3 SCR 649, Municipal Cor- 
poration of Delhi v. Subagwanti 3 

(1966) AIR 1966 Mad 466 (V 53)= 

79 Mad LW 271, Champalal v. 
Venkataraman 5 

(1966) 1966 ACJ 366= (1966) 2 Mys 
LJ 588, Krishnamma v. Alice 
Yeighes 3 

(1962) AIR 1962 SC 1 (V 49)= 

(1962) 1 SCR 929, Gobald Motor 
Service v. Velusami S 


(1962) AIR 1962 Mad 309 (V 49)= 

75 Mad LW 156, Krishna Goundar 

v. Narasihgam 5 

(1941) 1941 AC 157=(1941) 1 AH 

ER 7 (HL), Benham v. Gambling 4, 5 
(1937) 1937 AC 826=106 LJKB 576, 

Rose v. Ford 4 

V. Subramaniam, for Appellants; V. -V. 
Raghavan, for Respondents. 

JUDGMENT: — This Is an appeal 
against an order of the Motor Accidents 
Claims Tribunal, Madras, awarding a 
compensation of Rs. 5037.48 to the res- 
pondents herein in respect of the death of 
one Doriaswami Pillai involved in an ac- 
cident on 30-11-1961. On 30-11-1961 at 
about 9-30 a.m when the deceased 
was crossing Ranganathan Chetti Road, 
Nungambakkam, somewhere opposite to 
the Indian Bank he was knocked down by 
the motor cycle driven by the first ap- 
pellant herein. The Tribunal found that 
the accident was due to the rashness and 
negligence of the first appellant and 
awarded a compensation of Rs. 1,000/-, 
under the head of pain and suffering and 
another sum of Rs. 4,000/- for loss of 
expectancy of life and a sum of Rs. 37.48 
being the expenses incurred for taking 
X-ray totalling a sum of Rs. 5037.48. 

2. Mr. V. S. Subramaniam, the learn- 
ed Counsel for the appellant, contends 
that rashness and negligence on the part 
of the first appellant has not been esta- 
blished. In this case, the persons who 
spoke to the occurrence of the accident 
are P. Ws. 1 and 2 and R. W. 1 namely 
the first appellant himself. Obviously, 
the evidence of the first appellant as 
R. W. 1 was interested and no reliance 
could be placed on that. Apart from that, 
the evidence is also unbelievable for It 
is inherent improbability. 

According to the first appellant on the 
date in question, he was overtaking a cycle 
rickshaw going in the same direction and 
the pedestrian rushed from the west end 
of platform to the other side. The cycle 
rickshaw man swerved to left to avoid 
him and on hearing the noise it made by 
swerving, he applied brakes; it went 3 or 
4 feet and stopped; before it stopped the 
deceased tripped over to the front wheel 
of tiie motor cycle. His knees hit the 
wheel, and he fell to his right face up- 
wards on the road. It is the admitted 
case that later in the same day, Dorai- 
swaml Pillai died. Therefore, it is ob- 
vious that the injury sustained by him 
must have been serious. But if the ver- 
sion of the first appellant has to be ac- 
cepted, the injuries could not have been 
serious because he tripped over only to 
the front wheel of the motor cycle before 
It came to a standstill. In such an event, 
if he had fallen, he could not have sus- 
tained such serious injuries as to cause 
his -death. 
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Apart from that, P Ws. 1 and 2 have 
spoken to the fact that the deceased was 
knocked down by the negligence of the 
first appellant. The learned Counsel 
asked me to ignore the evidence of P Ws 
1 and 2 because of the contradictions as 
between their versions The one contra- 
diction pointed out by the learned Coun- 
sel was that while P W 1 stated that 
the motor cycle was black in colour P 
W 2 stated that the motor cycle was 
chocolate in colour I do not attach any 
significant to this discrepancy It may also 
be noted that the parties were not giving 
evidence in English and admittedly they 
were Riving evidence in Tamil and that 
ihas been translated into English. I am 
not sure whether this discrepancy may 
mot be due to the translation. 

The second discrepancy pointed out by 
the learned Counsel is that according to 
P W \ there was no heavy traffic at 
the time of the 8 cadent while according 
to P W 2, there was a heavy traffic at 
that time The answer of P W 2 as to 
there being heavy traffic comes after the 
witness had spoken to the a cadent hav- 
ing taken place and the deceased having 
been iniured Therefore the reference 
to the existence of heavy traffic, whether 
It related to the time of the occurrence 
of the accident or to the time Immediate- 
ly after the accident had occurred when 
there will be naturally a crowd and the 
people going in that direction will atop Is 
not dear In view of this circumstan- 
ce, I am unable to accept the contention 
of the learned Counsel that the evidence 
of P Ws. 1 and 2 should be ignored with 
the result, the finding of the Trib unal 
on the basis of the evidence of P Ws. 1 
and 2 that the accident was as a result 
of the negligence of the first appellant is 
not liable to be interfered with and Is 
hence sustained. 

3 The next argument advanced by 
the learned Counsel for the appellant is 
with regard to the quantum of compen- 
sation awarded by the tribunal Mr Sub- 
ramamam invited my attention to the 
decision of the Supreme Court in Gobald 
Motor Service v Velusaim. AIR 1962 SC 
1 and Municipal Corporation of Delhi v 
Subagwanti. AIR 1966 SC 1750 Those 
decisions and the decisions of Courts that 
followed them, such as the decision of 
the Mysore High Court in Knshnamma 

V Alice Veighes. 1966 ACJ 366 fMys) and 
the decision of the High Court of Madhya 
Pradesh (Indore Bench) in State of M. P 

V Saheb Dattamal L. Ramachandra. 1967 
ACJ 246= (AIR 1967 Madh Pra 246) lay 
down the general principles that have to 
be followed in calculating the quantum 
Of da m ages awardable In such cases. 

4. The only question that arises la how 
that prinaple has to be applied to the 
facts of the present case. The Trib unal 
on the appreciation of the evidence plac- 
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ed before him came to the conclusion that 
the deceased was aged 60 at the time of 
the ecadent that he had already retired 
as a Junior Superintendent of the Hindu 
Religious and Charitable endowments 
department and that a portion of his 
pension of Rs 67 15 was commuted and 
was actually drawing a pension of Rs. 
35-25 and under those circumstances, it 
could not be said that he was giving any- 
thing to the respondents so as to warrant 
the respondents contending that the death 
of Doraiswami Pillai caused any los3 of 
benefit to them. 

On the other hand, as 1 pointed out 
already the Tribunal awarded a compen- 
sation of Rs 1 000/- for pain and suffer- 
ing and a sum of Rs. 4,000/- for loss of 
expectancy of life. Mr Subramaniam 
does not question the proposition that 
damages are awardable under the said 
two heads and all that he challenges Is 
the quantum. As far as the award of 
Rs. 1 000/ under the head of pain and 
Buffering is concerned, it cannot be said 
by any stretch of imagination that the 
Bald figure is excessive With regard to 
the Bum of Rs. 4 000/- awarded for loss of 
expectancy of bfe. Mr Subramaniam con- 
tended that the deceased was aged 60 and 
he would not have lived for long and, 
therefore, the award of Rs. 4.000/- was 
excessive. I am unable to agree with his 
Contention. 

In the modem times, the longevity of 
the citizens of this country is said to be 
increasing To Bay that a man aged 60 
will not live for long is to under-estimate 
the present position. Several decisions 
have awarded compensation taking into 
account the normal life of Individuals at 
70 or 75 If that be the case, the award 
of Rs. 4 000/- for the death of a person 
at the age of 60 cannot be said to be 
pccessive Mr V V Raghavan, the 
learned Counsel for the respondents drew 
my attention to the decision of the House 
of lords in Benham v Gambling. 1941 
AC 157 Mr Raghavan drew my attention 
to the following passage in the judgment 
of Viscount Simon. L. CL, la the above 
case: — 

"The question thus revives itself into 
that of fixing a reasonable figure to be 
paid by way of damages for the loss of a 
measure of prospective happiness. Such 
a problem might seem more suitable for 
discussion in an easy or Artistoteuan 
ethics than in the judgment of a Court of 
law but in view of the earlier authori- 
ties we must do our best to contribute to 
its solution. The Judge observed that the 
earlier decisions quoted to him assumed 
hhat human life is, on the whole, good 
I would rather say that, before damages 
are awarded in respect of the shortened 
life of a given individual under this 
head, it Is necessary for the Court to be 
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satisfied that the circumstances of the in- 
dividual life were calculated to lead, on 
balance, to a positive measure of happi- 
ness, of which the victim has been de- 
prived by the defendant’s negligence. If 
the character or habits of the individual 
were calculated to lead him to a future of 
unhappiness or despondency, that would 
be a circumstance justifying a smaller 
award. It is significant, that at any rate in 
one case of which we were informed, the 
Jury refused to award any damages under 
this head at all. As Lord Wright said in 
Rose v. Ford 1937 AC 826. special cases 
suggest themselves where the termination 
of a life of constant pain and suffering 
cannot be regarded as inflicting injury, 
or. at any rate, as inflicting the same in- 
jury as in more normal cases. I would 
further lay it down that in assessing 
damages for this purpose, the question is 
not whether the deceased had the capa- 
city or ability to appreciate that his tur- 
ner life on earth would bring him hap- 
piness. The test is not subjective, and 
the right sum to award depends on the 
objective estimate of what kind of future 
on earth the victim might have enjoyed, 
whether he had justly estimated that 
future or not. Of course, no regard must 
'be had to financial losses or gains during 
the period of which the victim has been 
[deprived. The damages are in respect of 
loss of life, not of loss of future pecuniary 
prospects”. 

5. This decision and the other deci- 
sions of the Courts in England on this 
matter were elaborately reviewed by Jaga- 
disan. J-. in Krishna Gounder v Nara- 
sihgam. AIR 1962 Mad 309. The learned 
Judge after referring to those decisions 
stated as follows: — 

"There is now no difficulty in stating 
the principles that should weigh with the 
Court in awarding damages under this 
head of loss of expectation of life, parti- 
cularly after the classical pronouncement 
of Viscount Simon in Benham’s case. 1941 
AC 157. But the application of the prin- 
ciples to given set of facts is yet not 
free from difficulty. The balance of pros- 
pective happiness of the individual has 
first to be ascertained and that has to be 
computed in money value. Even the best 
and at least judicial endeavour to dis- 
charge this task of ascertainment or 
damages cannot possibly eliminate ^some 
speculation or imaginative thinking . 
Bearing these principles in mind, and tak- 
ing the facts of the present case into ac- 
count can it be said that the award of 
Rs. 4.000/- on the ground of loss ol ex- 
pectancy of life is excessive? The second 
claimant as P. W. 4 has stated m his evi- 
dence that his father was hale and heal- 
thy at the time of the accident. He has 
further stated in his evidence that he 
was earning an income of another rls. oUU 
per month and his brother was earning 


an income of another Rs. 300 per month. 
Consequently, a man aged about 60 hav- 
ing two sons in that position, would have 
expected to be looked after well and 
maintained comfortably by the sons for 
whose education he spent all that he 
earned when he was in service. Taking 
this into account, in my view, it cannot 
be said that the award of Rs. 4,000/- as 
compensation for loss of expectancy of 
life can be said to be excessive. 

Apart from this fact, when this Court 
Is called upon to interfere with the quan- 
tum of Rs. 4,000/- determined by the 
Tribunal, certain compelling factors, 
which should make the determination of 
the quantum shockingly excessive should 
be brought to the notice of the Court. 
The principles that should apply in com- 
pelling an appellate court to interfere 
with the quantum of compensation 
awarded by the Tribunal have been 
elaborately set out in the judgment of 
Venkatadri, J., in Champalal v. Venka- 
taraman, AIR 1966 Mad 466. Applying 
that test and bearing in mind the fact 
that the determination of such question 
has necessarily to be conjectural to some 
extent, it cannot be said that the fixa- 
tion of Rs. 4.000/- as compensation under 
this head can be said to be excessive in 
the circumstances of this case. 

6. Under these circumstances, I hold 
that there are no merits in this appeal 
and the same is dismissed with costs. 
HGP/D.V.C. Appeal dismissed. 
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AL. CT. Alagappa Chettiar, Petitioner 
v. Revenue Divisional Officer, Chidamba- 
ram and another. Respondents. 

Writ Petn. No. 2301 of 1965, D/- 8-1- 
1968. 

(A) Land Acquisition Act (1894), Ss. 4 
(1), 5A — Acquisition of land owned by 
temple for constrnction of staff quarters 
of University — Acquisition was for pub- 
lic purpose — Alteration of procedure for 
disposal of land by public auction into 
proceedings for acquisition of land — Re- 
ligious institution held would not lose — 
(Madras Hindu Religious and Charitable 
Endowments Act (22 of 1959), S. 34). 

A was hereditary trustee of certain 
temple owning certain land in close pro- 
ximity of an University. Under S. 34 of 
Hindu Religious and Charitable Endow- 
ments Act A got permission of the autho- 
rities for dividing said land into 17 plots 
and selling them in public auction. Gov- 
ernment also approved of such a course. 
A sold those plots in public auction and 
successful bidders paid one-third of pur- 

JL/JL/E805/68 



184 Mad. [Prs. 1-3] AL. CT Alagappa v Rev Diva- Officer A. LB. 


chase money At the instance of the 
University notice under S 4 Cl) and S 
5A of I .and Acquisition Act wa3 issued 
for acq uiring aforesaid land for public 
purpose namely the construction of staff 
quarters for University In petition under 
Article 226 of the Constitution by A. 

Held (1) that the acquisition served a 
public purpose, namely the purpose of 
enabling the teaching staff to live in close 
proximity to the University campus, and 
afford to them the necessary convenience 
A purpose of that kind was a public pur- 
pose within the meaning of S 4 in the 
larger and more generic sense of that 
term. AIR 1965 SC 646 Expld. and Dist. 
AIR 1952 SC 252 & AIR 1914 PC 20 & 
AIR 1960 Mad 108 FolL (Para 7) 

(2) that the religious institution would 
not lose by the alteration of the proce- 
dure for disposal of the land by public 
auction, mto proceedings for the acqui- 
sition of the land for erecting staff quar- 
ters for the University (Paras 4 8) 
(R) Civil P C (1908) Pre. — Interpre- 
tation of Statutes — Meaning of words — 
Land Acquisition Act (1894), Ss 4 (1), 40 
(1) (b) — Words '’public purpose” m 
S 4 (1) — Words to be interpreted from 
a larger and more comprehensive anglo 
without being narrowed down to restrict- 
ed words used in S 40 (1) (b) — AIR 
1965 SC 995 ReL on — (Words and 
phrases — "Public purpose”) (Para 6) 
Cases Referred Chronological Paras 
(1965) AIR 1965 SC 646 (V 52)= 

1966 SCD 184 State of W B v 
P N Talukdar 5 6 

(1965) AIR 1965 SC 995 (V 52)= 

(1965) 2 SCWR 33 R. K. Agarwala 
v State of W B 6 

(1960) AIR 1960 Mad 108 (V 47)= 

ILR (1959) Mad 997 Vilrapurl 
v N T C Talkies Ltd. 7 

(1952) AIR 1952 SC 252 (V 39)= 

ILR 31 Pat 565 State of Bihar v 
Kameshwar Singh 7 

(1925) AIR 1925 Bom 538 (V 12)= 

27 Bom LR 1130 Municipal Cor- 
poration, Bombay v Ranchordas 7 
(1914) AIR 1914 PC 20 (V 1)=42 
Ind App 44 Hemabai Framjee v 
Secretary of State 7 

K. E Raj ag opalachari, for Petitioner’ 
S T Ramalingam, for Government Plea- 
der for Respondents. 


ORDER — The petitioner is the here- 
ditary trustee of Sn Uchuiathaswami 
Devasthanam, Sivapun, Chidambaram 
Taluk. South Arcot District The respon- 
dents are respectively the Revenue Di- 
visional Officer Chidambaram (Land 
Acquisition Officer) and the State of Mad- 
ras, represented by the Secretary for 
Industries, Labour and Co-operation 
(Housing) Department The facts that 
led up to the present writ petition are 
briefly the following. 


The temple of which the petitioner fa 
the hereditary trustee owns several lands 
which Include 1 acre 61 cents comprised 
inR.S Nos 217/1, and 217/2 in Thiruvet- 
kulam village The petitioner alleged that 
following the procedure outlined In the 
Hindu Religious and Charitable Endow- 
ments Act. Section 34, the petitioner on 
behalf of the temple with a view to aug- 
ment the income of the temple for meet- 
ing its need, applied and got the per- 
mission of the authorities under the Act 
for dividing the said land Into 17 plots 
and selling them in public auction as 
house sites. The Government also at the 
Instance of the Commissioner appointed 
under the Hindu Religious and Charitable 
Endowments Act, accorded such approval 
by a communication sent on 13-6-1964. 

In pursuance of these proceedings 
under the Hindu Religious and Charitable 
Endowments Act the petitioner was able 
to 6ell In public auction held on 6-1-1964 
17 plots for a sum of Rs. 55 000/- and the 
successful bidders paid one-third of the 
purchase money When the petitioner 
applied to the authorities under the Act 
for confirming the sale in favour of the 
respective bidders, some of the members 
of the staff of the Annamalal University 
who were not able to bid successfully at 
the auction sale, became disgruntled and 
madtf false representations and this led 
the first respondent to Issue a notice 
under Section 4 (1) and Section 5-A of 
the Land Acquisition Act for the purpose 
of acquiring the above said extent of land 
for a public purpose, namely the con- 
struction of staff quarters for the Anna 
malai University In the meantime some 
of the purchasers at the auction had 
paid the balance of the purchase money 
but the sale deeds have not been execut- 
ed in their favour by the petitioner be- 
cause of the pendency of the acquisition 
proceedings 

2. The petitioner alleged that the con- 
struction of staff quarters meant for the 
occupation of individual members of the 
staff of the Annamalal University can- 
not be held to be for a public purpose, as 
such members of the staff do not consti- 
tute a section of the public. This apart, 
it was urged by the petitioner that after 
the Commissioner Hindu Religious and 
Charitable Endowments had accorded 
sanction for selling the same plots In 
public auction and after the Government 
had approved of that course, the resort 
to the provisions of the Land Acquisition 
Act for acquiring the very same lands at 
the instance of the Universi ty must be 
considered to be a misuse of power as 
well as a fraudulent and colourable exer- 
cise of such a power 

3. In the counter affidavit which wM 
filed by the respondents it was allegro 
that the proposal to initiate land acqui- 
sition proceedings in this case was taken 
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up on the application of the Registrar of 
the Annamalai University based upon a 
resolution of the Syndicate of the Univer- 
sity in March 1964. The fact that pnor 
to that application, the Department ol 
the Government dealing with religious 
endowments, had accorded sanction to 
the trustee to sell the lands in pubnc 
auction under the provisions of Section 34 
of the Hindu Religious and Charitable 
Endowments Act, would not stand in the 
way of the Government approaching the 
question again for the purpose of the 
Land Acquisition Act and taking a deci- 
Eion to initiate land acquisition proceed- 
ings. Such a step cannot be said to be a 
fraudulent and colourable exercise of 
power. It was also urged in the counter- 
affidavit that the construction of staS 
quarters for a University is a public 
purpose under the Act falling wilhin the 
ambit of Section 4 of the Land Acquisi- 
tion Act. 

4. There is no doubt a certain unfor- 
tunate feature in the present acquisition 
proceedings, in so far as the Government, 
having given sanction to the trustee for 
selling the land in public . auction and 
thereby augmenting the . income of the 
temple, had to change its mind soon after, 
at the instance of the University to give 
approval for the initiation of land acqui- 
Bitten proceedings in respectoftheEame 
'land for the purpose of budding state 
□uarters for the Annamalai University. 
grtSSe is this redeeming feature „ 
ly, that the people who have bid at the 
auction and made deposits of large 
amounts have not obtained sale e 
from the trustees of the temple, ana 
therefore there has been no actual trans- 
fer title Erom the trustee to these peo- 
ple. 

Secondly if at the time of passing the 
award in the land acquisition proceedings 

g&STSSt q 

Etoatten of the procedure for. disposal 
of the land by public auction. mto pn> 
ceedings for the acquisition of the tena 
for the alleged purpose of ereetmg 
nnarters for the University. There is no 
baskMtherefore for the apprehension en- 

Sine! by the petitions; %*&£**■ 

ins the manner of disposal of the lanaoy 
She auction into land /equation pro- 
ceedings at the instance of a body like the 
Urdverkty, the petitioner-institution may 
stand to lose financially. 


5. Learned Counsel for the petitioner, 
Sri K. E. Rajagopalachan referred te a 
decision of the Supreme Court ui State 
of West Bengal v. P. N. Talukdan Affi 
1965 SC 646 at p. 653 for the view that 


acquisition for staff quarters for an insti- 
tution like the present, will not be a 
public purpose to which the provisions of 
the Land Acquisition Act can be applied. 
He referred in particular to the observa- 
tions in that judgment in paragraph 13 
where the Supreme Court observed that 
while acquisition of land for putting up 
a hostel building and a play-ground 
obviously meant for the students study- 
ing at an educational institution run by 
the Ramakrishna Mission at Calcutta, can 
be viewed as being directly useful to a 
section of the public, namely, the stu- 
dents of the institution, as far as staff 
quarters are concerned, they are meant 
for occupation by the individual mem- 
bers of the staff. Therefore the Supreme 
Court declined to accept the argument 
that an individual member of the staff 
must also be held to be a section of the 
public, and that therefore staff quarters 
will be useful to the public. The 
Supreme Court also observed that if such 
a view is to be taken, it would reduce 
the idea of what is useful to or what is 
used by a section of the public, to ab- 
surdity. 

6. The above decision was given in 
the context of Section 40 (1) (b) of the 
Land Acquisition Act found in the Land 
Acquisition Manual, Part VII dealing with 
acquisition of Land for companies. In 
that section the Act has used the words 
"that acquisition is needed for the con- 
struction of some work, and that Such 
work is likely to prove useful to the 
public”. The words 'likely to prove use- 
ful to the public’ found in that section 
are important, and we have to view the 
Supreme Court decision cited above as 
explaining the scope of these specific 
words, and not as dealing with the inter- 
pretation of the words 'public purpose 
found in Section 4 (1) of the Act. Ad- 
mittedly this is not a case falling under 
Part VH dealing with acquisition of land 
for companies. 

The Annamalai University is not a 
company. The respondent seeks to sup- 
port the acquisition only under Section 
4 (1) as having been made for a public 
purpose. It is only when the acquisition 
is made under Part VH for a company, 
that one has to resort to the more res- 
tricted language used in Section 40 (1) 
(b) namely, likely to prove useful to the 
public’. It is in this context of the res- 
tricted words thus employed in Section 
40 (1) (b). that the Supreme Court seems 
to have expressed the opinion that the 
use of the quarters proposed to be put 
up on the acquired land by the stall of 
the educational institution, will not tell 
within the scope of Section 40 (1) (b), 
which refers to the acquired land being 
likely to prove useful to the public. When 
we have to interpret, the words public 
purpose* found in Section 4 (1) of the Act 
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the approach will have to be from a lar- 

I ger and more comprehensive angle, 
without being narrowed down to the 
restricted words used In Sec 40 (l) (b) 
That this should be the proper approach 
has been laid down by the Supreme 
Court in the decision In R K Agarwaila 
v State of West Bengal, AIR 1965 SC 
095 where at p 999 the Supreme Court 
observed that the expression 'public pur- 
pose' has been used in a generic sense In- 
cluding any purpose In which even a 
fraction of the community may be Inter- 
ested or by which It may be benefited 
The same decision observes that when 
"public purpose’’ has to be construed for 
the purpose of Section 6 it has to be 
read in a restricted sense when the ac- 
quisition is for a company In the lat- 
ter event the public purpose must be 
limited according to the restricted langu- 
age used in Part VII of the Act Conse- 
auently it appears to me that this is a 
case where the acquisition not being for 
a company but for 3n educational insti- 
tution. namely a University the proper 
way of construing the expression, 'pub- 
lic purpose* roust be to take its meaning 
in the generic sense and not m the res- 
tricted sense applicable to acquisition for 
companies when the language used in 
Section 40 (1) (b) may have to be applied 
in the manner laid down in AIR 1965 
SC 646 at p 653 

7. On the other band, there are a ae- 
ries o! decisions which deal with the ex- 
pression ’public purpose* from the broa- 
der point of view mentioned above Ins- 
tances of such decisions are State of 
Bihar v Kameshwar Singh. AIR 1952 SC 
252 where at p 289 the Supreme Court 
has referred to the observations of the 
Judicial Committee in Hemabai Framjee 
v Secretary of State. 42 Ind App 44= 
(AIR 1914 PC 201 where the Pnvy Coun- 
cil extracted with approval the Judgment 
of Batchelor, J, 

"General definitions are, I think, rather 
to be avoided where the avoidance is 
possible and I make no attempt to define 
precisely the extent of the phrase 'public 
purposes’ in the lease It is enough to say 
that in my opinion, the phrase whatever 
else it may mean, must include a pur- 
pose. that is, an object or aim. in which 
the general Interest of the community, as 
opposed to the particular Interest of in- 
dividuals, is directly and vitally concern- 
ed.” 

The Supreme Court thereafter added: 

"And it is well that no hard and fast de- 
finition was laid down, for the concept of 
'public purpose’ has been rapidly chang- 
ing in all countries of the world. The 
reference in the above quotation to 'the 
general Interest of the community', how- 
ever, clearly Indicates that it Is the pre- 
sence of this element in an object or aim 


which transforms such object or alia 
into a public purpose." 

A Bench of this Court in Vijranuri v, 

N T C Talkies Ltd. AIR 1960 Mad ICS 
at p 113 has referred to several pre- 
vious decisions Including the Supreme 
Court decision just now referred to and v 
laid down the following broad principles 
for understanding the scope of the ex- 
pression. 'public purpose*; 

**. an acquisition can be for 9 

public purpose, even though all the mem- 
bers of the public do not lake the bene- 
fit, but only a section of It takes the 
benefit, public purpose in an acquisition 
may be served even though the acquisi- 
tion is for the benefit of particular mem- 
bers of the public, provided the object of 
acquisition advances a public purpose In 
this category may be included advance- 
ment of public prosperity public welfare 
and the convenience of the public” 

In the present case in the sale effected 
by the petitioner about 0 or 9 members 
of the University staff seem to have taken 
part and succeeded In making the highest 
bids for the plots But the plots thus ac- 
quired become their private property and 
■will descend to their heirs and which 
they can alienate On the other hand 
the proposed acquisition will not benefit 
any specified number of individuals (wdo 
mav happen to be teachers of the Anna- y 
malai University! In the aense that 
absolute right is conferred on them to 
the houses which they can alienate of 
pass on to their descendants. The bene- 
fit thus conferred by the acquisition w 
on the teaching staff of the University 
who form a section of the public how- 
ever small it may be, they are still * 
defined section of the public, who happen 
to be at any given moment engaged In 
teaching the students of University The 
object of the acquisition is clearly to 
provide such teaching staff with quarter* 
which are proximate to the University 
campus. 


The connected file which I peru^ 
shows that the Revenue Divisional Officer 
made a report that the lands in question 
are in close proximity to the Univer- 
sity area and will therefore enable thfl 
teaching staff to go conveniently from 
their residence to the place of teaching* 
In this sense the acquisition serves 8 
public purpose, namely, the purpose ol 
enabling the teaching staff to live 10 
close proximity to the University cam- 
pus. and afford to them the necessary 
convenience Though the teachers rot 
the time being may be benefited by the 
acquisition, the benefit to the University 
by such acquisition as well as the stu- 
dents studying In the institution though 
remote is nevertheless real In a deci- 
sion of the Bombay High Court in Muni- 
cipal Corporation, Bombay V Ranchor- 
das, AIR 1025 Bom 538 it was held that 
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building of quarters for municipal ser- 
vants must be held to be a measure 
likely to promote public convenience and 
She acquisition of lands for that purpose 
was held to fall within the scope of the 
Land Acquisition Act I am therefore 
satisfied that the attack made on the pre- 
sent acquisition on the basis of the de- 
cision in State of West Bengal v. P. N. 
Talukdar, AIR 1965 SC 646 which was 
a decision exclusively confined to Part 
VU of the Act cannot be supported. On 
the other hand the authorities support the 
view that a purpose of the present kind 
can be clearly viewed as a public pur- 
pose within the meaning of Section 4 in 
the larger and more generic sense of that 
term. 

8. I have already indicated that 
though there is what may appear to be 
a certain unfortunate feature in the 
acquisition, namely, giving up an appro- 
val given by one Department of the Gov- 
ernment dealing with Religious endow- 
ments for selling the lands in public 
auction and adopting the principle of 
land acquisition after approval to such 
acquisition by another Department of the 
Government, in substance this change of 
procedure may not lead to any loss to the 
petitioner-institution or loss to the teach- 
ing staff of the University who have suc- 
cessfully bid at the auction. If proper 

v principles are borne in mind, when com- 
pensation is fixed at the time of passing 
the award the institution which the peti- 
tioner represents may not stand much to 
lose. So far as the members of the Uni- 
versity staff who have purchased at the 
auction are concerned they also may not 
stand to lose because they could occupy 
the quarters as members of the Univer- 
sity staff as long as they are members of 
the staff. 

9. With these observations the writ 
petition is dismissed. No orders as to 
costs. 

SSG/D.V.C. Petition dismissed. 
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Chinnappa Gounder and another. Ap- 
pellants v. V alliammal, Respondent. 

Second Appeal No. 637 of 1964, D/- 10- 
'4-1968 against decree of AddL Sub. J., 
Erode, in A. S. No. 178 of 1962, 

(A) Hindu Succession Act (1956), Ss. 6 
and 8 — Maintenance deed creating life 
interest in favour of widowed daughter- 
in-law — Death of father-in-law — Suit 
by daughter-in-law for partition and pos- 
session of share — Father-in-law's in- 
terest will devolve by way of succession 
and not by way of survivorship — Items 


given under maintenance deed need not 
be included in suit property — (Hindu 
Law — Partition) — (Hindu Women’s 
Rights to Property Act (1937), S. 3) — 
(Hindu Adoptions and Maintenance Act 
(1956), S. 19) — (Hindu Law — Gifts). 

A Hindu, in discharge of an obligation 
under Hindu Law to main tain members 
of the family, executed a maintenance 
deed in favour of his widowed daughter- 
in-law giving her life interest in two 
items out of the joint family property. 
Upon his death in 1960, the daughter-in- 
law instituted a suit for partition and 
possession of her share in the property. 

Held (i) that by virtue of the proviso 
to S. 6 read with S. 8 of the Hindu Suc- 
cession Act of 1956, the deceased father- 
in-law’s undivided interest in the joint 
family property would devolve by way of 
succession and not by way of survivorship. 
In the instant case the deceased father- 
in-law’s interest was divisible between 
his own widow, his son, his daughter 
and the daughter-in-law and the daugh- 
ter-in-law would be entitled to one- 
fourth share in that suit properties. 

(Para 3) 

(ii) that there was no necessity for the 
daughter-in-law to surrender the items 
which were given to her for maintenance, 
and make these items available for parti- 
tion. In the Hindu Succession Act, which 
effects a basic and fundamental change 
in the Hindu Law of Succession, there is 
no provision either express or implied, 
which will have the effect of terminating 
or putting an end to an interest created 
in an immovable property in favour of 
a person like the daughter-in-law in dis- 
charge of an obligation resting on the 
father-in-law. Nor did such life interest 
automatically come to an end as soon as 
the daughter-in-law instituted a suit for 
partition. The position under Hindu 
Women’s Rights to Property Act of 1937 
could not be imported by way of analogy 
into that position under Hindu Succes- 
sion Act AIR 1954 Mad 307 & AIR 1962 
Mad 187, ExpL (Para 3) 

(iff) that it was not a case where the 
daughter-in-law. having obtained her 
share pursuant to the Act of 1956 was 
seeking to obtain maintenance by virtue 
of the provisions contained in the Hindu 
Adoptions and Maintenance Act, 1956 with 
reference to the right which riie claims in 
the partition suit. (Para 4) 

(iv) that the maintenance deed did not 
constitute a gift which the father-in-law 
had no right to make. (Para 6) 

(B) Hindu Succession Act (1956), Pre- 
amble — Interpretation of the provisions 
— (Civil P. C. (1908), Preamble — Inter- 
pretation of Statutes). 

In relation to an Act like the Hindu 
Succession Act of 1956 which is both an 
amending and codifying statute, regard 
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should be had only to the dear language 
contained in the Act (Para 3) 

Cases Referred. Chronological Paras 
(1964) AIR 1964 SC 510 (V 5l)= 

66 Bom LR 264, Gur aroma v. 
Mallappa 2 

(1962) AIR 1962 Mad 187 (V 49)= 

ILR (1962) Mad 204, Gaiavalli 
Animal v Narayanaswamy 2 

(1956) AIR 1956 Bom 129 (V 43), 
Mellappa v Guramma 2 

(1954) AIR 1954 Mad 307 (V 41)= 

(1953) 2 Mad LJ 459, Rathinasaba- 
pathy v Saraswathi Ammal 2 

N SivamanI, for Appellants; V. S. Ran- 
gaswami Iyengar, for Respondent 
JUDGMENT — The two defendants In 
O S No 357 of 1961 on the file of the 
Court of the District Muesli of Erode are 
the appellants before this Court and the 
plaintiXI in the suit is the sole respondent 
The respondent’s husband Perianna 
Gounder and the first appellant were 
brothera and the second appellant is their 
sister Perianna Gounder died In 1944. 
Subsequent to hb death on August 16, 
1944, Periathambi Gounder, father-in-law 
of the respondent and the father of the 
deceased Perianna Gounder and the ap- 
pellants, executed a document described 
a3 a maintenance deed in favour ol the 
respondent in respect of two items of pro- 
perty 

That document recited that when the 
respondent requested her father-in-law 
to give her maintenance, at the instance 
of mediators, he executed the said docu- 
ment. The document also stated that she 
should reside In one of the Items which 
was a house and should cultivate at her 
pleasure the other item which was a piece 
of land and enjoy the income therefrom 
for her life towards her maintenance 
without any power of alienation by way 
of mortgage, othi or sale and on her 
death, the two items of property should 
belong to her father-in-law and his heirs. 
It is stated that the father-in-law him- 
self died in 1960 Thereafter, the res- 
pondent instituted the suit out of which 
the second appeal arises lor partition of 
her one-fourth share In the suit proper- 
ties and for separate possession of the 
same I must straightway mention that 
the suit properties arg one-half of the 
properties belonging to the joint family. 
It is conceded before me that the respon- 
dent is entitled to one-fourth share ol 
the suit properties by virtue of the pro- 
viso to Section 6 read with Section 8 of 
the Hindu Succession Act of 1956 The 
reason is that though the father-in-law 
of the respondent and the first appellant 
constituted an Hindu undivided family, by 
virtue ol the provision contained in the 
proviso to Section 6 of the Hindu Suc- 
cession Act. 1956 his undivided Interest 
In the joint family properties would de- 


volve by way of succession and will not 
go by way of survivorship If that be 
the case, his Interest In the property was 
divisible as between the respondent, 
daugher-in-law, the two appellants, i on 
and the daughter and his own widow. 

However, the appellants herein con- 
tended that she cannot ask for a partition 
of her one-fourth share of the proper- 
ties and at the same time retain the pro- 
perties covered by the maintenance deed 
of August 16. 1944, and she must make 
the properties got by the said document 
available for partition in the suit, since 
the appellants also have a share In the 
said properties. The Courts below re- 
jected this contention and decreed the 
suit of the respondent Hence the pre- 
sent second appeal by defendants 1 and 
2 in the suit 

2. Mr. N. SivamanI, learned Counsel, 
for the appellants, contended that the 
respondent herein cannot retain the pro- 
perties covered by the maintenance deed 
and also ask for partition of her one- 
fourth share In the suit properties and if 
she wants partition of one-fourth share, 
she must surrender those properties ana 
make the same available for partition in 
the suit Itself. Mr. SivamanI frankly 
concedes that there Is no direct authority 
With reference to the position after the 
coming into force of the Hindu Succes- 
sion Act of 1956. nor Is there any specific 
provision in the said Act which will have 
the effect he contends far. At the came 
time, the learned Counsel 1 submits that on 
the analogy of the position prevailing 
under the Hindu "Women’s Rights to Pro- 
perty Act, 1937. under the Hindu Succes- 
sion Act also, the respondent can have 
either the properties given to her for 
maintenance or have a share In the pro- 
perties granted to her by the provisions 
contained In the Act of 1956 and she can- 
not have both. 


I may point out here that the position 
as It stood prior to the Hindu Succes- 
sion Act of 1956 Is clear and does not 
admit of any doubt. A Bench of this 
Court In Rathlnasabapathy v. SaraswatM 
Ammal. AIR 1954 Mad 307 pointed out 
that there Is nothing in the Hindu 
Women's Rights to Property Act, 1937, 
which has the effect of compelling the 
three widows for whom provision wp 
made under that Act to sue for fl parti- 
tion at the risk of losing the right to 
maintenance which they had under the 
Hindu Law and stated that the option 
was with the widows either to claim 
maintenance to which they were entitled 
under the Hindu Law or to ask for par- 
tition under the provisions of the Hindu 
Yeomen’s Rights to Property Act. 1937, 
but not to have both. 

The principles enunciated by that deri- 
sion were approved by another Bench ox 
this Court in GajavaRl Ammal v. Nara- 
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yanasw am i, AIR 1962 Mad 187. The ap- 
pellants in that case were the ■widow and 
daughter of one Govindaswami Mudaliar 
who had left a son by his first wife who 
was the respondent to the appeal. The 
said Govindaswami Mudaliar died on 
November 21, 1953 and at the time of 
his death he and his son NarayanaswamI 
(respondent) were members of a joint 
Hindu Family. The suit was brought for 
partition and possession of a half-share 
in the family properties as the share due 
to the first appellant who claimed her 
husband’s share under the Hindu 
Women’s Rights to Property Act, 1937. On 
behalf of the second appellant a main- 
tenance provision was claimed and mar- 
riage expenses also were asked for. The 
el aim of the appellants was resisted on 
the strength of a settlement deed dated 
December 17, 1953. It was pleaded by 
the respondent that the said settlement 
was effected in full settlement of all the 
claims against her husband’s joint family 
properties and consequently she could 
not sue for partition. The learned Judges 
of this Court came to the conclusion, on 
the basis of the evidence and the circum- 
stances of the case, that by arrangement 
embodied in the settlement deed and by 
the acceptance of the properties given in 
the settlement deed, the widow had given 
, up her right to claim half -share in the 
} joint family properties under the Act of 
1937. In this view, they accepted the 
case of the respondent and rejected the 
claim of the appellants for partition of a 
half-share in the properties. In dealing 
with this question the learned Judges ob- 
served as follows: — at page 189. 

"What the position would be by reason 
of the enactment of the Hindu. Succes- 
sion Act, 1956 is not a matter arising for 
our consideration now. The limited 
question we are called upon to decide is 
whether the settlement deed was the 
result of a claim for maintenance alone and 
consequently we would be justified in 
concluding that the acceptance of the 
settlement deed did not imply the giving 
up of the right to partition and to claim 
a share under the Act of 1937”. 

Mr. Sivamani, learned Counsel for the 
appellants, relies on the first sentence 
quoted above and states that the learned 
Judge left open the question as to what 
would be the position under the Hindu 
Succession Act, 1956, and the position 
under the Act will be the same, that Is, 
the widow (in this case, the daughter-in- 
law) will be entitled either to a share in 
the properties or to maintenance but not 
to both. 

3. In my opinion, the sentence relied 
on by the learned counsel for the appel- 
lants does not lend support to any such 
contention. On the other hand, the said 
sentence may lead to a contrary in- 
ference. As far as the provirions of the 


Hindu . Succession Act are concerned, 
there is no provision either express or 
implied which will have the effect of 
terminating or putting an end to an in- 
terest created in an immovable property 
in favour of a person like the respondent 
herein in discharge, of an obligation rest- 
ing on the father-in-law of the respon- 
dent A reading of Ex. B-l, namely, the 
document styled as maintenance deed of 
August 16, 1944, makes it clear that a life 
interest was created in favour of the res- 
pondent. 

Under the Hindu Law, prior to the 
enactment of the statutory provisions, a 
manager of a joint Mitakshara family is 
under a legal obligation to maintain all 
male members of the family, their wives 
and their children; on the death of any 
one of the male members, he is bound to 
maintain his widow and his children, the 
obligation to maintain these persons arises 
from the fact that the manager is in pos- 
session of the family property. The main- 
tenance deed of August 16, 1944, was 
executed by the father-in-law of the 
respondent in discharge of this obliga- 
tion imposed upon him under the Hindu 
Law. It may be that if the Hindu Suc- 
cession Act had not been passed, the res- 
pondent might not have any right to file 
a suit for partition of a share in the pro- 
perties retaining at the same time the 
properties obtained by her by virtue of 
this maintenance deed. 

However, the position is not the same 
with reference to the provisions contain- 
ed under the Hindu Succession Act, 1956. 
The said enactment effects a baric and 
fundamental change in the Hindu Law of 
Succession and the right to succession 
conferred on the various persons men- 
tioned in the schedule to the Act are not 
subject to any qualification such as the 
one contended for before me. As a mat- 
ter of fact, in relation to an Act like the 
Hindu Succession Act of 1956, which is 
both an amending and codifying statute, 
regard should be had only to the clear 
language contained in the Act. Mr. Siva- 
mani himself frankly conceded that he 
Is not able to lay his hands on any parti- 
cular provision contained In the statute 
in support of his contention. 

In the absence of any express provision 
contained in the Act providing for the 
termination of the interest created in 
favour of a person like the respondent by 
way of maintenance due to her under the 
law then in force, I am unable to accept 
the contention of the learned Counsel 
that the necessary consequence of the 
respondent filing a suit for partition to 
claim her right under the provisions of 
the Hindu Succession Act, 1956, is to 
bring about a termination of the life in- 
terest created in her favour under the 
document dated August 16, 1944. If such 
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an interest has not been created by the 
time when the Hindu Succession Act, 
1956, came Into force and the respondent 
was merely receiving maintenance from 
her father-in law out of the joint family 
properties, the position may be different 
But when the right to receive mainte- 
nance which the respondent undoubtedly 
had, has crystallised in the form of crea- 
tion of a life Interest in her favour, I am 
unable to find any principle or authority 
for holding that that interest automati- 
cally comes to an end as soon as she files 
a suit for partition for recovering hei 
share of the properties under the provi- 
sions of the Hindu Succession Act, 1956 
I must also point out that it Is not the 
case of the learned Counsel that the Act 
Itself has got the effect of terminating the 
Interest created in favour of the respon- 
dent and it is only her conduct in filing 
the suit for recovering her share which 
has got such an effect The learned 
Counsel bases this contention on the ana- 
logy of the position that resulted from 
the provisions contained In the Hindu 
Women s Rights to Property Act 1937 In 
my opinion, there Is no comparison what- 
ever and there can be no analogy between 
the rights which the three widows had 
under the Hindu Women’s Rights to Pro- 
perty Act 1937, and the right which the 
various heirs get under the Hindu Suc- 
cession Act 1956 and therefore there is 
no justification whatever for importing 
the position, under the earlier Act by 
way of analogy Into the position under 
the 1956 Act 

4. Mr SivamanI, drew my attention 
to the provirions contained in the Hindu 
Adoptions and Maintenance Act 1956 and 
particularly to Sections 19 21 and 22 . 
Section 19 of that Act deals with the right 
of a daughter-in-law to obtain mainte- 
nance from her father-in-law and the 
circumstances and the extent to which 
such a right can be enforced. As far as 
the present case is concerned, such a 
question does not directly arise. It is not 
a case where the respondent, having ob- 
tained her share pursuant to the Act of 
1956 is seeking to obtain maintenance by 
virtue of the provisions contained In the 
Hindu Adoptions and Maintenance Act, 
1956 with reference to the right which 
The respondent claims in the present 
suit 

5. Mr SivamanI, relied on a decision 
of the Bombay High Court in Mellappa 
v Guramma, AIR 1956 Bom 129 at p 138 
In that case, a number of alienations 
were challenged and two of them were 
alienations effected In favour of two 
female members. In a suit for partition, 
the learned Judges took the view that 
they cannot retain the property covered 
by the said alienations and at the same 
time seek to recover a share under the 
Provisions of the Hindu Women’s Rights 


to Property Act, 1937. The learned 
Judges stated as follows: — 

"The result is that although defendant 
3 cannot challenge the deeds Exx 38S 
and 372 in the sense mentioned above, 
since defendants I and 2 are now given a 
share m the family property, defendants 
1 and 2 cannot retain the property under 
the two deeds, Exs. 368 and 372 and, el 
the time, claim a share in the family pro* 
perty” . 

No reasons have been given for the eaia 
conclusion. Probably the reason was tha 
same as has been referred to by the two 
Bench decisions of this Court already 
mentioned by me. However, that being 
a decision prior to the Hindu Succession 
Act, 1956, Mr Slvamam ca n not derivs 
any assistance from that decision In sup- 
port of his present contention. Mr Siva- 
mani also drew my attention to the fact 
that this decision of the Bombay High 
Court has been affirmed in the appeal OT 
the Supreme Court in Guramma v Uri- 
lappa, AIR 1964 SC 510, there again the 
view of the Judges of the Bombay High 
Court referred to by me already was not 
challenged and as a matter of fact the 
correctness of that position was conced- 
ed. In view of this, independent of the 
Judgment of the High Court, the dedrioa 
of the Supreme Court does not afford any 
guidance or lend any support to the argu- \ 
ment of the learned Counsel. J 

6. Mr SivamanI wanted to argue that 
the properties covered by the deed dated 
August 16, 1944 being the joint family 
properties, the father-in-law of the res- 
pondent has no right to make a gift 
the same to the respondent Mr biva- 
mani. however, frankly stated that snai 
a point was not raised before the Courts 
below nor even In the grounds of aPPoai 
before this Court but contended that as 
6 point arising on the lace of the docu- 
ment it could be urged by him before 
this Court Apart from the fact that 
such a point wa3 never put forward be- 
fore the Courts below, I am. at the opi- 
nion that there Is no substance to the said 
contention also 

In the first place, the transaction evi- 
denced by the document dated AUS 1 ^ 
16 1944, cannot be said to be a gift, i 
have already mentioned the legal Po- 
tion that a manager of a Hindu Jolni 
family is bound to maintain all the mem- 
bers of the coparcenery as well as their 
wives and their children. Therefore, <® 
the date when the said document vra 3 
executed, the respondent had a right to 
be maintained out of the family proper- 
ties and only in discharge of the corres- 
ponding obligation, the said document 
was executed. Therefore. In my opimom 
the document did not constitute a gift 
and consequently it is not open to the 
objection put forward by the learned 
counsel. Mr V S Rangaswami Iyengar, 
learned counsel for the respondent, poma 
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out that It Is not open to the appellants to 
put forward such a contention because 
they themselves have affirmed the trans- 
action evidenced by the document in the 
written statement filed in this case and 
their only case was that while the res- 
pondent daims a share in the properties, 
she should surrender the properties ob- 
tained by her under the said document 
and, that it was not their case that the 
document itself was void or inoperative. 
I see considerable force in this argument 
also. In any event, as I have already 
indicated, the transaction evidenced by 
the document dated August 16. 1944. can- 
not be said to be a gift and therefore is 
not open to the challenge put forward by 
the learned Counsel for the appellants. ' 

7. No other question has been urged 
In this appeaL 

8. Under the circumstances, the se- 
cond appeal fails and is dismissed. There 
will be no order as to costs. 

HGP/D.V.C. Appeal dismissed. 
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RAMAPRASADA RAO. J. 

Chinna Pillai, Petitioner v. N. Govin- 
daswarai I'Jaidu and another. Respondents. 

Civil Revn. Petn. Nos. 1944 of 1965 and 
816 of 1966, D/- 31-3-1967. against order 
of Sub. J., Madurai, D /- 3-8-1965. 

(A) Transfer of Property Act (1882), 
S. 105 — Lease or licence — Determina- 
tion of. 


The criterion to determine whether a 
particular person is a lessee or a. licensee 
mainly depends upon the intention of the 
parties and if such a relationship is re- 
duced to writing it is not by itself the sole 
guide. If, however, one party has the 
exclusive right of possession^ over the 
property and if an interest in the pro- 
perty is created, it ought to be constru- 
ed as a lease. AIR 1965 SC 610 (614) & 
AIR 1959 SC 1262. FolL (Para 6) 

(B) Civil P. C. (1908), S. 115 — Lower 
Court deciding a question within its juris- 
diction — It is binding on High Court m 
revision. AIR 1964 SC 1336, Foil. 

(Para 7) 

(O Specific Relief Act (1877), S. 9 — 
Scope — Tenant holding over after ex- 
piry of lease — Has a possessory title. 


A tenant who holds over after the ex- 
piry of the lease by efflux of time is not 
to be characterised as a trespasser and as 
a person who has no possessory title In 
him enabling the landlord to take law 
into his own hands and disturb such juri- 
dical possession of the property to which 
such tenant holding over the demised pro- 
perty is entitled in law, (Para 9) 


Notoriety in the act of dispossession 
without lawful authority, is the very 
negation of common law rights vested in 
a tenant to continue in possession and it 
is .this which is relieved against express- 
ly by the Legislature making a substan- 
tial provision in Section 9 of the Speci- 
fic Relief Act. Though self-help is the 
best help, it is not so in the eye of law 
when a landlord attempts to take law 
into his own hands to evict his tenant 
without due process of law. AIR 1965 
Mad 122, Foil (Para 10) 

(D) Civil P. C. (1908), S. 9 — Exclu- 
sion of jurisdiction of Civil Court — When 
can he inferred. 

Exclusion of jurisdiction of Civil Courts 
In matters concerning civil rights ought 
not to he lightly inferred. Unless - the 
Court is compelled to do so by an express 
provision or by one to be inferred by 
necessary implication, such ouster cannot 
be assumed. (Para 11) 

(E) Specific Relief Act (1877), S. 9 — • 
Words “due process of law” — Not 
equivalent to word legally — Whether, 
power can he claimed to disturb quiet 
possession by force relying on terms in 
lease deed drawn in conformity with sta- 
tutory provisions. 

Once the lease deed is entered into, 
that is the sheet anchor which governs 
the rights and the correlative duties be- 
tween the lessor and the lessee and such 
mutual contractual obligations are gov- 
erned by the common law. By adopting 
the form prescribed, by following the 
various substantial sections under an 
enactment and ultimately entering into 
what is known as a contract of lease, such 
a deed cannot In any sense be understood 
to be as the very substitution of common 
law rights to which one or the other 
party is entitled to and such a contract 
cannot be immune or free from the im- 
pact of common law or any other special 
law and its provisions. The deed by it- 
self cannot be understood as being syno- 
nymous to statute law or. for the matter 
of that, "law”. Anything done under such 
a contract may be sought to be sustained 
as legal, but it is not the same thing to 
say that it was under due process of law. 

(Para 12) 

Held In absence of any special power 
explicitly provided -for in Madras Dis- 
trict Municipalities Act, 1920, or the Rules 
made thereunder, it could not be said 
that the defendant acted under due pro- 
cess of law to evict forcibly the plaintiff 
from the two stalls in question. Under 
the garb of certain recitals in the con- 
tracts embodied in the lease deeds in 
question, it could not be assumed that 
due process of law was set in motion by 
the defendant when the plaintiff was 
driven out of the stalls. Case law ref. 

(Para 15) 
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(F) Specific Relief Act (1877), S. 9 — 

Person inducted into possession without 
his transferor having right in law to do so 
— Such person cannot claim benefit of 
S. 53A of T. P. Act. (Para 18) 

(G) Civil P. C. (1908), S. 115 — Speci- 
fic Relief Act (1877), S3 — Judgment 
and decree under S. 9 — Revision is 
maintainable. AIR 1965 Mad 122, Foil.; 
(1959) 72 Mad LW 361 & AIR 1926 Mad 
18 & AIR 1934 All 541, Not foil. 

(Para 19) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 610 (V 52)= 

(1964) 6 SCR 642, M. N. Clubwala 
v Fida Hussain Saheb 6, 8 

(1965) AIR 1965 Mad 122 (V 52)= 

ILR (1964) 1 Mad 676, N. L Cor- 
poration v Narayana 9, 10, 15. 19 
(1964) AIR 1964 SC 358 (V 51)= 

1964 (1) Cn LJ 263 (2). State of 
U P v Singhara Singh 11 

(1961) AIR 1964 SC 1336 (V 51)= 

(1964) 3 SCR 495, M. L & B. 
Corporation v Bhutnath 7 

(1964) AIR 1964 Madh Pra 42 
(V 51)=1963 Jab U 783, Umted 
Collieries v Engineer-ln-Chlef. 

South Eastern Railway 15 

(1962) AIR 1962 SC 413 (V 49)= 

(1962) 3 SCR 876. Shivyogeswara 
Cotton Press v Panchaksharappa 9 

(1959) AIR 1959 SC 1262 (V 46)= 

(I960) 1 SCR 368, Associated 
Hotels of India Ltd. v R. N. 
Kapoor 6 

(1959) 72 Mad LW 361. Amirtha- 
iingam v. T ■ak’jhrpan .Tm raml Mllda- 
liar 19 

(1959) AIR 1959 Tripura 47 (V 46), 

Kali Mohan v, Agartala Muni- 
cipality 15 

(1953) Am 1958 Pun! 325 (V 45)= 

59 Pun LR 509, Patiala State 
v Mohinder Singh 15 

(1957) Am 1957 Mad 309 (V 44)= 

ILR <19_57) Mad 383, Finn AL 
AR. Arunachalam Chettiar v. 
Kaleeswarar Mills Ltd. 55 

(1952) 1952-1 All ER 149=(1952) 1 
KB 290 Emngton v Emngton 6 
(1934) Am 1934 All 541 (V 21)= 

1934 All LR 712, Badn Das v Mt. 
Dhanm J9 

(1926) Am 1926 Mad 18 (V 13)= 

50 Mad LJ 102, Veerasami Mudah 
v Venkatachala Mudah 19 

(1905) ILR 29 Bom 213=7 Bom LR 
12, Rudrappa v Naraswgarao 15 

R. Gopalaswaml Iyengar for Peti- 
tioner; N A. Subramamam, K. S Sunda- 
ram. K. N Ramasubramani Iyer and 
Lakshmi Sundaram, for Respondents. 

JUDGMENT — The 1st defendant in 
O S No 82 of 1963 -on the file of the 
Court of the Subordinate Judge of Madu- 
rai is the petitioner in C. R. P. No 816 
of 1966 and the 2nd defendant Is the Peti- 


tioner In C, R. P. No 1944 of 1965 The 
plaintiff filed the suit in the Court of the 
Subordinate Judge of Madurai under Sec- 
tion 9 of the Specific Relief Act, 1877. 
The plaintiff’s case is that he was a lessee 
under the 1st defendant and from the 
year 1953-54 the plaintiff as such lessee 
was In occupation of the vegetarian and 
the non-vegetanan stalls belonging to 
the 1st defendant and situate in the Cen- 
tral Bus Stand. Madurai. The plaintiff 
also avers that during 1954-55 he earned 
out extensive improvements to both the 
stalls at a cost of about Rs 30,000/- and 
the stalls as they exist to-day were not 
constructed by the municipality. The 
lease deeds E x s. B-13 and B-14 were exe- 
cuted both between the p laintiff and the 
1st defendant and they cover the penod 
commencing from 1-4-1960 and expiring 
with 31-3-1663 The plaintiff is said to 
have applied for a renewal of the Lease 
on 14-2-1963 after having paid the licence 
fee for running the respective hoteL for 
the year 1668-64 under Exs. A- 61 and 
A.62. On 14-3-1963 the 1st defendant 
passed a resolution stating that the lease- 
hold interest in the two stalls in question 
would be auctioned on 22-3-63 The 
plaintiff petitioned on 21-3-1963 asking 
for a renewal of the lease and indicating 
therein that he has practically recon- 
structed the stalls at a heavy cost and 
that the lease should therefore be renewed 
In his favour On 23-3-1963, the plain till 
was directed to produce the records In his 
Possession to show that he constructed 
the buildings and effected the improve- 
ments. It is therefore not denied that 
the constructions were so put up as claim- 
ed by the p laintiff it ia the plaintiffs 
rase that he went to the office of the 
Co mmis s i oner of the m uni cipality, but 
as he was not available, the accounts 
were not scrutinised. As resolved, the 
auction was held on 22-3-1963 and the 
leasehold interest of the vegetarian stall 
was auctioned and purchased by the 2nd 
defendant in the suit. This was also con- 
firmed later The plaintiff again request- 
ed for a renewal of the lease in spite of 
the auction and on 2-5-1963 the plaintiff 
three separate cheques, one for Rs. 
2,100/-, the second for Rs. 700/- and the 
third for Rs. 400/-, representing respecti- 
vely the advance, the rent for April, 1963 
mid the caution deposit for the occupa- 
tion of the stalls. It is in evidence that 
mese cheques were cashed but the 1 st 
defendant would have it that the amounts 
were kept in deposit register and were 
not adjusted towards the rent for April, 
1963 D W 2 who was examined on be- 
half of the 1st defendant however, ad- 
mits that as per the entry in Ex. B-18 the 
amo unt of Rs 700/- was received as rent. 
The Lower Court also finds that this was 
adjusted as and by way of rent. I shall 
revert to this aspect at a later stage. 
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Laving been made by the competent autho- 
rity, the vacancy caused by the closure of 
business would still remain to be filled up 
and that the appellants in the case would 
have a chance of having their application 
considered by the competent authority. 

But, in the present case, as the petitioner 
committed breach of some of the conditions 
of the licence, the Court cannot hold that 
he is entitled to get his licence renewed. At 
any rate, under Section 32 of the Act, he is 
not entitled to claim as a matter of right 
that his licence should be renewed in his 
favour. This is a matter purely in the dis- 
cretion of the respondents and the Court 
cannot compel them to exercise their dis- 
cretion in favour of the petitioner. The writ 
will be infructuous. 

11. In the result, the petition fails and 
is accordingly dismissed, but, under the cir- 
cumstances, without costs. 

SSG/D.V.C. Petition dismissed. 


against C, impleading D and E as pro forma 
defendants. B alleged in his plaint in un- 
mistakable terms that his father A distri- 
buted the lands among his four sons. B 
filed application under O. 6, R. 17. The 
amendment sought by him was that A’s 
properties were liable to be repartitioned 
into four equal shares. 

Held that the amendment sought not 
only involved a new case but was also in- 
consistent with his definite pleading. The 
character of suit was sought to be changed 
by bringing into dispute the lands of pro 
forma defendants D and E. The Court 
could not permit introduction of fresh plaint 
in place of original one by way of an amend- 
ment. (1880-81) ILR 5 Bom 496 and AIR 
1963 Andh Pra 78, Distinguished. AIR 
1957 SC 357, Explained. (Paras 10, 11) 

(B) Hindu Law — Dayabhaga School . — 
Father — Alienation — Father has abso- 
lute power to dispose of not only his own 
properties but also even his ancestral pro. 
perries during his lifetime. (Para 10) 

Cases Referred: Chronological Paras 


AIR 1969 MANIPUR 33 (V 56 C 13) 

C. JAGANNADHACHARYULU, J. C. 

Laisangbam Patrik, Petitioner v. Laisang- 
bam Jhulon and others, Respondents. 

Civil Revn. Case No. 26 of 1966, D/- 
29-11-1968, against order of Addl. Munsiff 
(H), Manipur D/- 11-4-1966. 

(A) Civil P. C. (1908), O. 6, R. 17 — 
Scope — Amendment introducing new case 
altogether to the prejudice of other side — 
Amendment cannot be allowed. 

Order 6, Rule 17, C. P. C. gives ample 
power to a Court to permit any party to 
alter or amend his pleading in such manner 
and on such terms as may be just and all 
such amendments shall be made as may be 
necessary for the purpose of determining 
the real question in controversy between the 
parties. 

All rules of Courts are nothing but provi- 
sions intended to secure the proper ad- 
ministration of justice and it is therefore 
essential that they should be made to serve 
and be subordinate to that purpose so. that 
fill 1 powers of amendment must be enjoyed 
and should always be liberally exercised, 
but nonetheless no power has been 
given to enable one distinct cause of action 
to be substituted for another, nor to change 
by amendment, the subject-matter of the 
suit. No amendment can be allowed if it 
introduces a new case altogether to the pre- 
judice of the other side. Case law dis- 
cussed. (Para 10) 

B, C, D and father of E were sons of A 
and governed by Dayabhaga School of 
Hindu Law. B filed suit for possession of 
certain land or in alternative for declara- 
tion of his title in res pect of other lands 

AM/AM/A5/69 

1969 Manipur/3 V G — 34 


(196 7) Civil Revn. No. 9 of 1967 


(Mani.), State Bank of India v. 

Ynmnam Gourmani Singh 10 

(1963) AIR 1963 Andh Pra 78 (V 50) 

= (1962) 1 Andh LT 425, P. Nara- 
simham v. P. Venkata Narasimha 
Rao 11 

(1961) AIR 1961 Bom 136 (V 48) = 

62 Bom LR 336, Shriram Sardar- 
mal Didwani v. Gourishankar 10 

(1958) AIR 1958 Cal 105 (V 45), 

Kunja Behari v. Gourhari 10 

(1957) AIR 1957 SC 357 (V 44) = 

1957 SCR 488, L. J. Leach and 
Co. Ltd. v. Jardine Skinner and 
Co. 11 

(1956) AIR 1956 Mad 679 (V 43), 

State of Madras v. Muniyappa 
Chetty 10 

(1950j AIR 1950 PC 68 (V 37) = 77 
Ind App 15, Kanda v. Waghu 10 

(1927) AIR 1927 PC 18 (V 14) = 

ILR 6 Pat S23, Ramsaran Mandar 
v. Mahabir Sahu 10 

(1922) AIR 1922 PC 249 (V 9) = 

ILR 48 Cal 832, Ma Shwe Mya 
v. Maung Mo Hnaung . 10 

(1880-81) ILR 5 Bom 496, Krishnaji 
Lakshman Bajvade v. Sitaram 
Murarrav Jakhi 11 


L. Nandakumar Singh, for Petitioner; S. 
Somorendra Singh, for Respondents (Nos. 1 
and 2). 

ORDER: This revision under Section 115 
C. P. C. read with Section 34 of the Mani- 
pur (Courts) Act of 1955 is directed against 
the order dated 11-4-1966 passed by the 
Additional Munsiff (II) in his Judicial Misc. 
Case No. 4 of 1966 in Title Suit No. 101 of 
1964 on his file refusing to permit the peti- 
tioner (plaintiff in the suit) to amend the 
plaint 
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2. Hie petitioner filed T. S. No. 101 of 
1964 on the file of the lower Court for re- 
covery of possession of the suit land cover- 
ed by patta No. 86/709-1. E. T. mentioned 
in schedule “B" and in the alternative a de- 
cree for declaration that he is entitled to 
half of the paddy lands covered by pattas 
No. 86/21 and 88/942-LE. T. mentioned 
in schedule "A” ana for mesne profits eta 

3. The case of the petitioner in para 1 
of the plaint is that late Laisangbam Angou 
Singh rather of the petitioner, first respon- 
dent, pro forma second respondent and pro 
forma third respondents father acquired cer- 
tain immovable properties during his life- 
time as his absolute properties and that ha 
died in 1958. In para 2 of the plaint ho 
alleged that his father distributed his lands 
among his four sons, namely, the petitioner, 
the respondents 1 and 2 and Ahanba Singh, 
father of the third respondent Late 
Angouba Singh gave the lands covered by 
old pattas No. 86/702, 86/748 and 88/22 
to his first son Ahanba Singh. He gave 
the petitioner (who is his second son) half 
the paddy lands covered by old pattas 
No. 88/21 and 86/942 described in the 
plaint “A” schedule. He gave his third 
son viz.; the second respondent the paddy 
lands covered by old patta No. 86/888. 
He gave his fourth son (by his second wife) 
Viz.; the first respondent the re m ai nin g half 
of each of the paddy lands under old pattas 
No. 86/21, 86/942, the entire ingjchol under 
patta No. 81/21 and the entire paddy field 
under old patta. No. 80/709. The last item 
of land covered by old patta No. 80/709 
was described in the plaint “B” schedule, 
which is the suit land. 

4. It is the further case of the peti- 
tioner, (as alleged in para 3 of the plaint) 
that the four sons or Angouba Singh en- 
joyed their respective shares, that in 1940- 
41 the first respondent at the Instance of 
late Angouba Singh made a request to the 
petitioner to exchange the petitioner’s half 
share of land covered by pattas No. 80/21, 
and 80/942 with the plaint “B” schedule 
land as the petitioner’s and the first respon- 
dent’s shares are in one bloc and as the 
plaint “B" schedule land and the petitioner’s 
paddy land under patta No. 80/698 are in 
another bloc. The petitioner agreed to the 
proposal. So, he took possession of the 
plaint “B“ schedule land in 1940-41 nnd 
gave up possession of his half share of 
paddy lands in the plaint “A” schedule 86 
to the first respondent The petitioner was 
in possession and enjoyment of the suit land 
till 1962. 

5. The petitioner alleges in para 4 of 
his plaint that the first respondent dis- 

E ssessed him of the plaint t B” schedule 
id in 1963 taking advantage of the fact 
that his name was recorded in the record 
of rights with respect to the said land. Then, 
the petitioner demanded the first respon- 
dent to deliver back the possession ofhii 


half share in the land described in the 

S laint "A” schedule. But, the first respon- 
ent refused to do so. In para 5 of tho 
plaint the petitioner alleged that his name 
was recorded as co-pattadar * of the first 
respondent in respect of the plaint “A* - 
schedule land. 

6. The petitioner prayed in para 8 cf 
his plaint for a decree for recovery of pos- 
session of die plaint “B” schedule land by 
evicting the first respondent therefrom or, 
in the alternative, for declaration that he is 
entitled to half of the paddy lands mention- 
ed in the plaint “A" schedule towards his 
share, for recovery of possession of tha 
same and for mesne profits eta 

7. The contesting respondent denied th# 
plaint allegations. 


8. The petitioner filed Judicial Mire. 
Case No. 4 of 1960 under Order 6, Buie 17, 
read with Section 151, C. P. C. to permit 
him to amend his plaint. The amendments 
sought for are as follows: 

J O Tho petitioner wants to delete sche- 
e “A" and make it as schedule “B" and to 
mention the various items of lands owned 
by late Angou Singh as items 1 to 8 in 
schedule “A 3 and schedule “B” to be mark- 
ed as schedule “C T and to delete the des- 
cription of the respondents 2 and 8 as mere 
pro forma parties, (ii) The entire para 1 of 
tho plaint has to do deleted and the peti- 
tioner wants to add fresh paras 1 and 1(A), 
wherein he wants to allege that he and the 
respondents 1 and 2 ana tho third respon- 
dent (son of Ahanba Singh) are each entitled 
to %th share in tho propert i es of late Angouba 
Singh and that tho respondents 1 to 3 are 
only benamidars for the deceased Angouba 
Singh with respoct to the lands standing in 
their names mentioned in the items 1 to 
8 in schedule A. (hi) He wants to add in 
para 5 of tho plaint that on tho objection 
r-dsed by the first respondent the name d 
the petitioner was deleted from the record 
of rights by an order dated 31-7-1964 by 
“ e AS. and S. O. (C) in Objection Caw 
No. 65 of 1964 and that the petitioner^ 
v 0 to the suit land is shrouded by the 
hostile assertion of title by the first respon- 
dent- (iv). Then, he wants to amend para 8 
cu the plaint by praying for declaration that 
“^petitioner is entitledto half of the paddy 


He wants a further amendment of para 8 
regarding relief that, in the alternative, a 
decree should be passed for partition of all 
the properties described In Schedule “A" by 
metes and bounds according to the respec- 
tive shares of the parties and for allotment 
of the same to them, in case the Court 
finds that there was no distribution of the 
properties left by late Angou Singh as ah 
leged in para 2 of the plaint and Sat there 
was no exchange of lands between the peti- 
tioner and the first respondent as alleged 
in para 8 of the plafat. 
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_ 9. The learned Munsiff rejected die peti- 
tion on the ground that the amendment in- 
troduces a new case, which is inconsistent 
With the original pleadings of the petitioner. 
Hence, the present revision petition. 

10. The original plaint filed by the peti- 
tioner contains a definite averment that late 
Angouba Singh distributed his properties 
among his four sons, namely, the petitioner, 
the respondents 1 and 2 and the 3rd res- 
pondents father late Ahanba Singh. Again, 
the petitioner definitely pleaded that he was 
given the plaint “A” schedule land, which 
is half of the paddy lands covered by old 
pattas Nos. 88/21 and 86/942. He further 
pleaded that the first respondent was given 
certain lands besides the plaint TB” sche- 
dule suit land covered by old patta 
No. 86/709. His original prayer was for 
a decree for recovery of possession of the 
plaint “B” schedule land to which he was 
entitled under an oral arrangement, said to 
have been entered into by him with the first 
respondent, under which the petitioner gave 
his half share of the paddy hinds covered 
by die plaint “A” schedule to the first res- 
pondent in lieu of first respondent’s “B” 
schedule land by way of exchange. Al- 
ternatively, he prayed for a decree for de- 
claration of his title to half of the plaint 
“A” schedule lands and for delivery of his 
half share to him. 

Now, he wants to amend his pleas by 
giving a go-by to his main plaint allegation 
that late Angou himself distributed his pro- 
perties among his four sons and he wants 
to introduce a prayer for partition of 
Angou’s lands into 4 equal shares and wants 
to allege that the respondents 1 to 8 were 
benamidars of Angou with respect to the 
lands which stand now in their names. Ac- 
cording to Dayabhaga School of Hindu Law, 
which governs the parties herein, the father 
has absolute power to dispose of not only 
his own properties hut also even his ances- 
tral properties during his lifetime. Vide 
paragraph 274 of Mulla’s Hindu Law Vol. 1 
18th edition, and also Kunja Behari V. 
Gourhari, AIR 1958 Cal 105. The peti- 
tioner alleged in his plaint in unmistakable 
far ms that his father Angou distributed the 
lands as mentioned in para 2 of his plaint 
among his four sons. 

TTis prayer for an amendment that Angou’s 
properties are now liable to be re-partition- 
ed into 4 equal shares not only_ involves a 
new case hut is inconsistent with his de- 
finite pleading in para 2 of the plaint Only 
3 items of land are in dispute and are cover- 
ed by schedules “A” and “B”. The respon- 
dents 2 and 3 were described as pro forma 
parties and their lands were not the sub- 
ject matter of suit But, now, the petitioner 
seeks to bring them into the dispute. The 
p hnm o fpr of the suit is sought to be chang- 
ed and the cause of action also c han ges. 
The application is also belated. No doubt. 
Order 6, Rule 17, C. P. C. gives ample 


power to a Court to permit any party to 
alter or amend his pleadings in such manner 
and on such terms as may he just and all 
such amendments shall be made as may be 
necessary for the purpose of determ inin g 
the real question in controversy between the 
parties. I had occasion to discuss the scope 
of Order 6, Rule 17, C. P. G. very recently 
in another case. State Bank of Tndia v. 
Yumnam Gourmani Singh, Civil Revn. No. 9 
of 1967 (Mani). When leave to amend a 
pleading should be refused is clearly stated 
in Note 4 at page 728 of Mulla’s C. P. C. 
13 th edition, Vol 1. 

“4. Leave to amend should be refused: 

(1) Where the amendment is not neces- 
sary for the purpose of determining the real 
questions in controversy between the par- 
ties, as where it is- 

(1) merely technical, or 

tii) useless and of no substance. 

(2) Where the plaintiffs suit would be 
wholly displaced by the proposed amend- 
ment 

(8) Where the effect of the amendment 
would be to take away from the defendant 
a legal right which has accrued to him by 
lapse of time. 

(4) Where the amendment would intro- 
duce a totally different, new and inconsis- 
tent case, and the application is made at a 
late stage of the proceedings. 

(5) Where the application for amendment 
is not made in good faith”. 

In Ma Shwe Mya v. Mating Mo Hnaung,, 
AIR 1922 PC 249 the Privy Council held 
that all rules of Courts are nothing but pro- 
visions intended to secure the proper 
administration of justice and that it was 
therefore essential that they should be made 
to serve and be subordinate to that purpose 
so that full powers of amendment must be 
enjoyed and should always be liberally exer- 
cised, but none the less no power has 
been given to enable one distinct cause of 
action to be substituted for another, nor to 
change, by amendment, the subject-matter of 
the suit Vide also Ramsaran Mandar v. 
Mahabir Sahu, AIR 1927 PC 18; Kanda v. 
Waghu, AIR 1950 PC 68, State of Madras 
v. Muniyappa Chetty, AIR 1956 Mad 679 
and Shriram Sardaimal Didwani v. Gouri- 
shankar, AIR 1961 Bom 130, which Jay 
down that no amendment can be allowed 
if it introduces a new case altogether to the 
prejudice of the other side. 

11. The learned counsel for the peti- 
tioner however argued that the amendment 
sought for does not introduce any new 
cause of action, that it does not change the 
character of the suit, that a suit for posses- 
sion can be converted into a suit for parti- 
tion and that in the interests of justice the 
amendment should be allowed. He relied 
on the following 8 rulings. In Krishnaji 
Lakshman Rajvade v. Sitaram Murarrav Jakhi, 
(1880-81) ILR 5 Bom 498 the petitioner 
wr o n gly framed his plaint for possession. 
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though there was no prior partition of the 
joint famil y property It was held that his 
suit was not maintainable and that, however, 
permission could be given to hi m to amend 
his p lain t. In L. J Leach and Co, Ltd V 
Jardine Skinner and Co , AIR 1957 SC 357 
it was held that it is no doubt true that the 
Court would, as a rule, decline to allow 
amendments, if a fresh suit on the amended 
claim would be barred by limitation on the 
date of the application but that it is a factor 
to be taken into account in exercise of the 
discretion as to whether amendment should 
be ordered and does not affect the power 
of the Court to order it, if that is required 
m tho interests of justice But when it 
causes prejudice to the other side and when 
a totally new case is set out, no amendment 
can be allowed. 

The petitioner strongly relied on P Nara 
siroham v P Venkata Narasunha Rao AIR 
1963 Andh Pra 78 in support of his conten 
hon that a suit for possession can be con- 
verted into a suit lor partition. In that 
case the plaintiff filed a suit for recover/ 
of possession and certain properties by avoid 
mg some alienations made by the first de« 
fendant and for an account of the first de- 
fendants management of the properties 
The trial Court found that the plaintiff was 
entitled to half the properties and not all 
the properties as claimed by him and pass 
ed a decree for partition of the properties 
into two equal shares and for delivery o! 
one share to the plaintiff The High. Court 
of Andhra Pradesh discussed the various 
rulings on this subject and held that when 
a party claims certain property on the score 
of exclusive title thereto residing in him, 
there is no reason why he should not be 
permitted to ask for a portion thereof if it 
is based on the same bile and if the ground 
on which he is entitled to a lesser relief is 
not inconsistent with the case set up by him 
in the orig in al plaint or would lead to the 
determination of the issues which would 
embarrass h i m . 

In that case the basis of the plaintiffs 
claim, namely his adoption remained the 
same There was no c han ge of cause o! 
action or variation in the nature of the suit. 
AH the necessary allegations for partition 
were contained in the original plamt and 
all the parties who were interested in the 
partition action were also before the Court. 
So the Court held that a decree for parti 
bon could be passed by way of amendment 
of the plamt The case before me stands 
on altogether a different footing The peti 
boner wants to set at naught the admitted 
distribution of properties made by his father 
and wants a re-partition of all the lands 
including the lands of the pro forma respon 
dents 2 and 3 also which he is not entitled 
to The petitioner wants to allege tha t the 
respondents are benamidars of his father 
His allegations are totally inconsistent with 
the original case set up by him. The pmpnd 


ment, if allowed, introduces a new plamt 
altogether with a different cause of action. 
The Court cannot permit introduction of a 
fresh plaint fa the place of the original one 
by way of an amendment 

12. Thus the learned Mimsiff is correct 
in disallowing the petition and the revision 
petition is accordingly dismissed with costs. 
SSG/D V C. Petition dismissed 


AIR 1969 MANIPUR 36 (V 56 C 14) 

C JACANNADHACHARYULU, J C. 

Khumukcham Chitrasen Singh, Peti- 
tioner v Director of Industries, Marupur 
and others Respondents 

Civil Writ Appln. Case No 1 of 1965, 
D/ 23-111968 

(A) Constitution of Tndm, Arts 311 and 
226 — Departmental enquiry — Natural 
justice — Rules to be observed by tribu- 
nal. 

A departmental enquiry is a solemn one. 
But the law only requires that tribunals 
should observe rules of natural justice such 
as that a party should have the opportunity 
of adducing all relevant evidence on which 
he relies that the evidence of the oppo- 
nent should bo taken in his presence, that 
he should be given the opportunity of 
cross-examining the witnesses and that no 
materials should be relied on against him 
without his being given an opportunity of 
explaining them If these rules arc satis- 
fied, then the enquiry is not open to attack. 
Case law discussed. (Para 13) 

(B) Civil Services ■ — Fundamental Rules, 

y- 37 Granting leave is purely in the 
discretion of the granting authority — ■ ho 
Government servant is entitled to claim it 
as a matter of right (Para 18) 

(C) Constitution of India, Arts. 226 and 
311 Departmental enquiry — Jurisdic- 
tion of High Court - — ■ Appreciation of evi- 
dence. 

The High Court has no Jurisdiction to 
nft the evidence and to find out whether 
the Enouinng Officer had sufficient evidence 
before him to pass the impugned order It 
is not the function of the High Court exer 
cising its jurisdiction under Article 220 to 
review the evidence and to arrive at an in- 
dependent finding If proper enquiry had 
been held, the question of adequacy and 
reliability of the evidence cannot be can- 
before the High Court AIR 1983 
SC 1723 ReL on. (Para 18) 

(D) Constitution of India, Arts. 226, 311 

— Domestic Tribunal • — - Appointment of 
enquiring officer — Officer orally hearing 
parties and giving findings without record 
mg any evidence • — Government setting 
aside his report and appointing another 
officer unconnected with the office of the 
AM/AM/A6/69 " 
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delinquent servant • — Findings accepted — 
Order of Government held was within its 
powers and no mala fides could be attribut- 
ed. AIR 1964 SC 72, ReL on. ^ 

(E) Civil Services — Central Civil Ser- 
vices (Classification, Control and Appeal) 
Buies 1957, Br. 20 (2) (ii), IS (vi) — Ap- 
plicability — Transfer of servant from one 
department to another — Lien kept m 
parent department — Transferee depart- 
ment not competent to dis m iss him irro- 
cedure indicated. 

Buie 20 of the Buies not only applies to 
a Government servant whose services had 
been borrowed from a State Government of 
an authority subordinate thereto but also to 
a local or other authority in which he had 
a lien. Thus where an employee ot the 
Manipur State Transport is taken temporarily 
in the Industries Department where he 
was working with a Hen on his permanent 
post in the State Transport jmd the autho- 
rities of the Industries department are of the 
opinion that penalty of removal from service 
Sd be imposed upon him they cannot 
directly remove him from the service. The 
procedure is that the services of such em- 
Soyle should be replaced at the disposal of 
Sic lending authority viz. the Manipur State 
Transport and all proceedings should be 
x SStfed to it for such action as deemed 
x necessary. AIB 1963 Manipur 25,^.^ 
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R. K. Manisana Singh, for Petitioner; N. 
Ibotombi Singh . Govt Advocate, for Res- 
pondents. 

ORDER: Shri Ehumukcham Chifrasen 
Singh, Extension Officer, Industries, Mani- 
pur, obtained rule nisi from this Court 
under Article 226 of the Constitution of 
Tndia against the respondents (1) the Direc- 
tor of Industries, Manipur, (2) the Chief 
Commissioner of Manipur and (3) the Union 
Territory of Manipur to show cause why a 
writ of certiorari should not be issued 
quashing the order of the first respondent 
dated 9-1-1964 removing the petitioner 
from service. 

2. The respondents showed cause. 

3. The petitioner was first appointed 
temporarily as Lower Division Clerk in the 
Office of the Manipur State Transport in 
Imphal by the Officer on Special Duty, 
Manipur State Transport on 31-8-1955 with 
effect from 1-9-1955. Vide Ext A/1. He 
was confirmed as Lower Division Assistant 
with effect from 20-11-1958. Vide Ext 
A/2. 

4. Subsequently, he was appointed tem- 
porarily as Upper Division Assistant in the 
Industries Department by an order of the 
first respondent — Director of Industries, 
Manipur on 24-8-1959. Vide Ext A/3. 
Again, the first respondent appointed the 
petitioner as Extension Officer temporarily 
in the Industries Department on 7-10-1961. 
He was directed to undergo training of 
Block Level Extension Officer for one year 
in the Small Industries Service Institute in 
Calcutta, as can be seen from Ext. A/4. 
After he returned from tr ainin g, he was 
temporarily attached to the Small Scalo 
Industries Section to study block pro- 
grammes. Vide Ext. A/5 dated 6-11-1962 
issued by the first respondent. 

5. On his return from training, the peti- 
tioner applied for leave on 19-11-1962 for 
1% months with effect from 1-12-1962 on 
the ground that his house required repairs, 
vide Ext A/6. But a discussion was held 
by the first respondent Director of Indus- 
tries with the Additional Development Com- 
missioner on 23-11-1962 regarding the peti- 
tioners posting to a development block. In 
view of the exigency of the Government 
work and the fact that the petitioner under- 
went special training, the first respondent 
posted him to Thanlon Development Block 
on 24-11-1962. Vide Ext. A/7. The peti- 
tioner sent a reminder Ext A/8 dated 26- 
11-1962 to the first respondent requesting 
him to grant him earned leave for 1% 
months according to Ext. A/6 his previous 
application. But the first respondent sent 
a reply Ext. A/9 dated 28-11-1962 that his 
application for leave could not be consider- 
ed at that stage. The first respondent also 
directed the petitioner to report himself for 
duty' in Thanlon Block on or before /-12- 
1962. But the petitioner did not report 
himself for duty in Thanlon Block. Ho 
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sent another application Ext A/10 
dated 6-12-1962 to the first respondent to 
defer the order of Ins transfer until 15-1 
1963 to enable him to repair the house. 
Die first respondent again issued a further 
memorandum Ext A/ll dated 7*12-1962 
to the petitioner informing him that he had 
discussion with the Additional Development 
Commissioner on 23-11-1962, that accord- 
ing to the then existing immediate need of 
E O (1) Block, an order transferring the 
petitioner to Thanlon Development Block 
was issued on 24-11-1962 ana communica- 
ted to him on the same day, that his ap- 
plication for leave was not considered and 
that he was asked to report for duty at 
Than! on Development Block on or before 
7-12-1962 but that the petitioner was in- 
dulging in delaying tactics The petitioner 
was given an ultimatum for the second 
time to report for duty in Th anion Develop- 
ment Block on or before 13-12-1962 at the 
latest and that, ll he failed to do so, he 
Would be charge-sheeted for insubordina- 
tion and for playing delaying tactics m 
carrying out the orders Of Head of the 
Department Therefore, the petitioner sent 


certain copies of documents mentioned there- 
in. But, as ho did not get the copies, the 
petitioner prepared written statement and 
filed it on Sl-12-1962 The first respon- 
dent placed the petitioner under suspension 
as seen from Ext A/17 dated 18-1-1963 
with effect from that date. 

7. The first respondent framed further 
charges, as can be seen from Ext A/19, firstly 
that the petitioner was found to have wil 
fully absented himself from duty without 
any permission from 26-11-1962 and second- 
ly that the petitioner violated Rule 3 of the 
Central Civil Services (Conduct) Rules, 1955 
The first respondent issued a memorandum 
Ext A/18 along with Ext A/19 charges, 
to the petitioner on 19-1-1963 The peti- 
tioner filed his written statement Ext A/20 
on 5-2-1963. 

$. The first respondent appointed Sfcri 
Ibcyaima Singh, Development Officer, 
Khadi and Village Industries as Inquiring 
Officer to enquire into the charges framed 
against the petitioner under the Central 
Civil Services (Classification, Control and 
Appeal) Rules, 1957 (hereinafter called ; 


a representation Ext A/12 dated 10-12- the Rides of 1957) Vide Ext A/21 dated 


1962 to stay the operation of the order of 
his transfer pending disposal of his petition 
for leave The petitioner stated in Ext 
A/12 that, unless his application for leave 
was disposed of, the order of the first res- 
pondent transferring him to Thanlon Deve- 
lopment Block was quite "meaningless", 
that it would bo to the "credit of the office 
of the first respondent" if Departmental 
E Os belonging to Thanlon locality were 
posted to Thanlon Development Block as 
they would be acquainted with the local 


2-3-1963 The Inquiring Officer made s 
enquiry and submitted his report to 
the first respondent The first res- 
pondent set aside ha report and appoint- 
ed Shn S Sings on, E A. C Departmental 
Enquiries, as Inquiring Officer under Ext 
A/22 dated 18-7-1963 
9 The first respondent permitted the 
petitioner to inspect the documents men 
boned m his applications Exts A/15 and 
A/16 Vide Ext A/23 dated 803-1963, 


petmoner Vho « not Mental mth tho M ™tten statement, 

tacts and conditions of the locality amount- 


ed to “waste of administrative machinery", 
that the first respondent was not free “to 
exerase his power according to his sweet 
will and arbitrarily and to the prejudice of 


JO After enquiry, the Inquiring Officer 
sent up Ext. A/25 report to the first res- 
pondent on 21 9-1963 stating that the 
charges were proved. The first respon- 
dent considered the report and issued Ext 


the petitioner's interest", that the petitioner A/24 order dated 1-10-1983 stating that he 
tb/zrcii V*- Vi are. iff/i waft Via t mdq vgraei wAb Mw, report ani -pmwssndkf 


should bo kept in abeyance. 

6 . The first respondent thereupon issued 
Ext A/13 memorandum to the petitioner 
accompanied by Ext A/14 charges. The 
Erst respondent charged him, firstly, that 
the petitioner was disobedient and insub- 
ordinate during the period from 9-10-1961 
to 10-12-1962, secondly, that he was play- 
ing delaying tactics in carrying out the order 
of the first respondent and, thirdly, that 
the petitioner violated Rule 3 of tne Cen- 
tral Civil Services (Conduct) Rules, 1955 
The petitioner was asked to file his written 
statement withm 21 days He was also 
directed to inspect the documents, if neces- 
sary, withm 7 days from the die of the 
receipt of the memorandum. The petitioner 
applied under Exts A/15 and A/16 riaforj . 
24-12*1962 an d 28-12-1962 respectiv el y for 


came to the conclusion that the petitioner 
should be removed fr o m service and direct- 
ed him to show cause why he should no! 
be removed from service. After consider- 
ing the representabon made by the peti- 
tioner, the first respondent removed the 
petitioner from service with effect from 
19-11-1963 Vide Ext A/26 

11- As there were mistakes regarding 
the dates of "26-11-1962" and “27 11-1962“; 
which were wrongly typed as “28-12-196- 
and “27-12-1962" m tne report of the In- 
quiring Officer and which were adopted by 
the first respondent, the latter issued * 
memorandum Ext A/27 dated 28-11-1963 
that the said dates *28-12-1962“ and “27- 
12-1962“ should be read as “26-11 1962" 
and “27-11 1962“ respectively and directed 
the petitioner to submit his representabon, 
if any, sho win g cause agamst the correction. 
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After the petitioner submitted his represen- 
tation, the first respondent passed the im- 
pugned order Ext A/29 dated 9-1-1964 
that the order of removal of the petitioner 
from service should talce effect from 9-1 
1964 and made some modifications with re- 
gard to the period for pay and allowances 
to be paid to the petitioner. 

12. The petitioner filed an appeal be- 
fore the second respondent against Ext. 
A/29 (order of dismissal). The second res- 
pondent dismissed the appeal on 3-8-1964, 
vide Ext A/30. Hence the present writ 
petition. 

13. The petitioners counsel formulated 
his contentions on 3 grounds. His first con- 
tention is that a departmental enquiry is a 
solemn one, that the charges must be defi- 
nite, but that they were very vague in this 
case and that the petitioner was not given 
reasonable opportunity to defend himself. 
He relied on Tribhuwannath Pandey v. Gov- 
ernment of the Union of India, AIR 19o3 
Nag 138, Raghu Bans Ahir v. State of Bihar, 
AIR 1957 Pat 100; Khem Chand v. Union 
of India, AIR 1958 SC 300; Jagdish Prasad 
Saxena v. State of Madhya Bharat (now 
Madhya Pradesh), AIR 1961 SC 1070 and 
Union of India v. H. C. God, AIR 1964 
SC 864. No doubt, even- a departmental 
enquiry is a solemn one. But, foe law only 
requires that tribunals should observe rules 
of natural justice such as that a party should 
have the opportunity of adducing all rele- 
vant evidence on which he relies, that foe 
evidence of the opponent should be taken 
in his presence, that he should be given foe 
opportunity of cross-examining foe witnesses 
ana that no materials should be relied on 
against him without being men an oppor- 
tunity of explaining them. If these rules 
are satisfied, then the enquiry is not open 
to attack. Vide alsoUmon of fodia 
JT. R. Varma, 1958 SCR 499 = (AIR 1957 
SC 882). 

14; The charges framed against foe 
petitioner on 14-12-1982 are as follows. 

Charge I. 

“That foe said Sri Kh. Chitrasen Singh, 
while functioning as E. O. (Industries) of 
Industries Department, Manipur durm| foe 
period from 9-10-61 to 10-12-62 is found 
guilty of disobedience and msubordina- 
tion”. 

Charge H. 

“That during foe aforesaid period _wMe 
fonctioning in foe aforesaid office Sn hfi. 
Chitrasen Singh is found guilty of playing 
delaying tactics in carrying out foe orders 
of the Head of Department and also for 
use of arrogant and ^offending language to 
his superior authority . 

Charge 33L 

"That during the aforesaid period and 


saia snn Jvn. 

of violation of Rule 3 of Central Civil Ser- 
vices (Conduct) Rules, 1955. 


15. The charges framed subsequently on 
19-1-1963 as seen from Ext A/19 are as 
follows; 

Charge I. 

“That foe said Shri Kh. Chitrasen Singh 
while functioning as Extension Officer 
(Industries) of Industries Department, Mani- 
pur during the period from 26-11-62 is 
found guilty of wilful absence from duty 
without authority”. 

Charge H. 

“That during the aforesaid period and 
while functioning in foe aforesaid Depart- 
ment foe said Shri Kh. Chitrasen Singh is 
found guilty of violation of Rule 8 of Cen- 
tral Civil Services (Conduct) Rules, 1955.” 

16. Regarding foe earlier charge I, foe 
contention of foe petitioner’s counsel is 
that, as the petitioner was given time to 
join in Thanlon Block Development Office 
till 7-12-1962, as can be seen from Exts. 
A/9 and A/ll, he could not he said to be 
guilty of disobedience or insubordination upto 
10-12-1962. The petitioner never joined 
in Thanlon Block Development Office even 
before 13-12-1962, foe date fixed in Ext. 
A/ll by foe first respondent for his join- 
ing. So, charge 1, under which foe peti- 
tioner was charged that he was guilty of 
disobedience and insubordination upto 10- 
12-1962, is not incorrect Again, it was 
pointed out that charge 2 is vague because 
foe alleged arrogant and offending language 
was not mentioned in it. The alleged ar- 
rogant and offending language used by foe 
petitioner is found in Ext A/12, represen- 
tation made by him on 10-12-1962. The 
statement of allegations attached to 
the charges in Ext A/14 contained foe 
allegations against foe petitioner and gave 
him sufficient notice of foe same and also 
of foe objectionable remarks made by foe 
petitioner in his representation dated 10-12- 
1962. So, it cannot be said that foe second 
charge as per Ext A/14 is vague. In Ram 
Singh v: State of Delhi, 1951 SCR 451 = 
(AIR 1951 SC 270), foe time and place at 
which foe speeches were alleged to have 
been made and their general nature and 
effect, namely, that they were such as to 
excite disaffection between Hindus and 
Muslims were also stated in foe grounds 
communicated to foe petitioners, who were 
detained under foe Preventive Detention 
Act of 1950. It was held that foe allega- 
tions were not too vague or indefinite to 
enable foe petitioners to make an effective 
representation and that foe detention was 
not illegal. In view of foe statement of 
allegations mentioned in Ext. A/14, I do 
not consider that foe charges are vague. 

17. But, foe petitioners counsel con- 
tended that in Ext. A/13 it was stated that 
foe petitioner should file his written state- 
ment within 21 days but that it was not 
mentioned from what date foe period of 
21 days was to be counted. Evidently, ft 
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meant that Be was asked to file Bis wntten 
statement within 21 days from tBe date of 
the recent of Ext A/13 (memorandum) 
and he filed the same accordingly By Ext 
A/13 he was informed that he could take 
cop es of documents within 7 days from the 
date of rece pt of Ext A/13 He did so 
accordingly He was also permitted to m 
spect the other documents mentioned in 
Exts A/15 and A/16 (vide Ext A/23) and 
after inspection he filed additional wntten 
statement Thus the petitioner was not 
at all prejudiced by any alleged vagueness 
in the charges He was also given reason- 
able opportunity to defend himself 

18 The second contention of the peti 
boner’s learned counsel is that the first res- 
pondent was actuated by malice and mala 
frdes and that though tlio pebhoner applied 
for leave on 19-11 1962, the fust respon 
dent did not grant it but that, on the other 
hand, he transferred him to Than! on Block 
Development Office on 24-11 1962 The 
contention of the petitioner’ s counsel that 
tho first respondent did not pass any order 
on Ext A/6 (applicabon for leave) is not 
correct The first respondent Informed the 
pehboner under Ext A/9 dated 28-11 1962 
that his applicabon for leave could not bo 
considered at that stage This meant that 
his leave was refused Under F R. 57 no 
Government servant is enbtled to claim 
leave as a matter of nght It is purely in 
the discretion of tho granting authority Tho 
peb boner’s counsel brought to my nobce a 
recommendahon of the Pay Committee that 
generally leave must be granted to enable 
the Government servants to work more ef 
ficently after their return from leave and 
that there must be a phased programme 
for granting leave to them. But, this 
depends upon the exigencies of the service 
Exhibit A/ll shows that the fust respon 
dent had a discussion with the Addihonal 
Development Commissioner Manipur that 
according to the then pressing need an 
Extern on Officer had to be posted to the 
Thanlon Block Development Office and 
that, therefore, the pebhoner was posted to 
work at Thanlon. But the pehboner was more 
worried about the alleged repairs of his 
house than his official dubes that was only 
a pretext on the part of the peb boner to 
evade the transfer There was sufficient 
evidence on record before the Inquiring 

I Officer to prove the charges The H gn 
art has no jurisdiction to sift the evidence 
l to find out whether the first respondent 
1 suff cient evidence Before him to pass 
impugned order It is not the fun chcm 
the High Court, exercising its junsdicbon 
ler Article 226 of the Conshtubon of 
ha to review the evidence and to amve 
,an independent finding. If proper en 
try had been held, the queshon of ade- 
acy and reliability of the evidence cannot 
canvassed before the High Court Vide 
o Stateof Andhra Pradesh v S Sree Rama 


(AIR 1963 SC 


Rao 1964-3 SCR 25 
1723) 

19 It was next stated by the pehhcrae/s 
counsel that the first respondent had at 
first appointed Shn Iboyaima Singh as the 
Inquiring Officer that after he submitted 
his report, the first respondent did not ac- 
cept it as it went against him that there- 
after he appointed Shn S Srngson E A C. 
Departmental Enquiries as Inquiring Offi 
cer and that therefore, the first respondent 
acted mala fide I perused the report of 
Shn Th. Iboyaima Singh. It shows that 
he did not record any evidence but that ha 
orally heard the first respondent and the 
pebhoner and gave his findin gs against the 
pebhoner So the fust respondent was 
justified in setting aside his report, which 
was illegal, and appointing Shri S Sings on 
as Inquiring Officer 

20 The subsequent enquiry was held 
by an independent Officer namely Shn S 
Smgson, E A. C Departmental Enquires 
who had nothing to do with the Industries 
Department and the first respondent ac- 
cepted his findings and the report. The 
impugned order is well within the power of 
the first respondent and no mnia frdes can 
be attributed to him as the enquiry was 
conducted according to the provisions of 
law Vide also S Partap Singh v State of 
Punjab AIR 1964 SC 72. 

21 The third contenbon of the petf- 
tranerts counsel Is that the pebhoner was a 
permanent employee of the State Transport 
at Imphal, that his services were lent to 
the Industries Department, that he has a 
ben in the former Department, that his dis 
missal by the first respondent Director of 
industries without reference to the Manipur 
t > / ate t , Transport Is contrary to Rule 20 of 
the Rules of 1957 and that, therefore, it is 
illegal and liable to be set aside. 

Rule 20 runs as follows 
20 (1) Where an order of suspension Is 
made or a disciplinary proceeding is taken 
against a Government servant whose servi- 
ces have been borrowed from a State Gov 
ernment or an authority subordinate there- 

, °r a local or other authority the autho- 
rity lending his services (hereinafter m this 
v ti I ? fe 7 ed as “the lending authority^ 
shall forthwith be Informed of the circum- 
stances leading to the order of his suspen- 
sion or the commencement of the discip’i 
na ry proceeding, as the case may he 

(2) In the light of the findings in th® 
msciphnary proceeding taken against th® 
Government servant 

(i) if the Disciplinary Authority is of th® 
opinion that any of the penalbes specified 
m Clauses ( 1 ) to (in) of Rule 13 should be 
imposed on him, it may subject to the 
Provisions of sub-rule (II) of Rule 15 and 
except in regard to a Government servant 
serving in the Intelligence Bureau or on the 
Delhi Special Police Establishment, of or 
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below the rank of Assistant Central Intel- 
ligence Officer or Inspector of Police, after 
consultation with the lending authority, pass 
such orders on the case as it deems neces- 
sary: 

Provided that in the event of a difference 
of opinion between the borrowing authority 
and the lending authority the services of the 
Government servant shall be replaced at the 
disposal of the lending authority; 

(ii) if the Disciplinary Authority' is of the 
opinion that any of the penalties specified in 
Clauses (iv) to (vii) of Rule 13 should be 
imposed on him, it shall replace his services 
at the disposal of the lending authority and 
transmit to it the proceedings of the inquiry 
for such action as it deems necessary'”. 

In the present case, the services of the 
petitioner were borrowed by’ the Industries 
Department from the Manipur State Trans- 
port. For, the first respondent advertised 
on 23-7-1959 calling for applications from 
suitable candidates, including those already 
in service in other Departments, to fill up 
the vacancy' of two temporary posts of 
U. D. Cs. Evidently', on die application of 
die petitioner, the first respondent tempo- 
rarily appointed him on 24-8-1959 as seen 
from Ext A/3 as U. <t D. C. Though R. 20 
uses the expression “whose services have 
been borrowed” the appointment of the 
petitioner, who was then working in the 
Manipur State Transport, amounts to “bor- 
rowing his services” from the Manipur State 
Transport by the Industries Department and 
is covered by Rule 20 of the Rules of 1957. 
But, that Rule 20 of the Rules of 1957 ap- 
plied to the case of a Government servant 
whose services had been borrowed from 
another Department under the same Gov- 
ernment is made clear by the corresponding 
Rule 20 of the Central Civil Services (Classi- 
fication, Control and Appeal) Rules, 1965, 
which is more clear on this point. There- 
fore, the first respondent should have re- 
placed his sendees at the disposal- of the 
Manipur State Transport as soon as he came 
to the conclusion provisionally as per Ext 
A/26 that the petitioner must be discharged 
from service and should have transmitted 
the proceedings of the inquiry' to it for such 
action as it would deem necessary under 
Clause (ii) of sub-rule (2) of Rule 20. Evi- 
dently, the first respondent lost sight of this 
provision, which applies to the case of the 
petitioner who was only temporarily’. work- 
ing in the Industries Department having his 
permanent lien in the Manipur State Trans- 
port as a permanent L. D. C. The conten- 
tion of the learned Government Advocate 
that Rule 20 of the Rules of 1957 applied 
to the Government servant whose sendees 
had been ‘borrowed” from a State Govern- 
ment or an authority subordinate thereto is 
not correct 

It not only applied to a Government 
servant whose services had been borrowed 
from a State Government or an authority' 


subordinate thereto, but also to a local or 
other authority, in which he had lien. There 
is also a direct ruling of this Court reported 
in Konsam Joykumar Singh v. Union Terri- 
tory of Manipur, AIR 1963 Mani 25. In 
that case, the services of the petitioner, who 
was holding the permanent post of L. D. G. 
of the Judicial Department, were lent to the 
Police Department. The I. G. of Police 
after enquiry removed him from the servi- 
ces of the Police Department. It was held 
that the petitioner should be deemed to 
have been reverted to his parent Depart- 
ment from the date of his removal from ser- 
vice. But, Rule 20 (2) (ii) of the Rules of 
1957 would show that the services of the 
petitioner should be replaced at the dis- 
posal of the lending authority and that all 
the proceedings should be transmitted to it 
for such action as deemed necessary, be- 
cause the first respondent was of the opi- 
nion that the penalty of removal from ser- 
vice under Clause (vi) of Rule 13 of the 
Rules of 1957 should be imposed upon the 
petitioner. So, the impugned order of the 
first respondent is liable to be modified to 
this extent 

22. In the result the findings and the 
order of the first respondent dated 19-11- 
1963 as per Ext A/26 are confirmed and 
the writ petition is dismissed to that extent 
The order of removal of the petitioner from 
service is however set aside. The first res- 
pondent is directed to replace the services 
of the petitioner at the disposal of the Mani- 
pur State Transport the lending authority 
and to transmit the proceedings of enquiry 
to it for such action as the Manipur State 
Transport may deem necessary under R. 20 
(2) (ii) of the Central Civil Services (Classi- 
fication, Control and Appeal) Rules, 1957. 

I direct the parties to bear their respective 
costs in this petition. 

MVJ/D.V.C. Order accordingly. 
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C. JAGANNADHACHARYULU, J. C. 

Imphal Sporting Club, Impbal by its 
Secretary Arambam Santosh Kumar Singh, 
Petitioner v. All Manipur Sports Associa- 
tion, Imphal and another, Respondents. 

Civil Writ Appln. Case No. 21 of 1968, 
D/- 22-11-1968. 

(A) Constitution of India, Art. 22G — 
Domestic tribunal — Meaning of — Statu- 
tory and non-statutory tribunals — Distinc- 
tion between — Writ of certiorari does not 
lie against non-statutory tribunal — (Words 
and Phrases — Domestic Tribunal). 

The phrase "domestic tribunal” is used to 
refer to committees or associations like 
trade unions, social clubs, professional 
bodies, who have a right to adjudicate upon 
the rights of or disputes between their xoern- 
________ — 
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bers. Sometimes such tribunals are also get 
up by a statute, e. g. the Medical Council, 
Bar Co uncil or the See. When created by 
statute or under statutory authority', the£ 
should strictly be called statutory tribunals 
rather than ‘domestic tribunals." 

(Para 0) 

In the case of a "statutory tribunal", the 
jurisdiction of the tribunal rests on the 
statute or the rules framed thereunder. But 
the jurisdiction of a "domestic tribunal" is 
founded on the contract of its members, ex- 
press or implied. The Rules of the associa- 
tion, subscribed by all the members, cons- 
titute the contract between the members 
and create the jurisdiction of the tribunal. 
A material difference follows from this 

(a) in the case of a non-statutoiy "domestic 
tribunal", certiorari cannot lie, though other 
remedies, such as declaration, injunction or 
damages may be available in proper cases, 

(b) where, however, a "domestic tribunal" is 
created by statute, certiorari would lie 
against it 1952-2 QB 329 and AIR 1954 
Pat 297 and AIR 1959 SC 107, Ref. to. 

(Para 9) 

(B) Constitution of India, Art 220 — 
Statutory domestic tribunals — Certiorari 
will lie to quasi-judicial tribunals and not 
to administrative ones — Requisites of 
quasi-judidal bodies. 

It is now well settled that a writ of 
certiorari will lie to control such a "statutory 
body" which can be said to be quasi-judi- 
cial, entrusted with quasi-judicial functions 
and that it will not lie to correct the errors 
of a statutory body which is entrusted with 
purely administrative functions. 

(Para 10) 

There are three requisites to be satisfied 
in order that the act of a body can be said 
to be quasi-judidaL Firstly, the body of 
persons must have legal authority; secondly, 
they must have legal authority to determine 
the questions affecting the legal rights of 
parties and thirdly, they must have the duty 
to act judicially. Thus, the real and deter- 
mining test to ascertain whether an act 
authorised by a statute is a quasi-judidal 
act or an administrative act is whether the 
statute has expressly or impliedly imposed 
upon the statutory body the duty to act 
judicially as required by the third condition. 

(Para 10) 

(C) Constitution of India, Art. 226 — 
Societies _ Registration Act (I860), S. 3 — 
AH Manipur Sports Association registered 
under the Act — Association is purely do- 
mestic tribunal — Certiorari does not lie 
against it 

Though the All Manipur Sports Associa- 
tion at Imphal which organises and conducts 
football tournaments every year Is register- 
ed under the Societies Registration Act 
1860, the Association is purely a "domestic 
tribunal". It was not constituted under any 
statute. Nor do any statutory rules apply 
to the Association. The mere registration 


of an Association under the said Act doea 
not mate it a statutory one. Even the 
terms under which the various dubs Join 
the annual tournaments are styled as “con- 
ditions" of the match and not “rules". The 
association is thus a purely domestic tribe, 
nal, which is beyond the purview of the 
high prerogative writ jurisdiction of the 
High Court. (Paras 9, 10) 

Where, therefore, the Association while 
conducting the tournament decides in its 
meeting of the Governing body that the 
petitioner’s team has no right to play in the 
semi-final, no certiorari lies against the As- 
sociation to quash, the proceedings. Both 
the parties are governed by the terms of the 
contract governing the tournament and the 
petitioner has got an alternative remedy to 
seek its redress in CivO Courts. But, it has 
no remedy by way of writ under Art. 228 
of the Constitution against the Association 
which is private and 'domestic tribunal. 
Case law referred to. (Para 12) 

(D) Civil P. a (1008), S. 9 — Foot-ball 
matches — ■ Decisions of referee ore final — ■ 
Not justiciable in courts. 

According to Federation Internationale 
De Foot-ball Association and its laws, the 
Referee has got supreme power to decide 
such disputes. These disputes are not 
justiciable in a court of law. , „ 

(Para 14) 

Cases Referred: Chronological P* 1 ** 

(1962) AIR 1QQ2 SC 1044 (V 49) «■ 
(1963) 1 SCJ 106. Calcutta Gas 
Co. (Proprietory) Ltd. v. State of 
West Bengal 12 

(1962) AIR 1962 Mad 169 (V 49) = 

(1961) 2 Mad LJ 279, C. Lakshmiah 
Reddiar v. Perombadur Taluk Co- 
operative Marketing Society Ltd. 1® 

(1959) AIR 1959 SC 107 (V 46) = 

1659 SCJ 6, Radheshyam Khare v. 

State of Madhya Pradesh 16 

(1959) AIR 1959 Marti 1 (V 46), 

Oynam Birahari Singh v. Inspector of 
Schools, Manipur 12 

(1954) AIR 1954 SC 220 (V 41) = 

1954 SCR 873, Cooverji B. Bharucha. 
v. Exc ise Connor, and the Chief 
Commr, Ajmer H 

(1954) AIR 1954 Pat 297 (V 41) =* 

ILR 33 Pat 157, Jamal pur Aiya 
Samaj v. Dr. D. Ram 16 

(1952) 1952-2 QB 329 =* 1952-1 All 
ER 1175, Lee v. Showmen’s Guild 
of Great Britain 16 

(1951) AIR 1951 AH 257 (V 38) = 

ILR (1951) 1 AH 269 (FB), Mott 
Lai v. Govt, of the State of U. P. ' H 

(1951) AIR 1951 Mys 14 (V 88), 

Bangalore District Hotel Owners* 
Association v. DisL Magistrate Ban- 
galore II 

(1951) AIR 1951 Nag 58 (V 38) = 

52 Cri LJ 1140 (FB), Sheoshankax 
V. State UavL of Madhya Pradesh If 
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1969 

(1918) AIR 1918 Mad 763 (V 5) = 

ILR 40 Mad 125, In re, G. A. 

Natesan . _ *r 

L Nandakomar Singh, for Petitioner; K. 
K. Manisana Singh, (for No. 1) and A 
Nilamani Singh, (for No. 2), for Respon- 

ORDER: This is an application filed 

S r the Imphal Sporting Club, under Arii- 
e 226 of the Constitution of India against 
(i) All Manipur Sports Association, Imphal, 
and (ii) Tiddim Road Athletic Union Mam- 
pur, for a writ of certiorari and other 
appropriate directions quashing the _ proceed- 
ings of the meeting of the Governing Body 
of the first respondent held on l'-H-l 9 68 
which decided against the protest lodged by 
the petitioner and which held that the 
second respondent won Sir Churachand 
Singh, K. C. S. I-, C. B. E. Memorial Gold 
Centered Shield Football Tournament quar- 
ter final game on 17-11-1968 and for res- 
training die second respondent from play- 
ine the semi-final of the said tournament 
and for further restraining the. first respon- 
dent from conducting the semi-final match. 

S. The petitioner and the respondents 1 
and 2 are associations register^under the 

Societies Registration Act (Act XXI of I860; 
(hereinafter called . as the Act) funcbonmg 
in Imphal. The object of the petitioners 
and second respondents Association is to 
promote game and sports among the y°P?S* 
IS TEe first respondent ^ orgmusmg 
and conducting every year a fo°tbah tauma 

g “s' sr B^E^MeSfSid au 

Shield Football Tournament since 19o0. 
The first respondent printed the conditio 
of the play for 1968 in Ext A/1. 

S The petitioner and the second res- 
pon'deot entered Wo 



out basis nil me ti/i 

cribed by condition No. 9 m Ext A/1. 
After winning two plays against its r ival 
the petitioner entered into quarto 
SrH olav It played against the second 
SSonS on £l 1-19 68. But, the same 
enSed goalless on either side and m a draw. 

4, The first respondent fixed 17-11-1968 
as the next date on which both the teams 
ahould replay. At about 8-00 A. M. the 
Governing Body of the first respondent pass- 
STSution (Vide Ext. B/l) that, n case 
the match to bo replayed again ended m 
a draw then die match should be decided 
by lot’ The Governing Body further re- 
vived that the Referee who would super- 
vise the replay on 17-11-1968 should be 
Stormed of this decision of the Governing 
BodtT so that he might issue necessary ms- 
tata to the Cap tons rf foe two teams 
and that the decision might be announced 
before the start or during foe half time ot 
foe match through foe microphone faxed 
at foe Pavilion. 


5. It is foe case of the petitioner that 
while replaying the game on 17-11-1968, 
the Referee gave his long whistle declaring 
that foe petitioners team scored foe goal, 
but that foe second respondent’s captain 
protested, that the game continued, that foe 
Referee awarded a “penalty lock” to the peti- 
tioners team against foe second respondent 
and that the game ended in a goalless draw 

6. The petitioner further alleges that it 
lodged a protest within one hour of foe 
conclusion of the match challenging foe 
decision of foe Referee by depositing a sum 
of Rs. 50/- in accordance with foe condi- 
tion No. 15 of Ext A/1 (vide Ext A/2), 
that it requested the first respondent to 
withhold foe lot for deciding foe match as 
provided in condition No. 8 (b) in Ext A/1, 
until foe final decision on foe protest was 
given by foe first respondent, but that with- 
out considering foe protest the first respon- 
dent proceeded with foe lot as can be seen 
from Ex t A/8 and declared foe second res- 
pondent as having won foe game on foe 

S ound that foe petitioner refused to join in 
awing foe lot The petitioner avers that 
foe first respondent should have at first con- 
sidered foe protest and then should have 
actually drawn the lot subsequently, even 
though foe petitioner might not have been 
present The petitioner, therefore, chal- 
lenges Ext, A/8 resolution of foe first res- 
pondent under which foe first respondent 
declared foe second respondent as having 
won foe game. 

7. According to foe first respondent, 
immediately after foe match ended in goal- 
less draw at about 4-30 P. M. foe Captains 
of both foe teams were called on to join in 
foe draw of lot according to condition 
No. 8 (b) of Ext A/1. But foe petitioner’s 
team did not take part in foe drawing of 
foe lot while foe Captain of foe second 
respondent was present The first respon- 
dent declared that foe second respondent 
won foe lot as foe petitioner did not take 
part: in foe toss. The first respondent also 
alleges that its Governing Body considered 
foe protest lodged by foe petitioner and 
upheld the decision of foe Referee that no 
writ petition lies against a “domestic tri- 
bunal , like foe first respondent that its 
decisions are final under condition No. 17 
of Ext. A/1 and that foe writ petition is 
liable to be dismissed. 

8. The first contention, which was rais- 
ed and which arises for determination, is 
whether the present writ petition is main- 
tainable under Article 226 of foe Constitu- 
tion of India. The preamble of foe Socie- 
ties Registration Act (Act XXI of 1860) 
under which foe Associations of foe peti- 
tioner and foe respondents 1 and 2 were 
registered reads that foe Act was intended 
to provide for improving foe legal condi- 
tion of societies established for foe promo- 
tion of literature, science, or foe fine arts or 
for foe diffusi on of useful knowledge, foe 
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diffusion ©f political education or for charit- 
able purposes Section 6 of the Act lays 
down that every society registered under 
the Act may sue or be sued in the name of 
the president, chairman, or principal secre- 
tary or trustees, as shall be determined by 
the rules and regulations of the society, and, 
in default of such deterrmnation, in the 
name of such person as shall be appointed 
by the Governing Body for the occasion. 
Section 20 of the Act shows that the provi 
sions of the Act are applicable to the As- 
sociations of the petitioner and the respon- 
dents 1 and 2. 

9 Though the petitioner and the res- 
pondents 1 and 2 got their societies regis- 
tered under the said Act, the first respon- 
dent is purely a “domestic tribunal’ It was 
not constituted under any statute Nor do 
any statutory rules apply to the first respon- 
dent. The mere registration of an Associa 
bon under the said Act does not make it a 
statutory one In this connechon, the pas- 
sages about "domestic tribunals’ contained 
at pages 539 and 560 of Basu’s Commen- 
tary on the Constitution of India, 4th edi 
bon Vol HI of 1963 are very pertinent. The 
phrase "domestic tribunal" is used to refer 
to committees of associations like trade 
unions social clubs, professional bodies, 
who have a right to adjudicate upon the 
rights of or disputes between their members 
Somehmes such tribunals are also set up by 
a statute, le, the Medical Council, Bar 
Council or the like When created by sta 
tute or under statutoiy authority, they 
should strictly be called “statutory tn 
burials’ rather than "domesbc tribunals " 
In the case of a "statutory tribunals’, the 
junsdicbon of the tribunal rests on the 
statute or the rules framed thereunder But, 
the jurisdiction of a “domesbc tribunal” is 
founded on the contract of it3 members, ex- 
press or implied. The Rules of the associa- 
tion, subscribed by all the members, consb 
tute the contract between the members and 
create the junsdicbon of the tribunal. A 
material difference follows from this (a) In 
the case of a eon-statutory "domesbc tri- 
bunal”, cerboian cannot he, though other 
remedies, such as declarabon, injun ebon or 
damages may be available in proper cases 
(b) Where, however, a “domesbc tribunal" 
is created by statute cerboran would he 
against it in the same manner as in the case 
of other statutory tribunals e g, (i) on the 
ground of defect of junsdicbon or (li) on 
the ground of violabon of the principles of 
'natural justice In the absence of a statutory 
revision, it is free to adopt airy procedure, 
ut it cannot use any material which was 
not disclosed to a party and to rebut which 
he was given no opportunity But apart 
from observing the rules of natural Justice 
a “domesbc tribunal", even when statutory, 
is not bound by the rules of evidence. 

10 Article 226 (l) of the Constitution 
of India runs thus 


“Notwithstanding anything in Article 82, 
every High Court shall have power, through- 
out the territories in relation to which ft 
exercises jurisdiction, to issue to any pen on 
or authority, including in appropriate 
cases any Government, within those 
territories directions, orders, or writs, in- 
cluding writs in the nature of habeas cor 
pus, mandamus prohibition, quo warranto 
and cerboran, or any of them, for the en- 
forcement of any of the nghts conferred by 
Part IH and for any other purposes’ 

AH these writs are known in English law 
as prerogabve wnts, the reason being that 
they were specially associated with the 
fang’s name The theory of the English 
law is that the Kin g himself superintended 
the due course of justice through his own 
Court preventing cases of usurpation of 
junsdicbon and insisting on vindication of 
public nghts and personal freedom of hiS 
own subjects As our Consb tubon makers 
borrowed the concephon of prerogabve 
writs from the English law, the interpreta- 
tion of Article 228 must, therefore, be con- 
sidered in the background of English law 
In the case of "statatoy tribunal , the in- 
jured party has a remedy by certiorari and 
also a remedy by declarabon and injunction. 
The remedy by cerboran does not he to 
“domesbc tribunals” But, the remedy by 
declarabon or injunction does he These 
remedies are more efFecbve, because they 
are not subject to the limitation that the 
error must appear on the face of the record. 
Vide the judgment of Lord Justace Denning 
in Lee v Showmen’s Guild of Great Britain, 
(1952) 2 QB 329 Vide also Jamalpur Arya 
SamaJ v Dr D Ram, AIR 1954 Pat 297. 
In Radheshyam Khare v State of Madhya 
Pradesh, AIR 1959 SC 107 also the scope 
of the wnt of cerboran was well explained. 

“It is a well known ancient high preroga- 
bve wnt, which was issued by the Courts 
of long’s Bench to correct the errors of the 
infenor courts stnctly so-called. Gradually, 
the scope of the wnts came to be enlarged 
so as to enable Supenor Courts to exercise 
control over vanous bodies which were not 
really speaking courts at all but which were 
by statute vested with powers and duties, 
that resembled those which were vested in 
the ordinary infenor Courts” 

The law is now well settled that a wnt of 
cerboran will he to control such a “statutory 
body” as it can be said to be quasi judicial, 
entrusted with quasi judicial funebons IJ 
fa eaually well settled that certiorari will 
not he to correct the errors of a "statutoiy 
body” which fa entrusted with purely ad- 
ministrative funebons Thus, there are 
three requisites to be satisfied m order that 
the act of a body can be said to be quasi- 
judicial Firstly, the body of persons must 
have legal authonty, secondly they must 
have legal authonty to determine the 
questions affecting the legal nghts of par- 
tes and thirdly, they most have the duty 
to act Judicially Thus, the real and deter- 
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minin g test to ascertain whether an act 
authorised by a statute is a quasi-judicial 
act or an administrative act is whether the 
statute has expressly or impliedly imposed 
upon the statutory body me duty to act 
judicially as required by the third condi- 
tion. Vide also C. Lakshmiah Reddiar v. 
Perumbadur Taluk Co-operative Marketing 
Society Ltd., AIR 1962 Mad 169, wherein 
the Board of Directors of a Co-operative 
Society had to consider the objections to 
the nominations of the members for elec- 
tion to the Board of Directors. The Board 
of Directors was not a statutory 
tribunal with any authority to determine the 
rights of parties. The Directors discharged 
their functions under regulations framed 
by the Society itself, which had no statu- 
tory force. It was held that under Art 226 
of the Constitution of India no writ could 
be issued quashing the proceedings of the 
Board of Directors, but that the petitioner 
had an alternative remedy to seek redress 
under the Madras Co-operative Societies 
Act of 1922. In the present case, the first 
respondent was not constituted ' under _ any 
Act or statutory rules. It is purely a private 
domestic body or collection of some persons. 
Even Ext A/1 contains only “conditions” 
of the match, which were not even styled 
as “rules.” It is a purely domestic tribunal, 
which is beyond the purview of the high 
prerogative writ jurisdiction of this Court. 

11. The various decisions relied on by 
the petitioner’s counsel are all distinguish- 
able and relate to cases filed against the 
Governments or “statutory bodies ’ as op- 
posed to private “domestic tribunals.” In 
re G. A. Natesan, AIR 1918 Mad 763, 
it was held that in the case of "statutory 
bodies” which have to perform public duties 
a writ of mandamus could be issued direct- 
ing them to perform their duties. The case 
related to the Syndicate of the University 
of Madras, constituted under the Universi- 
ties Act of 1904 and Regulations framed 
under the Act. In Sheoshankar v. State 
Govt, of Madhya Pradesh, AIR 1951 Nag 
58 (FB), the matter related to a petition filed 
for writ of mandamus directing the Madhya 
Pradesh State Government not to enforee 
the -Central Provinces and Berar Prohibition 
Act (Act VII of 1938) and the notifications 
issued thereunder. In Bangalore District 
Hotel Owners’ Association v. The District 
Magistrate. Bangalore, AIR 1951 Mvs 14, 
an application was filed under Article 226 
of die Constitution of India by the Banga- 
lore District Hotel Owners’ Association 
'against the District Magistrate, Bangalore 
and the Government of Mysore for the issue 
of a writ of certiorari or any other appro- 
priate writ to cancel the order of the Dis- 
trict Magistrate, Bangalore District direct- 
ing that all the hotels, restaurants, milk bars 
and coffee dubs, etc. in Bangalore district 
should he dosed. It was held that, though 
the application by the Association itself was 


maintainable, it was not maintainable by it 
with regard to the individual grievances of 
some of its members. So, the rule was 
sought for against the District Magistrate 
and the Mysore Government and not against 
any "domestic tribunal.” In Motilal v. Gov- 
ernment of the State of Uttar Pradesh, AIR 
1951 All 257 (FB), it was held that where 
no order under the Motor Vehicles Act of 
1939 was passed or where no reasons were 
given for refusal to grant permanent per- 
mits, a writ of mandamus would lie against 
the Government or the Road Transport 
Authority. In Cooverjee B. Bharucha v. Ex- 
cise Commissioner and the Chief Commis- 
sioner, Ajmer, AIR 1954 SC 220, the peti- 
tioner challenged the auction held by Collec- 
tor of Excise, Ajmer in pursuance of the 
rules framed under the Excise Regulation 
I of 1915. 

12. There are only two decisions, 
strongly relied upon by the learned counsel 
for the petitioner in support of his conten- 
tion that a writ lies even against a “domes- 
tic tribunal”. In Oynam Birahari Singh v. 
Inspector of Schools, Manipur, AIR 1959 
Mani 1, the Managing Committee of a pri- 
vate School called Raja Dumbra Singh 
High School, Imphal dismissed one of its 
teachers. The teacher filed a petition for 
the issue of a writ of mandamus or any 
other suitable writ for his reinstatement ana 
promotion etc. The judgment shows that 
the School, which was managed by a pri- 
vate Committee, was a public institution. It 
was a recognised School, affiliated to the 
University of Gauhati. It received aid from 
the Government of Manipur. One of the 
conditions of the grant-in-aid was that the 
appointments, confirmations and dismissals 
of teachers must be approved by the Ins- 
pector of Schools. Another condition was 
that the grant-in-aid was liable to be with- 
drawn for breach of any of the conditions. 
But, there were no rules with regard to the 
promotion or punishment of teachers. It 
was held that the Managing Committee was 
in the position of a "domestic tribunal” and 
that its decision could be interfered with 
by the Court under Article 226 of the Cons- 
titution of India, when the tribunal acted 
without jurisdiction or when it did not fol- 
low the principles of natural justice or did 
not act in good faith or did not act accord- 
ing to its own rules. Thus, Raja Dumbra 
Singh School was a public institution affiliat- 
ed to the University of Gauhati receiving 
grant-in-aid from the Government of Mani- 
pur, though it was managed by a private 
Committee. As such, this decision cannot 
be applied to a purely “domestic tribunal” 
consisting of a few individuals as in the case 
of the first respondent 

In Calcutta Gas Company (Proprietary) 
Ltd. v.' State of West Bengal, AIR 1962 
SC 1044, a company by name the Oriental 
Gas Company was originally constituted by 
a deed of settlement and registered in 
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E n g l a n d under the provisions of the English 
Joint Stock Companies Act of 1862 By 
the Act V of 1857 passed by the Legislative 
Council of India, it was empowered to lay 

S ipes in Calcutta and other places By 
cts of the Legislative Council of Tndiq 
passed from fame to fame, special power was 
conferred upon the Company Subsequent 
ly Messrs Soorajmull Nagannull, a firm in 
India purchased 98 per cent of the shares 
but floated a li m ited liability Company call 
ed Calcutta Gas Co (Proprietary) Limited. 
It was registered in India The Calcutta 
Gas Company was in charge of the general 
management of the Oriental Gas Company 
under an arrangement for 20 years for re- 
muneration. The West Bengal Legislature 

C ed the impugned Act under which the 
e Government wanted to take over for 
a period of 5 years the management and 
amtrol of tho undertaking of the Oriental 
Gas Company according to tho Act It was 
held that the Calcutta Gas Company was 
deprived of certain legal rights, that it 
possessed under the agreement right to 
manago the Oriental Gas Company for a 
penod of 20 years and to receive remunera 
bon, but that by virtue of section 4 of the 
impugned Act, the rights of tho Calcutta 
Gas Company were infringed. It was also 
held that Artido 220 of the Constitution of 
India conferred a very wide power on the 
High Court to issue directions and writs of 
the nature mentioned therein for tho enforco- 
n ^ ttt fln J r of tte ri shts conferred by 
I'art HI or for any other purposes and that 
tiers Ons ether th->n 


mereunaer ino doubt, 
the petitioner s team is depnved of their 
alleged nght to play m semi final. But, it 
was deprmd of this alleged nght by the 
nrst respondent which is a purely pnvate 
and domestic ^body Both the parties are 
governed by the terms of the contract men 
turned in Ex. A/1 and the petitioner has 
got an alternative remedy to seek its redress 
ma Civil Court. But, it has no remedy by 
way of writ against the first respondent, pn 
Y te o<?£ d r domeitic tribunal” under Art- 
icle 220 of the Constitution of India. 

Aflf * lt ” wnt <• 

14. The learned counsel for both the 
partes advanced their arguments on the 
merits of the case also It appears that in 
the course of the second match, the Referee 
rave a long whistle, that on the protest of 

fern ^J^SLe o! respondent’s 

team, the Referee awarded a penalty kick 
“ S: 1110 to petitioners 
against the second respondent, that the pefa 
boner s team missed the penalty kick and 
that, therefore, the game ended in a draw 
These allegations of the petitioner are de- 
ried by the respondents According to 
■Federation Internationale Do Football As- 


uln J C) A. LB 

sociah'on” and its laws the Referee has go 
supreme power to decide such dispute 
These disputes are not Justiciable in a Cour 
of law 

15 Another contention of the leamec 
counsel for the petitioner is that, within oni 
hour after the match ended, the petitions 
filed a petition as per Ext. A/2 under con 
difaon No 15 in Ext A/1 accompanied 
a fee of Rs 50/ protesting against the de 
cision of the Referee and requesting the fixsl 
respondent to stop the toss The pebhonea 
alleges that the first respondent did not de- 
cide the protest but mala fide proceeded 
with the toss and decided against the peti- 
tioner on the ground that the peti- 
tioner did not take part m drawing the lot 
Ext. A/2 shows that the protest was 
filed at 5-15 p m. The resolution book 
shows that the first respondent’s Managing 
Committee passed the resolution as per 
Ext. A/3 at 6-00 p m. The contention of 
the respondents is that immediately after 
the match was drawn at about 4-30 P M- 
the Managing Committee wanted to hold 
the toss according to its resolution passed 
the morning of 17 11 1908 as per Eit 
B/l, that it called upon the pebtioner’i 
representatives to take part m the toss but 
that they did not take part m it and that, 
therefore, the first respondent declared the 
second respondent, who was present at tho 
toss to have won the game and that sub- 
sequently the petitioner filed protest peti 
bon m per Ext A/2 Exhibit A/3 shows 
tnat the contentions of the respondents ap- 
pear to ,k° . more reliable For, the first 
paragraph of resolution No I reads that 
the parties were called to attend the draw 
“S the lot immediately after the game 
2“®“ A 1 ?* dl ? w The second paragraph of 
■fait. A/3 shows that as the petitioners 
JpP^entafaves faded to turn up for the lot 
the first respondent declared the second 
respondent having won the lot Then, 
® of Ext. A/3 shows that the protest 
lodged by the petitioner was considered 
™ that the first respondent heard the re- 
ports of the Referee and the line Referees 
concerned and upheld the decision of the 
Referee So the sequence of the events 
narrated in Ext A/3 shows that they must 
have occurred in the manner mentioned 
therein, though these events were reduced 
to writing in the resolution at 6 P M. 
Condition No 15 of Ext A/1 entitles any 
team to lodge a protest within one hour of 
the conclusion of the match. Condition 
No 8 (b) of Ext A/1 lays down that if 
ihst replay of a drawn game till the 
semi fi nal round Is drawn ag ain, the Com- 
nuttee^will have the option to decide by 
lot. Naturally this decision by lot should 
follow the decision given on pretest, of 
oourae, the conditions m Ext A/1 do not lay 
down that the Erst respondent should wait 
one hour after the drawn match ends, 
before lots are cast for none ran foresee 
whether any protest would be lodged of 
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not Even otherwise, tie first respondent 
could review the decision taken by lot after 
considering the protest, in case the first 
respondent considered that the protest was 
a valid one. In the present case, it is likely 
that the first respondent would have called 
upon both the parties to take part in the 
lot in view of its earlier resolution evidenced 
by Ext B/l. Still, the first respondent 
could proceed with the lot even though 
the petitioner was not present and decide 
the match. But it did not decide by lot 
In this regard, die first respondent commit- 
ted an irregularity and breach of condition 
No. 8 (b). However, this cannot be gone 
into in the present writ petition, as the 
same is not maintainable under Article 228 
of the Constitution of India. 

16. In the r.esult the petition foils and 
it is accordingly dismissed. But, under the 
circumstance of the case without costs. 
DRB Petition dismissed. 
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Binode Behari, Petitioner v. Union Terri- 
tory of Manipur and others. Respondents. 

Civil Writ Appln. Case No. 14 of 1967, 
D/- 30-11-1968. 

Constitution of India, Article 226 — Writ 
'against educational authorities — Domestic 
t ribunal — Petitioner, teacher of a private 
institution, managed by a Managing Com- 
mittee — Dismissal of petitioner in viola- 
tion of instructions contained in Govern- 
ment Aided Private School Teachers (Disci- 
pline, Punishment and Appeal) Rules (1959) 
Instructions not in the nature of a statu- 
tory rules — Institution bring private one 
was a domestic tribunal ■ — Domestic tribu- 
nal governed by its own rules is not amen- 
able to writ jurisdiction of High Court — - 
Institution taken over by Government ~ 
No resolution or contract under which peti- 
tioner’s liabilities were also taken over — * 
Writ against Government and its officials 
held also not maintainable. 

(Paras 9, 10) 
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Kamath v. Ahmad Ishaque 10 


A. K. Roy, for Petitioner; N. Tbotombi 
Singh, Government Advocate, for Respon- 
dents (Nos. 1 to 7). 

ORDER: Shri Binode Behari, the appli- 
cant, who was the Head Pandit of Kali- 
nagar Aided L. P. School at Jiribam, ob- 
tained rule nisi under Article 226 read with 
Article 311 of the Constitution of India 
against the 12 respondents to show cause 
why the order of dismissal dated 2-12-1964 
from service passed by the School Com- 
mittee should not be quashed. 

2. Kalina gar aided School in Jiribam 
was a private institution being managed by 
a Managing Committee which was formed 
from among the public interested in the 
cause of education and teachers of the 
School. It became a Government aided 
private School by receiving grant-in-aid 
from the Government of Manipur with ef- 
fect from 1-12-1962 under the conditions 
laid down by the Government governing the 
Government aided private institutions (vide 
Ext B/l). One of the conditions of Ext. B/l 
is that the appointment of teachers of the 
private schools receiving grants-in-aid from 
the Government requires the approval of 
the Deputy Inspector of Schools. The res- 
pondents 7 to 12 were the members of the 
Managing Committee. They appointed the 
petitioner as Head Pandit of the School 
with the approval of the Deputy Inspector 
of School on 4-6-1963 on the scale of pay 
of Rs. 40-1-60 (vide Ext A/1). 

3. Subsequently, there were a number of 
charges against the petitioner. The first 
charge related to the hunger strike which 
he undertook as a protest for non-payment 
of his salary. The second charge was in 
respect of the harsh treatment to some 
School boys and girls by assaulting them 
with a cane severely. The third charge was 
that the petitioner flouted the direction of 
the Managing Committee to hold classes in 
the morning as in the case of other Gov- 
ernment aided L. P. Private Schools. The 
fourth charge was in respect of his having 
made a representation direct to the second 
respondent (Chief Commissioner of Mani- 
pur), the Minister and the third respondent 
(Director of Education, Manipur) about his 
pay. The Managing Committee held a 
meeting on 2-12-1964 and heard the peti- 
tioner. It passed a resolution on that date 
that the explanation of the petitioner was 
not satisfactory and that he should tender 
his resignation on 31-1-1965, failing which 
his services would stand terminated with 
effect from 1-2-1965. Vide Ext. B/8. 

4. As the charges were discussed orally 
in the presence of the petitioner in tho 
meeting held on 2-12-1964, a copy of tho 
charges was furnished to him on 21-22- 
1964, vide Ext B/4. The petitioner^ did 
not tender his resignation on 31-1-1965. So, 
the Managing Co mmi ttee passed another reso- 
lution on 1-2-1985 terminating tho services o£ 
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the petitioner with effect from 1 2-1965 A 
copy of the resolution was communicated 
to the petitioner The Secretary of the 
Managing Committee submitted a report 
of the proceedings to the Deputy Inspector 
of Schools, Jinbam. The latter called for 
a statement from the petitioner on 10-2- 
1963 The petitioner submitted a statement 
on 13-2-1965 m which he stated that all 
the matters mentioned in the charges were 
settled amicably in a general meeting held 
on 11 2-1965 and that he was dismissed 
illegally But, the Deputy Inspector of 
Schools approved the action of the Manag- 
ing Committee (vide Exts B/5 and B/6) 

5 The Government took over the insti- 
tution on 1-2-1965 The petitioner issued 
notices of demand (vide Ext A/5) on 12-8- 
1965 to all the respondents and fried the 
writ petition as his request for re- msta la- 
ment was not complied with. 

C The respondents 1 to 6 allege that 
Kalmagar Lower Primary School, Jiribam 
was purely a private institution, the manage- 
ment of which was vested with its Manag- 
ing Committee and that no writ lies against 
it They further contend that the Govern- 
ment did not take over the liabilities of the 
School on 1-2-1965 and that, therefore, the 
petition is not main t ainab le against the res- 
pondents 1 to 6 who represent the Admini- 
stration of Manipur and the Education 
Department thereof 

7 The point for determination is whe- 
ther any wnt can be issued against the res- 
pondents under Article 226 of the Consti- 
tution of India. 

8 As can be seen from Ext. B/l Kali- 
na gar Lower P rim a r y School, Jiribam was 
purely a private institution, the manage- 
ment of which was vested with the Manag- 
ing Committee, of which respondents 7 to 
12 were members Exhibit B/l farther 
shows that the Government issued certain 
instructions laying down the conditions for 
giving grants in aid to private Schools One 
of the conditions was that every appoint- 
ment made by the School Committee should 
be approved by the Deputy Inspector of 
Schools the breach of which would only 
entail the withholding of the grant of the 
Government. The School was not affiliated 
to any University. 


The Government also issued instruction, 
as c a n be seen from Ext B/3 called “Gov- 
ernment Aided Private School Teachers (Dis- 
cipline Punis h ment and Appeal) Rules 
of 1959" under which the private manage- 
ment of the School was directed to follow 
the rules mentioned therein with regard to 
disciplinary proceedings against its staff. But 
from the facts narrated above it is seen 
that the Managing Committee did not fol- 
low the rules contained in Ext. B/3 It 
simply held a meeting on 2-12-1964 and 
heard the petitioner regarding the oral 
charges and asked him to resign on or be- 
fore 31-1-1965 and resolved that fn case he 


refused to resign, Ins services would stand 
terminated with effect from 1 2-1965 So, 
admittedly the Managing Committee did 
not follow the instructions contained m 
Ext. B/3 As such, his dismissal from ser 
vice is not in accordance with the said in- 
structions 


9 But, the institution was a private one. 
It was a domestic tribunal. The only penalty 
with which it could be visited in case of 
non-compliance with the instructions of 
the Government would be withhold 
mg of the grant Recently, I had occasion 
to deal with the scope of Article 226 of 
the Constitution of India with respect to 
domestic tribunals Vide Imphal Sporting 
Club v All Manipur Sports Association, Civil 
WntAppln No 21 of 1968= (AIR 1969 Man! 
41) disposed of by me on 22-11 1968 In 
the case of a domestic tribunal, which n 
governed by its own rules, it is not amen- 
able to the wnt Jurisdiction of the Hi^i 
Court. But, in the case of a statutory to 
bimal or any other tribunal formed under 
any statutory rules, it is amenable to tiio 
wnt jurisdiction of the High Court. There 
are two decisions relied on by the learned 
Government Advocate, which are directly 
to the point. 


In Bishwaranjan Bose v Ram Krishna 
Mission, Vivekanand Society, Jamshedpur,-* 


der the effect of the Bihar Education Code ' 
in the case of a private teacher of Viveka 
nand High School at Sakchf, who was dis 
missed by the Managing Committee of the 
School, as in the present case The Court 
held that the Bihar Education Code is a 
jPCT’Q compilation of executive orders issued 
from tune to time by the State Government 
for the guidance of the Director of Public 
Instruction and his subordinates, and, for 
efficient administration of the educational 
institutions in accordance with the educa 
faonal policy of the State Government and 
that it is not a collection of statutory rules 
It was further held that it was manifest 
that the rules have got no statutory value 
and that, therefore, no wnt could be issued 
if there was any violation of the Rules 
In R Abdulla Rowther v The State 
Appellate Tribunal, Madras, AIR 
1959 SC S96 the Supreme Court had to 
consider the administrative or executive 
directions and orders issued under S 43A 
of the Motor Vehicles Act by the Govern- 
ment of Madras It was held that the in- 
structions were issued by the Government 
of Madras not for the information of the.- 
appli cants for permits but for the informa 
hpo a nd guidance of the authorities that 
the instructions were not in the nature of 
statutory rules having the force of law, that 
their breach, if any, was not a justification 
for the issue of a wnt of certiorari, though 
max breach might expose the officers to 
disciplinary or other appropriate action. As 
such, no wnt can be issued against the de- 
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ground that a suit must fail by reason of 
some formal defect, the latter was spe- 
cifically mentioned in cL (a) by way of 
an illustration. The fact that it is men- 
tioned in a separate clause by itself does 
not indicate that it absolutely restricts 
the following clause to be consider- 
ed sufficient in a general way. The 
"grounds” though not ejusdem gene- 
ris with the ground mentioned in cL (a), 
must at least be analogous to it. In the 
Code of 1908, the only change made in 
the wording of cl. (b) was the addition 
of "other” before the words "sufficient 
grounds”. 

■ 15. After holding as above, as to what 
grounds would be analogous to formal 
defects, it is observed in the same judg- 
ment at page 160 (of Bom LR) : (at p. 125 
of AIR) as follows placing reliance on 
the decision reported in (1869-70) 13 
M. I. A. 160 (PC). 

". . . The instances of defects 'of form' 
cited by the Privy Council in (1869-70) 
13 M I A 160 (PC) include misjoin- 
der of parties or of the matters in suit, 
rejection of a material document for not 
having a proper stamp and the errone- 
ous valuation of the subject matter _ of 
the suit. This shows that the expression 
"formal defect” must be given a wide 
and liberal meaning, and must be deem- 
, J. ed to connote every kind of defect which 
"'' \does not affect the merits of the case, 
whether that defect be fatal to the suit 
or not” 

16. It is necessary at this stage to re- 
fer briefly to the case reported in (1869- 
70) 13 MIA 160 (PC). 'Die facts of that 
case were that in a suit brought to set 
aside the sale of a Putnee Talook, an order 
of dismissal was made with a reservation 
in favour of the plaintiff that the Order 
made would not be a bar to the plaintiff 
or any other person, who might _ subs- 
tantiate their rights, from proceeding to 
recover. The said order was confirmed 
in appeal before the High Court. Subse- 
quently a fresh suit was brought by the 
same parties in regard to the same mat- 
ter. In the course of the second suit, a 
question arose whether the reservation 
made in favour of the plaintiff in the 
same earlier suit was of no effect in the 
context of a plea of res judicata raised 
by the defendants in the later suit. In 
the course of the judgment, their Lord- 
ships referred to the proceeding m 
Indian Courts technically known as non 
, suit’. 

It was in that context the Privy Coun- 
cil observed thus in (1869-70) 13 MIA 160 
at page 170 (PC): 

", . .There is a proceeding in those 
Courts (Courts of India) called a 'non 
suit’, which operates as a dismissal of 
the suit without barring the right of the 
party to litigate the matter in a fresh 
1969 Mys./lO V G— 35 


suit; but that seems to be limited to 
cases of misjoinder either of parties or 
of the matters in contest in the suit; to 
cases in which a material document has 
been rejected because it has not borne 
the proper stamp, and to cases in which 
there has been an erroneous valuation 
of the subject-matter of the suit. In 
all those cases the suit falls by reason 
of some point of form, but their Lordships 
are aware of no case in which, upon an 
issue joined, and the party having failed 
to produce the evidence which he was 
bound to produce in support of that 
issue, liberty has been given to him to 
bring a second suit, except in the par- 
ticular instance that is now before them. 

17. What is also significant from the 
above Privy Council case is that it was 
not interpreting section 97 of the Code 
of 1859. The reference therein was with 
regard to powers of Courts of Equity in 
England and proceeding in Indian Courts 
at the relevant -time. It was in these cir- 
cumstances that, by way of illustration, 
they referred to certain defects of a for- 
mal character which would enable a 
plaintiff to withdraw from a suit. 

18. It is to be noted that Section 97 
of the Code of 1859 was couched in lan- 
guage which seemed to confer a very 
wide discretion on Courts in the matter 
of withdrawal of suits by plaintiffs. Judi- 
cial decisions, having due regard to the 
general principles of law such as avoid- 
ance of harassment and multiplicity of 
proceedings, seemed to restrict the scope 
of that section in practice. It is especial- 
ly relevant to observe that in Section 97 
of the Code of 1859 there was no refer- 
ence to formal defect or a condition re- 
lating to failure of suit, which was envi- 
saged for the first time in section 373 of 
the Code of 1877, and, re-enacted in the 
Codes of 1882 and 1908. In view of the 
fact that the latter Codes were enacted 
subsequent to the Privy Council case of 
Watson & Co. (13 M. I. A. 160) it seems 

• to have been concluded that the reference 
to "formal defect” and the condition 
regarding failure of suit were intended 
to restrict the wide scope of Section 97 
of the Code of 1859. 

19. In my view from this background 
it cannot be inferred with any degree of 
certainty that what the Legislature in- 
tended by enacting section 373 of the 
Code of 1877 and the subsequent Code 
was only to make provision for "formal 
defects” and those analogous to it. The 
effect of such an interpretation is to 
almost totally efface the legislative inten- 
tion as expressed in the earlier Sec- 
tion 97, which conferred a very wide dis- 
cretion on Courts in regard to permission 
for withdrawal from suits by plaintiffs. 
Such a serious change as regards the 
intention of the Legislation is not to be 
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readily inferred, unless there is some- 
thing m the language of the statute which 
warrants it In my view, such a result 
can be avoided if the words in clause (a) 
of Order 23 Rule 1 (2) can be possibly 
read as makin g additional provision in 
the light of the principles set out in the 
Privy Council case in point and not as 
illustrative of the defects followed by 
general words of the same nature as In 
clause (b) If the intention of the Legisla- 
ture was to merely illustrate the defects, 
it would have been easier for it to have 
enacted them in one clause as in the case 
of Order 47 Rule 1 C. P C. It is also 
not apparent as to how the mere use of 
the words ' formal defects ’ is illustrative 
of any class of defects, without a further 
explanation that they are relatable at 
least to the class of defects illustrated in 
the Privy Council case of Watson & Co., 
(1869-70) 13 MIA 160 I do not. therefore, 
feel persuaded to hold that the * formal 
defects in clause (a) are referable to 
only those specified by the Privy Council 
in tiie case of Watson &; Co , (1869-70) 13 
MIA 160 It is also to be seen that the 
defects enumerated m that case refer to 
misjoinder cr non-joinder of parties In 
such a case, having regard to Order 1, 
Rule 9 of C. P C, the chance of a 
failure of a suit on that ground is remote, 
if not possible From this it follows that 
even the defects enumerated in the Pnvy 
Council case are merely illustrative of 
’formal defects” and those words occur- 
ring in the rule in question must be 
given a very liberal meaning thus em- 
bracing within it all defects of a formal 
character That such is the ease is to be 
seen from the Bombay Full Bench case 
in question. But once this position is 
reached, I fail to see how those words 
do not caver cases of "defects" analogous 
to "formal defects’. It follows, there- 
fore, that the need or necessity for enact- 
ing clause (b) if it was intended only to 
provide for * defects ’ analogous to ’ for- 
mal defects”, disappears. In other words. 
It would appear that clause (b) is redun- 
dant Such redundancy ought not to be 
readily attributed to the Legislature I 
am, therefore, of the opinion that the 
legislative intent was to widen the 
grounds rather than limit the grounds to 
* formal defects” and those analogous to 
“■ 

20 In my humble view, therefore, 
and with all respect to the learned Judges 
constituting the Bench, I am not persuad- 
ed to accept the interpretation placed on 
the rule in the Full Bench case of the 
Bombay High Court, which was strong- 
ly relied by Sri R F M. Reddy 

2L It remains for me to consider 
one other aspect of the matter It was 
contended, and held in several of the 
decisions cited, that though the princi- 
ple of interpretation of statutes, namely 


ejusdem generis; was inapplicable, yet If 
general words follow specific words, the 
general words should take their meaning 
from the specific words preceding it In 
Maxwell on Interpretation of Statutes 
(11th Edn.) at page 326 it is stated thus 

"But the general word which follows 
particular and specific words of the same 
nature as itself takes its meaning from 
them, and is presumed to be restricted 
to the same genus as those words In 
other words, it is to be read as compre- 
hending only things of the same kind as 
those designated by them, unless, of 
course, there be something to show that 
a wider sense was intended as for in- 
stance, a proviso specifically excepting 
certain classes clearly not within the 
suggested genus” 

22. It is dear from this statement of 
the principle that the general words 
following must be of the same nature as 
the specific words in order to attract Its 
application. In the case on hand, for rea- 
sons already set out by me it is not pos- 
sible to predicate that "sufficient grounds” 
are of the same nature as "formal defects’ 
occurring m clauses (b) and (a) respec- 
tively of Order 23, Rule 1(2) C P C. 

Further, this principle is not an un- 
qualified one To quote Maxwell again, 
at page 331 of his book he states the . 
position thus* 


'Of course, the restricted meaning 
which primarily attaches to the general 
word in such circumstances is rejected 
when there are adequate grounds to 
show that it has not been used in the 
limited order of ideas to which its pre- 
decessors belong If it can be seen from 
a wider inspection of the scope of th e 
legislation that the general words, not- 
withstanding that they follow particular 
words, are nevertheless to be construed 
generally, effect must be given to the in- 
tention of the legislature as gathered 
from the larger survey ” 

23. In the light of the foregoing dis- 
cussion and enunciations, I am unable to 
agree with the contention of Sn Reddy 
on the interpretation to he placed on 
clause (b) of Order XXHI, Rule IP)* 
C. P C. 

24 The next decision relied on by Sri 
Reddy is the one reported in AIR 1951 
All 845 (FB) Abdul Ghafoor v Abdid 
Rahman, which is also a Full Bench 
decision. In this case, Misra, J speaking 
for the Full Bench, following the Bom- 
bay Full Bench case, observed thus * 
(at para 12 page B48) 

" Having regard to the context 
In which CL (b) has been placed and to 
the preponderance of authority which 
favours the placing of restrictions on the 
language of CL (h), I have no hesitation 

In accepting if I may say so with respect the 

View of the Full Bench of the Bombay 
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High Court and in holding that the words 
‘'other sufficient grounds” in CL (b ) are 
confined only to the grounds analogous 
So those mentioned in clause (a).” 

25 . In view of my earlier discussion 
in regard to the Bombay Full' Bench case, 
it do not consider it necessary to examine 
Shis decision in detail 

26 . In the decision reported in AIR 
1956 Orissa 77, Atul Krushna Roy v. 
Raukishore Mohanty on which reliance 
is placed on behalf of the respondent, 
Panigrahi C. J. in dissenting from the 
ratio of the decision in the above Full 
Bench ruling, has observed thus at page 
78 : 

"I do not therefore see any justification 
Eor restricting the meaning of that ex- 
pression only to formal defects or those 
analogous thereto. This doctrine of ejus- 
dem generis has been pushed too far in 
some cases. 

In my humble opinion it should be 
restricted only to cases where the generic 
words follow specific words in the very 
same clause or sentence. But where the 
object of the Legislature has been clearly 
expressed and the intention is to extend 
the scope of the general words a wider 
meaning should be given to the succeeding 
Words. 

It may be seen that the word "other” 
before "sufficient grounds” is capable of 
the interpretation "other than a formal 
defect". As at present advised, therefore, 
I am inclined to the view that the ex- 
pression "other sufficient grounds” need 
not necessarily be restricted to defects of 
a formal character and that the words 
are wide enough to embrace other defects 
as well.” 

27. In the same decision, the learned 
Chief Justice after referring to the deci- 
sion of the Privy Council reported in 
AIR 1922 PC 112, in which it was held 
that the expression "any other sufficient 
reason” occurring in Order 47, Rule 1, 
C. P. C. should be construed ejusdem 
generis with "mistake or other error ap- 
parent on the face of the record”, has 
observed, as regards the interpretation to 
be placed on Order 23 Rule 1 (2), as 
follows: 

"It was, therefore, held by the Privy 
Council in the context of that rule that 
"any other sufficient reason” must be read 
ejusdem generis with "mistake or error 
apparent on the face of the record”. I do 
not see any justification for importing 
that construction into the language of 
O. 23, R. 1. It will be noticed that the 
expression "other sufficient grounds” 
used in clause (b) of R. 1(2) of O. 23 is 
not enacted as a part of, or as a conti- 
nuation of, CL (a) so as to connote a for- 
mal defect, but is separately classified 
and mentioned under a separate rule.” 


28. The next decision relied upon by 
Sri Chouta is the decision reported in 
AIR 1957 Mad 207, S. Naicker v R. 
Ammal. In interpreting' Order 23, Rule 
1(2), the learned Judge has observed as 
follows at page 208: 

"Sub-clauses (a) and (b) seem to deal 
with two different situations, and not with 
similar or analogous situations. Otherwise, 
there seems to be no need for having in- 
troduced the terms "other and sufficient” 
in sub-cl. (b) in contradistinction from the 
terms contained in sub-cl. (a). Some 
meaning and significance should be at- 
tached to the terms "other and sufficient” 
in the context in which they appear. The 
first ground is stated to be the possibi- 
lity of a failure of the suit by reason 
of formal defect. If it was the case that 
any other ground shown for withdrawal 
of the suit with liberty to file a fresh 
suit should also be more or less the 
same or analogous to the formal defect, 
then the terms "other and sufficient” 
lose all meaning and significance in the 
context. 

The clause seems to read and convey 
sufficient meaning even if it is read with- 
out the words "other and sufficient”. 
Therefore it will not be doing any vio- 
lence to the language or to the spirit and 
object underlying the same, if we were 
to hold that a wider discretion is sought 
to be given to the Courts under sub-cl. 
(b) than under sub-cL (a). I do not see 
any justification to restrict the scope 
of sub-cl. (b) when the Court is satis- 
fied on other and sufficient grounds to 
give leave to withdraw than those con- 
tained in sub-cl (a).” 

29. While referring to section 97 of 
the Civil Procedure Code of 1859 and 
the legislative intendment in that regard, 
it is further observed as follows at page 
298: 

"This old provision appears to me to 
have been much more liberal and gave 
a wider discretion to the Court to allow 
a suit to be withdrawn on any grounds 
that were considered sufficient by the 
Court, where liberty was asked to bring 
a fresh suit on the same cause of action. 
But this old section was amended later on 
and it took the form in which it is now 
found. In the amended form a distinc- 
tion is made between a plaintiff with- 
drawing a suit, and a plaintiff withdraw- 
ing from a suit. Whatever that distinc- 
tion be, it is not dear what exactly was 
the intention of the legislature when the 
amendment was made.” 

30. The last derision relied upon by 
Sri Chouta is the one reported in AIR 
1964 J. & K. 18, Fateh Shah v. Mst. 
Bega. In the said decision, Murtaza Fad 
Ali, J. has observed thus as regards the 
interpretation of the Rule in question at 
page 20 : — 
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' In the first place, the very fact that 
the legislature has given two different 
grounds for allowing withdrawal of the 
suit, indicates that the grounds are sepa- 
rate and independent and not allied or 
analogous. Indeed, if the intention of 
the Legislature would have been 
that the words "sufficient grounds” 
should be read as ejusdem generis with 
formal defect, there was nothing to pre- 
vent the Legislature from incorporating 
these words even in sub-clause (a) 

Secondly the word 'other* before 'suffi- 
cient grounds' dearly indicates that the 
sufficient grounds contemplated by the 
legislature would be grounds other than 
those mentioned in sub-clause (a) of 
O 23, R 1(2) Civil P C. Finally we find 
that where the Legislature intended that 
the words should be used and read as 
e]usdem genens they have been incor- 
porated in the same sentence or m the 
same clause For instance, in Order 47, 
Rule 1 CPC, which is the provision 
for review the words "any other suffi- 
cient reasons” have been used in the same 
sentence in which the words "mistake 
or error apparent on the face of the 
record* have been used. This would 
clearly mean that the words "any other 
sufficient reasons would have to be read 
ejusdem genens with the words "mis- 
take or error on the face of the record ’ 
On the other hand, the Legislature in its 
wisdom thought it fit m Order 23 Rule 
1 C. P C. to incorporate the grounds for 
leave to withdraw the suit m two sepa- 
rate and independent clauses The rule 
cf ejusdem genens m our opinion, 
would apply only if the general words 
follow die specific words in the same 
sentence or m the same clause But it 
would not apply if the words are employ- 
ed m a different sub-clause altogether 
and are not associated or coupled to- 
gether ” 

31 From the above discussion, it Is 
clear that there are two conflicting views 
on the question of interpretation of the 
expression ' other sufficient grounds ’ oc- 
curring in Order 23 Rule l{2)(b) C. P C. 
The decisions relied upon by Sn Chouta 
the learned Counsel appearing on behalf 
of the respondents in support of the 
view that both the clauses of that Rule 
should not be read ejusdem generis” 
have been rendered subsequent to the 
Full Bench rulings relied on by Sri 
Reddy In the said rulings, the Full 
Bench decisions have been ref erred to and 
not followed and therefore a question 
arises as to which view is more in con- 
sonance with the intention of the Legis- 
lature in enacting Order 23 Rule l(2)(b) 
CPC The preponderance of authority 
is, if 1 may say so, slightly m favour of 
the view that the expression "other suffi- 
cient grounds” means 'grounds’* analo- 
gous to "formal defects ’ I may, however. 


Bhimappa (Venkataswami J) AIR. 

mention that no decision of this Court 
bearing on this question has been brought 
to my notice at the Bar 
32- With all respect to the learned 
Judges composing the Full Benches of the 
High Courts of Bombay and Allahabad, 
whose decisions have been strongly relied 
upon by Sn H. F M. Reddy, the view 
as expressed in the three decisions of the 
High Court of Onssa Madras and Jammu 
and Kashmir, appeals to me I would, 
therefore, prefer, with respect the view 
followed by those High Courts It is also 
to be seen from those decisions that the 
views of the High Courts of Calcutta and 
Lahore are also in accord with them, 

33 I have earlier set forth some of 
my views as regards the Full Bench 
decisions of Bombay and Allahabad. 
There may be cases in which a plaintiff 
may have to fail on account of an ex- 
cusable failure on his part or some un- 
avoidable misfortune In such an even- 
tuality grave and irreparable injury 
would be caused, if such a plaintiff is 
not allowed to withdraw from the suit 
with liberty to file a fresh suit on the 
same cause of action. It may even be 
possible that on account of a mistake of 
the Counsel of his choice his case may 
be seriously Jeopardised Such a case 
appears to have arisen for consideration 
in a case reported in AIR 1946 Lah 429 
That was a case in which the plaintiff 
was bound to fail on account of the ap- 

E llant’s case having been mishandled by 
i Advocate In such a case Dm Mo* 
hamed, J speaking for the Division Bench 
held that the matter was fully covered 
by the words "other sufficient grounds i 
In making a reference to this case I do 
not wish to be understood as subscnb-| 
ing to a proposition that the Court has 
absolute discretion while exercising jurU'l 
diction under O 23 R l<2)(b) The dis- 
cretion involved m the exerase of i™ 3 
jurisdiction is judiaal depending on the 
facts and circumstances of each case 
34. In my opinion, the interpretation 
placed on the expression "other sufficient 
grounds”, occurring in the sub-rule m 
question, that the 'grounds’ referred to 
should be analogous to "formal defect 
in clause (a) of Order 23 Rule 1(2) w°u 1<J 
also give nse to a curious result On s 
plain reading of clause (a) it would oe 
clear that for a plaintiff to withdraw 
from the suit with liberty it would noi 
be sufficient for him to show that the 
suit suffers from a formal defect sucn 
as any of those specified in the PriVS 
Council case reported in 13 MIA 160 He 
should also satisfy the condition that the 
suit would fail on account of such 'formal 
defect” This latter condition, to ms 
mind, is stringent one The Legislature 
has not thought fit to impose this conchy 
tion m so far as * other sufficient grounds 
in clause (b) are concerned. If the view 



1969 T. V. Panchayat v. DivL Commr. (FB) (Chandrashekhar J.) [Prs. 34-39] Mys. 149 


that the "grounds” in clause (b) should 
be analogous to "formal defects” in 
clause (a) is accepted it would mean that 
the Legislature had done away with that 
condition in the case of a "ground” 
which is merely analogous to it. In other 
words, it would be sufficient for a plain- 
tiff to make out a ground which merely 
bears resemblance to a "formal defect” 
to withdraw from the suit, provided the 
Court finds it sufficient, whereas if a 
"formal defect”, in the real sense of the 
term, is made out he has further to ful- 
fil the condition that the suit would fail 
on that account 

To put it in yet another way, a defect 
which is something less than a "formal 
defect” in clause (a), but is merely ana- 
logous to it will enable a plaintiff to 
withdraw from a suit, without further 
fulfilling the condition regarding failure 
of suit as envisaged in clause (a). Such an 
anomaly cannot reasonably be attributed 
to a Legislature. 

35. The words "other” and "sufficient” 
appearing in clause (b) cannot be said 
to be without significance. Given its 
plain meaning in the context in which 
the word “other” appears, it refers to 
something other than a "formal defect”. 
The word "sufficient” makes it obligatory 
on the part of the Court, to come to a 
conclusion as to the existence of grounds 
and the sufficiency or otherwise thereof, 
before allowing a plaintiff to withdraw 
from a suit. The words "formal defects” 
obviously are referable to only defects in 
form as distinguished from defects of 
substance. As observed earlier, it is possi- 
ble to think of cases failing on account of 
unavoidable events, and not attributable 
to the merits of the case. It is reasonable 
therefore to conclude that the Legislature 
intended to make provision not merely 
for "formal defects" but also for more 
serious defects, while allowing a plain- 
tiff to withdraw from a suit. 

36. For these reasons also, I am not 
persuaded to agree with Sri H. F. M. 
Reddy that the defects envisaged in 
clause (b) of the Rule in question should 
be analogous to "formal defects” as laid 
down in clause (a) of the same Rule 

37. In the light of the above discus- 
sion, I hold that the words "other suffi- 
cient grounds” occurring in Clause (b) of 
sub-rule (2) of R. 1 of Order 23, C. P. C. 
should be read independently of the 
words "formal defects” occurring in clause 
(a) of that Rule. I am further of the 
view that the meaning to be given to 
the words "other sufficient grounds” 
should not be limited to the grounds 
afforded by the defects which are 
analogous to formal defects referred 
to in clause (a), as it would be unneces- 
sarily restricting the provisions of Order 
23, Rule 1 C. P. C. which has invested 
the Court with powers to allow with- 


drawal from the suit ex debito justitiae 
in cases where such a prayer is not 
covered by clause (a) of that Rule. 

38. In the result, the petition deserves 
to fail and is dis miss ed 

39. In the circumstances of the case, 

there will be no order as to costs. 
MVJ/D.V.C. Petition dismissed. 
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M. SADASIVAYYA, G. K. GOVINDA 
BHAT & D. M. CHANDRASHEKHAR, JJ. 
_ Thyavanige Tillage Panchayat, Peti- 
tioners v. Divisional Commissioner, 
Bangalore Division, Respondent. 

Writ Petns. Nos. 278, 290, 273, 307, 316, 
348, 295, 387, 112, 114, 219 & 305 of 1968, 
D /- 4-4-1968. decided by Full Bench on 
Order of Reference made by Govinda Bhat 
and M. Sadanandaswamy, JJ„ D /- 6-3- 
1968. 

(A) Panchayats — Mysore Village Pan- 
chayats and Local Boards Act (10 of 1959), 
S. 3(2) — Mysore Village Panchayats 
Declaration of Villages (Procedure) Rules 
(1959) — Action under S. 3(2) — Consul- 
tation with Taluka Board is not manda- 
tory but only directory. (1963) 1 Mys U 
150, Overruled. 

Per Full Bench : — 

Consultation with the Taluk Board 
provided under Section 3(2) of the Act is 
not mandatory but directory and failure 
to so consult does not render the action 
taken under Section 3(2) invalid or 
inoperative. (1963) 1 Mys LJ 150, Over- 
ruled. Case law discussed. (1966) 1 Mys 
LJ 444, Approved. (Para 40) 

_ Whether the requirement of consulta- 
tion with another body is mandatory or 
directory, depends upon several factors 
— the object of such consultation, and 
the status and the character of the body 
required to be consulted. Where consul- 
tation is required with an authority 
which may merely provide useful infor- 
mation, such consultation is generally of 
less importance than when consultation 
is required with an authority which 
represents interests whose public or 
private rights may be affected by 
the action proposed by the consul- 
ting authority. As the Taluk Board is 
not an authority representing the villages 
likely to be affected by any alteration of 
area under Section 3(2), the requirement 
of consultation with the Taluk Board 
under Section 3(2) is for the general 
guidance of the Government or its dele- 
gate, rather than for safeguarding the 
rights or interests affected. (Paras 22, 31) 

(B) Constitution of India, Art. 22G — 
Mysore Village Panchayats and Local 
Boards Act (10 of 1959), S. 3(2) — Action 

IL/LL/E983/68 
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taken under S 3(2) is not a quasi-jndi- 
eial but an administrative act — It is 
hcwever amenable to judicial review 
under Art. 226 AIR 1950 SC 222 & AIR 
1967 SC 29a Foil. (Per Full Bench) 

(Para 44) 

(C) Panchayat3 — Mysore Village Pan- 
ebayats and Local Boards Act (10 of 1959), 
S 3(1)(2) — Notification under S 3(1) 
constituting two villages out of existing 
one — No prior declaration under S 3 
(2) that existing village has ceased to exist 
— Notification is illegal. (Per Division 
Bench) 

Where the area of a village as defined 
under the Act comprises of certain re- 
venue villages the Government cannot 
change the status of one or more of 
such revenue villages to the status of 
"village as defined under the Act with- 
out first declaring that the existing vil- 
lage comprising of the revenue villages 
has ceased to exist. (Para 47) 

Cases Referred Chronological Paras 
(1567) AIR 1967 SC 295 (V 54) - 
(1966) Supp SCR 311 Barium 
Chemicals Ltd. v Company Law 
Board 

(1067) AIR 1967 SC 1048 (V 54) = 

(1967) 2 SCR 631 Khambalia 
Municipality v State of Gujarat 
(1966) AIR 1966 SC 81 (V 53) 


43 


(1965) 3 J>CR_536 Dwarkanath v 
Income 


42 


20 


2, 15 


neeme Tax Officer 
(1966) AIR 1966 SC 1987 (V 53) = 

(1967) 1 SCR 27 Chandra Mohan 
v State of U P 

(1966) 1966-1 Mys LJ 444 = 

(1966) 6 Law Rep 350 Town 
Panchayat Committee Konnur 
v State of Mysore 
(1963) 1963-1 Mys U 150 
ILR <10631 Mys. 326 K. Venkate- 
gowda v State of Mysore 2, 15 

(1962) AIR 1962 SC 1344 (V 49) = 

(1962) 1 Lab LJ 656 U R. Bhatt 
v Union of India 15 16 

(1961) AIR 1961 SC 849 (V 48) = 

1961 (2) Cn LJ 12, Ban wan Lai 
Agarwal v State of Bihar 10 12, 21 
(1960) AIR 1960 SC 444 (V 47) = 

(1960) 2 SCR 260 Ram Dngraj 
Knar v Raja Sri Amar Krishna 
Narain Singh 1L 37 

(1959) AIR 1959 SC 107 (V 46) = 

1959 SCR 1440 Radheshyam v 
State of M. P 43 

(19a7) AIR 1957 SC 912 (V 44) - 
1958 SCR 533 State of U P 
v Manbodhanlal Snvastava 13 16 

(1950) AIR 1950 SC 222 (V 37)- 
1950 SCR 621 Province of 
Bombay v Khushaldas 
(1945) AIR 1945 FC 67 (V 32) = 

ILR (1945) KFC 98 Biswanath 
Khemka v King Emperor 
(1917) AIR 1917 PC 142 (V 4), 
Montreal Street Railway Co. v. 
Normandin 


43 


17 


5 G Doddakale Gowda, for Respondent 
No I 

CHANDRASHEKHAR J — A Divi- 
sion Bench of this court has referred to 
this Full Bench the following two ques- 
tions of law 

(1) Whether consultation with the 
Taluk Board provided under Sea 3(2) 0 ! 
the Act (The Mysore Village Panchayats 

6 Local Boards Act 1959) is mandatory 
and the failure to consult renders the 
action taken Invalid and inoperative? 

(2) Whether action taken under Sea 
3(2) of the Act is not amenable to review 
under Article 226 of the Constitution 0 * 
India? 

2 The reference of the first of three 
two questions was necessitated by the 
conflict between decisions oi two Dnv* 
son Benches of this Court. In K Ven- 
kategowda v State of Mysore (1962) 1 
Mys LJ 150 the Bench consisting of 
Somnath Ij er and Mr Iqbal Hussain, JJ«» 
held that the notification impugned In 
that case, made under Sea 3(2) of the 
Mysore Village Panchayats and Local 
Boards Act, 1959 (hereinafter referred to 
as the Act) could not be sustained as it 
was not made after consultation with the 1 
Taluk Board. In Town Panchayat Cara 1 
mittce Korrnur v State of Mysore, llvooi 
1 Mys U 444 another Bench consisting 
of Tukol and Bhimlah, JJ held that con 
sultabon with the Taluk Board under 
Section 3(2) of the Act is not mandatory 
and failure or absence of such consulta- 
tion, does not invalidate such Notification. 
The earlier Bench decision does not ap- 
pear to have been brought to the notice 
of the later Bench which has taken a 
contrary view 

3. It is convenient to set out the 
relevant provisions of the Act and of the 
Mysore Village Panchayats Declaration 01 
Villages (Procedure) Rules 1959 (here- 
inafter referred to as the Rules) These 
Rules were made by the Government in 
exercise of the powers conferred by Sea 
210 read with Sea 3 of the Act 

4- The word Village’ has been de- 
fined by Sea 2(45) of the Act as an area 
comprising a revenue village or group 01 
revenue villages, winch is declared to be 
a village under the Act 

5 Section 3 of the Act reads-— 

3 Declaration of village — (1) When- „ 
ever the Govt after making such Inauiry 
as may be prescribed, is satisfied, that 
ary area comprising a revenue village 
or a group of revenue villages has a 
population of not less than one thousand 
and five hundred, but not more than ten 
thousand. It shall, by notification in the 
official gazette, declare such area to be a 
village- 
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Provided that the Government may, for 
special reasons and by notification in the 
official gazette, declare any area com- 
prising a revenue village having a popu- 
lation of less than one thousand and five 
hundred, or more than ten thousand, to 
be a village under this Section. 

(2) The Government may, after consul- 
tation with the Taluk Board, by notifica- 
tion, at any time — 

(a) include within any village or ex- 
clude from any village, any revenue 
village, or 

(b) declare that any area shall cease to 
be a village. 

(3) A village having a population of 
not less than five thousand and an annual 
income estimated at not less than ten 
thousand rupees may be declared by the 
Gover nmen t by Notification to be a Pan- 
chayat town. 

Explanation : — For purposes of the 
Section 'population’ means the popula- 
tion determined in such man ner as may 
be prescribed. 

Rule 4(2) of the Rules reads: 

(2) The group of revenue villages shall, 
as far as may be practicable, be made 
with 'due regard to geographical conti- 
guity and facility of communications be- 
tween the different revenue villages in 
the group. 

Rule 5 reads: 

The lists prepared under Rule 3 along 
with such other particulars as the Gov- 
ernment may require shall be sent to 
the Commissioner who shall with ms 
remarks thereon forward them to the 
Government 

6. Rule 6 provides that on receipt of 
the lists and the particulars under R. 5, 
the Government shall consider the 
suitability of the proposals made, and 
subject to such modifications as it deems 
fit publish a notification specifying the 
areas comprising single revenue villages 
or groups of revenue villages proposed, 
to be declared as village under sub-sec- 
tion (1) of Section 3 and also the villages 
proposed to be declared as Panchayat 
Towns under sub-section (3) of Section 
3. 

7. Sub-rule (2) of Rule 6 provides 
that a notification under sub-rule (1) 
shall require all persons likely to be 
affected by the declaration, to send their 
objections or suggestions before the date 
to be specified in such notification. 

8. Rule 7 provides that the Govern- 
ment shall consider the objections and 
suggestions, if any, received by it, and 
after ascertaining such further particulars 
from the Deputy Commissioner, as the 
Government may deem necessary and 
it deems fit, after giving an opportunity 
to be heard to any person who has sent 
his objections or suggestions, determine 
the revenue villages and groups of reve- 


nue villages to be declared as villages 
under sub-section (1) of Section 3 and 
the villages to he declared as Panchayat 
Towns under sub-section (3) of Sea 3. 

9. Sub-section (2) of Section 3 of the 
Act _ confers on the Government a dis- 
cretionary power to include or to exclude 
any revenue village from a Panchayat 
village or to declare that any area has 
ceased to be a village. But the question 
is if the Govt, chooses to exercise that 
power whether consultation with the 
Taluk Board before exercise of such 
power, is mandatory or directory. 

10. The distinction between the terms 
’mandatory’ and 'directory’ was explain- 
ed thus in Banwarilal Agarwala v. State 
of Bihar, AIR 1961 SC 849 at p. 851: 

"The non-observance of a mandatory 
provision involves the consequence of 
invalidity of the action purported to be 
done under that provision. While non- 
observance of a statutory provision which 
is directory does not entail the conse- 
quence of such invalidity whatever other 
consequences may occur.” 

11. The Supreme Court has made it 
dear in Rani Drigraj Kuar v. Raja Sri 
Amar Krishna Narain Singh, AIR 1960 
SC 444 that a directory provision is not 
the same thing as a discretionary provi- 
sion. A provision giving discretionary 
power leaves the donee of the power free 
to use or not to use it at his discretion. 
A directory provision, however, gives no 
discretionary power to do or not to do 
the thing directed. A directory provision 
is intended to be obeyed but a failure to 
obey it does not render a thing other- 
wise duly done a nullity. 

12. As stated by the Supreme Court 
in Banawarilal’s case, AIR 1961 SC 849 
it has been recognised again and again 
by the courts that no general rule can be 
laid down for deciding whether any 
particular provision in a statute is man- 
datory or only directory. In each case 
the Court has to decide the legislative 
intent. Did the Legislature intend in 
m akin g the statutory provision that non- 
observance of it would entail invalidity 
or did it not? To decide this we have to 
consider not only the actual words used 
but the scheme of the statute, the intend- 
ed benefit to public or what is enjoined 
by the provisions, and the material danger 
to the public by the contravention of the 
same. 

13. The use of the word ’shall’ in a 
statute, as has been pointed by the Sup- 
reme Court in State of U. P. v. Manbo- 
dhan Lai Srivastava, AIR 1957 SC 912 
at p. 917, though generally taken in a 
mandatory sense, does not necessarily 
mean that in every case it shall have 
that effect, that is to say, that unless the 
words of the statute are punctiliously 
followed, the proceeding or the outcome 
of the proceeding, would be invalid. In 
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this context, the Supreme Court quoted 
with approval the following passage In 
Crawfords Statutory Construction, Art. 
261 at page 516 (1940 Edition) 

"The question as to whether a statute 
is mandatory depends upon the intent 
of the legislature and not upon the lan- 
guage m which the intent is clothed. The 
meaning and the intention of the legis- 
lature must govern, and these are to be 
as cer tamed, not only from the phraseo- 
logy of the provision, but also by consi- 
dering its nature its design and the con- 
sequence which would follow from con- 
struing it the one way or the other " 
14 In Section 3(2) of the Act, the 
word shall has not been used, nor has 
the word, 'may been used to govern the 
words consultation with the Taluk 
Board though the word ’may’ imme- 
diately precedes the words * after consul- 
tation with the Taluk Board it seems 
to us that that word governs only clauses 
(a) and (b) of that sub-section and not 
the words after consultation with the 
Taluk Board Even though, the word 
shall has not been used with reference 
to the words * after consultation with the 
Taluk Board, it appears to us that the 
sub-section enjoins consultation with the 
Taluk Board before the powers conferred 
by that sub-section are exercised by the 
Government It is not left to the discre- 
tion of the Government to consult or not 
to consult the Taluk Board But the ques- 
tion is still whether the requirement of 
consultation with the Taluk Board is 
mandatory or only directory 
15 In (1963) 1 Mys. U 150 while 
holding that non-consultation with the 
Taluk Board rendered the notification 
under Section 3(2) invalid, the Division 
Bench has not considered the question 
whether the requirement of Sec 3(2) is 
mandatory or directory In the later case, 
(1966) 1 Mys U 444, this question has 
been considered and Tukol, J who spoke 
for the Bench, said thus at p 448 

In support of his argument (that con- 
sultation with Taluk Board was only dis- 
cretionary) he (the learned counsel ap- 
pearing for respondent 3) has drawn our 
attention to the decision of the Supreme 
Court in U R Bhatt v Union of India, 
AIR 1962 SC 1344 m which it has been 
laid down that Art 320 (3) (c) of the Con- 
stitution of India 13 not mandatory and 
that the absence of consultation with the 
Public Service Commission does not 
afford the Government servant a cause 
of action in a Court of law According 
to Art. 320 (3) (c) the Public Service Com- 
mission ' shall be consulted on all dis- 
ciplinary matters affecting a person serv- 
ing in a civil capacity ” The 

wording of S 3(2) of the Panchayats 
Act is that the 'Government may after 
consultation with the Taluk Board " 


considering the wording of this sub-sec- 
tion, we are clear in our mind that con- 
sultation. with the Taluk Board is not 
mandatory ” 

16 In U R Bhatt e case AIR 1962 SC 
1344 the Supreme Court followed Its ear- 
lier decision in AIR 1957 SC 912 which 
sets out the reasons for holding that the 
requirement of consultation with the 
Public Service Commission under Art 
320(3)(c) is only directory and not man- 
datory Sinha J (as he then was) speak- 
ing for the Court in that earlier case 
said thus at page 917 

Does the Constitution provide for the 
contingency as to what is to happen in 
the event of non-compliance with the 
requirements of Art. 320 (3) (c)? It does 
not either m express terms or by impli- 
cation, provide that the result of such a 
non-compliance is to invalidate the pro- 
ceedings ending with the final order of 
the Government.” 

17 The Supreme Court relied on the 
decision of the Judicial Committee of 
the Pnvy Council in Montreal Street 
Railway Company v Normandm, AIR 
1917 PC 142. m which the question moot- 
ed was whether the omission to revise 
the jury lists as directed by the statute, 
had the effect of nullifying the verdict 
given- by a jury Holding that the irre- 

nties in the due revision of the jury 
will not ipso facto avoid the verdict 
of a jury Their Lordships of the Pnvy 
Council observed. 

"When the provisions of a statute relate 
to the performance of a public duty and 
the case is such that to hold null and void 
acts done m neglect of this duty would 
work serious general inconvenience or in- 
justice to persons who have no control 
over those entrusted with the duty and 
at the same tune would not promote 
the main object of the Legislature it has 
been the practice to hold such provi- 
sions to be directory only, the neglect of 
them, though punishable not affecting 
the validity of the acts done 

18. The Supreme Court also referred 
to the decision of the Federal Court in 
Biswanath Khemka v The King Emperor 
AIR 1945 FC 67 in which the Federal 
Court held that non-compliance with the 
provisions of Section 256 of the Govern- 
ment of India Act, 1935 requiring con- 
sultation between public authorities 
before the conferment of magisterial 
powers or of enhanced magisterial powers 
would not render invalid or inoperative 
the appointment of Magistrates other- 
wise regularly and validly made. 

19 Following the aforesaid decisions 
of the Pnvy Council and the Federal 
Court, the Supreme Court said that Art 
32D(3)(c) is not in the nature of a rider 
or proviso to Art. 311 and does not con- 
fer any rights on a public servant and 
that the absence of consultation or any 
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irregularity in consultation cann ot af- 
ford him a cause of action in a court of 

law. , . 

20. In Chandra Mohan v. State of 
U P AIR 1966 SC 1987 the question 
•that arose before the Supreme Court was 
whether the failure to consult the High 
Court under Art 233 before making the 
appointment of District Judges, would 
render such appointment invalid. Subba 
Rao C. J- who spoke for the court said 
at page 1990: 

" . . The Constitutional mandate is 

dear! lie exercise of the power of .ap- 
pointment by the Governor is condition- 
ed by his consultation with the High 
Court, that is to say, he can only_ appoint 
a person to the post of Di^rt-Tudgiyn 
consultation with the High Court- 
obiect of consultation is apparent Tn 
High Court is expected to . Imow . better 
than the Governor m regard to the suit 
ability or otherwise of a person, belong- 
ing either to the 'judicial stuvice OT to 
the Bar to be appointed as a District 
Sge Therefore a duty is enjoined on 
the Governor to make the appointment 
g e c? ns Xtion with a body which ^ the 

appropriate au *°^ ty g- 0 ^ons (of the 
Constitution) ‘indicate . exer- 


consultation with the Public Service 
Commission under Art. 320 (3) (c) of the 
Constitution is only directory while con- 
sultation with the High Court under 
Art. 233 of the Constitution and the re- 
quirement to consult the M i n i n g Board 
under Section 59 of the Mines Act, are 
mandatory. The prindple that can be 
gathered from these three decisions of the 
Supreme Court, appears to be that whe- 
ther the requirement of consultation with 
another body is mandatory or directory, 
depends upon several factors — the object 
of such consultation, and the status and 
the character of the body required to be 
consulted. 

23. In regard to the consultation with 
the Hi g h Court under Art. 233 of the 
Constitution, the Supreme Court consi- 
dered that the purpose of consultation 
with the High Court is so important that 
the duty of consulting the High Court 
should be regarded as being integrated 
with the power of the Government to 
make the appointment of Dist. Judges. _ In 
regard to consultation with the Mining 
Board, the composition of that Board 
(which consists of representatives of the 
persons afiected by the intended regu- 
lations) and the public benefit likely to 
result from consultation with such an 
important body in complex problems of 
^ fhp nower can uc the mining industry, render such con- 

rise of die Power t^dthe^PO the mandatory. In regard to . consul- 

erased only in consutiati ^ „ ^ the Public Service Commis- 

aesigna c,mnimp fYnrrt. felt that havir 


person or persons - 
21. In AIR 1961 SC 849, the 

that arose for decision by the Supreme 

wheter the 

gave the following reasons for hoWmg 
that the consultation with the 

e “?v 2? 0t t£t aS^MtaioE Bo “ d 

Board is asSLation to 

SSise b V*& d .o I public 

oSt ‘recuLemmt of 


xation WiUl tilt: ruuut. — 

sion, the Supreme Court felt that havir 
regard to the valuable safeguard given 
to a civil servant under the provisions of 
Art 311 of the Constitution, failure to 
consult the Public Service Commission, 
before imposing a punishment merely 
amounts to an irregularity not affecting 
the validity of the exercise of the power 
by the Government to inflict a penalty 
on a civil servant. 

24. The legal position as to when a 
provision is mandatory or _ directory, is 
succinctly summed up thus in Crawfords 
Statutory Construction in Art. 266 at 
page 529: 

"As a general rule, a statute which 
regulates the manner in which public 
officials shall exercise the power vested 
in them will be constructed as directory 
rather than mandatory, especially where 
such regulation perta i ns to uniformity, 
order and convenience and neither pud- 
lie nor private rights will be inj'ured or 
impaired thereby.” 

25. To determine to which of the 
two categories, consultation with the 
Taluk Board (required under Section 6 
(2) of the Act) falls, we have to ascer- 
tain the object of such consultation, the 
status and composition of that body 
which is required to be consulted. 

26. In the Monograph, "Delegated 
Legislation in India” prepared under the 
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ausp-ces of the Indian Law Institute, con- 
sultation before exercising the rule mak- 
ing power under a statute, has been divid- 
ed Into two broad categories ( 1 ) official 
consultation and (u) consultation with 
statutory boards and advisory bodies. 
Examples of official consultation are con- 
sultation with the Reserve Bank before 
making rules under the Banking Com- 
panies Act, consultation with the Election 
Commission before making rules under 
th° Representation of the People Act, and 
consultation with the High Court before 
making rules under Section 10 of the 
Merchants Seamen (Litigation) Act, 1943 

27. The object underlying the first 
category of consultation, is not so much 
to afford opportunity to affected interests 
to participate in rule-making as to place 
an obligation on the Government Depart- 
ment to seek assistance from some other 
agency m framing rules The object 
underlying consultation with Statutory 
Boards and Advisory Committees which 
are generally composed of nominated offi- 
cials and persons represen tmg affected 
in*ere'ts appears to be to afford some 
opportunity to the affected interests to 
canvass their views and suggestions 
before the Government 

28 The learned counsel for the peti- 
tioners argued that under Section 3(2) of 
the Act the duty to consult the Taluk 
Board is so integrated with the exercise 
of the power under clauses (a) and (b) 
of that sub-section, that the power can 
be exercised only m consultation with 
the Taluk Board and not otherwise. 

29 Rules have not been made m re- 
gard to the consultation under Section 
3(2) of the Act. The authority required 
to be consulted under Section 3(2) Is the 
Taluk Board and not the Panchayat of 
the village which may be affected by the 
proposed inclusion or exclusion of a 
revenue village or by the proposed cessa- 
tion of any area being a village The in- 
terest of file Taluk Board will not be 
affected by any such inclusion or exclu- 
sion of a revenue village from a Pancha- 
yat village nor by cessation of any Pan- 
chayat village The object underlying 
consultation with the Taluk Board ap- 
pears to be that the Government or its 
delegate may inform itself or himself 
better by taking the assistance of the 
Taluk Board, the local authority which is 
likely to have knowledge and information 
of the local conditions about the village 
and in particular about the working of 
the Village Panchayats within its local 
jurisdiction. 

30 Mr B S Patil, learned counsel, 
whom we permitted to intervene and to 
address arguments on the questions 
before us, contended that alteration of 
the area of a Panchayat Village by in- 
clusion or exclusion of revenue villages. 


will affect the electoral rights of people 
and that the legislative intent m Sec 3 
(2) is to ascertain the views of the people 
likely to be affected, through their elect- 
ed body, the Taluk Board. We are unable 
to see how the nght to vote, of the resi- 
dents of any revenue village which Is 
preposed to be included or excluded from 
a Panchayat Village will be affected by 
such inclusion or exclusion. Even after 
such inclusion or exclusion, those red- 
dents will have the right to vote though 
that right to vote may have to be exer- 
cised m an election to a different village 
Panchayat If the legislative intent in 
sub-section (2) of Section 3 was to ascer- 
tain the view of the people, the proce- 
dure provided in sub-section (1) would 
have been provided m sub-section (2} 
also 

31 Where consultation Is required 
with an authority which may merely 
provide useful information, we think 
such consultation is generally of less im 
portanee than when consultation is 
required with an authority which re- 
presents interests whose public or 
private rights may be affected by the 
action proposed by the consulting autho- 
rity As the Taluk Board is not an autho- 
rity representing the villages likely to be 
affected by any alteration of area under 
Section 3(2) we think the requirement 
of consultation with the Taluk Boart 
under Section 3(2) is for the general 
guidance of thq Government or its dele- 
gate rather than for safeguarding the 
rights or interests affected. Further, the 
Government or the Divisional Commis- 
sioner (to whom the Government may 
delegate its powers under Section 3(2)) 
will have other official channels besides 
the Taluk Boards, through which it or* 
he can gather information or knowledge 
relevant to alteration of the area of a 
Panchayat Village. 

32 In the circumstances, we think any 
Invalidation of a notification under Sec- 
tion 3(2) on the ground only of absence 
of consultation with the Taluk Board, 
will create uncertainty, confusion and in- 
convenience among the Village Pancha- 
yats whose areas are purported to be al- 
tered by such notification. Such village 
Panchayats have no control over the 
Government or the Divisional Commis- 
sioner entrusted with the duty of alter- 
ing the areas of such Panchayat Villages. 
Such invalidation of the action of the 
Government or the Divisional Commis- 
sioner will not promote the essential 
legislative aim that alteration of the 
areas of the Panchayat Villages should 
bring about more convenient grouping of 
revenue villages for the purpose of Pan- 
chayat administration. Hence the require* 
xnent of consultation with the Taluk 
Board which regulates the manner of 
exercise of the power under Section 3(2) 
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]by the Government or its delegate, 
should, in our opinion, be construed as 
•directory rather than mandatory. 

33. But the learned counsel for the 
petitioners contended that certain obser- 
vations of the Supreme Court in Khamba- 
lia Municipality v. State of Gujarat, AIR 
1967 SC 1048 while considering analogous 
provisions of the Gujarat Panchayats 
Act, 1961, would show that the require- 
ment of consultation under Section 3(2) 
is mandatory. 

34. Section 9(2) of the Gujarat Pan- 
chayats Act, 1961 reads: 

“(2) After consultation with the Taluka 
Panchayat, the District Panchayat and 
the Nagar or Gram Panchayat concern- 
ed (if already constituted) the State Govt 
may, by like notification, at any time — 

(a) include within, or exclude, from, 
any Nagar or Gram, any local area or 
otherwise alter the limits of any Nagar 
or Gram; or 

(b) declare that any local area shall 
cease to be a Nagar or Gram; 

and thereupon the local area shall be 
so included or excluded, or the limits of 
the Nagar or Gram so altered or, as the 
case may be, the local area shall cease 
to be a Nagar or Gram.” 

There, the question that arose before 
the Supreme Court was whether Section 
9(2) suffers from excessive delegation. 
The majority of the Bench that decided 
that case, took the view that there is no 
excessive delegation while the minority 
view was that that sub-section is invalid 
on account of the vice of excessive dele- 
gation. One of the reasons given by the 
majority for holding that there is no 
excessive delegation is that action under 
Section 9(2) can be taken only after con- 
sultation with the Taluka Panchayat, the 
District Panchayat and the Nagar or 
Gram Panchayat concerned (if already 
constituted). According to the minority 
view, the only restriction on the power 
conferred by sub-section (2) of Section 
9 is the necessity to consult the District 
Panchayat, the Taluka Panchayat, and 
the Nagar or the Gram Panchayat, as the 
case may be. 

35. From the observations _ in_ the 
majority as well as the minority judg- 
ments of the Supreme Court, the learned 
counsel for the petitioners sought to in- 
fer that the requirement of consultation 
under Section 3(2) of the Act is manda- 
tory. 

36. In the first place, there is a mate- 
rial distinction between Section 3(2) of 
the Mysore Act and Sec 9(2) of the 
Gujarat Act While the former requires 
consultation only with the Taluk Board 
but not the village Panchayat or Pan- 
chayats which may be affected by the 
alteration of the area, the latter requires 
consultation not only with the Taluka 


Panchayat and the District Panchayat but 
also with the Nagar or Gram Panchayat 
which may be affected by alteration of 
the area. 

37. The observation in the majority 
judgment that action under Section 9(2) 
can be taken only after consultation with 
the three categories of Panchayats, would 
in our opinion, only mean that the pro- 
vision regarding consultation is not a dis- 
cretionary one leaving it to the option 
of Government to consult or not to con- 
sult those bodies, but is intended to be 
obeyed. As stated by the Supreme Court 
in AIR I960 SC 444 even a directory pro- 
vision is intended to be obeyed; though 
a failure to obey it does not render a 
thing done in disobedience of it a nullity. 
Hence the observation that action under 
Section 9(2) of the Gujarat Panchayats 
Act can be taken only after consultation 
with Panchayats, does not necessarily 
mean that that provision is mandatory 
and not directory. 

_ 38. Even the observation in the mino- 
rity judgment that consultation with the 
three Panchayats is a restriction imposed 
on the exercise of the power under Sec- 
tion 9(2) of the Gujarat Panchayats Act 
does not mean that non-compliance with 
the requirement of such consultation 
which operates as a restriction, neces- 
sarily invalidates the thing done in dis- 
obedience of that restriction. 

39. Thus the observations in both the 
majority and the minority judgments of 
the Supreme Court, or at any rate, the 
observations in the majority judgment 
in Khambalia Municipality’s case, do not 
in any way detract from the conclusion 
we have reached that the requirement of 
consultation with- the Taluk Board under 
Sec. 3(2) of the Act, is only directory and 
not mandatory. 

40. Our answer to the first question 
referred is; Consultation with the Taluk 
Board provided under Section 3(2) of the 
Mysore Village Panchayats and Local 
Boards Act, 1959, is not mandatory but 
directory and failure to so consult does 
not render the action taken under Sec- 
tion 3(2) invalid or inoperative. 

41. Regarding the second question 
referred to this Full Bench the learned 
Special Government Pleader who appear- 
ed for the State, fairly conceded that 
an action taken under Section 3(2) of the 
Act is not outside the purview of judicial 
review under Art. 226 of the Constitution. 
Even apart for any concession made by 
him, the question is well settled by seve- 
ral pronouncements of the Supreme 
Court 

42. In Dwarakanath v. Income Tax 
Officer, AIR 1966 SC 81 Subba Rao, J., 
(as he then was) elucidated the scope of 
Art. 226 thus at pages 84 & 85: 

"This article is couched in compre- 
hensive phraseology and it ex facie con- 



156 Mjs [Prs. 42-46] T V Panchayat y DivL Commr (FB) (Govinda Bhat J) AXB. 


fers a wide power on the High Courts to 
reach injustice wherever it is found. The 
Constitution designedly used a wide 
language in describing the nature of the 
power the purpose for which and the 
person or authority against whom it can 
be exercised. It can issue writs in the 
nature of prerogative writs as understood 
in England, but the scope of those writs 
also is widened by the use of the expres- 
sion nature’ for the said expression does 
not equate the writs that can be issued 
in India with those in England, but only 
draws an analogy from them. That apart. 
High Courts can also issue directions, 
orders or writs other than the preroga- 
tive writs. It enables the High Courts to 
mould the reliefs to meet the peculiar 
and complicated requirements of this 
country Any attempt to equate the scope 
of the power of the High Court under 
Art 226 of Constitution with that of the 
English. Gaurts. tn issue wwts. 

is to introduce the unnecessary procedural 
restrictions grown over the years in a 
comparatively small country like England 
with a unitary form of Government to a 
vast country like India functioning under 
a federal structure Such a construction 
defeats the purpose of the Article itself.” 

43 It is true that an action taken 
under Section 3(2) of the Act is not a 
quasi-judiaal but an administrative act, 
and the Supreme Court has laid down in 
Radheshyam v State ol M. P AIR 1959 
SC 107 that it is well settled that cer- 
tiorari will not lie to correct the errors 
of a statutory body which Is entrusted 
with purely administrative functions. 
(See also Province of Bombay v Khushal- 
das, AIR 1950 SC 222) But an adminis- 
trative act is also amenable to judicial 
review under Art. 226 Explaining the 
scope of judicial review of administra- 
tive acts, this is what Shelat, J said m 
his separate judgment concurring with 
the majority decision m Barium Chemi- 
cals Ltd v Company Law Board, AlH 
1967 SC 295 at p 323 

* Though an order passed In exercise 
of power under a statute cannot be chal- 
lenged on the ground of propriety or 
sufficiency it is liable to be quashed on 
the ground of mala fides, dishonesty or 
corrupt purpose Even if it is passed in 
good faith and with the best of intention 
to further the purpose of the legislation 
which confers the powers, since the 
Authority has to act in accordance with 
and within the limits of that legislation 
its order can also be challenged if it Is 
beyond those limits or is passed on 
grounds extraneous to the legislation or 
if there are no grounds at all for p assing 
it or if the grounds are such that no one 
can reasonably arrive at the opinion or 
satisfaction requisite under the legisla- 
tion. In any one of these situations It 
can well be said that the authority did 


not honestly form its opinion or that 
In forming it, it did not apply its mind 
to the relevant facts.’ 

41. Our answer to the second ques- 
tion is- 

Action taken under Section 3(2) of the] 
Mysore Village Fanchayats and Local 
Boards Act, 1959 is amenable to judicial 
review under Article 226 of the Consii J 
tubon of India. 

(After receipt of the answers on the 
questions referred to the Full Bench the 
filial order of the Division Bench consist- 
ing of Govinda Bhat and M. Sadanand- 
stfamy JJ was delivered on 27-6-68 by— 

45 GOVINDA BHAT J — This mat- 
ter was heard again to-day after the Full 
B finch had answered the two questions of 
la<y referred by us. The petitioner is the 
TJiyavanige Village Panchayat in Chan- 
nagiri Taluk, Shimoga District The res- 
pondent is the Divisional Commissioner, 
B'mgaiure EnVision. 'Trife -pOc/ouira hat 
challenged the Notifications issued by the 
respondent under Section 3(1) of the 
Mysore Village Fanchayats and Local 
Boards Act 1959 hereinafter called the 
Act Though in the wnt petition the peti- 
tioner has challenged several notifications, 
their learned counsel restricted the rebel 
against Exhibits 11’ and ’J only The 
ground on which the said two notifica- 
tions were challenged Is that they contra- 
vened the provisions of Section 3 of th 
Art. 

46 In order to appreciate the contri- 
tion urged by the learned counsel for 
the petitioner It Is necessary to set out 
briefly the relevant facts in their chrono- 
logical order The Act came into force 
ofi 1-11-1959 The object ol the Act as 
stated in its preamble among others, 
v/as to consolidate and amend the laws 
relating to Panchayats. Chapter II of the 
Art, inter alia, provides for establishment 
aJid constitution of Panchayats The peti- 
tioner- panchayat was constituted in the 
year 1960 The area of the Panchayat 
consisted of the following three revenue 
villages; 

1 Thyavanlge 

2 . Miyapura 

3 Nalkundare 


The said three revenue villages were 
declared to be a Village’ as defined 
upder the Act, by a Notification publish- 
ed in the official Gazette dated 25-1-1960, 
issued under sub-section (1) of Section 3 
of the Act. The Panchayat was constitut- 
ed on the basis of the said Notification 
for the village and elections were held. 
The respondent published a Notification 
to the Official Gazette dated 15-11-1967 
ip exercise of the powers conferred under 
silb-section (2) of Section 3 declaring 
fliat the petitioner-village has ceased to 
ba a village That was followed by a 
Notification dated 18th November 1967 
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published in the Official Gazette dated 
20-11-1967 proposing to re-group the said 
three revenue villages as follows:-— 

(a) Thyavanige Panchayat to consist of 

Thyavanige Village , 

(b) Nalkudare Panchayat to consist or 
(1) Nalakudare (2) Miyapura. 

The Petitioner has stated that objec- 
tions were preferred by the Petitioner 
Panchayat and also the villagers concern- 
ed. After the said 'objections were receiv- 
ed, the respondent published a Notifica- 
tion in the Official Gazette dated 14-12- 
1967 declaring the area comprised in tne 
revenue villages of Thyavanige, Miyapura 
and Nalakudare to be Village as defined 
under the Act. That Notification was 
issued under sub-section (11 of Section 3 

the Act. Thereafter file imputed 

Notifications Exhibits H and J dated 
18-12-1967 were published in the Official. 
Gazette dated 20-12-1967. By the Notifi- 
cation Exhibit 'H’ tiie revenue °, 

Thvavanise was declared to be a ag 
and bv the impugned Notification Exhibit 

Vpfthe SveSSe Stages of Miyap«? 

Nalkudare were declared to be a 

The Notification Published in Official 

Gazette dated 14-12-1967 If dated 

tottorpaSed'to to 

*?£££ S 1 tat TO ?ub lg£d 1M2- 

1967 subsequent to ttiss No ’toaUon un >der 

s^?aa - & - 

-.on, 'Notification’ means a noti- 

revenue administration- 
Explanatiom (omitted as 
Section 2(45): 'Village means yaj 

SFSSffi ^S'which ^declared to 

b VecS£ s f IS: 

tion for the purpose of this Wn 
tion, reads thus : • 

s SETA ' s gS 

S!t‘ B saute“'SS , tot“sj« ZTSZSS 

ts%m snrhfjg'gt x t 

area to be a village. 


' ' 

or more than ten thousand, to be a vii- 
lage under this Section. 

(2) The Government may, after consul- 
tation With the Taluk Board, by notifica- 
tion at any time — 

(a) include within any village or ex- 
clude from any village any revenue vil- 
lage, or 

(b) declare that any area shall cease to 
be a village. 

(3) (omitted as unnecessary).” 
Sub-section (1) of Section 3 provides 

for the declaration of any area to be a 
’village’ as defined under the Act 
Such a declaration can be made 
only by notification in the official 
gazette. Where an area is declared to be 
a village as defined, sub-section (2) of 
Section 3 empowers the Govt, which 
power has been delegated to the respon- 
dent to include within any village or ex- 
clude from any village any revenue vil- 
lage or declare that any area shall cease 
to be a village. The inclusion or exclusion 
of any revenue village from a village as 
defined or declaration that any area shall 
cease to be a village can be made only by 
a notification which means notification 
published in the Official Gazette. - 

47. By the Notification published in 
the official gazette dated 25-1-1960, the 
three revenue villages of Thyavanige, 
Miyapura and Nalkudare having been 
declared to be a village under the 
Act, any revenue village included 
in the petitioner village can be 
excluded therefrom only by notifica- 
tion under sub-section (2) of Section 3. 
The respondent has not excluded any 
revenue village from the petitioner-vil- 
lage. By the Notification published in the 
Official Gazette dated 15-11-1967 made in 
exercise of the power under sub-section 
(2) of Section 3, the petitioner-village was 
declared to have ceased to be a village . 
Thereafter, it was within the power of 
the respondent to declare any area to be 
a ’village’ under sub-section (1) of Sec- 
tion 3. Proposals thereto were made by 
the Notification published in the Official 
Gazette dated 20-11-1967 proposing to 
constitute two villages. After the objec- 
tions were received, a Notification was 
issued in the Official Gazette dated 14-12- 
1957 declaring the aforesaid three reve- 
nue villages to be a 'village under the 
A"t The result of the said Notification 
was that the status quo as before 15-11- 
1957 was restored. Subsequent to_ 14-12- 
1967, no notification was issued in res- 
noct of the petitioner village declar- 
ing it to have ceased to be a 


a 

Provided that the Government ma^ “JE “ xh e action as” contemplated in 
for special reasons and by nofifirataonm gned Notifications could not have 

the official gazette, ^J/^oup o£ been taken without declaring that the 

^,\£“”batf2(a population of area has ceased to be a vtose under 
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Bub-section (2) of section 3 The impugn- 
ed Notifications are clearly illegal and 
consequently we quash the said Notifi- 
cations Exhibits ‘H and 'J in so far as 
the Petitioner-Panchayat is concerned. 

48. No costs. 

MVJ/D V C Order accordingly 
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A R SOMNATH IYER J 
Gambli, Plaintiff-Appellant v K. Rama- 
fcnshnappa and others, Defendants-Res- 
pondents. 

Second Appeal No 823 of 1963 D/- 
0.2-6-1968 against judgment and decree 
of second Addl. Dtst J, Shimoga, D/- 22- 
6-1963 

Tort — Negligence — Vicarious Iiabi- 
hty — Relationship of master and ser- 
vant — * Not dependent on instrumentality 
through which selection of servant is 
made — Suit for compensation for negli- 
gence of driver — Not invalid for non- 
joinder of authority selecting him for ap- 
jromtment — Civil P. C. (1908), O 1, 

The relationship of master and servant 
to no extent depends upon the instru- 
mentality through which the selection of 
the servant is made That relationship 
comes into existence when the person 
selected as servant becomes the servant 
of the master, and the master then be- 
comes liable for negligence in a case 
where, the negligence of the servant was 
in the course of his employment. 

(Para 11) 

Where the driver of the bus of Com- 
pany A was negligent in driving in the 
course of employment, the fact that he 
was selected for appointment by Com- 
pany B under the agreement between the 
two companies, could not absolve the 
Company A from liability for negligence 
of the dnver The suit for recovery of 
compensation against the Company A by 
the wife of the person killed m the acci- 
dent due to negligence of the dnver, 
therefore was not unsustainable on the 
ground that the Company B had not been 
impleaded as defendant 

(Para 11) 

V Tarakaram and Chandrasekhar for 
V Krishna Murthy, for Petitioner; K. S 
Puttaswamy (for Nos 1 to 3) and N. 
Bheemacharya (for No 4), for Respon- 
dents. 

JUDGMENT — On August 26 1952, a 
Motor vehicle belonging to a company 
affording transport facilities known as 
the Chikkamagalur Public Conveyance 
Motor Service. Chikkamagalur, which 
Will be referred to as C. P C. M. S and 
which has been referred to as C. P C. 
JL/LL/E995/68 


Ramaknshnappa (Somnath Iyer J } AJdt 

M. S in both the Courts below dashed 
against a culvert and during that acci- 
dent one of the passengers Putta Naika 
was killed. His wife brought a suit against 
the three partners of the C. P C. M. S, 
the dnver of the bus defendant 4 and 
the Canara Motor and General Insurance 
Co Ltd. which was defendant 5, for the 
recovery of a sum of Rs. 8 000/- as com- 
pensation on behalf of herself and on 
behalf of her daughter Devali Bai and 
also Putta Naika’s mother Ammanibat 
She also claimed a sum of Rs 10/- 83 
notice charges. She charged defendant 4 
with rash and negligent driving 

2 In their defence the defendants 
repudiated the allegation that defendant 
4 drove the motor vehicle rashly or 
negligently They contended that the 
compensation claimed was excessive and 
although defendants 1 to 3 did not raise 
any such plea, defendant 5 which is an 
insurance company, very curiously urged 
that the suit was defective for non- 
joinder It was stated that since under 
an agreement between C, P C. M. S and 
another company called the C. P C. 
Ccmpany executed on August 31. 1932, 
the management of the C. P C. M S 
had been entrusted to the CPC. Com- 
pany. the suit which was brought with- 
out impleading the C. P C. Company as 
a party was not maintainable 

3 The Civil Judge upheld the plea of 
actionable negligence and repelled the 
contention that the C. P C. Company was 
a necessary party He made a decree 
favour of the plaintiff for the amount 
claimed by her. 

4 There was an appeal by the three 
partners of the C. P C. M. S and the 
insurance company and, the District 
Judge who heard that appeal accepted 
the contention that the CPC. Company 
was a necessary party and dismissed the 
suit on the ground that it was not main- 
tainable The pi am tiff appeals. 

5 It should be observed that the 
finding of the Civil Judge on negligence 
was not assailed before the District 
Judge. Similarly the assessment of th e 
compensation made by the Civil Judge 
was also not questioned and the limited 
contention urged before the District 
Judge was that the compensation claimed 
on behalf of the daughter was not pay- 
able This contention rested on the argu- 
ment that she was not the daughter of 
Putta Naika. 

6 The relevant part of the District 
Judge’s judgment which refers to the 
restricted argument advanced before him 
reads. 

“The learned counsel for the appel- 
lants at the outset submitted that he was 
not urging anything about the rash and 
negligent driving of the bus by defen- 
dant 4 and conceded that position. In 
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regard to issue No. 2, he stated that the 
only point that he would urge was that 
the daughter who is now according to 
the amended plaint made to appear as a 
dependant of the deceased was not at ah 
even in the womb of the pl a i ntiff at the 
time of the accident and as such propor- 
tionate quantum of the damages would 
have to be reduced.” 

But it is clear that the reference to 
to£?J to a mistake since issue 2 leiers 
to the maintainability of the suit and 
misjoinder and non-joinder of parties and 
the issue which refers to the amount of 
damages is the fourth issue. 

7. So, on behalf of the appellant only 

*S SaftiiT^it wS 6 not maintainable 

aS “SEP SfWS 

SJSg, “2l(i h be SSSed on behalf of 

thf daughter and there should be a pro- 

nortkmate abatonent in regard to damages 
^quantification of the damages made 
by the Civil Judge was not questioned. 

s But the District Judge did not con- 
sider ?he Scond subnusrion 
the claim onbehalfof ^^ghten 
judgment only rested. OD - the 

his Tbdtalt * 

SR'S P C Compmy a defendant 

taken by 

the District JudRe is plaMv -g 
able. His own ftochnfi h drove 

dant 4 who was the driv^wno 

the motor vehicle in e ^+VioPPC 

tih?C th p rK W to select defen- 
ce + A +n work as a driver under the 
CP CMS. Defiant 4 gave evidence 
• £ D W. 5 and. his evidence ^ to the 

^'’mfrnakes 

he is an ^emp oyee ■ ^ com ing into 

pointed byC. P- g-_^°^ e has been select- 
SlT^rk E as^|iver H not,by deiendanto 
1 to 3 but by C. P. C. Co 

«lS<nSlJe ee fo 0 und «jnjible tosay 

CPC. Company was a necessary 

party to the ^pletded^a defendant, 

rar <s c -rf “■ 

three partners of the C. P. 

10. randutansa “ 

C.'p. a c? r c°mpanyEavc evidcnce that the 
salary of defendant 4 was paid out of the 


monies belonging to the C. P. C. M. S. 

I should observe here that C. P. C. M. S. 
is also referred to in the course of his 
evidence as C. P. C. Chikkamagalur. This 
is what Panduranga Prabhu who was 
examined as D. W. 1 for defe n da n ts 1 to 
3 stated; 

"The accounts of the C. P. C. Chikkama- 
galur are entirely different from 
those of C. P. C. Mangalore. Defen- 
dant 4’s salary is given from the 
amounts of the C. P. C. Chikkamagalur. 
The insurance premium for the bus was 
paid from C. P. C. Chikkamagalur’s 
funds.” 

Now the C. P. C. Company, Mangalore 
to which this witness refers is no other 
than the C. P. C. Company and that that 
is so is not disputed. So, what is dear 
from the evidence of this witness is that 
the salary of defendant 4 was paid by 
the C. P. C. M. S. and it is quite intel- 
ligible that it should be so, since, as stat- 
ed by defendant 4 whose evidence was 
accepted by the District Judge he was an 
employee of the C. P. C. M. S. 

11. The District Judge appears to have 
thought that since under the agreement 
Exhibit P-2 which was executed between 
C. P. C. M. S. and C.P. C. Company, the 
C. P. C. Company was entrusted with the 
management of the C. P. C. M. S. with 
the authority to appoint servants for the 
C. P. C. M. S„ the fact that defendant 4 
was appointed as driver by the C. P. C. 
Company, absolved the C. P. C. M. S. 
from liability for the negligence of defen- 
dant 4. The District Judge appears to 
• have thought that although C. P. C. M. S. 
was the master and defendant 4 was the 
servant, C. P. C. M. S. was not liable for 
the negligence of defendant 4, since his 
selection was made by the C. P. C. Com- 
pany What was overlooked by the Dis- 
trict Judge was that the relationship of 
master and servant to no extent depends 
upon the instrumentality through which 
the selection. of the servant is made. That 
relationship comes into existence when 
the person selected as servant becomes 
the servant of the master, and the master 
then becomes liable for negligence m a 
case like the present one, where, the 
negligence of the servant was in the 
course of his employment The view token 
by the District Judge that the C. P. U 
Company was a necessary party and that 
the suit brought without the C. P. C. 
Company being impleaded as a defendant 
was not maintainable, cannot therefore 
be supported. 

12. Although the District Judge re- 
corded no finding on the question whe- 
ther compensation was also claimable 
on behalf of the daughter, a full .argu- 
ment was addressed to this court in re- 
gard to that matter. The argument pre- 
sented on behalf of defendants 1 to 3 
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was that the daughter Devali Bai named 
in the plaint was not the daughter of the 
deceased Putta Naika and that no claim 
on her behalf could, therefore, be made. 
The extremely slender foundation on 
which this argument was constructed was 
an answer given by the plaintiff in her 
cross-examination that the daughter was 
bom eight months after the date of the 
Institution of the suit The suit was 
brought in forma pauperis and the date 
of the application for permission to sue 
in forma pauperis is June 18, 1953 The 
Civil Judge was of the opinion that the 
plaintiff who is an illiterate Lombard 
could not he taken too literally when she 
stated that the daughter was bom eight 
months after the date of the institution 
of the suit and that since m the affidavit 
she produced very soon after the date of 
the presentation of the application Devali 
Bai was named as the daughter of Putta 
Naika that affidavit was more depend- 
able than the evidence given by the illi- 
terate plaintiff in the course of her cross- 
examination 


I am inclined to concur In the view 
taken by the Civil Judge One good reason 
why I should concur m that view is that 
when the plaint was amended on March 
19 1956 the plaintiff stated in the plaint 
that Devali Bai was the daughter of 
Putta Naika The written statements of 
the defendants were produced only sub- 
sequently and in none of the written 
Statements was there a repudiation of the 
allegation that Devali Bai was the daugh- 
ter of Putta Naika. None of the defen- 
dants denied that she was bis daughter 
Not unnaturally there was no issue cover- 
ing the question whether Devali Bai was 
the daughter of Putta Naika. Since the 
fact that Devali Bai was not the daughter 
of Putta Naika was not disputed by any 
of the defendants, it should be taken as 
admitted. The extreme argument that 
Devali Bai was not the daughter of Putta 
Naika was advanced for the first time 
during the course of the arguments be- 
fore the Civil Judge, only, when, in the 
course of her cross-examination the 
plaintiff stated that she gave birth to 
Devali Bai eight months after the date 
of the institution of the suit It is on this 
precarious foundation that the argument 
that no compensation could be claimed 
on behalf of Dewali Bai was constructed 
and it is not surprising that the Civil 
Judge discarded it and the District Judge 
did not even refer to it in the course of 
his judgment 

13 On the discussion so far made, it 
becomes clear that the suit brought 
against defendants 1 to 5 was perfectly 
[maintainable and that it was not neces- 
sary to sustain the suit to implead the 
C, P C. Company which merely managed 
the affairs of the C. P C M. S under an 
I agreement executed between them. 


14. L therefore, allow this appeal and 
reverse the decree of the District Judge 
and restore that of the Civil Judge with 
costs throughout 

ORDER • (12-6-1968) 

15. I make a direction which was not 

made when, my judgment was pronounced 
in this second appeal that the court-fee 
payable on the memorandum of appeal 
which was preferred by the plaintiff in 
forma pauperis, shall be paid by the de- 
fendant to Government 
CWM/DVC. Appeal allowed. 


AIR 1969 MYSORE 160 (V 56 C 30) 
M. SAD AS IVA YYA, J 
M Gurumurthappa, Petitioner v Com- 
missioner. Corporation of the City of 
Bangalore, Respondent 
Criminal Revn. Petn. No 5 of 1968, 
D/- 21-8-1968 against order of second 
Magistrate, Bangalore D /- 6-12-1967 
Criminal P C (1898), S 145 -- Magis- 
trate’s jurisdiction — Foundation of — 
Nature of enquiry ts quasi civil — Right 
of parties 

The foundation of the Magistrate’s 
jurisdiction under S 145 is an apprehen- 
sion of the breach of the peace There- 
fore where the Magistrate after consider- 
ing the materials before him. is satisfied 
that there is no likelihood of a breach of 
the peace the only proper thing for him 
to do is to decline to proceed under the 
section. (Para 4) 


The nature of the enquiry is quasi 
avil it is an incursion by the Criminal 
Court in the jurisdiction of the Civil 
Court It is therefore, necessary that this 
incursion should be carefully circumscrib- 
ed to the extent absolutely necessary for 
discharging the functions laid on the 
Magistrate of preserving the peace 

(Para 4) 

The parties however, have no right to 
get their dispute adjudicated upon by the 
Magistrate nor are they entitled to a deci- 
sion of the dispute It is within the dis- 
cretion of the Magistrate to take action 
or not AIR 1959 SC 960 & AIR 1959 All 
141 (FB), Folk & AIR 1967 Mad 445 (FB) 
Reb on. (Para 4) 

Cases Referred Chronological Paras 
(1967) AIR 1067 Mad 445 (V 54)=* 

1967-1 Mad U 392=1967 Cn U 
1650 (FB) Athiappa Goundar 
v Athiappa Panda ram 4 

(1959) AIR 1959 SC 960 (V 46) = 

1959 Cn LJ 1223. Bhinka V 
Charan Singh 4 

(1959) AIR 1959 All 141 (V 46) = 

1959 Cn U 261 (FB). Ganga Bus 

Singh v Sukhdin f 

KL/KL/F458/68 
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P. S. Devadas, for Petitioner; S. V. 
Subramanyam, for Respondent. 

ORDER : — This is a, revision petition 
directed against the order dated 6-12- 
1967 made by the Second Magistrate, 
Bangalore, in Criminal Miscellaneous 
Case No. 26 of 1967 on the file of his 
Court. The petitioner was the first Party 
in that Criminal Miscellaneous Case and 
the Co mmi ssioner of the Corporation or 
the City of Bangalore was the second 
party. In that case, the petitioner had 
filed an application under Section 145 of 
the Cr. P. C. "alleging that the second 
party had forcibly dispossessed him of 
the schedule land and that there was 
likelihood of a breach of the peace He 
prayed that proceedings under Section 
145 of the Cr. P. C. be taken, that .the 
schedule land be attached and a Receiver 
appointed to manage the said land and 
that a declaration be made that the first 
party was in possession of that land, inn 
learned Magistrate calleh ior 
from the Police. The Police of i Madn vala 
submitted a report to the effect that tiie 
second party had taken possession of this 
S on fS-1967, that the second party 
was in peaceful possession and tiiat there 
was no likelihood of a breach of the 
peace. Accepting that report J* 1 ? a Jj£ 7 
trate made the order dated 6-12-19fa7 
holding that there was nohkehhoodof a 
' breach of the peace and he dismissed 

Se petitioner’s application for proceedigs 

beine taken under Section 145 of th 
CV^P C Aggrieved by the said order. 
Si L? piS ha* filed the present rev,- 
sion petition. 

2 The schedule land is an extensive 
tract of about 135 acres used for racing 
Z?™ Admittedly, the land belongs to 
the Corporation of the City a l° ^ 

According to the petitioner,, he had been 
a lessee of this property since the ^ear 
1954 tifi 3-11-1967 when the forcible 

pSLrton (according to ““tT* 
bv the Corporation. Accordmg to me 
second party, the petitions was only a 

second party also denies SS’VJhS 
forcible possession. It is dated mt tne 
spcond party had power under Section 403 
of the City of Bangalore Municipal Cor- 
poration Act, 1949, to enter on _tlus land. 
It was alleged by the second party that 
■ on 3-11-1967 the second party took posses- 
lon of tiffs land with Police help and has 
Viorvn in DeacGful possession. sincs^ tiisn. 
> Ibe Question as to Aether the petitioner 
the lessee of this land or only a 
li cens ee is the subject-matter of pending 
civil litigation and no opinion canhe^x- 
pressed about it. one way or the other, 

m s! he, Ihe P rnain d Sntention urged by Mr. 

tWe $SSZ£ & 
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possessed on 3-11-1967 by the show of 
overwhelming force and that the Magis- 
trate should have taken proceedings under 
Section 145 of the Cr. P. C. and should 
have declared tigat the petitioner had 
been in possession within a period of two 
months prior to the appearance of the 
parties before him (the Magistrate) and 
should have forbidden any disturbance of 
the petitioner’s possession until evicted in 
due course of law. On the other hand, 
Mr. S. V. Subramanyam the learned Ad- 
vocate for the respondent has contended 
that the allegation that possession was 
forcibly taken on 3-11-1967 has been 
denied by the second party and that 
when the second party has been in peace- 
ful possession and there is no like lihoo d 
of a breach of tiie peace, the Magistrate 
was fully justified in having dismissed 
the petitioner’s application. I have heard 
the arg ument s of both the learned Advo- 
cates. 

4. As pointed out by the Supreme 
Court in AIR 1959 SC 960, Bhinka w 
Charan Singh, the foundation of the 
Magistrate’s jurisdiction under Section 
145 is an apprehension of the breach of 
the peace. Therefore, where the Magis- 
trate, after considering the materials 
before him is satisfied that there is no 
likelihood of a breach of . the peace, the 
only proper thing for him to do is to 
decline to proceed under Section 145 of 
the Cr. P. C. 

As observed in a recent Full Bench 
decision of the Madras High Court re- 
ported in 1 967- 1 Mad LJ 392 — (AIR 1967 
Mad 445) (FB), Athiappa Goundar v. 
Athiappa Pandaram, the preliminary 
order can be made only after the subjec- 
tive satisfaction of the Magistrate that a 
dispute likely to cause a breach of the 
peace exists. If the Magistrate is satis- 
fied tha t there is no likelihood of a 
breach of the peace and therefore does 
not take any action under Section 145, 
the parties have no right to insist that 
their dispute should be adjudicated upon 
by the Magistrate. It would be useful to 
refer to what has been stated, in this 
connection, in Full Bench decision of the 
Allahabad High Court reported m AIR 
1959 ALL 141 (FB), Ganga Bux Singh v. 
Sukhdin. In paras 13 and 14 at page 145, 
this is what has been stated: 

"From the nature of the provisions it 
is dear that the Magistrate has been 
given this power primarily to preserve 
peace. The individual rights are affected 
only inddentally. 

The nature of the enquiry is. quasi 
civiL It is an incursion by the criminal 
Court in the jurisdiction of me cmJ 
Court. It is, therefore, necessary that this 
incursion should be carefully circum- 
scribed to the extent absolutely necessary 
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for discharging the functions laid on the 
Magistrate of preserving the peace . . . 

It is also clear that the parties have no 
right to get their dispute adjudicated 
upon by the Magistrate. Even on the 
receipt of the application the Magistrate 
|may not think any action necessary He 
may not take any action at all under sec- 
tion 145. Code of Criminal Procedure . . 

We need not emphasise that the provi- 
sions of the section clearly indicate 
that the parties, though they may Inform 
the Magistrate, are not entitled under the 
law to a decision of the dispute It Is 
within the discretion of the Magistrate 
to take action or not and he may come 
to a decision or may express his inabi- 
lity to decide the matter” 

In the present case, it cannot be said 
that the refusal of the Magistrate to take 
action under Sec 145 of the Cr P C. 
is arbitrary Though the petitioner had 
alleged that he had been forcibly dispos- 
sessed, the report of the Police was to 
the effect that the second party was In 
peaceful possession and that there was 
no likelihood of a breach of the peace. 
The second party who had taken posses- 
sion of the property was an authority 
under the City of Bangalore Municipal 
Corporation Act who had statutory 
powers in respect of the property of the 
Corporation. There was already a dvll 
litigation pending between the parties. 
It was on a consideration of all these 
factors, that the learned Magistrate came 
to the conclusion that there was no likeli- 
hood of a breach of the peace and that 
no action need be taken under the provi- 
sions of Section 145 of the Cr P Cl The 
petitioner has no right in law, to insist 
that the question of his possession should 
be adjudicated upon by the Magistrate, 
when the Magistrate has reached the 
conclusion that there was no likelihood 
of a breach of the peace. He will have to 
seek his remedy if any, elsewhere and 
not under the provisions of Section 145 
of the Cr P C. There is no good reason 
to interfere In the exercise of the re vi- 
sional jurisdiction, with the order that has 
been made by the learned Magistrate. 

5. In the result, this revision peti- 
tion falls and Is dismissed. 

DGB/D V C, Petition dismissed. 

AIR 1969 MYSORE 162 (V 56 C 31) 
FULL BENCH 

M. SADASTVAYYA. G K. GOVINDA 
BHAT AND D M. CHANDRASHEKAR, 

M. A. Sharada Bah Petitioner v State 
of Mysore and others. Respondents. 
i0 Writ Petn. No. 2101 of 1965, D/- 4 4 - 

KL/LL/F3 87/68 ' 


Houses and Bents — Mysore Bent Con 
trol Act (22 of 1961), Ss. 4(2) and (I), 6 
8 and Pre. — Mysore Bent Control Rule 
(1961), E. 3{i*) — Scheme and object o 
the Act — Restriction imposed under S 
4(2) whether absolute — Stage at whiel 
Controller can consider the cause ahowi 
by landlord regarding requirement o: 
accommodation for self occupation — 
B. 3(u) held not repugnant to S. 4(2) 

The object of the Act is to provide foj 
the control of the leasing of buildings 
The right of owners of buildings to oc- 
cupy or let their buildings Is restricted 
by the provisions of the Act contained is 
Part IL (Para 7] 

Section 4(2) prohibits a landlord from 
letting occupying or permitting to be 
occupied a building referred to In sub- 
section (1) without giving intimation oi 
vacancy to the Controller The said res- 
triction imposed by the statute is abso- 
lute. Where the landlord gives Intima- 
tion of vacancy the restriction on hla 
rights £s limited to the period specified 
in sub-section (2) of Section 4 during 
which he is under a statutory obligation 
to keep the building vacant That res- 
triction however is relaxed or removed 
where the Controller grants permission to 
let occupy or permit to be occupied but 
such permission is limited to and opera- 
tive only for the period specified in Sec- 
tion 4(2) and cannot extend beyond that 
period. The pghts of the landlord after 
the termination of the proceedings under 
section 8 are controlled not by Section 
4(2) but by other provisions of Part II of 
the Act (Para 13) 

The stage at which the Controller is 
required to consider the cause shown by 
t“ e landlord is when he determines whe- 
ther he to sa tisfied or not about the neces- 
sity or expediency of making an order 
under sub-section (4) of Section 8. If the 
building is bona fide required by the 
landlord for occupation by himself, he 
may satisfy the Controller that It to not 
necessary or expedient to make an order 
directing the building to be leased. Where 
the Controller, on being satisfied with 
the cause shown, makes an order to the 
effect that it to not necessary or expedient 
to direct the building to be leased to a 
tenant to be selected by him, the land- 
lord to free to occupy the building. _ 
(Para 13) 

When such an order to made which 
enables the landlord to occupy the vacant 
building, the Controller does not make 
any allotment in favour of the landlord 
as in the cases arising under Section 6. 
TTie Act imposes no restriction on the 
right of the landlord to occupy hto 
building after the proceedings under Sec 
8 cotre to an end except where the Con- 
troller h as directed the b uilding to bs 
leased to a tenant selected by him. 

(Para 9] 
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R, 3(ii) of the Mysore Rent Control 
Rules, 198L is not repugnant to S. 4(2} of 
the Act and therefore valid. (Para 13} 
T. Radhakrishna, for Petitioner; T. 
Krishna Rao, Advocate General and U. L. 
Kara van a Rao, for E S. V enkataramiah. 
High Court SpL Govt. Pleader, for Res- 
pondents. 

GOVINDA BHAT J. : The questions re- 
ferred to the Full Bench are: 

1. Whether under sub-sea (2) of Sea 4 
of the Act. the only restriction imposed 
on a landlord is that he shall not let, 
occupy or permit to be occupied a build- 
ing referred to in sub-section (1} for a 

E eriod of 15 days from the date on which 
itimation of vacancy is received by the 
Controller or within a period of one week 
after the termination of the proceedings 
under Sea 8, if any, whichever is later, 
and whether the said restriction will 
stand removed on the Controller granting 
permission to the landlord? 

OR 

Whether the restriction above referred 
So is an absolute restriction and whether 
the per missi on of the Controller is an 
additional requirement to be complied 
with by the landlord even after the ter- 
mination of the periods specified in the 
said sub-section (2) ? 

2. If the answer is in the affirmative 
to the first alternative in the above ques- 
tion, then, is sub-rule (ii} of Rule 3 of the 
Rules ultra vires of the Act, in so far 
as it (the sub-rule) leaves no discretion 
but requires the Controller to — 

(i) send immediately after the receipt 
of file intimation of vacancy, a copy of 
the intimation of vacancy and report the 
date to -which the case stands posted, to 
the State Government or the Officer 
authorised under the proviso to sub-sec- 
tion (2) of Sea 4; and , , , 

(ii) notify on the notice board of his 
office the particulars of the building that 
lias fallen vacant and the date on which 
the case stands posted. 

OR 

Is that sub-rule to be construed as 
being applicable only when no permission 
has been given under sub-section (2) of 
' Section 4, by the Controller to the land- 
lord? 

3. Whether the Controller can permit a 
landlord to occupy his building which 
has become vacant, before considering 
any application for allotment of that 
building, that may be made under Rule 
6 of the Rules and received by the Con- 
troller within the date of hearing speci- 
fied by the Controller under Rule 3 (ii) 
(for considering the causes, if any, shown 
by the landlord or other person)? 

2. In order to appreciate the questions 
referred to the Full Bench, it may be 
useful to briefly state the facts of the 
case and the contentions urged by the 
parties. The petitioner who is a landlord of 


a residential building in Bangalore City 
reported its vacancy to the Controller 
appointed “under the Mysore Rent Control 
Act, 1961, hereinafter referred to as the 
Act’. In the letter of intimation of the 
vacancy submitted in Form No. 1 as 
prescribed under the Mysore Rent Con- 
sul Rules, 1961, hereinafter called the 
Rules’ the petitioner stated that the 
building was required for her bona fide 
occupation and that it is not proposed 
to be relet and therefore permission may 
be granted to her to occupy the same. 
The. Controller (Respondent No. 3) on 
receipt of the said vacancy intimation 
examined the petitioner and made an 
order rejecting her request and then 
notified the building for allotment 
Against the said order the petitioner pre- 
ferred an appeal to the Deputy Commis- 
sioner, Bangalore Urban District (Respon- 
dent No. 2). who after hearing the peti- 
tioner’s advocate made an order on the 
10th September 1965, dismissing the 
appeal, holding that the procedure fol- 
lowed by the Controller was not regular, 
that the petitioner's request for permis- 
sion to occupy the building ought to have 
been considered after the Controller 
initiated proceedings under Section 8 and 
therefore, the appeal was prematura 

The material portion of the order of 
the Deputy Commissioner (R. 2) reads 
thus: 

"I have considered the arguments -of 
the learned counsel and perused the re- 
cords. The procedure that the House Rent 
Controller has followed in this case 
appears to be not dear. There was no 
reason as to why he made an enquiry 
into the request made by the appellant 
even before he gave a date for hearing 
the appellant and other applicants. The 
appellant has herself expressed her desire 
to occupy the premises. She has to wait 
for a period of 15 days from the date of 
intimation of vacancy before she could 
occupy the premises, herself. During this 
period the learned House Rent Controller 
has to notify the vacancy and if there 
are applications, enquire into the matter 
and if the landlady herself desires to 
occupy the premises and if he is satisfied 
of her bona fides he could permit her to 
occupy the premises. But the learned 
counsel for the appellant says that the 
House Rent Controller need not have 
notified the vacancy. The reqnest made 
is not in accordance with the procedure 
laid down in rule 3 of the House Rent- 
Control Rules, which lays down that im- 
mediately after the receipt of intimation 
of vacancy of any building the Con- 
troller shall notify on the notice board of 
the office the particulars of the building 
given in items 1, 2 and 9 of Form 1. It 
goes without saying that only on the 
date of hearing the Controller has to 
consider the needs of the landlady-ap- 



164 Mrs. [Prs. 2-6] Sharada Bal v 

pellant and il her needs are genuine as 
made out in her statement, from inde- 
pendent enquiries and also from the 
statement of other applicants he should 
decide the issue and permit the appellant 
to occupy the premises herself. If he 
finds that there are no bona fides he 
should allot it to other applicants. 

In view of the above provision, in the 
rules, the appeal cannot be allowed at 
this stage. If the appellant is aggrieved 
by the final orders passed by the learned 
House Rent Controller, she might come 
up m appeal again to this Court The 
appeal is therefore dismissed. 1 * 

3. Aggrieved by the order of Respon- 
dent No 2, the petitioner approached this 
Court for relief under Art 226 of the 
Constitution of India in which she has 
urged that under the scheme of the Act 
the Controller can take proceedings 
under Section 8 only after deciding 
whether or not he should grant permis- 
sion to the landlord to occupy the build- 
ing- and that Rule 3 (ii) is repugnant to 
sub-section (2) of Section 4 of the Act 
and therefore ultra vires. On the said 
contention, the Division Bench before 
whom the matter came up for hearing 
referred the above questions for decision 
of the Full Bench. 

4. The question for decision In the 
writ petition is whether the Controller, 
before initiating proceedings under S 8 
of the Act in respect of a building vacancy 
intimation of which has been given under 
section 4 (1) is required to decide 
whether or not the building Is bona fide 
required by the landlord for occupation 
by herself and therefore no order directing 
the leasing of the building is necessary or 
expedient or whether that matter has 
to be decided at the stage of making an 
order under sub-section (4) of section 8 1 

5 The contention of the learned 
counsel for the petitioner was that sub- 
section (2) of Section 4 empowers the 
Controller to grant permission to the 
landlord to let, occupy or permit to be 
occupied a building referred to in sub- 
section (1) and that power is required to 
be exercised before the Controller initiates 
proceedings under section 8 His argu- 
ment was that as Section 8 contemplates 
the ordering of leasing of any building 
to any public authority or other person 
selected by the Controller and the ques- 
tion of the landlord being directed to 
leave the budding to himself is incon- 
ceivable, the claim of the landlord that 
the budding is bona fide required for self 
occupation and therefore should not be 
directed to be leased, should necessarily 
be decided before starting proceedings 
under section 8 He further argued that 
sub-rule (ii) of Rule 3 which requires the 
Controller to specify a date of hearing 
for considering the causes, if any, shown 
by the landlord and other persons in re&- 


State (FB) (Govlnda Ehat J) A. LB. 

ponse to the notice Issued under sub- 
section (1) of section 8 Immediately after 
the receipt of Intimation of vacancy of 
any budding before deciding the request 
of the landlord lor permission to occupy, 
is repugnant to sub-section (2) of section 
4 of the Act 

<5 The provisions of the Act and the 
Rules relevant for the purpose of decid- 
ing the questions referred to us are 
Sections 4, 5 and 8 and Rule 3, The said 
provisions read thus: 

' Section 4.— 

Intimation of vacancy by landlords:— 

Cl) Every landlord shall, within fifteen 
days after the building becomes vacant 
by his ceasing to occupy it or by the 
termination of a tenancy or by the evic- 
tion of the tenant or by the release of 
thii building from requisition, or other- 
wise, give intimation by registered post 
to the Controller- 

Provided that this sub-section shall 
not apply to a building in respect of 
which the landlord has obtained an order 
for possession on any of the grounds 
specified In Clause (h) of the proviso to 
sub-section (1) of section 21 or to any 
budding which has been released from 
requisition for the use and occupation of 
the landlord himself. 

(2) A landlord shall not without the 
permission of the Controller let occupy 
or permit to be occupied a building re- 
ferred to in sub-section (1) without 
giving Intimation and for a period of 
fifteen days from the date on which the 
Intimation Is received by the Controller 
or within a period of one week after the 
termination of the proceedings under sec- 
tion 8, If any, whichever is later 

(3) -.(Omitted as unnecessary) 

(4) (Omitted as unnecessary) 

Section 5 

Order of leasing of vacant building. 

(1) The Controller may, by order to 
writing served an the landlord, direct 
that any vacant budding whether inn* 
motion of its vacancy has been given by 
the landlord under sub-section (1) of seo* 
won 4 or not, be given on lease to such 
public authority or other persons as M 
may think fit 

j EXPLANATION —A building may b» 
directed to be leased under this section 
notwithstanding that it is subject to an 
agreement of lease or has been let or oc- 
cupied in contravention of sub-cection 
(2) of section 4. 

(2) (omitted as unnecessary) 

Section 8 

Procedure to be followed before order- 
ing leasing of any building for a public 
authority or other person. 

(1) Before Issuing any order under 
faction 5 or Section 6 the Controller — 

(a) shall call upon the landlord or any 
other person who may be In possession ol 
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the b uildin g by notice in writing to show 
cause, within seven days from the date 
of the service of such notice on him, why 
the building should not be ordered to be 
leased to a public authority or other per- 
son as may be specified in the notice,' 
and; 

(b) may, by order direct that neither 
the landlord nor any other person shall 
without the permission of the Controller 
dispose of or structurally alter the 
building or let it out to a tenant or oc- 
cupy it or use it until the expiry of such 
period not exceeding one month, as may 
be specified in the order. 

(2) (omitted as unnecessary) 

(3) (omitted as unnecessary) 

(4) If, after considering the causes, if 
any, shown by the landlord or other per- 
son in possession of the building, the Con- 
troller is satisfied that it is necessary or 
expedient so to do, he may by an order 
in writing direct the b uildin g to be leas- 
ed to such public authority or other per- 
son specified in the notice under sub-sec- 
tion (1) at such rent as shall be spe cifi ed 
in such order and may make such further 
orders as appear to him to be necessary 
or expedient in connection therewith: 

(5) (omitted as unnecessary) 

Rule 3 : — 

Intimation of vacancy and notification 
of vacancies : — 

(i) The intimation of vacancy of the 
building to be given by a landlord under 
sub-seetion (1) of Section. 4 shall be in 
Form 1 in triplicate. 

(ii) Immediately after the receipt of 
intimation of vacancy of any building 
the Controller shall specify a date of 
hearing for considering the causes, if 
any, shown by the landlord and other 
persons. He shall send a copy of the in- 
timation of vacancy and report the date 
to which the case stands posted for select- 
ing the public authority or person in 
whose favour an order may be made 
under section 8, to the State Govt, or 
where an officer has been authorised 
under the proviso to sub-section (2) of 
Section 8, to such officer and shall notify 
on the notice board of his office the parti- 
culars of the building given in items 1, 
2, 4 and 9 of Form I, and also notify the 
date to which the case stands posted and 
shall keep a copy of the intimation in the 
office for the inspection of all persons 
desiring to see it.” 

7. The object of the Act, as stated 
in its preamble, inter alia, is to provide 
for the control of the leasing of buildings. 
The right of owners of buildings to oc- 
cupy or let their buildings is restricted by 
the provisions of the Act contained in 
Part II. Under the scheme of the Act, 
the object of control of the leasing of the 
buildings, is sought to be achieved by the 
Controller making a selection of the ten- 
ant in respect of a vacant building to 


be let or relet and the landlord being 
directed to lease the same to the tenant 
selected by the Controller. The tenant 
selected by the Controller is deemed to 
be the tenant of the landlord with effect 
from the date on which the possession 
of the building is delivered. If the land- 
lord fails to deliver possession of the 
building to the tenant selected by the 
Controller, the Controller or any officer 
authorised by him, is empowered to take 
possession of the building after removing 
all obstructions and give Possession to 
the tenant (vide Section 10 of the Act). 

The Act by Section 4(1), imposes a sta- 
tutory obligation on every landlord to 
give intimation of vacancy within fifteen 
days after the building becomes vacant. 
It further forbids every landlord from 
letting or occupying a building which 
has become vacant without giving inti- 
mation of vacancy (vide sub-sec. (2) of 
Section 4). This restriction prohibiting 
every landlord from letting or occupying 
a building which has become vacant 
without giving intimation of vacancy to 
the Controller is intended to achieve the 
object of the Act. "Where the landlord 
gives intimation of vacancy as provided 
under the Act, pending orders making the 
selection of the tenant, the landlord is 
under a statutory obligation to keep the 
building vacant for the duration of the 
period prescribed in sub-section (2) of 
Section 4 viz., a period of fifteen days 
from the date on which the intimation of 
vacancy is received by the Controller or 
within a period of one week after the 
termination of the proceedings under Sec- 
tion 8, if any, whichever is later. The, 
statutory obligation imposed on every, 
landlord, to so keep vacant such build-: 
ing during the said period is not an ab-j 
solute restriction; the statute empowers! 
the Controller to relax that restriction. 
The scope and ambit of that power of 
the Controller under sub-section (2) of 
section 4 will be considered a little 
later. 

8. Immediately on receipt of intima- 
tion of vacancy, the Controller is requir- 
ed to take the following steps; 

(a) He shall issue a notice as provided 
under clause (a) of sub-section (1) of 
Section 8 calling upon the landlord to 
show cause, within seven days from the 
date of service of such notice, why the 
building should not be ordered to be 
leased to a public authority or other per- 
son as may be specified in the notice. 

(b) He shall specify a date of hearing 
for considering the causes, if any, shown 
by the landlord and other persons and 
take all steps as required by sub-rule (ii) 
of Rule 3. 

(c) He may by order direct that nei- 
ther the landlord nor any other person 
shall without Ms permission dispose of 
or structurally alter the building or let It 
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leasing of a building which is not vacant. 
The order directing the building to be 
leased is made under sub-section (4) of 
Section 8; the jurisdiction to make the 
order under section 8(4) is in respect of 
a building vacancy intimation of which 
has been given or should have been 
given by the landlord under Section 4(1). 
If permission under Section 4(2) is given 
to the landlord to occupy the building 
until the termination of the proceedings 
under Section 8. the building does not 
cease to be a building in respect of which 
the Controller has jurisdiction to make 
the order under Section 8(4). 

13. For the reasons mentioned above, 
we answer the questions referred to the 
Full Bench as follows: — 

Questions 1 and 3: 

Section 4(2) prohibits a landlord from 
letting, occupying or permitting to be 
occupied a building referred to in sub- 
section (1) without giving intimation of 
vacancy to the Controller. The said res- 
triction imposed by the statute is abso- 
lute. Where the landlord gives intimation 
of vacancy the restriction on his rights 
is limited to the period specified in sub- 
section (2) of Section 4 during which he 
is under a statutory obligation _ to keep 
the building vacant. That restriction how- 
ever is relaxed or removed where the 
t Controller grants permission to let, oc- 
(’ cupy or permit to be occupied; but such 
permission is limited to and operative 
only for the period specified in Section 
4(2) and cannot extend beyond that per- 
iod. The rights of the landlord after the 
termination of the proceedings under 
section 8 are controlled not by Section 
4(2) but by other provisions of Para II 
of the Act. 

Question 2: 

The stage at which the Controller is 
required to consider the cause shown by 
the landlord is when he determines whe- 
ther he is satisfied or not about the 
- necessity or expediency of making an 
order under sub-section (4) of Section 8. 
If the building is bona fide required by 
the landlord for occupation by himself, 
he may satisfy the Controller that it is 
not necessary or expedient to make an 
order directing the building to be leas- 
ed. Where the Controller, on being satis- 
fied with the cause shown, makes an 
order to the effect that it is not neces- 
sary or expedient to direct the building 
to be leased to a tenant to be selected 
by him. the landlord is free to occupy 
•.-the building. 

Rule 3(ii) is not repugnant to section 4 
(2) of the Act and therefore valid. 

LGC/D.V.C. Reference answered 

accordingly. 


AIR 1969 MYSORE 167 (V 56 C 32) 
M. SADASIVAYYA AND 
D. M. CHANDRASHEKAR, JJ. 

M. Parekh and Brothers, Petitioners v. 
State of Mysore and others. Respondents, 

Writ Petns. Nos. 1648, 994 to 1001, 909, 
910 and 914 of 1967. 

(A) Municipalities — City of Bangalore 
Municipal Corporation Act f69 of 1949), 
Ss. 97. 98(1), 130 and Sch. HI, Part V, 
Cl. Ylll — Scope — Levy of Octroi duty 
on animals and goods — Procedure under 
S, 98(1) must be followed — Object of 
procedure indicated — Levy of Octroi 
without following procedure is without 
authority of law and violative of Art. 
265 of the Constitution — Bangalore 
City Municipality — Notification dated 
4-4-1967 imposing octroi on additional 
goods held ultra vires — (Constitution 
of India, Art. 265). 

The Notification D/- 4-4-1967 issued by 
the Bangalore Municipal Corporation im- 
posing octroi duty on certain additional 
goods similar to the goods which had 
already been subjected to octroi in pur- 
suance of a prior resolution of 26-9-1950 
but without following afresh the proce- 
dure prescribed by S. 98(1) is ultra vires 
and is quashed. (Para 7) 

"While section 97 provides the compet- 
ence for the Corporation to levy taxes 
and the duties enumerated therein. Sec- 
tion 98(1) and (2) prescribe the procedure 
to be followed by the Corporation for 
imposing the tax or duty. The procedure 
prescribed in sub-section (1) of section 
98 is intended to serve a very real pur- 
pose. Part of tiie purpose of this pro- 
vision appears to be that there must be 
an opportunity for all aspects of the 
matter being placed before the Corpora- 
tion for its consideration, before it fin- 
ally determined to levy the tax or duty 
and at any particular rate and for any 
particular period, if any. Compliance with 
this provision is necessary, before the 
Corporation could levy the taxes and 
duties. The Corporation has no power to 
levy the taxes and duties enumerated in 
Section 97. totally ignoring the provisions 
of Section 98 and in particular, sub-sec- 
tion (1). AIR 1965 SC 895, Ref. to. 

(Para 3) 

S. 130 of the Act Is not a charging 
section and the infirmity resulting from 
total non-compliance •with the procedure 
prescribed by sub-section (1) of Section 
98 is not in any way cured by the cita- 
tion of Section 130 in the impugned noti- 
fication. AIR 1962 SC 1263, Ref. (Para 4) 

The fact that there was compliance 
with the provisions of Section 98(1) at 
the time when octroi was levied on cer- 
tain specified goods, cannot free the cor- 
poration from its obligation to comply 
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with the requirements of Section 98(1) 
when it subsequently wants to levy 
octroi on other totally different goods. On 
the strength of the resolution of Sep- 
tember 1950 the Corporation cannot ex- 
tend the levy of octroi to the goods spe- 
cified in the schedule to the impugned 
Notification totally ignoring the require- 
ments of Section 98(1) of the Act. Any 
levy of octroi in total disregard of Sec- 
tion 98(1) cannot be said to be a levy 
which has the authority of law and the 
same would be violative of Article 265 of 
the Constitution. (1964) 1 Mys LJ 401 & 
(1968) 1 Mys U 524, Dist (Para 6) 
(B) Civil P C. (1908), Pre — Interpre- 
tation of Statutes — Taxing provision — 
Construction which would greatly dimi- 
nish the efficacy of the provision should 
not be accepted unless its language is 
clear and compels such construction. 

(Para 5) 

Cases Referred Chronological Paras 
(1968) 1968-1 Mys. U 524 “W P 
No 704 of 1966 Spencer & Co. 

Ltd v State of Mysore and Cor- 
poration of City of Bangalore 5 

(1965) AIR 1965 SC 895 (V 52)- 
(1965) 1 SCR 970 Raza Buland 
Sugar Co Ltd. v Municipal 
Board. Rampur 3 

(1964) 1964-1 Mys. LJ 401-ILR 
(1964) Mys 948 A. Snniwasa 
Murthy v Corporation of City 
of Bangalore 5 

(1962) AIR 1962 SC 1263 (V 49) — 

(1961) 3 SCR 698 Bangalore Woollen 
Cotton & Silk Mills Co Ltd. v 
Corporation of City of Bangalore 4 
P Subba Rao and D Lakshmikan- 
than, for Petitioner S V Subrah- 
manyam and K. Gopalaknshna, for all 
Respondents (except in W P No 1648 of 
1967) 


SADASIVAYYA, J — The Corporation 
of the City of Bangalore (hereinafter 
referred to as the Corporation) who is 
the contesting respondent in all these 
p^iniums; csuwf a mjiiifiardbn jet (xt 
Exhibit A dated 4-4-1967 m which it 
was stated that the Administrator of the 
Corporation, exercising the powers of the 
Standing Committee (Taxation and Fin- 
ance) and the Corporation and In exer- 
cise of the powers under Section 130 of 
the City of Bangalore Municipal Corpora- 
tion Act, had decided that the Articles 
noted in the Schedule of the notification 
should be subjected to levy of octroi at 
the rates noted against each with effect 
from the 1st day of May 1967 the said 
articles being included under Clause VTH. 
Part V, Schedule HI of the City of 
Bangalore Municipal Corporation Act, 
1949 In the Schedule of that Notification, 
48 items of goods together with the rates 
of octroi imposed on them, have been spe- 
cified. The petitioners in these wnt peti- 
tions are all dealers In one or more of 


the articles specified in that schedule. In 
these writ petitions, they have challenged 
the validity of the levy of Octroi and 
have prayed that the Corporation be 
restrained from collecting Octroi under 
the said notification. 


The main contention of the petitioners 
Is that the procedure prescribed by Sec- 
tion 98(1) of the City of Bangalore Muni- 
cipal Corporation Act 1949 (hereinafter 
referred to as the Act) has not been 
followed, that the levy of Octroi under 
the notification as per Exhibit A has not 
the authority of law and that any collec- 
tion under such a notification would be 
illegal In the counter-affidavit which has 
been filed on behalf of the Corporation 
(vide the counter) in W P 994 of 1967 
the stand taken by respondents 1 and 2 
(namely, the Administrator and the Cor- 
poration) Is stated as follows at para 2 — 
"(2) Respondents 1 and 2 do not pro- 
pose to file any counter as the point 
raised is a pure question of law It will 
be the contention of respondents 1 and 
2 that the levy is legal even though the 
procedure prescribed In Section 98 is 
not followed with respect to the goods 
covered under the Notification dated 4-4- 
1967’ 

2 Before proceeding to examine the 
merits of the rival stands taken by the 
contesting parties In these writ peti- 
tions, it would be advantageous to set 
out the material portions of Exhibit A 
and the relevant provisions of the Act 
Exhibit A.— 

"Corporation of the City of Bangalore 
Office of the Commissioner 
Corporation Offices. 

Bangalore Dated 4-4-1967 


NOTICE 

Whereas the levy of the octroi 
on animals and the goods brought 
within the Octroi Limits of the Corpora- 
tion has been determined by the resolu 
tions dated 26th September 1950 of the 
Corporation and whereas it is necessary 
to extend the levy of octroi on some 
more goods for augmenting the resources 
of the Corporation and also bring w 
under Octroi, goods which are similar to 
the goods that have already been subject- 
ed to octroi, the Administrator of the 
Corporation of the City of Bangalore 
exercising the powers of the Standing 
Committee (Taxation and Finance) snd 
Corporation under S 47(A) of the City of 
Bangalore Municipal Corporation Act 
1950 as amended from time to time and 
In exercise of the powers under Section 
130 of the said Act, has decided that the 
articles noted hereunder should be sub- 
jected to levy of Octroi at the rates noted 
against each with effect from the 1st day 
of May 1967 the said articles being includ- 
ed under Clause VUI Part V Schedule 
HI of the City of Bangalore Municipal 
Corporation Act. 1949 
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SCHEDULE 


SL No. 

Particulars of Items 

Tax of Octroi to be levied 

1 . 

8 

8 

* 

■ 

a 

a 

■ 

- a 

a 

■ 

a 

48. 

8 

8 


K. S. N. Murthy Commissioner 
Corporation of Bangalore, Banga- 
lore.” 


Section 98(1) of the Act reads as fol- 
lows: — 

”98(1) Before the Corporation passes 
any resolution imposing a tax or duty for 
the first time it shall direct the Commis- 
sioner to publish a notice in the official 
Gazette and in the local newspapers _ of 
its intention and fix a reasonable period 
not being less than one month from the 
date of publication of such notice in the 
official Gazette for submission of objec- 
tions. The Corporation may, after consi- 
dering the objections, if any, received 
within the period specified, determine by 
resolution to levy the tax or duty. Such 
resolution shall specify the rate at wMch, 
the date from which and the period of 
levy, if any, for which such tax or duty 
shall be levied” 

Section 130 of the Act is as follows: 

) "130. If the Corporation by a resolu- 

tion determines that an' octroi should be 
levied on animals or goods brought with- 
in tire octroi limits of the city, such 
octroi shall be levied on such articles or 
goods specified in Part V of Schedule III 
at such rates not exceeding those laid 
down in the said part in such manner 
as may be determined by the Corpora- 
tion.” . 

Cl ause VIE in Part V of Schedule IH 
of the Act is as follows: — 

"Psrt "Vi 

Octroi on Animals and Goods. 

[See Sec. 97, Clause (a) and Sec. 130] 

18. The octroi on animals and goods 
phall be levied at the rate not exceeding 
the following: — 

Octroi Maximum rate 


CL VHL Other articles 
which are not specified 
above and which may 
be approved by the 
Corporation by an order 
in this behalf 2-0-0 per cent 

ad ^valorem. 

3. Section 97 of the Act e'numerates 
the taxes and duties which the Corpora- 
tion may levy. Clause (e) of that section 
provides that the Corporation may levy 
octroi on animal s or goods or both brought 
within the octroi limi ts for consumption 


or use therein. While section 97 provides 
the competence for the Corporation to 
levy taxes and the duties enumerated 
therein. Section 98(1) and (2) prescribes 
the procedure to be followed by the 
Corporation for imposing the tax or duty. 
The procedure prescribed in sub-section 
(1) of section 98 is intended to serve a 
very real purpose. The public are afford- 
ed an opportunity of putting forward 
such objections as they may desire, with- 
in the period set out in the public notice 
published in the official Gazette and the 
local newspapers. Under Section 98(1), 
the Corporation is required to consider 
those objections and then determine by 
resolution to levy the tax or duty speci- 
fying the rate at which and the date 
from which and the period of levy, if 
any, such tax or duty shall be levied. 
No doubt, the Corporation is not bound 
by any of those objections: but still it 
is required to consider those objections. 
Part of the purpose of this provision 
appears to be that there must be an op- 
portunity for all aspects of the matter 
being placed before the Corporation for 
its consideration, before it finally deter- 
mined to levy the tax or duty and at 
any particular rate and for any parti- 
cular period, if any. Compliance with 
this provision is necessary, before the 
Corporation could levy the tax and 
duties. 

In AIR 1965 SC 895, Raza Buland 
Sugar Co. Ltd. v. Municipal Board, Ram- 
pur, the Supreme Court, dealing with a 
somewhat s imil ar provision in the U. P. 
Municipalities Act, has stated as follows 
in para 9 at page 900 : — 

"We shall first deal with what we 
have called the first part of S. 131(3). 
This provision deals with taxation. The 
object of providing for publication of 
proposals and draft rules is to invite ob- 
jections from the inhabitants of the 
municipality, who have to pay the tax 
The purpose of such publication obvious- 
ly is to further the democratic process 
and to provide a reasonable opportunity 
of being heard to those who are likely to 
be affected by the tax before imposing it 
on them. It is true that finally it is the 
Board itself which settled the proposals 
with respect to taxation and submits 
them to Government or the prescribed 
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authority as the case may be for ap- 
proval Even so we have no doubt that 
the object behind this publication is to 
find out the reaction of tax pavers gene- 
rally to the taxation proposals, and It 
may very well be In a particular case 
that the Board may drop the proposals 
altogether and may not proceed further 
with them. If the reaction of the tax- 
payers In general is o! disapprobation. 
Further the purpose served by the pub- 
lication of the proposals being to invite 
objections. In particular from the tax- 
payers, to the tax proposed to be levied 
on them, the legislature in its wisdom 
thought that compliance with this part 
of S 131(3) would essentially carry out 
that purpose In the circumstances if we 
are to hold that this part of S 131(3) was 
merely directory the whole purpose of 
the very elaborate procedure provided In 
Ss. 131 to 135 (or the imposition of tax 
would become meaningless, for the main 
basis of that procedure is the considera- 
tion of objections of tax payers on the 
proposals of the Board.” 

We find no warrant or Justification for 
the contention that It would be within 
the competence of the Corporation to 
levy the taxes and duties enumerated In 
Section 97 totally ignoring the provi- 
sions of Section 08 and In particular, sub- 
section (1) 

4. In the impugned notification as per 
Exhibit A. section 130 of the Act has 
been cited. But. that is not a charging 
section and the infirmity resulting from 
total non-compliance with the procedure 
prescribed by sub-section (1) of Section 
98 is not in any way cured by the 
citation of section 130 It has been point- 
ed out by the Supreme Court in Banga- 
lore Woollen, Cotton and SlOc Mills Co 
Ltd. v Corporation of the City of Banga- 
lore AIR 1962 SC 1263 at p. 1265 that 
Section 130 is not a charging section but 
imposes a limitation on the power of the 
Municipality as to the rate at which a 
tax can be imposed. Further it appears 
from that judgment, that the Supreme 
Court proceeded on the basis that In that 
case there was compliance with the pro- 
visions of Section 98(1) of the Act. The 
contention that there was not sufficient 
compliance with the provisions of Seo* 
tion 98(1) was not accepted. 

5. Mr Subra ma nyam. the learned Ad- 
vocate appearing for the Corporation 
argued, in the alternative, that Section 
97 of the Act sets out the heads of taxa- 
tion and that if the Corporation had 
followed the procedure prescribed under 
Section 98(1) in imposing a tax or duty 
for the first time under any particular 
head of taxation, then, it would not be 
necessary to fellow that procedure again 
when the Corporation subsequently 
wanted to levy tax or duty on new ob- 
jects under the same head of taxation , 


Following up this argument the learned 
Advocate stated that under clause (e) of 
Section 97 an octroi on animals or goods 
or both (brought within the octroi limits 
for consumption or use therein) was a 
head of taxation and that as the proce- 
dure prescribed under Section 98(1) had 
already been followed when the Corpora- 
tion passed the resolution imposing octroi 
lor the first time on certain animals and 
goods, it was not necessary to follow 
that procedure again when the Cor pora; 
tion subseouently wanted to lew octroi 
on the additional goods specified In tnfl 
schedule to the impugned notification as 
per Exhibit A- In support of this argu- 
ment the learned Advocate wanted to 
rely on certain observations made in 
(1964) 1 Mys. U 401 A. Srinivasa 

Murthy v Corporation of the City of 
Bangalore and in W P No 704 of 1963 
Spencer & Co Ltd. v State of Mysore 
and the Corporation of the City of 
Bangalore reported in (1068) 1 Mys Lj 
524 and connected W P Nos. 711 712. 
713 1873. 2026 and 2027 of 1966 and 591 
and 592 of 1967 

In the case reported In (1964) 1 MyS 
U 401 the Question was whether when 
a new area was included in the Corpora- 
tion limits and that area became nib* 
ject to all the laws of the Corporation, 
the procedure laid down under Section 
98 had to be followed again for the levy 
of property tax on buildings and lanaa 
In the newly included area- It was held 
that It was not necessary 

In W P No 704 of 1965- 0968) I 
Mys. LJ 524 and connected petitions. tM 
ground on which It was considered un- 
necessary to follow the procedure 
section 98(1) was that the impugned levy 
on vacant land merely provided for a 
new basis for computation of the tax on 
vacant land which had already been sub- 
jected to property tax which was being 
levied since a. number of years both aa 
buildings and vacant land, though tne 
computation had been on a differ®* 
basis. It was in those circumstances that 
the impugned tax on vacant land was not 
considered as a new tax imposed for tu? 
first time. In (1968) l Mys. LJ524atp. 547, 
this Court has stated as follows: — • 


"The tax, with which we are concern- 
ed In these cases, is undoubtedly the pro- 
perty tax. It is not disputed that the pro- 
perty tax bad been imposed long ago oy 
a resolution and that it has since been 
levied for a number of yearn. Before tna 
amendments, the property tax was a tax 
levied both on buildings as well as an 
lands, although in the case of both tna 
basis of edm nutation wh 3 the annual value. 
The only question therefore Is whether a 
change brought about by ito amendment 
in the basis of the computation of tna 
tax. so far as It relates to vacant land* 
may be regarded as a change in tna 
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nature of the tax itself in such a way as 
to make it necessary to hold that the tax 
Sn respect of land is a new tax alto- 
gether. 

Prima facie, it appears to us that the 
amendments cannot have the effect of 
converting the property tax in respect 
of lands into quite a new tax altogether. 
It continues to retain its char acter as 
property tax. Only the basis of calcula- 
tion and the rate of tax have been 
c han ged, both by the statute itself, with- 
out the Corporation being called upon to 
effect any such change by a -resolution.” 

Thus, they were all cases pert aining 
So property tax and not the levy of 
octroi; the question did not arise there, 
Eor consideration as to whether compli- 
ance with the requirements of Section 
98(1) was not necessary when the Cor- 
poration wanted to impose octroi on cer- 
tain specified goods, merely because on a 
previous occasion when octroi was im- 
posed on certain other goods there had 
been compliance with Section 98(1); any 
observations made in those decisions 
were only in the context of examining 
the contentions pertaining to the validity 
of the property tax; therefore, they can- 
not be of any assistance in the present 
case. It may also be stated that the Cor- 
poration had not taken such a stand in 
the case (pertaining to the levy of 
-Octroi) which went tip to Supreme 
Court and which was decided in the 
judgment reported in AIR 3962 SC 1263; 
£n that case, as already stated, there 
Was compliance with the provisions of 
Section 98(1) of the Act. The construc- 
tion which Mr. Subramanyam seeks to 
place on the expression 'imposing a tax 
or duty for the first time’ occurring in 
Section 98(1), is imposing for the first 
time one of the new heads of taxes 
enumerated in clauses (a) to (h) of 
Section 97 and not imposing for the 
Erst time the same head of tax on a 
fresh object which was not hitherto 
subjected to tax. If the construction 
proposed by Mr. Subramanyam is ac- 
cepted, it would lead to the following 
results. Once the Corporation _ has 
Imposed octroi on a few articles, it can 
extend the imposition of octroi to hund- 
reds of new articles without _ following 
the procedure under Section 98(1). 
Such a construction would greatly dimi- 
nish, if not render nugatory, the ef- 
ficacy of Section 98(1) which requires 
notice to be given to the public of the 
prososal to impose a tax and the objec- 
tions of the public to be considered 
before the Corporation decides to impose 
a tax. A construction which leads to such 
results should not be accepted unless the 
language of the Section is dear and com- 
pels such a construction. 

6. Mr. Subramanyam has filed copies 
o £ the resolution of. the Corporation of 


September 1950 which has been referred 
to in the impugned notification as per 
Exhibit A. That resolution does not pur- 
port to levy octroi on all goods entering 
the octroi limits. The relevant part of 
that resolution refers to levy of octroi, 
only on certain specified goodk The fact 
that there was compliance with the provi- 
sions of section 98(1) at the time when 
octroi was levied on those specified 
goods, cannot free the Corporation from 
its obligation to comply with the require- 
ments of Section 98(1) when it subse- 
quently wants to levy octroi on other 
totally different goods like those men- 
tioned in the schedule of Exhibit A. On 
the strength of the resolution of Septem- 
ber 1950. the Corporation cannot extend 
the levy of octroi to the goods specified 
in the schedule of Exhibit A, totally ig- 
noring the requirements of Section 98(1) 
of the Act. The important point to be 
noted is. that in respect of the particular 
Seeds set out in the schedule of Exhibit 
A, the public did not have any oppor- 
tunity of submitting their objections or 
the Corporation considering the same, as 
is required under Section 98(1) of the 
Act The result is, that in the present 
case, so far as the goods specified in the 
schedule of Exhibit A are concerned, 
there has been a total disregard of the 
provisions of section 98(1). Any levy of 
octroi in total disregard of Section 98(1) 
cannot be said to be a levy which has the 
authority of law and the same would be 
violative of Article 265 of the Constitu- 
tion. 

7. In the result, the impugned notifi- 
cation as per Exhibit A is quashed and 
the respondent Corporation is ordered not 
to collect any octroi from the petitioners 
on the basis of the said notification. The 
petitioners will get -their costs from the 
respondent Corporation. Advocate’s fee 
Rs. 100/- in each, of these writ petitions. 

KSB Petitions allowed. 


AIR 1969 MYSORE 171 (V 5G C 33) 
A. R. SOMNATH IYER AND 
AHMED ALI KHAN, JJ. 

The Management of National News- 
papers, Tainadu, Petitioner v. K. Jaya- 
thirtha Rao and others. Respondents. 

Civil Petru No. 80 of 1966, D/- 30-9- 
1968. 

Working Journalists (Conditions of Ser- 
vice) and Miscellaneous Provisions Act 
(1955), S. 17 — Working Journalists 
(Fixation of Rates and Wages) Act 
(1958). S. 9 — Claim for back wages by 
working journalist — Cessation of rela- 
tionship of employer and employee at the 
time of claim does not bar application of 
those provisions. 

KL/LL/F605/68 
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Cessation of relationship of employer 
and employee at the time when a claim 
Is made for the recovery of wages, does 
not make the provisions of S 17 of 1955 
Act and those of S 9 of 1953 Act, Inap- 
plicable. The emphasis of these sections 
is on the existence of the relationship of 
employer and employee during the 
period to which the claim relates. It does 
not insist upon the subsistence of that 
relationship when the claim Is made. 
When the object of these two laws is to 
assist speedy recovery of the emolu- 
ments due to an employee and when 
S 9 of 1958 Act provides for recovery 
even after the death of the claimant at 
the instance of bis legal representative, 
there can be scant reason for thinking 
that a working journalist after he ceases 
to be an employee, cannot himself claim, 
(Paras 4, 5 and 6) 
M. N Farukhi, for Petitioner N S 
Chandrasekhar, for K. Subha Rap for 
Respondents Nos, 1, 2, 3 & 5 
ORDER — We are asked m this civil 
petition by the Management of a News- 
paper industry to quash an order made 
by the Labour Court under Section 17 of 
th“ Working Journalists (Conditions of 
Service) and Miscellaneous provisions Act 
19o5 which will be referred to as the 
1955 Act and S«etion 9 of the Working 
Journalists (Fixation of Rates and Wages) 
Act, 195R which will be referred to as 
the 1958 Act By that order which was 
made on an application presented by six 
quondam employees of the newspaper 
concern, the Labour Court directed the 
payment of the wages which became due 
under the 1955 Act on their fixation 
under the 1958 Act. Section 2(f) of the 
1955 Act defines a working Journalist, 
and it la undisputed that respondents 1 
to 6 during the period to which the 
claim made by them related, were work- 
ing Journalists as defined by that clause. 
Section 17 of that Act authorises an ap- 
plication by a 'newspaper employee’ to 
an authority specified by the State Gov- 
ernment for a certificate to the Collector 
that the amount claimed by him was due. 
and, that certificate when granted, autho- 
rised the Collector to recover the amount 
6peafied in the certificate as an errear 
of land revenue 

2. Section 9 of the 1958 Act contains 
similar provisions for the recovery of 
the amount fixed as wages under the 
provisions of that Act The expression 
newspaper employee’ occurring In Sec- 
tion 17 of the 1955 Act is defined by 
Section 2(c) of that Act and that defini- 
tion says that a newspaper employee 
means a working Journalist 


3. The petitioner which Is the news- 
paper concern did not dispute that res- 
pondents 1 to 6 were working journa- 
lists during the period to which the 


claim made by them, related. But It was 
contended before the Labour Court that 
since on the date of the presentation of 
their applications for a certificate they 
ceased to be employees, they were not 
working Journalists at that point of time, 
and so the relevant statutory provisions 
became inapplicable. The Labour Court 
repelled that contention which is again 
reiterated before us by Mr Farukhi, the 
petitioner’s learned Advocate 

4 We are of the opinion that the ces- 
sation of the relationship of employer 
and employee between respondents 1 to 
6 and the petitioner at the point of fame 
when a claim was made did not make the 
provisions of Section 17 of the 1955 Act 
and those of Sec. 9 of 1958 Act, Inappli- 
cable. The scheme of these two laws 
makes it dear that their purpose was to 
assist speedy recovery of the amounts 
which became due to a working journa- 
list when he was an employee and the 
postulate that the nght to that speedy 
recovery perishes when the working 
Journalist ceases to be an employee can- 
not be sound Neither Section 17 of the 
one Act nor Section 9 of the other re- 
stricts its provision to a person who is 
still a working Journalist when the claim 
is made. On the contrary, their provi- 
sions reveal that If the person who makes 
a claim was a working journalist during 
the period to which the claim relates, he 
could seek the recovery of the amount 
due to him whether or not he continued 
to be a working Journalist when the 
claim is made, 

5 There Is something In Section 9 of 
the 1958 Act which reinforces this view 
ptat section provides that recovery under 
its provisions is possible even after the 
death of working journalist and at the 
instance of his legal representative. If 8 
legal representative of a working Journa- 
list can make a claim under that Section 
after the death of the working journalist, 
there can be scant reason for thinking 
that a working journalist after he ceases 
to be an employee cannot himself make 

a claim, 

6. The emp hasi s of Section 17 of th®, 
1955 Act and Section 9 of the 1958 Act 
is on the existence of the relationship of 
employer and employee during the period 
to which the claim relates It does not 
iu-tist upon the subsistence of that rela- 
tionship when the claim is made. If the 
object of the two laws is to assist epeedy 
recovery of the emoluments due to an 
employee so that he could be protected 
against privation and economic embarrass- 
ment, there would be no justification for 
taking the view that one who is still an 
employee and therefore continues to earn 
fa alone entitled to speedy recovery of 
the amojnts due to him while one who 
has ceased to earn on cessation of employ- 
ment is not. 
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7 . Mr, Farukhi does not dispute that 
ihe amounts determined to be due to res- 
pondents 1 to 6 was really due to them. 

8. We therefore dismiss this civil 
petition. 

NYR/D.V.C, Petition dismissed. 


AIE 1969 MYSORE 173 (V 56 C 345 
B. VENKATASWAMI J. 

Bhimappa Timmappa Kividi, Petitioner 
v. Gireppa Laxmappa Kivadi, Respon- 
dent. 

Civil Revn. Petn. No. 837 of 1968, D /- 
2-9-1968, against order of . Munsiff 
Mudhol, D /- 17-6-1968. 

Civil P. C. (1908), O. 40, R. 1 — Plaint 
returned for want of jurisdiction — 
Court appointing receiver during pend- 
ency of suit — Term of receiver not ex- 
pressly fixed — Court can issue direction 
to receiver even after refiling of suit in a 
proper court — Probability of anomalous 
situations — Remedy open to parties. 

The legal position with regard to the 
continuance of receivers is that even if 
the suit comes to an end, in the absence 
of fixation of Ms term of office in express 
terms, he is answerable to the court which 
appointed him till he is finally discharged 
by a specific order to be made by that 
Court Even after the decree in a suit the 
Court has ample power to continue the 
receiver if the exigencies of the case 
rail for such continuance. AIR 1962 SC 
21, Folk (Para 9) 

Thus, where the receiver was appointed 
by the Court but was not discharged by 
specific order and subsequently the plaint 
was returned to the plaintiff for re-filing 
it in a court having jurisdiction to deal 
with it although the suit came to an end 
the moment the order was made directing 
the return of the plaint that court was 
competent to issue directions with regard 
to the discharge of the functions of his 
office as a receiver even after the refiling 
of the plaint by the plaintiff in a proper 
court (Para 9) 

It is true that if a suit is .pending in 
one court and the receiver is answerable 
to another, it might lead to some ano- 
malous situations. But that by itself is 
not a ground to hold that the receiver 
shall not be answerable to the Court 
which appointed him until he is properly 
discharged in accordance with law. In 
such an eventuality, the court which has 
seisin of the original suit is not power- 
less to give appropriate directions by pro- 
viding for the continuance of the receiver 
thus making him responsible to itself. It 
is not also difficult for either party to 
move the Court which appointed the 
receiver in the first Instance to put an 


end to the receivership thus leaving the 
parties free to move the court before 
which the matter is pending for such 
orders as the exigencies may require, 

{Para 10) 

Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 21 (V 49)== 

(1962) 1 SCR 868, Hiralal Fatnl 

v. Loonkaran Sethiya 7 

H, F. M. Reddy, for Petitioner; B. V. 
Deshpande and T. J. Chouta, for Respon- 
dent 

ORDER : — This petition is directed 
against an Order made by the learned 
Munsiff at Mudhol, in Misc. Application 
No, 7 of 1967 on 17-6-1968. 

2. This application came to be pre- 
sented by the plaintiff in C. S. No. 31 of 
1965. This suit it may be mentioned, was 
disposed of with a direction that the 
plaint be returned on account of want of 
pecuniary jurisdiction in that Court to 
entertain it It would appear that subse- 
quent to such a return the suit was re- 
presented or re-filed in the Court of the 
Civil Judge at Bagalkot The said suit is 
Spl. C. S. No. 22/67. While the suit was 
pending in the Court of the Munsiff at 
Mudhol, an order of temporary injunc- 
tion was made, against wMch an appeal 
was preferred. In the course of the hear- 
ing of that appeal the parties appear to 
have come to terms and agreed for the 
appointment of a receiver to be nominat- 
ed by the trial Court. It was further 
agreed that out of the realisation, by way 
oE rent or otherwise, from the suit lands, 
the plaintiff was to take l/3rd and the 
balance 2/3rds to be drawn by the de- 
fendants. There was an order in terms 
of the above agreement After the suit 
was remanded to the Court of the Mun- 
siff, a receiver was nominated and he 
took possession of the properties. It is 
stated that about Es. 3,700/- was deposit- 
ed as proceeds realised by the receiver 
from the suit properties. It is not in dis- 
pute that the defendants had drawn 2/3rds 
of the said money after furnishing the 
security. 

3. Sri H. F. M. Reddy, the learned 
Counsel appearing on behalf of the peti- 
tioner, however submits that his client 
has not withdrawn the money in terms 
of the above agreement In so far as the 
next year or years in question are con- 
cerned, one of the parties approached the 
learned Civil Judge before whom the re- 
filed suit was pending. The learned Civil 
Judge disposed of the application vir- 
tually directing the parties to approach 
the Court wMch appointed the receiver. 
It was thus that the defendants were 
compelled to approach the Court of the 
Munsiff at Mudhol, although there was 
no suit as such pending before it. It may 
be relevant to mention that even before 
approaching the learned Civil Judge for 
the relief, the Court of the learned Mun- 
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riff at Mudhol had been moved for en 
appropriate Order That Court had reject- 
ed the said application, being of the view 
that it was the Court of the Civil Judge 
which was the appropriate forum for 
making an order in that regard. In these 
circumstances, the plain till filed Mist 
Application No 7 of 1967 and secured 
the Order impugned herein. 

4 Sri B. F M. Reddy the learned 
counsel appearing on behalf of the peti- 
tioner submits that the learned Munsiff 
was not competent to make the order a a 
no suit In regard to property under recei- 
vership was pending before him. He fur- 
ther submit*; that in the absence of an 
order for the continuance or for the 
Irish appointment of a receiver made by 
the learned Civil Jude, no direction could 
be issued by a Court which had no seism 
of the original dispute. He proceeds to 
argue that a receiver being an officer of 
the Court will have to seek direction* 
every now and then with regard to vari- 
ous matters relating to the management 
of the properties. Hence the more appro- 
priate court would be the Court which 
has seism of the original dispute. It is 
also his contention that the original 
agreement regarding the appointment of 
a receiver was entered into to the pre- 
judice of the minor plaintiff. According 
to him, the appointment was agreed upon 
by some counsel acting for and on behalf 
of the counsel for the minor plaintiff His 
argument is, at any rate; this compromise 
should not be held binding on the minor 
plaintiff in view of all these dreumstan- 

tXB. 

5 Taking the last of his contentions 
first, relating to the prejudicial nature of 
the compromise, suffice It to say that his 
remedy is to have the receivership deter- 
mined or at any rate to have the term* 
of the compromise annulled, substitut- 
ing them by an order of the Court hav- 
ing regard to all the facts and circum- 
stances which have a bearing on the equi- 
ties of the case. It is, therefore, un- 
necessary to deal with this aspect of tha 
matter further 

6 The next contention of Sri Reddy 
la that the Court which appointed the 
receiver namely the Court of the Mun- 
siff, Mudhol. was not competent to mako 
this direction, which according to him Is 
one made trader Rule 3 of Order 40 C, 
P C. It therefore, follows according to 
his submission that It is the Civil Judges 
Court that is competent to make the 
direction. To this extent Sn Reddy con- 
cedes the position. It will be seen from 
tiie submission ol Sri Reddy that the 
primary contention is that the Court of 
the Munriff ceases to exerase jurisdic- 
tion over the receiver even in the absence 
of the pendency of a suit relating to the 
subject matter of the receivership in that 
Court 
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7 On this contention. Sri T J Cbotrta. 
the learned counsel appearing on be- 
half of the respondent invited attention 
of the court to a decision of the Suprema 
Court reported In (1062) 1 SCR 868- 
(AIR 1962 SC 21). The passage in ques- 
tion runs thus: 

’Held that the receiver continued by 
the preliminary decree was entitled to 
function till he was discharged. The legal 
position with regard to the contlnuanca 
of receivers fs that (I) if a receiver Is 
appointed in a suit until Judgment tha 
appointment is brought to an end by tha 
Judgment In the Euit (ii) if a receiver is 
appointed in a suit without his tenure 
being expressly defined he will continue 
till he is discharged, (id) even after the 
final disposal of the suit though as be- 
tween the parties his functions are usual- 
ly terminated, the receiver continues to 
be answerable to the Court till he is 
finally discharged, and (iv) the Court has 
ample power to continue the receiver 
even after the final decree If the exigen- 
cies of the case so require The final de- 
cree In the present case did not finally 
dispose of the suit and did not bring the 
appointment of the receiver to an end." 

8. While referring to this enunciation, 
Sri Reddy concedes that the receiver 
continues to be in possession of the pro- 
perty and submits that it Is not open 
to the court to give further directions 
to the receiver once the suit comes to an 
end. If by this statement Sn Reddy means 
that a receiver is not answerable to the 
Court which appointed him. I cannot 
agree with him. It is clear from the 
above enunciation that he continues to be 
answerable to the Court That however 
does not dispose of the other contentions 
about the competence of the Court to 
Issue the direction. 

9 Adverting to the enunciation ex- 
tracted above it Is dear therefrom that 
even if the suit comes to an end. in th e 
absence of fixation of his term of office 
In express terms, he will continue till h e 
Is discharged It Is also dear that he i* 
answerable to the Court till he is finally 
discharged by a specific order to be made 
by the Court. It is further dear that 
even after the decree in a cult the Court 
has ample power to continue the receiver 
if the exigencies 0 f the case call for 
such contiruance. It, therefore follows 
that the Court which appointed the 
receiver would be competent to issue 
directions with regard to the discharge 
of the functions of his office as a receiver 
It is true that in the present case, the 
suit came to sn end the moment the 
order was made directing the return oi 
the plaint to the plaintiff for further 
action either by way of re-presentation 
or re- filing of the plaint in a Court hav- 
ing jurisdiction to deal with it. It is dso 
obvious from the circumstances obtaining 
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in this case that the receiver has not 
been discharged. In this view, so long as 
he is answerable to the Court, which ap- 
pointed him that court will continue to 
exercise jurisdiction over him in regard 
to every matter pertaining to the sub- 
ject-matter of the dispute 

10. It is. however, pointed out by Sri 
H. F. M. Reddy, that if a suit is pending 
in one court and the receiver is answer- 
able to another, it might lead to some 
anomalous situations. In my opinion, that 
by itself is not a ground to hold that the 
receiver shall not be answerable to the 
Court which appointed him until he is 
properly discharged in accordance with 
law. It is conceivable that certain situa- 
tions might arise which require giving 
directions to the receiver in the light of 
the proceedings in the original suit In 
such an eventuality, the Court which has 
seisin of the original suit is not power- 
less to give appropriate directions by 
providing for the continuance of the 
receiver thus making him responsible to 
itself. It is not also difficult for either 
party to move the court which appointed 
the receiver in the first instance to put 
an end to the receivership thus leaving 
the parties free to move the Court before 
which the matter is pending for such 
orders as the exigencies may require. It 
follows from this discussion that either 

< party is at liberty to approach the Court 
'of the learned Munsiff for the termination 
of the receivership. It is not disputed 
that the suit did come to an end the 
moment the plaint was returned to the 
plaintiff for further action. 

11. In the light of the discussions, 
the petition deserves to fail and is dis- 
missed. 

12. In the circumstances of the case, 
I make no order as to costs. 

GDR/D.V.C. Petition, dismissed. 


AIR 19G9 MYSORE 175 (V 56 C 35) 

A. NARAYANA PAI, J. 

Laxmi and others. Petitioners v. Para- 
mesh wari Hengsu and others. Respon- 
dents. 

Civil Bevn. Petn. Nos. ®31,. 1173 and 
1631 of 1967. D/- 13-8-1968. agamst order 
of Civil J., Mangalore, Dl- 18-1-1967. 


(A) Madras Aliyasanthana Act (9 of 
1949), S. 36(5) — Hindu Succession Act 
. (1956), S. 7(2) — Hindu family governed fay 
''"Aliyasanthana Law — Suit for partition — 
Preliminary decree allotting certain share 
to kavaru of defendants 22 to 
all males — Deaths of defendants 24 and 
23 in 1957 and 1962 respectively — Suc- 
cession to their shares — Held governed 
by S. 7(2) of Hindu Succession Act and 


not by S. 36(5) of the Madras Act. (Alia- 
santhana law — Partition). 

In a suit for partition filed by some 
members of a joint family governed by 
Aliasanthana. law in South Canara Dis- 
trict, _ a preliminary decree was passed 
granting certain share jointly to a kavaru 
consisting of three male members defen- 
dants 22 to 24. Defendant 24 died before 
passing of the preliminary decree, on 10- 
6-1957 and defendant 23 died on 9-3-1962. 
Legal representatives of both defendants 
were brought on record. It was contend- 
ed by defendant 22 that the three defen- 
dants being undivided members of the 
kavaru, defendant 22 as the surviving 
member was entitled to the entire share. 
Defendants 11, 12 and 16, on the other 
hand contended that the shares of the de- 
ceased defendants devolved on them as 
members of the nearest santhathi kavarus 
under S. 36(5) of the Madras Act Legal 
representatives of the deceased defen- 
dants claimed to be their rightful heirs 
under S. 7(2) of the Hindu Succession 
Act 1956. 

Held that defendants 22, 23 and 24 to- 
gether constituted a nissanthathi kavaru 
and divided itself from the main Kutum- 
ba but the said three members of the 
said kavaru did not get themselves divid- 
ed from each other; (Para 26) 

(2) that so long as the last surviving 

member of the said kavaru, viz. 22nd de- 
fendant was alive, devolution in favour 
of the nearest santhathi kavaru or kava- 
rus under S. 36(5) of the Madras Act 
could not take place; (Para 27) 

(3) that when the 24th and 23rd defen- 

dants died, they had an undivided inter- 
est in the properties of the kavaru of 
himself and other defendants and that 
the said undivided interest quantified as 
provided by the Explanation to sub-sec- 
tion (2) of Section 7 of the Hindu Suc- 
cession Act, would devolve by intestate 
succession on their respective heirs under 
the said Succession 'Act. (Para 28) 

(B) Constitution of India, Art. 254 — < 
Madras Aliyasanthana Act (9 of 1949), S, 
36 — Hindu Succession Act (1956), S. 7(2) 
— Repugnancy between Central and State 
Act — When arises — Acts held covered 
different fields and hence not repugnant. 

As the Madras Aliyasanthana Act 1949 
deals with the topic of partition and the 
Hindu Succession Act 1956 deals with suc- 
cession. the two statutes deal with two 
entirely different fields of legislation and 
therefore no question of repugnancy can 
arise between the two Acts. AIR 1962 
Mys. 72 (FB), ReL on. (Para 32) 

(Q Madras Aliyasanthana Act (9 of 
1949), S. 36(5) — Hinda Succession Act 
(1956), S» 7(2) — Partition — Share al- 
lotted to kavaru of three males — Death 
of two members — Difference in devolu- 
tion of shares — Anomaly — Remedy, 
lies with the legislature. 
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Where It was decided that the s h ares 
of two deceased members of a kavaru 
co nsisting of three males only passed to 
their respective legal heirs, it was con- 
tended that it was an anomaly that these 
shares should devolve on the legal heirs 
of deceased members of the kavaru under 
S 7 {2} of the Hindu Succession Act, 19oQ 
and the share of the last surviving mem- 
ber should, on his death, pass to the 
members of nearest santhathi kavaru 
under S 36(5) of the Madras Act 

Held that If it was an anomaly such 
anomaly could be cured only by legis- 
lation and not by decisions of Courts. 

(Para 33) 

Cases Referred Chronological Paras 
(1968) AIR 1968 Mys. 216 (V 55)« 

(1968) 1 Mys. U 599 Ratnamala 
v State of Mysore 33 

(1963) 1963-2 Mys I*T 552 Lakshml 
Shedthi v Jalaja Shedthl 20 

(1962) AIR 1962 Mys 72 (V 49)- 
40 Mys. LJ 1 (FB) Sundara v 
Gmja 18. 32 

(1960) 38 Mys U 409 Koragappa 
Rai v Sanakappa Rai 22, 24 

In No 931/67 — 

P Ganapathy Bhat, for Petitioners, B. 
P Holla, far Nos. 11 13 14, 16 to 21 and 
M. Gopalaknshna Shetty for No. 23 for 
Respondents. 

In No 1173/67 — 

M. Gopalakriahna Shetty for Petitioners- 
B. P Holla, for Nos. 21 23 24, 26 to 31 
and 33 for Respondents. 

In No 1681/67 — 

M. Gopa l a kn s hn a Shetty for Peti- 
tioner 


ORDER — These Revision Petitions, 
which are directed against a common 
order made by the Civil Judge at Manga- 
lore on two interlocutory Applications 
before him, raise a common question of 
law as to whether and if so in what 
manner the provisions of sub-sea (2) of 
Section 7 of the Hindu Succession Act, 
1956 (Central Act 30 of 1956) operate on 
the dbatA of a party m a suit' for parti- 
tion of the properties of a Hindu family 
governed by the Aliyasanthana law 

2 The details of the previous pro- 
ceedings in this matter to the extent 
necessary for the disposal of the above 
question are briefly the following' 

3 The parties are governed by the 
Aliyasanthana law prevalent in the Dis- 
trict of South Kanara. They constituted 
a family or kutumba descended from a 
common ancestress by name Majekke. 
One Paiameshwan and a daughter and a 
son of hers as p l ainti ff s instituted Ori- 
ginal Suit No 91 of 1950 before the Court 
of the Subordinate Judge at South 
Kanara for partition of its properties, 
pursuant to and in the light of the pro- 
visions of the Madras Aliyasanthana Act, 
1949 (Madras Act IX of 1949) Apart from 
the contentions based on the merits of 


the case, one Important defence to the 
suit was that a certain award decree 
made in Original Suit No 314 of 1924 
on the file of the District Munsiff, Manga- 
lore, amounted to a partition within the 
meaning of sub-section (6) of Section 38 
of the Madras Aliyasanthana Act This 
was made the subject of issue No 1 The 
trial court decided this issue against the 
plaintiffs and held that the suit for parti- 
tion was not therefore sustainable. Al- 
though It recorded findings on some of 
the other issues also including issue No 3 
regarding the shares to which members 
or several branches are entitled in the 
event of there being a decree for parti- 
tion, the Court ultimately dismissed the 
suit in view of its finding on the first 
issue. 

4 There was an appeal presented 
against the decree dismissing the suit to 
the Madras High Court After the re- 
organisation of the States, the said appeal 
stood transferred to this Court and was 
renumbered R A. (M) 64 of 1956 On the 
question of law raised by the first Issue 
the members of the original Bench which 
heard the appeal differed in their opinion 
resulting in a reference to a third Judge. 
The ultimate decision was that the pre- 
vious award decree did not amount to a 
partition so as to make the present suit 
unsustainable Accordingly a preliminary 
decree for partition was passed on 28th ( 
June 1961 by this Court and the suit re- 
manded for further proceedings 

5 Regarding the quantum of shares 
themselves this Court held. — 

The learned Advocates on both sides 
are agreed that the suit be decreed for 
partition in respect of the plaint sche- 
dule immoveable properties they art 
also agreed that the shares be divided 
as indicated in para 17 of the trial Court s 
judgment We direct that a preliminary 
decree for partition of the plaint sche- 
dule immoveable properties be drawn up 
accordingly 

6 Paragraph 17 of the trial court’s 
Judgment contains its finding on the 
third issue as to shares. It reads — 

In case this suit Is to be decreed, the 
shares to which the several parties are 
entitled to will be as set out in the joint 
memo filed by the parties on 25-9 1963, 
which are as follows. — 


Plaintiffs. 


81 991 

1st Defendant 


58 565 

Defendants 2 to 8 

& 26 

1 40 550 

9th Defendant 

65 520 

Defendants 22 to 

24. 

85 176 

21st Defendant 


52920 

Defendants 12 to 

15 

38 073 

Defendants 16 & 

17 

27 195 

10th Defendant 


21 756 

Defendants 11 18 

to 20 & 25 

43 512 


615264 
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tiie Calcutta High Court was of the -view 
that the Court’s power to impose terms 
and conditions u/s. 17 (5) is limi ted only 
to such terms and conditions as may be 
called for in the interests of the share hold- 
ers or creditors or other persons who might 
be affected by the alteration, and where no 
such prejudice is involved, the Court has 
no power to impose terms and conditions. 
Admittedly, in the present case there has 
been no objection from any share holders 
or creditors of the Company in respect of 
this resolution. There is no serious chal- 
lenge that the financial position of the Com- 
pany is sound. Indeed, the only objection 
advanced on behalf of the Registrar in 
para 8 of his affidavit is that the alteration 
suggested is in conflict with the proposed 
legislation in Parliament banning contribu- 
tions to political parties by Companies. 
Apart from the fact that no such bill has been 
placed before me, it is not certain whether 
Parliament would ultimately enact such a 
measure. In case Parliament does so in 
future it would certainly supersede the 
memorandum of the Company. It there- 
fore appears to me to be idle to speculate 
on future legislative measures and on that 
ground reject the resolution which at the 
present moment does not suffer from any 
infirmity. The special resolution dated 
21-7-66 would therefore be confirmed. 

10. The main target of attack in this 
proceeding is the special resolution dated 
6-12-67 by which substantial additions are 
proposed to be made to the objects of the 
Company and these additions are sought to 
be justified under either clause (a) or Cl. (d) 
of Section 17 (1). In support of their res- 
pective contentions regarding the scope and 
ambit of Clauses (a) and (d), the learned 
Advocates on both sides have relied on seve- 
ral decisions and it is necessary to briefly 
notice them here. I may state at the out. 
set that so far as the expression “some busi- 
ness” occurring in Section 17 (1) (d) is con- 
cerned, all the High Courts agree that this 
expression must include business other than 
business which is already being carried on 
under the existing memorandum, the only 
requirement of the statute law. being that 
the business must be one which can (1) 
conveniently and advantageously be com- 
bined with the existing business of the Com- 
pany and (2) that this must be so under the 
existing circumstances and not under any 
hypothetical circumstances. So long_ _ as 
these limits are observed, the share-holders 
and the management of the company should 
be left free to add to or reduce their bush 
ness by suitable alterations in their memo- 
randum. 

In the matter of Bhuforia Brothers (P) 
Ltd.. AIR 1957 Cal 593, the main object 
of the Company was to purchase, store, sell, 
manufacture and otherwise deal in the agri- 
cultural, mineral and animal products and 
live-stock, and in the bye-products and the 
1969 Orissa/7 V G — 37 


waste products of their manufacture includ- 
ing jute. Extensive alterations were pro. 
posed in. the objects by a special resolution 
which tried to include the business in op- 
tical, photographical, chemical and surgical 
goods on the one hand and watches, clocks 
and musical instruments on the other, as 
also other kinds of machinery. Mukherjee, 
J. held that so far as the alterations of the 
objects in respect of business in jute, cotton 
and woollen mills are concerned, they can 
be permitted u/s. 17 (1) (a) and (d) on the 
ground that the new business can be eco- 
nomically and efficiently carried on and 
under the existing circumstances and they 
can conveniently and advantageously be 
combined with the existing business of the 
Company because jute and cotton will cer- 
tainly come under agricultural products 
forming one of the main objects in the 
existing memorandum. But in respect of 
items relating to clocks and musical instru- 
ments and surgical goods, the learned Judge 
thought that they would be a very strange 
new-comer into a business in agricultural, 
mineral and animal products and live-stock 
and hence disallowed those items. 

11. A recent decision of the Calcutta 
High Court in the matter of Standard Gene- 
ral Assurance Co. Ltd., AIR 1965 Cal 16 
dealt with the case of a Company whose 
original object was to carry on all kinds of 
insurance, guarantee and indemnity business. 
One of the other objects was to carry on 
business as capitalists, financiers, concession- 
aries and merchants and to undertake and 
carry on and execute all kinds of financial, 
trading and other operations. In July 12, 
1963, a special resolution was passed to 
alter the Memorandum of Association of the 
Company, the net effect of which was that 
the Company sought to abandon insurance 
business of all kinds and to acquire new 
objects namely, to carry on business as 
manufacturers of and dealers in chemicals, 
petro-chemicals, drugs, essences, adds etc. 
to carry on business of engineers, metal- 
lurgists, iron, steel and brass founders, metal 
makers, moulders etc-, to execute contracts 
for supply or use of any machinery and to 
carry on ancillary or other works comprised 
in such contracts, to carry on business of 
importers, exporters, merchants, ship-owners 
and charterers of ships and transport and 
haulage contractors etc. to render pecuniary 
or other assistance for helping settlement of 
industrial or labour problems or the pro- 
motion of industry or trade. 

While allowing the application for con- 
firming the alterations of the Memorandum 
of Assoriation of the Company in terms of 
the special resolution, Mitra, J. observed 
that if the directors and members of a com- 
pany propose to alter its objects, and if there 
is no objection from the creditors or if their 
position is not prejudiced by the proposed 
alterations the court should not stand in the 
way of the company’s seeking new objects 
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to enable it to embark on a new venture, 
subject to the limitations that the new busi- 
ness must not be destructive of or inconsis- 
tent with the existing business, and there 
must be some existing business which the 
company should be carrying on at the tune 
when it passes the resolution for altering 
its objects and such business must be earn- 
ed on under its existing object clauses and 
lastly that the company's financial position 
must be sound to enable it to carry on the 
new business In the matter of Dalrma 
Cement (Bharat) Ltd„ AIR 1965 Mad 70 the 
Madras flight Court has taken the view that 
the Directors of the Company alone are best 
fitted by reason of their experience in the 
particular business to decide whether the 
business can be earned on more economi- 
cally or more efficiently by adding fresh 
objects and if the directors consider that 
under the existing circumstances. It will be 
convenient and advantageous to combine the 
new objects with the existing objects, and if 
it appears that that conclusion may be fairly 
arrived at, the Court would not go behind 
it and hold an enquiry as to whether the 
opinion of the directors fa well founded or 
is justified. That was a case where the 
existing objects of the Company included 
import, export in cement, alumine cement, 
lime and lime-stone, kanker and bye-pro- 
ducts thereof and budding materials gene- 
rally The new objects sought to be added 
were to enable the Company to do export 
business in all varieties of goods The Court 
allowed that application. 

The Allahabad High Court fa Juggt Lai 
Kamlapat Jute Mills Co Ltd. v Registrar 
of Companies, AIR I960 All 417, held that 
the Court cannot refuse to confirm the al- 
teration to the Memorandum of Association 
simply because the change is desired to 
carry on a new business not connected with, 
nor having any relation to the existing busi- 
ness or businesses of the Company, provid- 
ed the Dew business desired to be under- 
taken is one which can be combined with 
the e xis ting business of the Company, and 
it is not destructive of or Inconsistent with 
the existing bustness Practically the same 
view was taken by the Punjab High Court 
fa the case reported in (1963) 33 Com Cas 
585 (Punj) 

In another case of the same High Court 
reported m (1963) 33 Com Cas 811 (Punj) 
the Memorandum of Association of a limi- 
ted company stated that the object of the 
company was to purchase acquire, and to 
carry on the business earned on by an exist- 
ing distillery company The company pass- 
ed a special resolution to alter the Memo- 
randum of Association by adding a new 
object, viz. to acquire or take over on hire, 
picture houses, cinemas, theatres etc, and 
applied to fee Court for confirmation of fee 
resolution. The application was rejected on 
fee ground that there is no suggestion what- 
soever feat the new business which fa 


sought to be earned on has anything to do 
even remotely with Its existing business and 
it cannot be said that the new business will 
be conducive to the economical or efficient 
doing of the existing business Even the 
element of convenience or advantage in 
combining the two businesses is absent. On 
the facts therefore this case fa clearly dis- 
tinguishable 

In a later decision of the same High 
Court however reported In 37 Com Cas 
331= (AIR 1907 Punj 15) Kharma, J. allow- 
ed the application of a Company whose 
original object was to carry on business 
of insurance and investment business end 
passed a special resolution to alter its ob- 
jects to enable it to cany on business of 
engineers, metallurgists, iron, steel and brass 
founders, metal makers, moulders, mill- 
wrights, wheelwrights, joiners gafvanisers 
etc and to carry on business of cotton spin- 
ners and doublers, flax hemp and Jute spin- 
ners etc., to cany on business fa chemicals, 
petro-chemicals, drugs etc and to undertake 
and execute any contracts for work involv- 
ing fee supply or use of any machinery and 
to carry out any ancillary or other works 
comprised in such contracts and to carry 
on business of importers, exporters, mer- 
chants, ship-owners, charterers of ships and 
transport The learned Judge allowed the 
application on the grounds feat the 
share-holders were of the view that better 
returns are likely to bo given to fee share- 
holders if some industrial or commercial 
activity fa undertaken by fee company, that 
the new business suggested is not inconsis- 
tent with or destructive of fee previous busi- 
ness, feat fee special resolution was passed 
unanimously and none of the share-holders, 
who are the persons directly concerned, has 
appeared to oppose the petition. 

12. On examination of Section 17 (1) d 
the Companies Act and law bearing on fee 
subject, the following principles can be laid 
down; — 

(0 The language of Section 17 (1) (d) of 
fee Companies Act permits the alterations 
fa fee Memorandum of Association of a 
cmnpany to enable it to cany on a business 
which fa entirely a new departure from fee 
business already earned on provided (a) 
that such business fa one which can be con- 
veniently or advantageously be combined 
^j 1 ^stmg business of the company 
and (b) that this must be so under the 
justing circi im stances and not under hypo- 
thetical circumstances The addi tional busi- 
ness need not be even akin to the existing 
business but it must not be destructive ox 
or inconsistent with and detrimental to fee 
upsting business It must leave fee exist- 
mg business substantially what it was be-* 

(li) The question whether any additional 
business fa one which may be conveniently] 
or advantageously combined wife the busw 
ness of fee Company earned on at fee tonej 
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when the special resolution is passed, is 
essentially a business proposition and must 
be determined by the persons engaged in 
the business of the Company. 

(iii) The Court can confirm the alteration 
either wholly or in -part subject to such 
terms and conditions as it may deem fit on 
being satisfied that the alterations sought 
to be confirmed, are not beyond the scope 
of Section 17 (1) and do not adversely af- 
fect the rights and interests of the members 
of the Company and/or of its creditors. No 
hard and fast rule can be laid down as to 
the quantum of evidence necessary for the 
satisfaction of the Court The fact that the 
Company is in a sound financial position 
and that the share-holders una nim ously or 
by majority decision seek alterations of the 
memorandum is a factum in favour of con- 
firmation thereof. 

13. It is not contended before me that 
any one of the items of additional business 
proposed to be started would be destructive 
of the existing business. What is vehe- 
mendy contended by Mr. Ghosh is that 
there are certain additional items of busi- 
ness which have no relation to the existing 
business and cannot be conveniendy or ad- 
vantageously combined with it In fact 
consequent on his objection and as a result 
of discussion at the time of hearing, the 
petitioner has, as already stated, deleted 
several items of proposed new business from 
the original resolution and we are now 
therefore concerned only with the resolu- 
tion as it stands altered. Even in respect 
of some of the items of the altered list parti- 
cularly the items relating to manufacture 
of type writers and computors Mr. Ghosh 
presses his objections. It is therefore, neces- 
sary for me to briefly notice the submissions 
made on behalf of the petitioner in support 
of his contention that the proposed new 
items of business can be economically or 
more efficiendy combined with the existing 
business. 

14. Regarding its proposed business in 

f eneral merchandise goods it is submitted 
y the Company that it runs two factories 
one at Bhopal and the other at Jaykaypur 
for developing townships and to cope with 
modem times and to supply amenities and 
comforts for its employees and workers, it 
has been found expedient to deal in general 
merchandise goods. 

(i) Regarding the activities mentioned in 
the proposed Clause 3 (10) it is submitted 
that in course of working of the factories 
for the last several years it has been found 
expedient to deal in plant and machinery 
and office equipments to meet its own re- 
quirements and since new industrial com- 
plexes are coming up in nearabout places 
where the Company is having its existing 
factory, it is necessary that the Company 
should be free to take up this and other 
lines of business and once they take up 
business relating to plant, machinery and 


office equipments, the Company would also 
be able to provide the servicing and main- 
tenance on account of its having experienced 
and qualified Engineers under the employ- 
ment of the Company. 

(ii) Regarding manufacture of computors 
it is submitted that the Company is doing 
business in paper industry and has got an 
equipped workshop and trained personnel. 
They can be able to assemble, manufacture, 
repair, maintain computors and other busi- 
ness machines considered to be efficient and 
economic and this can be advantageously 
combined with their existing business. The 
same argument is also advanced in respect 
of type writers and it is submitted that die 
Company has already taken certain steps in 
collaboration with other Companies for the 
manufacture of type writers. 

(iii) Regarding furnitures it is stated that 
for the purpose of running the 
paper mills they take forest leases 
and for this purpose they have got a trained 
staff and necessary machinery. At the pre- 
sent moment they operate and exploit bam- 
boos in the forest. It would be economical 
to take up the business of exploiting tim- 
ber and manufacturing furniture therefrom 
not only for its own use in the factory and 
its own township but also for sale to others. 

(iv) Regarding the proposal in para 10(b) 
relating to synthetic yam, clothes and mate- 
rials rubber, latex, plastics and formations 
etc. and plastic products, it is submitted 
that with the technological development; 
paper has been advantageously used with 
cloth, synthetic yarn and is also being used 
in rubber, latex and plastics. It would 
therefore be convenient and advantageous 
to combine this business with the existing 
one. 

(v) Regarding manufacture of pharmaceu- 
ticals, medicinals, chemicals, caustic soda, 
compound products, machine, live wires, 
disinfectants, oils, colours, paints and varni- 
shes it is submitted that paper industry be- 
ing mostly and mainly a chemical-based 
industry, the company has got chemical 
laboratories and it will be very efficient and 
economic to combine this business, with the 
existing one. 

(vi) Regarding manufacture of carbons, 
ink, paper and stationery goods, the argu- 
ment is that in process of manufacturing 

aper some chemicals and impurities are 
umt resulting in carbons and with the ac- 
tive elements of ink and other ingredients, 
carbon papers can be manufactured. Since 
they are dealing in paper they can be ef- 
ficiently and advantageously combined with 
the existing business. 

(vii) Regarding the business referred to 
in sub-clause (11), it is submitted that the 
Company has taken various forests on leases 
and is also carrying on forest operations. At 
the present moment it is only exploiting the 
bamboo wealth of the forest It is proposed 
that with the same machinery and without 
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spending more money it can also deal in 
timber and timber products, economically 
and advantageously 

(vui) Regarding the proposals mentioned 
in sub-para 12 it 13 stated that the effluent 
of the paper Industry has been experimented 
to get fertilisers and the Company has got 
several experimental plots where agricul- 
tural operations can be earned on and food 
stuffs can be produced for its own employees 
and the township 

{«) Regarding sub-para (13) the submis- 
sion is that the Company has taken up erec- 
tion work of its factories by the engineers 
who have gat vast experience in designing, 
planning, erection, expansion and mainte- 
nance or modem factories The Company 
can therefore use tins personnel with ad- 
vantage At the present moment the Com- 
pany has to engage transport contractors to 
carry finished products from them and also 
to get bamboo etc from the forest If the 
Company can maintain its own vehicles, it can 
save a huge amount- For maintenance of 
its existing vehicles it runs an efficient 
motor garage and workshop and with little 
addition to it, this can efficiently handle 
bigger transportation facilities both for it- 
self and for the purpose of business 

(x) Regarding sub-para 14, the submission 
of the Company is that at present it has to 
generate its own power and if the proposed 
expansion is done this will mean a lot of 
savings and with small alterations and ex- 
pansion of the generating units and utilisa- 
tion of its own electrical staff and know- 
how it can save a huge amount and also 
can have some profit 

(n) Regarding sub-para 15 it is stated 
that it is ancillary to the existing and pro- 
posed objects ana can be efficiently com- 
bined with the existing business 

(xn) Regarding sub-paras 16 and 17 the 
submission of the Company Is that these 
clauses are found in the Memorandum of 
Association of all Companies of repute and 
are necessary for more efficiently carrying 
on the business either existing or future. 

15. I have carefully considered the 
aforesaid submissions made by the learned 
Advocate for the petitioner and feel that 
although in some respects they appear to 
be ambitious it cannot at all be said that 
any of the proposed activities is either in- 
consistent with the existing business or would 
be destructive of the same. The Directors 
who are in charge of the day to day admi- 
nistration of the affairs of the Company are 
of the view that the proposed activities can 
be efficiently and conveniently combined 
with the enstmg business ana how tt>?« 
would be so has been explained in the sub- 
missions referred to above which pnma 
fame appear to be acceptable The resolu- 
tions for tha alteration of the provisions m 
the memorandum had been passed unani- 
mously by the share-holders without a single 
dissenting voice. Notice of die present 


petition was given to all concerned by 
publication in newspapers, but apart from 
the Registrar of Companies, no share-holder 
or creditor of the Company has appeared 
to oppose the application The Registrar 
in para 12 of his affidavit has stated that 
he had received a letter from Shri B A. 
Ojha a share-holder of the Company ad 
dressed to the Company Law Board object- 
ing to the additional new business on cer- 
tain grounds A copy of the letter has been 
annexed to his affidavit The original letter 
is not before me and has not been proved. 
The objection is Sri Ojha has not appeared 
before this Court to raise any objection. No 
notice can therefore be taken on the alleged 
objection. A further safeguard so far as 
the share-holders are concerned is afforded 
by sub-section (2A) newly added by Sec 15 
or the Companies (Amendment) Act 1995 
to Section 149 of the Companies Act where- 
by before actually commencing any new 
business the Company has to get the ap- 
proval of the general body of snare-holders 
That would give a further opportunity to 
the share-holders to say whether the Com- 
pany should actually take up any new busi- 
ness This appears to me to bo a further 
safeguard against any speculative action on 
the part of the Directors of the Company 
1G. In the result; I would allow this 
application and confirm the alterations pro- 

B ed by the Company in the special reso- 
ons dated 21-7-66 and 6-12-67 subject 
to the modifications proposed in the memo- 
randum dated 12-9-68 filed on behalf of 
the Company As substantial objections 
had been raised on behalf of the Registrar 
of C ompanies who alone has appeared to 
impose this application, I would order that 
the Company should bear the costs of the 
Registrar Hearing fee Is assessed Rs 500 
KSB Application allowed. 


AIR 1069 ORISSA 100 (V 50 C 88} 

G K. MISRA, J 
Union of India, Appellant v 
Rout; Respondent. 

Second Appeal No 534 of 1964, D/- 
23-8-1968 from decision of 3rd Addl Sub- 
J- Cuttack. D/- 22-8-1B84 

(A) Railways Act (1890), See. 74C (3) 
— Mango consignment, despatched at 
owneris nsk, reaching destination 2 days 
late than reasonable time — Mangoes found 
unfit for human consumption — Delay of 
two days not being unreasonable Railway 
not responsible for destruction Presump- 
tion that damage was dne to delay of two 
days cannot be drawn — (Evidence Act 
(1872), Section 114) 

A reasonable tune is certainly not neces- 
sarily always the actual tune for the consiga- 
ment t o reach the destination. In feet 
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sometimes the consignment might reach the 
destination earlier and sometimes later. To 
assess reasonable time one is not to be 
guided by the. actual time taken by similar 
consignments in respect of identical goods. 
Where seven days is the reasonable transit 
time for a whole wagon of mango consign- 
ment from one station to another and the 
whole consignment, which is at the owners 
risk reaches its destination two days late 
than the reasonable time, it cannot be said 
that the delay of 2 days is unreasonable so as 
to make liable the Railway administration 
for the deterioration of the mangoes, parti- 
cularly when there is no assertion or proof 
that the mangoes would not have been 
damaged during the reasonable time of 

seven days required for the transit The 
delay is not so unusual and unreasonable 
that a presumption under Section 114, Evi- 
dence Act is to be drawn that the damage 
was due to the delay of two days. S. A. 
No. 276 of 1962 (Ori), Rel. on. (Para 5) 
(B) Railways General Rules No. 29 

(19 54) — In terms. Rule 29 has no applica- 
tion to booking of perishable goods. 

(Para 5) 

Cases Referred: Chronological Paras 

(1962) S. A. No. 276 of 1962 (Ori.), 

Fagumani Khuntia v. Union of India 4 
B. K. Pal and Bijoy Pal, for Appellant; 
H. Sen, for Respondent 
^ JUDGMENT: Plaintiff despatched 629 
baskets of mangoes from Ellore station on 
11-6-57 to Cuttack Station. The consign- 
ment in a whole wagon reached Cuttack on 
20-6-57. Plaintiffs’ case is that the usual 
time for arrival of the consignment was 5 
days. Though the consignment was book- 
ed in good condition, at the time of deli- 
very they were found to be rotten and un- 
fit for human consumption. An open deli- 
very was taken and the Station Master, Cut- 
tack, granted a certificate showing damage 
of mangoes at sixty per cent The damage 
was due to unusual delay in the arrival of 
the consignment Defendant was responsi- 
ble for the damage caused by the delay. 
The suit was for recovery of Rs. 3924/4/-. 

The defence case is that the goods were 
sent at owner’s risk. It was clearly stated 
in the railway-receipt that the goods were 
liable to perish in transit The distance 
between Ellore to Cuttack is 477 miles and 
the usual period of transit cannot be less 
than 7 days. 

The Courts below concurrently found 
that the delay was unreasonable and it was 
responsible for the damage. They decreed 
" the plaintiffs’ suit for an amount of 
Rs. 3S90/7/-. The defendant has filed the 
second appeal. 

2. There is no dispute that there was 
sixty per cent damage of the. mangoes. The 
only point for consideration is whether the 
defendant was responsible for the damage. 
The findings of the lower appellate Court 
are that fie consignment was despatched 
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at the risk of the owner, the nsnal time for 
a consignment of mangoes to reach from 
Ellore to Cuttack is 4 to 5 days, the con- 
signment reached Cuttack in 9 days, the 
delay of 4 to 5 days was unusual and was 
responsible for the damage, and the goods 
were sent in good condition at the time of 
loading. 

3. Exhibits 7 and 8 show that consign- 
ments of mangoes from Ellore to Cuttack 
reached Cuttack within 4 and 5 days res- 
pectively. D. W. 2, the goods clerk at 
Cuttack, deposed that the normal time for 
arrival of mango wagons from Ellore to 
Cuttack was 5 to 6 days. This evidence is 
not, however, enough to hold that the de- 
lay was unreasonable or unusual. 

4. The inter se liabilities of the parties 
depend upon the construction of Sec. 74-C 
(3) of the Indian Railways Act, prior to its 
amendment la Second Appeal No. 276 of 
1962 (Ori), Fagumani Khuntia v. Union of 
India this section was considered and the 
Court observed thus — 

“The onus is on the plaintiff not only to 
prove that there was delay in transit but 
also to prove that the delay was not un- 
usual and unreasonable that it amounts to 
negligence or misconduct on the part of the 
railway administration or of any of its ser- 
vants and that such negligence or miscon- 
duct was responsible for the deterioration.” 
In that particular case, the delay was of 3 
days. There was no further proof that the 
delay was of such unusual character that it 
caused deterioration and that the goods 
could not have been deteriorated even dur- 
ing the normal period of transit of 9 to 10 
days as claimed in that case. 

5. Rule 49, sub-rule (14) of the Goods 
Tariff No. 29 in force from 1st June, 1954, 
(General Rules for acceptance, carriage and 
delivery of goods) deals with contraband 
goods like arms and ammunition etc. It 
says that in every case when a consignment 
of any land of arms, ammunition or military 
stores fails to reach the destination station 
within a reasonable period from the date 
of booking, as shown by the Invoice or 
Way-bill, the Station Master of the station 
to which such ammunition or arms is booked 
must report the facts by wire to the Station 
Master of the Booking Station, junctions con- 
cerned, if any. District Tariff/Divisional 
Superintendent and Superintendent of Rail- 
way Police in whose jurisdiction booking and 
destination stations are situated. A reasonable 
time may be assumed to be an allowance 
of 100 miles per day in the case of goods 
trains and 250 miles per dav in the case 
of passenger trains, plus two days for neces- 
sary formalities of booking and destination 
stations. 

In terms this rule has no application to 
the booking of perishable goods. It, how- 
ever, gives an idea as to what a reasonable 
time is. A reasonable time is certainly not 
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necessarily always the actual time for the 
consignment to reach the destination. In 
fact sometimes the consignment might reach 
the destination earlier and sometimes later. 
To assess reasonable time one is not to be 
guided by the actual time taken by similar 
consignments in respect of identical goods 
Buie 8 of the above Tariff Rules accord- 
ingly lays down that railways do not gua- 
rantee the dispatch of goods by any parti- 
cular train nor will they be responsible for 
the arrival of goods at any station withm 
any definite tim e 

The distance between EHore and Cuttack 
is 477 miles If the reasonable time for 
any goods earned by goods tram is 100 
miles per day, then it would take a little 
less than 5 days only for transit Further 
2 days more is necessary for the formalities 
Of booking and destination stations The 
reasonable time in this particular case there- 
fore would be 7 days The delay was hard- 
ly, by 2 days The Courts below commit- 
ted an error of Jaw in depending upon the 
bme taken in Exfa 7 and 8 as the reason- 
able time for the arrival of the consignment 
from EHore to Cuttaclc. It is not 'known 
Whether Exts 7 and 8 were despatched at 
owner's risk or were subject to special con- 
tract on account of the nature of the peri- 
shable goods consigned thereunder 

S If 7 days is the reasonable transit time 

TtJL ro » 3n i5°.^ g ? 1 } con ?£ nmcn t from 
more to Cuttack, the delay of 2 days can- 
ot be said to bo unreasonable Moreover 
sere « no assertion or proof that the man- 
£oes despatched from EHore would not 
bave been damaged and were not in fact 
damaged during the reasonable time of 7 
(days required for transit The delay was 
laiso not so unusual and unreasonable that 
fa presumption under Section 114, Evidence 
JAct, is to be drawn that the damage was 
due to the delay of those 2 days 

6. From tune to tune this Court Las 
been laying down the strict standard of 
proof in cases of this nature Plaintiff con- 
“ e 0330 111 ®P rmsahsfactory manner 
told the necessary elements for discharging 
the onus were not established. 


Renal Code (I860), S. 84 — Insanity — 
I«gal insanity — Any Insanity recognized 
In medical science is not legal insanity — 
Destruction of cognitive faculty of mmd to 
such an extent as to render the accused in- 
capable of knowing the nature of the act 
or that what he was doing was contrary to 
law is necessary — — Onus lies on accused 
to prove insanity — Tests laid down — 
Evidence Act (1872), Ss. 101 to 104 

The ingredients that must be proved 
under S 84 are* 

(a) that the accused was insane, 

(b) that he was insane at the fame when 
he committed the act and not merely befon 
or after the act, and 

(c) that as a result of the tmsoundnes 
of mmd the accused was m capable of know 
fag the nature of the act or that he wa. 
doing what was really wrong or contrary fe 
law 

Any and every type of insanity recog 
nised m medical science Is not legal feisan 
ity Every m inor mental aberration is nol 
insanity There can be no legal insanity 
unless the cognitive faculty of mmd is des- 
troyed as a result of unsoundness of muid 
to such an extent as to render the accused 
incapable of knowing the nature of the act 
or that what he is dome is wrong or con- 
trary to law. AIR I960 Mad 316 Rel on. 

(Para 4) 

The burden of proof of insanity lies on 
the accused. This burden is not as heavy 
as it is on the prosecution to prove an 
offence The prosecution is to prove the 
guilt of the accused beyond reasonable 
doubt. The burden on the accused is anal- 
ogous to that on the p laintiff or the de- 
fendant m a civil proceeding The burden 
on the accused is discharged if the Court 
is satisfied that the version of the accused 
is reasonably probable or true though it 
might not have been proved beyond reason- 
able doubt. Mere possibilities cannot hew- 
ever be sufficient to discharge the onus 

(Para 5) 

i no hard and fast rule can be 

laid down and the conclusion would vary 
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ments of the Courts Mow are set aside and 
the plaintiffs suit fa dismissed. The second 
appeal is allowed but in the circumstances 
parties to bear their own costs throughout 
HGP/DVC. Appeal allowed. 


AIR 1969 ORISSA 102 (V 56 C 37T 
G K. MISRA AND S ACHARYA, JJ 
Sarka Gundusa, Appellant v. State, Res. 
pendent 
Cm 

35-11--. 

0-8-1963 
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or each case, certain broad tests based on 
objective standards are generally looked 
“t® by Courts These are antecedent and 
subsequent conduct of the person accused 
oi the offence Such conduct fa not per se 
enough, but fa relevant only to show what 
the state of the mmd of the accused was at 
the time of the commission of the act 
home indication of the precise state of the 
Offenders mind at the time of the commis- 
sion of the act is often furnished by the 
■■■■■hm. IT 01 ** 3 !. 0 * offender used while commit- 

tezLS’JF.'* m d/- SSSS. 

SSg 8 * fenorferofS I' Eoraput D /- of the crimeVfao ^Snces 

under which it was committed, the manner 

LL/AM/G8 12/68 f 15 ® method of its execution, and the be* 

haviour of the offender before or after the 
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commission of the crime furnish some of 
the important dues to ascertain whether 
the accused had no cognitive faculty to 
know the nature of the act or that what he 
was doing is either wrong or contrary 
to law. AIR 1927 Lah 674 and AIR 1958 
Ker 80 ReL on. (Para 6) 

Held on facts that accused was not 
entitled to plead insanity as the burden of 
proof had not been discharged. 

(Para 9) 


Cases Referred: Chronological Paras 

(1960) AIR 1900 Mad 316 (V 47)= 

1960 Cri LJ 930, In re, Kandasami 
Mudali 4 

(1958) AIR 1958 Ker 80 (V 45)= 

1958 Cri LJ 513, Kerala State V. 
Madhavan 6 

(1927) AIR 1927 Lah 674 (V 14)= 

28 Cri LJ 598, Tola Ram v. Em- 
peror 6 


S. S. Bhanja Deo, for Appellant; Stand- 
ing Counsel, for Respondent. 

G. K. MISRA, J. : The appellant has 
been convicted under Section 802 I. P. C. 
and sentenced to imprisonment for life. 

2. The prosecution case is that on 
22-9-65 a child of 3 years was playing in 
the village street. The accused came out 
of his house brandishing an axe and gave a 
sudden blow with its sharp side on the 
neck of the child. The boy fell down and 
died instantaneously. With the blood stain- 
ed axe the accused ran into the adjoining 
jungle. The villagers searched for him, but 
could not trace him out On 23rd morning 
the accused returned to his house without 
the axe. The accused pleads insanity. The 
learned Sessions Judge held that the death 
was homicidal and the accused killed the 
deceased. He rejected the plea of insanity. 

3. That the death of the child was 
homicidal and that the accused killed him 
with his axe are not challenged before us. 
P. Ws. 1, 2 and 3 are the eye-witnesses. 
They vividly describe as to how the accused 
came out with his axe and killed the child 
by giving a sudden stroke with its sharp 
side. The finding is based on unassailable 
evidence. ' 

4. The only question for consideration 
is whether the plea of insanity is tenable. 
Section 84, I. P. C. runs thus: 


“Nothing is an offence which is_ done by 
a person who, at the time of doing it, by 
reason of unsoundness of mind is incapable 
of knowing the nature of act or that he is 
doing what is either wrong or contrary to 
law. 

All the ingredients of Section 84 must be 
fulfilled before the plea of insanity suc- 
ceeds. The ingredients which must be 
proved under the Section are — 

(a) that the accused was insane, 

I (b) that he was insane at the time when 
he committed the act and not merely before 
lor after the act, and 


(c) that as a result of the unsoundness of 
mind the accused was incapable of know- 
ing the nature of the act or that he was 
doing what was really wrong or contrary 
to law. 

It was very aptly said in AIR 1980 Mad 
816 In re Kandasami Mudali that; 

“There is no rule that once insane al- 
ways insane or that now sane, he must 
have been sane before.” 

Any and every type of insanity recog- 
nised in medical science is not legal insanity. 
Every minor mental aberration is not in- 
sanity. There can be no legal insanity un- 
less the cognitive faculty of mind is des- 
troyed as a result of unsoundness of mind 
to such an extent as to render the accused 
incapable of knowing the nature of the act 
or that what he is doing is wrong or con- 
trary to law. 

5. The burden of proof of insanity is 
on tbe accused. Section 105 of the Evi- 
dence Act with illustration (a) makes the 
position absolutely dear. The Section and 
illustration run thus: 

"When a person is accused of any offence 
the burden of proving the existence of cir- 
cumstances bringing Che case within any 
of the General Exceptions in the Indian 
Penal Code 1 860, or within any special ex- 
ception or proviso contained in any other 
part of the same Code, or in any law defin- 
ing the offence, is upon him, and the 
Court shall presume the absence of such 
circumstances. 

Illustration (a). — A, accused of murder, 
alleges that, by reason of unsoundness of 
mind, he did not know the nature of tho 
act 

The burden of proof is on A.” 

It is dear from the section that the Court 
shall presume absence of insanity that 
means, the court shall presume that the ao- 
cused was sane at the time he did the act 
It is now well settled that the burden of 
proof on the accused is not as heavy as it 
is on the prosecution to prove an offence. 
The prosecution is to prove the guilt of the 
accused beyond reasonable doubt Tho 
burden on the accused is analogous to that 
on the plaintiff or the defendant in a civil 
proceeding. The burden on the accused is 
discharged if the court is satisfied that tho 
version of the accused is reasonably proba- 
ble or true though it might not have been 
proved beyond reasonable doubt. Mere 
possibilities cannot however be sufficient to 
discharge the onus. 

6. It is not easy to lay down the tests 
as to how insanity within the ambit of Sec- 
tion 84, I. P. C. is to be established. Tho 
difficulty arises on account of tbe fact that 
proof of prior or subsequent insanity would 
not discharge the onus. Insanity at the 
time of the commission of the act is to bo 
established. It is difficult to enter into the 
recesses of the accused’s mind exactly at 
the time of the commission of the offence. 
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Mere ghastly character of the act or ab- 
sence or motive is cot enough to prove 
legal insanit y for the simple reason that 
each of them is consistent with non-existence 
of insanity Though no hard and fast rule 
can be lai d down and the conclusion would 
vary according to the facts and circum 
stances of each case certain broad tests 
based on ob]ective standards are generally 
looked mto by courts Those are ante- 
cedent and subsequent conduct of the per 
son accused of the offence Such conduct 
is not per se enough, but is relevant only 
to show what the state of the mind of the 
accused was at the time of the commission 
of the act See AIR 1958 Ker 80 Kerala 
State v Madhavan 

Some indication of the precise state of the 
offenders mind at the time of the commis- 
sion of the act is often furnished by the 
words of the offender used while commit 
mg the act or immediately before or after 
the commission See AIR 1927 Lah 674 
Tola Ram v Emperor 

Speaking generally the pattern of the 
crime, the circumstances under which ft was 
committed, the manner and method of its 
execution and the behaviour of the offender 
before or after the commission of the crime 
furnish some of the important clues to as 
certain whether the accused had no cogm 
bve faculty to know the nature of the act 
or that what he was doing Is either wrong 
or contrary to law 

7 On the aforesaid tests the facts o! 
this case would be examined. P W li 
evidence is that the left palm of the ac- 
cused was swollen for 4 to 5 days prior to 
the occurrence The accused was talking 
incoherently and was also talking to him 
self Otherwise he was attending to his 
work, taking his food and moving about 
properly The accused is the cousin of 
P W 1 He noticed that the aforesaid 
condition developed only 3 to 4 days prior 
to the occurrence before which the accused 
was all right. P W 2 stated that the ac- 
cused appeared to he out of his sense when 
he came out of his house brandishing the 
Tangi P W 3i version is that for 3 or 
4 days prior to the occurrence he found the 
accused talking like a mad man and the 
accused was complaining of pain in his left 
hand and crying loudly 

P W 8 is the mother of the accused who 
is her only son Her story is that her son 
was never mad or insane Only from the 
previous Thursday the accused was confin 
ed to the house as he was having pain ui 
his left hand and forearm which were swol 
len. On the date of occurrence she and her 
son were m their house 

Suddenly at about noon the accused be- 
haved like a mad man and ran to the street 
with the Tanpp. (M O I) From the Thurs 
day before the date of occurrence the ac- 
cused was not talking with anybody and 


was not taking his food properly and could 
not sleep at night On die day following 
the occurrence the accused came back from 
the Jungle and stood in the village street 
without entering into his house He did not 
talk to his mother The Doctor (P W 4) 
examined the accused and noticed swelling 
on his left hand and forearm The accused 
complained to him of acute pain The 
Doctor also found mulbple abrasions in 
front of the middle of die neck of the ac- 
cused running transversely over an area of 
of l’xl 1/2* The abrasions were simple in 
nature and were caused by some sharp 
cutting weapon within 48 hours of the exa 
minabon which he did on 24-9-65 at 11.30 
A. M 

According to the Doctor these multiple 
abrasions appeared to be self inflicted and 
could be caused by the axe M O I He 
examined the mental condibon of the ac- 
cused and found no abnormality in him In 
cross-examination the Doctor answered that 
he had not specialised in mental disease 
That does not however make him disquah 
Red for examining the accused to test whe- 
ther he found any abnormality in the ac- 
cused P VVs 6 and 7 nobced that un 
mediately after the occurrence the accused 
ran towards the Jungle 


8 From the aforesaid evidence the fol 
lowing features emerge — 

(l) The accused was having severe P air * 
on account of his left palm and forearm 
being swollen He was not having proper 
sleep but he was attending to his normal 
dubes though sometimes he did not take 
food. 

(u) The mother’s evidence established mat 
the accused was not insane or mad, but 
showed certain mental aberrabons about 
4 to 5 days before the date of occurrence. 

(in) On the date of occurrence the accused 
suddenly came out with the axe and jailed 
the deceased 

(iv) Apparently there was no mobve lor 
the murder 

(v) Immediately after the murder the ac- 

cused ran away to the forest with the blood 
stained axe , 

(vi) He threw away the blood stained 
axe inside the Jungle of which he subsequent 
ly gave recovery and came back home next 
morning without the axe 

(vii) On his return he stood on the vi 
Dan da, did not enter into fus house and did 
not talk to hij mother 


The queshon is whether on the aforesaid 
features the burden of proof on the accusal 
to establish insanity can be said to be rea 
sonably true or probable This burden can 
be said to be discharged only if a finding 
can be recorded on the basis of the afore- 
said facts that the cogruhve faculty of the 
accused was impaired to such a degree that 
he was incapable of knowing the nature of 
the act that he committed or that what ho 
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tion 5 of die Oaths Act cannot affect the 


9. Certain features establish that the ac- 
cused was not deprived of his cognitive 
faculty. Immediately after the murder he 
ran towards the jungle to conceal himself. 
The fact that he threw away the axe in a 
place which could not be traced out with- 
out his assistance, is evidence of the fact 
of his being alive to his guilt On his re- 
turn next morning he stood in the village 
Danda, did not enter into his own house 
and did not talk to his mother. These give 
indication of his guilty consciousness. 

The fact that he talked like a mad man 
a few days before the date of occurrence 
on account of the severe pain is no indica- 
tion of his loss of cognitive faculty at the 
time of the commission of the act. There 
are therefore no decisive circumstances in 
favour of the accused that he lost his cogni- 
tive faculty to a degree prescribed in Sec- 
tion 84, I. P. C. excepting die absence of 
motive and the ghastly nature of the act 
As has already been said, these factors by 
themselves do not militate against the 
theory of sanity which the law presumes the 
accused as having at the time of the 
commission of the act. The burden of proof 
on the accused as to insanity has not been 
discharged. 

10. The appeal fails and is dismissed. 

11. ACHAItYA, J.s I agree. 

GGM/D.V.C. Appeal dismissed. 


AIR 1969 ORISSA 105 (V 56 C 38) 

G. K. MISRA AND B. K. PATRA, JJ. 
Dhansai Sahu and another. Appellants V. 
State, Respondent 

Criminal Appeal No. 79 of 1969, D/- 

8-11-1968 from order of S. J., Bolangir- 
Kalahandi, D/- 19-8-1966. 

(A) Oaths Act (1878), Sections 5 and 
13 — Object of Act — Child witness — 
Duty of court to record its opinion — 
Omission to administer oath or to attach 
certificate as required by proviso to Sec. 5 
— Does not affect admissibility of his evi- 
dence by virtue of Section 13 — (Evidence 
Act (1872), Section 118). 

The Oaths Act does not deal with the 
competency of a person to give evidence. 
Its main object is to render persons who 
give false evidence liable to prosecution and 
another object obviously is to bring home 
to the witnesses the solemnity of the occa- 
sion and to impress upon him the duty of 
speaking the truth. (Para 11) 

Since an omission to take the oath does 
not by reason of Sec. 13 of the Oaths Act 
affect the admissibility of evidence, an ir- 
regularity arising from the fact, that the 
Trial Judge has failed to record the certi- 
ficate as required by the proviso to Sec- 


admissibility either. (Para 11) 

Section 18 of the Oaths Act is quite un- 
qualified in its terms and there is nothing 
to suggest that it is to apply only where 
the omission to administer the oath occurs 
per incuriam. AIR 1946 PC 3, Rel. on. 

(Para 11) 

Despite the requirement of the statute 
it is desirable that Judges and Magistrates 
should always record their opinion mat the 
child understands the duty of speaking the 
truth and why they think so. AIR 1952 
SC 54, Rel. on. (Para 11) 

(B) Evidence Act (1872), S. 118 — Com- 

petency of witness to give evidence — Child 
witness ■ — Evidence of — Court should 
accept it with caution and. should require 
substantial corroboration Before acting upon 
it. (Para 11) 

(C) Penal Code (1860), Section 34 — 
Scope — Section does not create a specific 
offence — It merely enunciates principle 
of constructive liability for acts committed 
by two or more persons in furtherance of 
common intention. 

Section 34, I. P. C. does not create any 
specific offence, but merely enunciates the 

E rinciple under which one person is liable 
rr the joint act of hims elf and another 
when the crime is committed in pursuance 
of the common intention of both. In fur- 
therance of common intention several acts 
may be done by several persons resulting 
in the commission of the crime. In such a 
situation section 34 provides that each one 
of them would be liable for that crime in 
the same manner as if it were done by him 
alone. (Para 12) 

(D) Penal Code (1860), Section 34 — 
Charge — Absence of mention of Sec. 34 
— Effect — (Criminal P. C. (1898), Sec- 
tions 233 and 537). 

Where two accused are jointly charged 
for having committed murder of P, there 
is sufficient indication that each of them 
would be held liable for the joint acts of 
both of them. The absence, therefore, of 
Section 84 from the charge or of the words 
“in furtherance of the common intention” 
in the circumstances of the case is im- 
material, and the accused are not in any 
way prejudiced nor is it fatal to the prose- 
cution case. AIR 1956 Raj 67, Foil. 

(Para 12) 

(E) Penal Code (1860), Section 300, 
Clauses secondly and thirdly — Applicability 
— Intention to cause bodily injury sufficient 
in the ordinary course of nature to cause 
death — Existence of such injury caused 
by act of accused proved — Intention to 
cause it may be presumed unless there is 
evidence to contrary — On facts accused 
held were guilty under Section 302/34 
I. P. C. as case was covered by clause third- 
ly and not secondly of Section 300. 

Clause thirdly of Section 300, I. P. C. 
speaks of an intention to cause bodily in- 
jury which is sufficient in the ordinary 
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course of nature to cause death. Here the 
emphasis is On the sufficiency of the injury 
in the ordinary course of nature to cause 
death. The sufficiency is the high proba 
bihty of death in the ordinary way of nature. 
When this sufficiency exists and death fol- 
lows and the causing of such injury is in- 
tended, the offence is murder If the in- 
tended injury cannot be said to be sufficient 
in the ordinary course of nature to cause 
death, that is to say, there was probability 
in a lesser degree or death ensuing from the 
act committed, the conviction should bo for 
culpable homicide not amounting to murder 
AIR 1966 SC 148, FolL (Para IS) 

The question so far as intention is con- 
cerned is not whether they intended to 
Vfll or to inflict the injuries of a particular 
degree of seriousness, but whether they in- 
tended to inflict the injuries in question and 
once the existence of the injuries is proved, 
the intention to cause the injuries will be 
presumed unless the evidence or circum- 
stances warrant an opposite conclusion. AIR 
1968 SC 807, FolL (Para 13) 

The two accusal were charged under 
Section 302, L P C for jointly assaulting 
one P, an old man of 70 years with a 
wooden pole and thereby causing his death. 
As many as 19 Injuries were inflicted on his 
person, some on vital parts of the body 
One of the injuries which was dealt on the 
left chest caused fracture of the 8th and 
9th ribs of the left side of the chest and 
the other injury caused fracture of the right 
temporal bone resulting in the fractured 
P’eces depressing Into the brain substance. 

Held that the Injuries were sufficient in 
the ordinary course of nature to cause death 
of P and therefore the case was covered by 
clause thirdly of Section 300 and not danse 
secondly of Section 300 The accused were 
therefore guilty of murder under S 802, 

I P C read with Section 34 and the absence 
of charge under Section 34, L P C was im- 
material (Para 13) 

Cases Referred Chronological Paras 
(1968) AIR 1968 SC 807 (V 53) = 

1968 Cn LJ 1023, Harjmder Smgh 
v Delhi Administration 13 

(I960) AIR 1966 SC 148 (V 53) = 

1966 Cn LJ 171 Anda v State of 
Rajasthan 13 

(1956) AIR 1956 Raj 67 (V 43) = 

1956 Cn LJ 550, State v Bahulal 
and Berumah 12 

(1952) AIR 1952 SC 54 (V S9) = 

1952 Cn LJ 547, Rameshwar Kalyan 
Singh v State of Rajasthan H 

(1948) AIR 1946 PC 3 (V 33) = 

1946 All LJ 100, Mohmmad Fugal 
Esa v King 11 
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PATRA, J « The appellants were convict- 
ed u/s 802, L P C by the Sessions Judge, 
Bolangir and sentenced to imprisonment for 
life. They are brothers and the case against 
them is tnat at about 11 A. M. on 20-6* 
1965 they severely assaulted one Filn Saha 
and caused his death. 

2. There was a proceeding u/s 143, 
Criminal P. C between the deceased Pfla 
Saha on one aide *md the appellants and 
two others on the other in respect of an 
Adakata in mouza Amhdadar The Court 
of first instance declared die possession cf 
Pda Sahu by its order dated SI-8-64 and 
this order was subsequently upheld in Revi- 
sion by the Sessions Judge, Bolangir by order 
dated 4-12-64. There was consequently 21- 
feeling between the parties 

On the date of occurrence Mn Sahu was 
sitting on a chair under a mango tree near 
the KhamaRandh and was guarding the 
mango crop Julu Sahu (P W 8) aged 
about 10 years and Safhu, the grandson c! 
the deceased, a boy aged about 12 years 
were washing their b uffal oes in the Aakata 
tank. Keshari Bal, the daughter of sppel- 
lant Dhansai challenged the boys as to why 
they were doing so and pelted stones at the 
buffaloes They retaliated by throwing mud 
at her and she went home weeping The 
prosecution case is that immediately there- 
after she came back accompanied by the 
two appellants each of whom was armed 
with a wooden pole Dhansai questioned 
Klu as to why he did not prohibit the boys 
from quarrelling with Keshari. Pilu advised 
them to convene a Panchayat for the pur- 
pose Thereupon Dhansai cave a blow with 
a wooden pole which struck the left ear of 
Juglu and it slipped off and struck the thigh 
of Klu. Pflu got up from the chair The 
appellant San thin on ar gave a blow with the 
wooden pole on the back of PJu's neck and 
Dhansai assaulted Pflu on his right flank. 
Meanwhile P Ws 3, 4 and 6 who we™ 
near about the tank came to the spot and 
assaulted the appellants and the latter reta- 
liated and assaulted them. P W 5 inter- 
vened, but being threatened be left to® 
place The appellants then assaulted Pua 
and he fell down Even after he fell do«u 
on the ground, they continued to assault 
him as a result of which he died. 

First Information Report (Ex. 1) W» 
lodged at the Thana by P W 1 , the son 
of the deceased at 1-30 p m on the sam® 
day on which a case was registered against 
the appellants Shortly before the F 1 **• 
was lodged, die appellant Dhansai ha d gone 
to the Thana and had made a statement cn 
the basis of which a station diary entry 
(Ex. 24) had hear recorded. The A. 5 L 
who in the absence of the Officer in- 
charge reoorded the FIR. came 
to the place of occurrence that after-noon 
and sent the dead body for post mortem 
examination. The Medical Officer who 
performed autopsy found the following 13 



196® Dhansai v. Slate 

Injuries on the person of the deceased (Ex. 
14): (After enumerating these injuries His 
Lordship proceeded). 

It was found on dissection that the right 
temporal bone beneath injury No. 18 was 
fractured into three pieces and the fractured 
pieces were depressed into the brain sub- 
stance tearing the membranaeous vessels, at 
their sites and injuring the brain 
substance. It was also found that 
the 8th and 9th ribs of the left side beneath 
injury No. 12 were fractured at their angles, 
and the fractured ends tearing the muscles 
and pleura at their sites pierced into the left 
lung. Injuries Nos. 5, 12 and 18 were 
grievous in nature and the rest were 
simple. In the opinion of the doctor 
the deceased died due to severe shock and 
haemorrhage as a result of injuries on vital 
parts of his body. 

' 3-9. [After discussion of evidence his 
Lordship proceeded]: 

10. We have carefully considered the 
evidence regarding the occurrence and are 
fully convinced that the version of the oc- 
currence as given by the prosecution wit- 
nesses is the correct one. As stated al- 
ready, the presence of each of the prose- 
cution witnesses who has spoken about the 
occurrence is admitted on the defence side, 
apart from the fact that some of them have 
also received injuries during the occurrence. 
From the prosecution evidence we also get 
an explanation as to how the appellants 
have received a few minor injuries found on 
their persons. The defence version has not 
afforded any explanation as to how Pilu 
sustained the large number of injuries amount- 
ing to 19 found on his body. It is fantastic 
to believe the suggestion made on the 
defence side that in the course of the al- 
leged mutual assault the witnesses on the 
prosecution side have inflicted injuries on 
Pilu Sahu by mistake. The occurrence took 
place in broad day light and the persons 
who were present at the place of occurrence 
were not more than a dozen. It is impos- 
sible to believe that the prosecution wit- 
nesses could have by mistake inflicted the 
several injuries of which some are grievous 
in nature on Pilu Sahu. In the course of 
investigation two wooden poles M. Os. V 
and VI were seized from the appellants and 
the prosecution case is that the appellants 
came armed with the same, to the place of 
occurrence. None of the prosecution wit- 
nesses has said that it is with these iden- 
tical poles that the appellants had assaulted 
Pilu. Therefore the evidence of the doctor 
that some of the injuries on Pilu Sahu could 
not have been caused by M. Os. V and VI 
does not in any way affect the truth of the 
prosecution case. It is quite likely that the 
appellants came there armed with some 
other poles and not necessarily M. Os. V 
and VI and the actual weapons of offence 
have not been seized in this case. _ What 
the prosecution witnesses have said is that 
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appellants came with two wooden poles. 
That evidence stands unrebutted. 

11. Mr. D. Sahu appearing for the ap- 
pellants then contendea that the evidence 
given by P. Ws. 8 and 9 should he ignored 
as inadmissible in evidence as they have not 
been administered any oath and the Trial 
Judge has not given the certificate as re- 
quired by the proviso to Section 5 of the 
Oaths Act. P. Ws. 8 and 9 are aged 10 
and 12 years respectively. What the learn- 
ed Trial Judge did was that before examin- 
ing them regarding the facts of the case 
he questioned them generally, obviously 
with the intention of. judging for himself 
whether they understood the nature of the 
questions and were capable of giving ra- 
tional answers to the same. After thus 
generally questioning them he has record- 
ed the impression that the witnesses did not 
appear to him to be intelligent and hence 
oath was not administered to them. S. 5 of 
the Oaths Act, enjoins that oath should be 
administered to witnesses and then follows 
the proviso which may be quoted: 

"Provided that where the witness is a 
child under twelve years of age, and the 
Court or persons having authority to ex- 
amine such witness is of opinion that; 
though he understands the duty of speak- 
ing the truth, he does not understand the 
nature of an oath or affirmation, the fore- 
going provisions of this section and the pro- 
visions of Section 6 shall not apply to such 
witness, but in any such case the absence 
of an oath or affirmation shall not render 
inadmissible any evidence given by such 
witness nor affect the obligation of the wit- 
ness to state the truth.” 

Despite the requirement of the Statute and 
the caution given by their Lordships of the 
Supreme Court in Rameswar Kalyan Singh 
v. State of Rajasthan, AIR 1952 SC 54 that 
it is desirable that Judges and Magistrates 
should always record their opinion that the 
child understands the duty of speaking the 
truth and why they think so; it is regret- 
table that the opinion of the Court has not 
been recorded in the manner required in 
the proviso. The question therefore is 
whether the opinion referred to above must 
be formally recorded or whether it can he 
inferred from the circumstances in which 
the deposition was taken. In this connec- 
tion a reference must be made to S. 13 of 
the Oaths Act, and Section 118 of the Evi- 
dence Act The Oaths Act does not deal 
with the competency of a person to give 
evidence. Its main object is to render per- 
sons who give false evidence liable to pro- 
secution and another object obviously is to 
bring home to the witness the solemnity of 
the occasion and to impress upon him the 
duty of speaking the truth. In fact S. 13 
of the Oaths Act says that no omission to 
take any oath or to make any affirmation 
and no irregularity whatsoever, in the form 
in which any one of them is administered. 
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shall invalidate any proceeding or render 
Inadmissible any evidence Section 118 of 
the Evidence Act deals with the competency 
of the witnesses and provides that. — 

“All persons shall be competent to testify 
unless me Court considers that they are pre- 
vented from understanding the questions 
put to them, or from giving rational answers 
to those questions by tender years extreme 
old age disease, whether of body or mind, 
or any other cause of the same kind." 

Thus if an omiss on to take the oath does 
not by reason of Section 13 of the Oaths Act 
affect the admissibility of evidence, it fol 
lows that an irregularity arising from the 
fact, that the Trial Judge has failed to re- 
cord the certificate as required by the pro- 
viso to Section 5 of the Oaths Act cannot 
'affect the admissibility c ther There was 
at one time a controversy as to whether 
Section 13 of the Oaths Act can be pressed 
into service even though the omission to 
administer the oath is not accidental. In 
Queen Empress v Mara, (1888) ILH 10 All 
207 Mahatnood, J held that Section 13 of 
the Oaths Act is only applicable when the 
omission is accidental. On the other hand 
the Calcutta High Court in R v Sewa 
Bhogta, (1875) 14 Beng LR 294 (FB) took 
a contrary view This conflict of judicial 
opinion was however resolved by a deci 
sion of the Privy Council in Mohammad 
Fugal Esa v King (AIR 1946 PC 3) In 
which their Lordships of the Privy Council 
observed that Section 13 of the Oaths Act 
is quite unqualified in its terms and there 
is nothing to suggest that it Is to apply only 
where the omission to administer the oath 
occurs per mcurrnm. In the instant case 
although the learned trial Judge has not 
recorded the requisite certificate and on the 
other hand recorded his opinion that P \Vs 
8 and 9 were not sufficiently intelligent, ft 
Is quite dear on a perusal of the evidence 
given by P Ws 8 and 9 that they have got 
the power to understand the questions put 
to them and give answer to these questions 
.We are therefore satisfied that P Ws 8 
and Q are competent witnesses and &etr 
evidence is admissible It Is true that being 
child witnesses one is to accept their evi 
dence with caution, but as m this case 
their evidence is substantially corroborated 
by the evidence erven by P Ws 3 
4 and 0 we feel that these two witnesses 
have also spoken the truth. On a careful 
consideration of the evidence on record and 
the circumstances of the case we are satis 
Bed that the prosecution version as to the 
manner in which the occurrence took place 
Is true and that Pflu Saha died as a result 
of the injuries inflicted on him by the two 
appellants 

12- This leads us to a consideration of 
the question as to what offence the appel 
hints have committed. Mr Saha for the 
appellants has vehemently contended that 
In the absence of a charge under Section 34 
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I P C each of the appellants can be 
punished only for the particular Injury or 
injuries inflicted by him and as there is no 
evidence to show as to which appellant had 
caused the Injury Or injuries which have 
been proved to be fatal, neither of them 
can be convicted either under Section 802 
L P C or 304 L P C and if at all, they 
can be convicted only for causing hurt 
punishable under Section 323 I P C, 
In making this submission he considerably 
relies on the fact that the appellants were 
charged only under Section 302. I P C and 
not 302 read with 34. The charge framed 
in this case may be quoted — ■ 

*T, Sri R C Kar B L., Sessions Judge, 
Bolangu Kalahari di hereby charge you (!) 
Dhansal Sahu (2) Santh Kumar Sahu as 
follows— 

That you, on or about the 20th March, 
1965 at about 11 A. M at Amhdadar did 
commit murder by intentionally causing the 
death of Pilu Sahu by means of Wooden 
poles and thereby committed an offence 
punishable under Section 302 of Indian 
Penal Code and within my cognizance, and 
1 hereby direct that you be tried by mo on 
the said charge" 

It will be noticed that the words "in furthe- 
rance of the common intention" mentioned 
in Section 34, I P C had not been em- 
bodied in the body of the charge It is 
contended that the appellants had no notice 
to meet a charge or constructive liability 
and that as such in the absence of any evi 
dence to show that the particular accused 
caused the fatal Injury he cannot bo con- 
victed either under Section 302 or 304 
I- P C It may bo remembered that Sec- 
tion 34, L P C does not create any speci- 
fic offence, but merely enunciates the pnn 
aple under which one person is liable for 
the Joint act of himself and another when 
the crime Is committed in pursuance of the 
common Intention of both In furtherance 
of common intention several acts may be 
done by several persons resulting in the 
commission of the crime In swell a situa- 
tion Section 34 provides that each one of 
them would be liable for that crime In the 
same mann er as If it were done by him 
alone 

Now m this case a common charge w® 
framed against both the appellants and they 
were tola that they committed nrurder by 
intentionally cansing the death of Pilo Sahu 
by means of wooden poles Can it be sad 
in the circumstances that the accused had 
no idea that they would be liable under 
the explanatory provision under Section 34, 
L P C ? We are of opinion that in new 
of the fact they were jointly charged tor 
having committed murder of Pile Sahu, 
there was sufficient indication to the appel- 
lants that each of them would be held lia- 
ble for the Joint acts of both of them. The 
absence therefore of Section 34 from the 
charge or of the words "in furtherance or 



1969 


Dhansai v. State (Patra J.) [Prs. 12-13] On. 109 


the common intention” in the circ umstan ces 
of the case is immaterial, and we feel that 
the accused were not in any way prejudiced. 
It has been proved in this case that there 
was previous litigation between them and 
the deceased regarding possession of the 
tank and that the appellants were unsuc- 
cessful in that litigation. This is evident 
from Exts. 3 and 4. It has been established 
that on the date of occurrence on hearing 
from Keshari that she was assaulted by 
P. Ws. 8 and 9, the two appellants to- 
gether left their house armed with a wooden 
pole each and went to the tank and ques- 
tioned the deceased. It is proved that 
Santha Kumar first gave a blow with the 
wooden pole on Pilu’s neck and Dhansai 
also gave a blow on Pilu’s right flank. It 
has 'been established that even after Pilu 
Sahu fell down on the ground both the 
appellants continued to assault him and 
after he died they left the place of occur- 
rence together. P. Ws. 4 and 9 have stated 
that after killing Pilu, the appellants said 
that they had finished one enemy and one 
more remained to be finished. These cir- 
cumstances establish beyond any doubt 
that it is in pursuance of the common in- 
tention of both the appellants that they 
brought about the death of Pilu Sahu. We 
are satisfied that mere non-mention of Sec- 
tion 34 in the charge has in no way pre- 
judiced the appellants nor is it fatal to the 
'prosecution case. 

We may in this connection refer to a 
Division Bench decision of the Rajasthan 
High Court in State v. Babulal and Bera- 
mal, AIR 1956 Raj 67 where Wanchoo, C. J. 
speaking for the Bench observed that — 

“Even though there might be no charge 
under Section 34, I. P. C. it is possible to 
convict the accused with the aid of S. 34. 
This does not mean that Magistrates and 
Judges should not indicate in the charge 
that Section 34 would be used against the 
accused. It is always desirable that this 
should be indicated in the charge. 

But where by oversight or otherwise spe- 
cific mention of Section 34 is not made in 
the’ charge, that defect by itself would not 
be fatal, if otherwise the Court can come 
to the conclusion that the accused had 
notice that they would be liable under Sec- 
tion 34 also, for after all Section 34 is 
merely an explanatory provision in the Code 
and does not create any specific offence it- 


acn. _ 

In that case the charge against Berumal 
one of the accused persons was that he and 
Babulal on or about 31-1-52 between 3 and 
o P. M. committed murder by intentionally 
causing the death of Foujmal and thereby com- 
mitted an offence punishable under S. S02, 
I. P. C. The charge against the other ac- 
cused Babulal was that he and Bherumal 
at the same time and place committed the 
murder of Foujmal by intentionally causing 
the death and thereby committed an offence 
punishable under Section 302, I. P. C. In 


neither of the charges there was mention 
of Section 34 or the words “in furtherance 
of the common intention of both” were em- 
bodied in the body of the charge. After 
getting satisfactory proof that the two ac- 
cused persons acted in furtherance of a 
common intention in committing the murder 
of Foujmal, the High Court convicted them 
under Section 302/34, I. P. C. although the 
Sessions Judge acquitted them on the ground 
that Section 34 had not been included in 
the charge. We respectfully agree with the 
view Wanchoo, C. J. had taken in that 
case. We are not referred to any decision 
either of this Court or of the Supreme Court 
where a contrary view was taken. 

13. So far as the offence is concerned 
we have no difficulty in accepting Mr. 
Sahu’s contention that the appellants had 
no intention to cause the death of Pilu. 
There is no scope for application of the 
second clause of Section SO 0, namely, that 
the appellants intended to cause such bodily 
injuries • as they knew to be likely to cause 
the death of Pilu. In our opinion clause 
“thirdly” of Section 300 would apply to the 
facts of the case. That clause speaks of 
an intention to cause bodily injury which 
is sufficient in the ordinary course of nature 
to cause death. Here the emphasis is on 
the sufficiency of the injury in the ordinary 
course of nature to cause death. The suf- 
ficiency is the high probability of death in 
the ordinary' way of nature. When this 
sufficiency exists and death follows and the 
causing of such injury is intended, the of- 
fence is murder. If the intended injury 
cannot be said to be sufficient in the ordi- 
nary course of nature to cause death, that 
is to say, there was probability in a lesser 
degree of death ensuing from the act com- 
mitted, the conviction should be for culp- 
able homicide not amounting to murder. 
Anda v. State of Rajasthan, AIR 1966 SC 
148. It is clear from the evidence in this 
case that the appellants intended to cause 
the injuries which were found on the per- 
son of Pilu. In fact if there is nothing be- 
yond the injury and the fact that the ap- 
pellants inflicted them, the only possible 
inference that can follow is that they in- 
tended to inflict the same. Whether file 
appellants knew of the seriousness of the 
injuries or intended the serious consequen- 
ces is not at all material. The question so 
far as intention is concerned is not whether 
they intended to kill or to inflict the injuries 
of a particular degree of seriousness, but 
whether they intended to inflict the inju- 
ries in question and once the existence of 
the injuries is proved, the intention to cause 
the injuries will be presumed unless the 
evidence or circumstances warrant an op- 
posite conclusion. Harjinder Singh v. Delhi 
Administration, AIR 1968 SC 867. Pilu 
.Sahu is a man about 70 years old. As many 
as 19 injuries were inflicted on his person, 
some on vital parts of the body. One or 
the injuries (no. 12) which was dealt on the 
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[left chest caused fracture of the 8th and 
9th nbs of the left side of the chest and 
the other injury caused fracture of the right 
temporal bone resulting in the fractured 
pieces, depressing into the brain substance 
These are in juries which are sufficient in 
the ordinary course of nature to cause death. 
This case therefore comes under clause 
“thirdly” of Section 300 I P C 

14 In the result both the appellants are 
liable to be convicted under Section 302/34 
I P C We would therefore alter the con 
viction of the appellants from Section 302, 
I P C to Section 302/34 I P C and 
uphold the sentence of imprisonment for 
life imposed on each of them. The appeal 
fails and is dismissed 

15 G. K. MISRA, J I agree 

KSB Appeal dismissed. 
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S BARMAN C J AND S ACHARYA, J 

Bisra Lime Stone Co Ltd Petitioner v 
Labour Inspector, Central and another, Opp 
Parties 

O J C No 180 of 1964, D/- 16-10- 
1968 

(A) Minimum Wages Act (1948), Sec- 
tion 2 (b), 2 (g) and Sch. Part 1 Item 8 — 
Appropriate Government — Scheduled em- 
ployment — Employment m stone-breaking 
or stone-crushing — Appropriate Govern- 
ment in matters of employment in such 
works in relation to mine’ 15 Central Gov- 
ernment whereas in matters of employment 
In such business ‘otherwise than in relation 
to mine’ is State Government. (Para 7) 

(B) Minimum Wages Act (1948), Seo- 
Uon 2 (h) — ‘Mine’ for purposes of Act in- 
cludes 'quarry' though there is some distinc- 
tion between the two — - (Words and 
Phrases — ‘Mine’) 

Though there is some distinction between 
a quarry and a mine in that the former is 
an open air excavation of certain classes of 
minerals and the latter is essentially an under, 
ground excavation, for the purpose of Mini- 
mum Wages Act — a quarry is included in a 
Mine There is nothing in that Act to show 
that the word “mine should be given a 
narrower meaning so as to exclude stone 
quames AIR 1968 SC 189 FolL (Para 10) 

(Q Minimum Wages Act (1948), Sec- 
tions 3 and 5 (2) — Orissa State Govern- 
ment Notification under, dated 27-3-1963 
fixing minimum rates of wages payable to 
employees in stone-breaking and stone- 
crushing operations m quames in Onssa — 
Validity — Notification Is intra vires . — 
(Constitution of India, Article 238 • — Dele- 
gation by President of function of Central 
Government) 

Held that the impugned notification which 
was issued m supersession of the earlier noti- 
fication D /- 27-3-1952 was intra vires -the 
LL/AM/C622/68 


Lab Inspector (Barman C J) A. LB. 

powers of the Onssa Government under 
Section 3 read with S 5 (2) of the Act la 
the context the operations carried on fa 
quames as mentioned in the impugned nod. 
ccabon were intended to be operations car- 
ried on in mines as are situated in the State 
of Onssa. If the scheduled employment fa 
stone-breaking and stone-crushing operations 
in relation to a mine was thus viewed, the 
appropriate Government for fixing the mini- 
mum wages under Section 5 (2) of the Act 
was the Central Government; and it was by 
virtue of the delegation made by the Presi- 
dent of India under Article 258 of the Con 
shtubou (vide Presidents Notification No 
2052 D/- 11 12-51) that the Government c] 
Onssa had authonty to issue the impugned 
nobficabon dated March 27, 1963 (Para 11) 
Cases Referred Chronological Pom 
(1966) AIR 1966 SC 189 (V 53) = 

1965-2 Lab LJ 157 = 1666 Cri 
LJ 176, State of Maharashtra V. 
Mohanlal Devicband Sah 16 

S Mohan ty and B G Swain, for Fetf- 
boner, Advocate-General, for Opp Parties. 

BARMAN, C 1 • Bisra Limestone Com- 
pany Limited — who is stated to cany on 
mining operahons at Bisra in SundarfflOT 
District involving drilling, blasting, collec- 
bon of blasted materials by mechanical 
means breaking of boulders to separate 
limestone and dolomite mechanically anc 
manually dumping and shovelling and othei 
such operabons stated to be incidental to 
mining — is the pebhoner challenging the 
legality of the nobficabon dated March 27, 
1963 issued by the Government of Onssa 
Labour Department, purported to be in 
exercise of the powers conferred by Seo- 
bon 3 read with Secbon 5 (2) of the Mini 
mum Wages Act, 1948 (Central Act No U 
of 1948) (hereinafter referred to as the Act) 
by which the Government of Onssa fixed 
the minimum wages at rates men boned 
therein payable to the class of employees 
employed in stone-breaking and stone- 
crushing operahons earned on by the peti 
boner in quames situated in Onssa. The 
pebboner also challenges the show cause 
nobces dated July 22 and July 23, 1964 
issued by the Labour Inspector, Centro 
Government, at Jharsuguda, and served on 
the pebboner as to why legal acbon should 
not be taken against the pebboner for al 
leged contraventions as noted therein, and 
for irregularibes in that the persons sped 
fied therein were paid wages at rates less 
than the minimum rate of wages as fixed 
for their category by the said notification. 

2 The impugned Onssa Government 
nobficabon dated March 27, 1963 is quoted 
below — 

Government of Onssa 
Labour Department 
NOTIFICATION _ 

Dated Bhubaneswar, 27th March, 1963 
No IW 17/63.3740/Lab In exercise of 
the powers conferred by Section 3 read with 



1969 B. L. S. Co. ▼. Lab. Inspector (Barman C. J.) (Pis. 2-8] Ori. Ill 


sub-section (2) of Section 5 of the Mini- 
mum Wages Act, 1948 (II of 1948) and in 
supersession of the Notification of the Gov- 
ernment of Orissa, Labour Depart- 
ment No._^ 1175 Lab. dated the 27th 
March, 1952, the State Govern merit do here- 


by fix the minimum wages at the rates as 
specified in the Schedule below which shall 
be payable to the class of employees em- 
ployed in stone-breaking and stone-crush- 
ing operations carried in quarries as aro 
situated in the State of Orissa. 


Employment in 
stone-breaking 
or 

stone-crushing. 


Schedule. 

Class of 
Employees, 


Bates of wage3 
per day. 


1 


(i) Districts of 

Cuttack, Puri, 
i Balasore and 

Ganjam (excluding 
agency areas) 

(ii) Agency areas of 

Ganjam and the 
Districts of 

Mayurbhanj, Keonjhar, 
Dhenkanal, Sambalpur, 
Khondmals, Boudh, 
Kalahandi, Bolangir-Patna, 
Sundergarh and Koraput. 


2 


! i) Man 
ii) Woman 


ft) Man 
(ii) Woman 


8 


Be. 1.00 
Be. 0.75 


Be. 0.75 
Be. 0.50 


t 8. The main points urged on behalf of 
'the petitioner are, in substance, these: The 
impugned notification dated March 27, 
1963, issued by the Government of Orissa 
is ultra vires because employment in stone- 
breaking and stone-crushing operations car- 
ried on by the petitioner in quarries situated 
in Orissa, if it is purported to be included 
as a scheduled employment in relation to a 
mine, could not, under the law, be issued 
by the State Government The State Gov- 
ernment is not the “appropriate Govern- 
ment”, as defined in Section 2 (b) of the 
Act to issue the impugned notification in 
relation to any scheduled employment car- 
ried on in relation to a mine. 

4. Section 8 of the Act in exercise of 
die powers whereof the State Government 
purports to have fixed the minimum wages 
by the -impugned notification provides that 
the appropriate Government snail in the 
manner provided in Section 8 fix the mini- 
mum rates of wages payable to employees 
employed in an employment specified in 
Part I or Part II of the Schedule after fol- 
lowing the procedure for fi x ing and revis- 

. ing the minimum wages in respect of any 
' scheduled employment, in the manner as 
laid down in Section 5 (2). 

5. The question is: Which Government 
— the Central Government or the State Gov- 
ernment — has the power to fix or revise 
the minimum wages in respect of employees 
engaged in stone-breaking or stone-crashing 
operations carried on by the petitioner in 


By Order of the Governor 
Sd 

Joint Secretary to Government” 

his business of mining operations in quarries 
as are situated in the State of Orissa? 

6. Section 2 (b) of the Minimum Wages 
Act, 1948 provides that in the said Act un- 
less there is something repugnant in the 
subject or context — 

“appropriate Government' means 

(i) in relation to any scheduled employ- 
ment carried on by or under the authority 
of the Central Government, or a railway 
administration or in relation to a mine, oil- 
field or major port or any corporation 
established by a Central Act, the Central 
Government and; 

(ii) in relation to any other scheduled 
employment, the State Government” 

Section 2 (g) provides 

‘scheduled employment’ means an em- 
ployment specified in the schedule, or any 
process or Tbranch of work forming part of 
such employment’’. 

Item 8 of Part I of the Schedule is 

“employment in stone-breaking or stone- 
crushing”. 

7. It is dear that in matters of employ- 
ment in stone-breaking or stone-crushing in 
relation to a mine, the appropriate Govern- 
ment is the Central Government; whereas 
in matters of employment in stone-breaking 
or stone-crushing otherwise than in relation 
to a mine, the appropriate Government is 
the State Government 

8. Under Artide 258 of the Constitution 
the. President of India by a notification. No. 
2052 published on December 11, 1951, en- 
trusted the Governments of certain States 
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including Onssa, with their consent, to func- 
tion as the Central Government under the 
M inimum Wages Act in so far as such func- 
tions related to fixation of m i n i m um rates 
of wages in respect of employees employed 
m stone-breaking or stone-crushing opera 
bons earned on in mines situated in their 
respective States 

9 It was submitted on behalf of the 
opposite parties in support of the impugned 
notification dated March 27 1963 issued 
by the Government of Onssa in the Labour 
Department that the Onssa Government as 
so entrusted by the President of India, had 
fixed and notified the minimum rate of 
wages payable to employees employed m 
stone-breaking and stone-crushing operabons 
earned on in mines sihiated in the State 
by nobficahon No 1175 I-ab dated March 
27 1652, and subsequently revised the 
minimum rate of wages pavable to em- 
ployees employed in stone-brealang or stone- 
crushing operations earned on in quames 
by Government of Onssa Labour Depart 
ment Notification No 1W 17/63 3740- 

Lab dated March 27 1963 

10 It was contended on behalf of the 
petitioner that whereas the earlier nohfica 
bon dated March 27 1952 was in respect 
of employees employed in stone-breaking or 
stone-crushing operations earned In mines 
situated in Onssa, but in the impugned noti- 
fication dated March 27 1963 the minimum 
wages fixed thereby were to be payable to 
“employees employed In stone-breaking or 
stone-crushing operations earned on m 
quames situated in Onssa." 

The petitioner’ s point is that there may be 
quames not attached to mines the funda 
.mental distinct on being that while a quarry 
is an open air excavabon of certain classes 
of minerals but mine is essentially an under 
ground excavation thus a mine and a 
quarry are not the same In our opinion 
while there may be some substance m this 
argument bereft or independently of the 
context, the well settled position in law u 
that a quarry is included in a mme as ap- 
pears from the decision of the Supreme 
Court in State of Maharashtra v Mohan 
Lall Devichand Sah 1965-2 Lab LJ 157 = 
(AIR 1966 SC 189) where it was held that 
the Central Legislature must have intended 
to include quames in the word “mme" 
otherwise it would be rather incongruous 
that some matters should be regulated by 
the Central Government and minimum 
wages by the State Governments further 
there is no indication whatsoever in the Act 
that the word “mme" should be given nar 
rower meaning so as to exclude stone quar 
lies 

11 That apart, m the context in which 
the impugned nobficahon dated March 27 
1963 was issued in supersession of the ear 
her nobficahon dated March 27 1952, 

limited to the extent as provided in the 
notification, it is clear that the operabons 


earned on in quames as mentioned in the 
impugned nobficahon were intended to be 
operabons earned on in mines as are sihia 
ted in the State of Onssa. If the sche- 
duled employment in stone-breaking and 
stone-crushing operahons in relation to a 
mine is thus viewed, the appropriate Gov 
eminent for fixing the minimum wages 
under Secbon 5(2) of the Act is the Central 
Government, and it was by virtue of the 
delegabon made by the President of India 
under Article 258 of the Consbtubon as 
aforesaid, that the Government of Onssa 
had authority to issue the impugned nob- 
ficabon dated March 27 1963 

12. In this view of the case the peti 
boner is not enbded to any relief as claimed. 
The writ pehbon is accordingly dismissed 
with costs Hearing fee Rs. 100/ (one 
hundred only) 

13 ACHARYA, J : I agree 
KSB Pebbon dismissed. 


AIR 1969 ORISSA 112 (V 56 C 40) 

S ACHARYA J 

Sribataha Bank, Petitioner v Musamat 
Padma, Oppos te Party 

Criminal Revn No 164 of 1968 D/ 
28-8-1968 against order of Sub-divisional 
Magistrate Atroallik, D/ 29-3-1968 
Criminal P C (1898) S 48S — Neglect 
or refusal — Husband always ready to main 
tain wife and son if they resided with him 

— Wife however insisbng husband to stay 
with her m her father’s bouse • — No other 
allegations such as cruelty ifl treatment 
made — Maintenance for wife and son 
awarded • — Altemahvely husband directed 
to stay with wife in her parent's house and 
to maintain them according to the desire rf 
wife — Award of maintenance to wife and 
alternative dirccbon illegal — Son how 
ever entitled to maintenance — (Hindu Law 

— Maintenance) 

Where a husband is always ready to main - 
tain his wife and son if they res ded with 
him but the wife insists that he should stay 
with her m her fathers house and no allega 
bons such as cruelty or ill treatment are made 
award of maintenance for the wife in the 
alternative directing the husband to stay with 
his wife in her parent’s house and to mam 
tam her according to her desire a Slegai- 
The son however is entitled to maintenance 
(Paras 4 and 7) 
In such a case, it cannot be said that the 
husband has neglected or refused to main- 
tain the wife by not acceding to the in- 
sistence of the wife to stay with her in her 
parents house The award of maintenance 
for her and such alternative direction are 
illegal and contrary to public policy (1901) 
ILR 23 Cal 751 FolL 4 

(Paras 4 and O) 

JL/LL/E942/ 68 ~ 


1969 Sribataha v. Padma (S. Achatya J.) [Pts. 1-5] Ori. 118 


The child, wherever he may he, has to be 
maintained by the father, so long he is in- 
capable of maintaining himself and the 
father cannot refuse to maintain such a child 
on the ground that he is not living with him. 
The child is not deprived of his right to main- 
tenance because his mother refuses to live 
with her husband or to give him in his 
father’s custody. A mere offer by the father 
to maintain the child if he is left with him, 
will not disentitle the child to get mainten- 
ance from him. As such, the father is liable 
to maintain the child. 

S aras 7 and 8) 
gical Paras 

.(1901) ILR 28 Cal 751 = 5 Cal WN 
573, Telcait Mon Mohini Jemadai v. 

B as ant Kumar Singh 5 

S. C. Ghosh, U. N. Sahu and M. Hazra, 
for Petitioner; A. K. J. Mohapatra, for Opp. 
Party. 

ORDER: This is a revision against an 
order passed by Sri D. Naik, Sub-divisional 
Magistrate, Athmallik in Case No. 13-M of 
1967 ordering the petitioner to pay a sum of 
Rs. 40/- per month with effect from the date 
of the institution of the said case on 26-6- 
1967, towards the maintenance of his wife, 
the opposite party and his minor son, who 
are now living away from the petitioner. 
While passing this order, the Magistrate 
has further ordered that if the petitioner does 
not choose to pay the maintenance as afore- 
said, he is to live in the house of his wife’s 
parents and to maintain them according to 
file desire of his wife. 

2. The petitioner’s wife (the opposite 
party) filed the aforesaid case against her 
husband (the petitioner), on the allegation 
that she being the only daughter of her 
parents, her father, negotiated with the peti- 
tioner, and on getting his consent kept him 
as Ghar Jwain after performing their mar- 
riage. The petitioner lived with his wife 
in his father-in-law’s house for a few years 
and thereafter, on two or three previous oc- 
casions, he left that place and went away 
to his own village on creating troubles and 
picking up quarrels with her and her parents. 
The petitioner has come back to his 
father-in-law’s village with his widowed 
mother, but is living separately from his wife 
in his own house, and is not agreeable to 
stay with her in her father’s house in spite 
of her repeated requests and the. decisions of 
the village Panch. The opposite party as 
such is remaining in her father’s house with 
her child four and half years old, and the 

E etitioner, does not care to m aint a i n her and 
er child. 

3, The petitioner, on the other hand 
contended that he could not live in his 
father-in-law’s house because of ill-treatment 
meted out to him there. He stated in his 
written statement tbat he was and is. always 
ready and willing to maintain his wife, and 
his son if they would come over and. live 
with him in his house, in the same village. 
1969 Orissa/8 V G— 38 


Instead of the wife and child coming to livo 
with the petitioner, his wife, on the ill-advice 
of her father, is rather insistent upon him 
that he should come and live with her in her 
father’s house. 

4. The learned Magistrate in para 5, 
while concluding his findings states as fol- 
lows: — 

"It also appears that the O. P. (the hus- 
band) is actually willing to maintain the peti- 
tioner (the wife; and her son if the petitioner 
goes over to the house of the O. P. himself 
and lives there with him as husband and 
wife. “But when the O. P. has married 
the petitioner on condition that he would 
live in the house of her parents and main- 
tain her as well as her parents, it seems un- 
desirable to compel her to live with the 
O. P. in his own house at present Hence I 
find that O. P. is legally bound to maintain 
the petitioner by living with her in file house 
of her parents.’ ” 

Finally while passing the order for mainten- 
ance of the wife and the child at the rate 
of Rs. 40/- per month, he passed an alter- 
native order by saying. 

" or in the alternative to live in 

the house of the petitioner’s parents and to 
maintain them according to the desire of the 

petitioner forthwith, ” 

The above finding underlined (here in ‘ 0 by 
me and the order quoted above are unten- 
able, illegal, and contrary to public policy. 
In a cause under S. 488 Criminal Procedure 
Code, the wife may get maintenance from 
her husband, if she can prove that her hus- 
band has sufficient means, and he has neg- 
lected or refused to maintain her. Under 
the first proviso to clause (3) of the said sec- 
tion it is provided that if such person offers 
to maintain his wife on condition of her 
living with him, and she refuses to live with 
him, such Magistrate .may consider any 
grounds of refusal stated by her, and may 
make an order under this section notwith- 
standing such offer, if he is satisfied that there 
is just ground for so doing. So, under this 
clause there is an expectation that the wife 
should ordinarily live with the husband, and 
if she refused to reside with him, the courts, 
before passing the order for maintenance, 
should enquire into and consider the reasons 
for her such refusal. It must be mentioned 
here that there is no allegation of habitual 
cruelty, torture, ill-treatment of the wife by 
the petitioner or that he has contracted mar- 
riage with another wife, or keeps a mistress. 
This case proceeded mostly on the basis 
that the petitioner should stay 'with the op- 
posite party in her parents house and main- 
tain all of them there, because of an alleged 
prenuptial agreement between them. 

5. Under the Hindu Law, as has been 
observed in the case of Tekait Mon Mohini 
Jemadai v. Basanta Kumar Singh reported in 
(1901) ILR 28 Cal 751. 

“the duty imposed upon a Hindu wife to 
reside with her husband, wherever he may 
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choose to reside, is a rale of Hindu Law and 
not merely a moral duty. 

An ante-nuptial agreement on the part of 
the husband that he will never be at liberty 
to remove his wife from her parental abode, 

4 rt-. fn reinlu. noliev. ^ ^ q{ ^ rf (fae [ower ^ 


A. LB. 

them according to the desire of the peti-i 
doner. I would, however, order that thej 
petitioner is liable to pay maintenance only! 
for the child, who is, at present, with hist 
mother. Accordingly it is ordered that! 
Rs. 15/- per month will be paid by thej 


ground that it is opposed to public policy. 

In the above decision the following few 
lines from Maynes Hindu Law, have been 
quoted with approval. 

“ As soon as the wife Is mature, her 
home is necessarily in her husbands house. 
He is bound to maintain her in it while she 
is w illin g to reside with him and to perform 
her duties. If she quits him of her own ac- 
cord, either without cause or on account of 
such ordinary quarrels as are incidental to 
married life in general, she can set up no 
claim to a separate maintenance. Nothing 
will justify her in leaving her home except 
such violence as renders It unsafe for her 
to continue there, or such continued ill- 
usage as would he termed cruelty in an 
English Matrimonial Court." 

6. The fact in this case is that the peti- 
tioner is always ready and willing to main- 
tain the opposite party and their son if they 
come and stay with him in his house con- 
structed in the same village, but the wife, 
on the advice of her father, does not agree 
to the same and insists that the petitioner 
should come and stay with her in her father's 
house. This being so, it cannot be said that 
the husband, the petitioner has neglected or 
refused to maintain the wife by not acceding 
to the insistence of the wife for going and 
staying with her in her parent’s house. 
Therefore, the impugned order is illegal in 
so far as it provides for maintenance for the 
wife In her father’s house, and in the al- 
ternative ordering the petitioner to go and 
stay there with His wife. 

7. The case of the child stands on a 
.different footing. The child, wherever he 
may be, has. to be maintained by the father, 
so long he is incapable of maintaining him- 
self and the Father cannot refuse to main- 
tain such a child on the ground that he Is 
not living with him. The child, as I find. Is 
hardly 4 to 5 yean old and is staying with 
the mother, which may not be due to his 
own choice, but because he is in the power 
and control of his mother. The child is not 
deprived of a right of maintenance, because 
his mother refused to go and live with her 
husband or to give Mm in his father’s cus- 
tody. A mere offer by the father to main- 
tain the child if he is left with him, will not 
disentitle the child to get maintenance from 
him. 


Is, from 29-3-1968 tffl he remains away from 
his father and fa considered under the law 
incapable to maintain himself. The revision 
thus is partly allowed. 

JRM/D.V.C. Petition partly allowed, 


/' 8. In vimv of the discussions made 
above, I will set aside the order of the 
court below granting maintenance for die 
wife and ana also the alternative order 

directing the petitioner to go and stay with 

his wife in her parent’s house to inamhtin JL/LL/E948/68 


AIR 1969 ORISSA 114 (V 58 C 41) 

G. K. MISRA, J. 

Suit Bela Dibya, Appellant v. Ramkishora 
Mobanty, Respondent. 

Mlsc. Appeal No. 181 of 1988, D/- 

23-8-1968 against order of Dish J., Cuttack, 
D/. 30-6-1968. 

(A) Transfer of Property Act (1882), S. 100 
— Applicability — Charge created by de- 
cree passed after contest — Charge is by 
operation of law — S. 100 applies. (1965) 
31 Cot LT 932, FoIL AIR 1965 SC 834 
ExpL AIR 1968 Pat 238, Ref. (Para 4) 

(B) Transfer of Property Act (I8S2), 
Ss. 100 and 52 — S. 52, if applicable to a 
case, controls second part of S. 100 — 
Maintenance decree creating charge on pro- 
perty-— Auction purchaser pinchasing- such 
property for consideration nnd without notice 
of charge — Decree not satisfied — Auction 
Ht by lis pendens — Such property purchas- 
ed by auction-purchaser put to sale — Auc- 
tion-purchaser objecting under S. 47 Civil 
L. C. — Objection cannot be upheld — " 
(Civil P. C. (1908), S. 47). 

S. 52 of the Transfer of Property Act, 0 
it js applicable to a case, controls the second 
part of S. 100. Where an auction-purchaser 
purchases a property for consideration and 
without notice of a charge created on sum 
property by a maintenance decree and the 
decree is not satisfied, the auction is hi* 
hs Pendens and an objection under S. 47 
Civil P. C. of such auction purchaser to the 
sale of such property when it Is brought to 
sale again, cannot be upheld. 

(Paras 6 and 7) 

The second part of S. 100 Is qualified by 
the expression, “save as otherwise expressly 

K ded by any law for the time being fa 
*. S. 52 is such a law and as such the 
second part of S. 100 is controlled by S. 53 
provided it Is applicable to the facts of the 
case. (Para Gj 

The expression “right to immovable pro- 
perty” in S. 52 is not confined only to a right 
to the possession or title to or any interest 
fa the property. It includes rights affecting 
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> specific immovable properly. The charge 
' created by a maintenance decree affects the 
j light to the immovable property. Hence in 
; e suit for maintenance asking for a charge, 
1 a right to immovable property is directly and 
specifically in question. If the charged pro- 
perty is put to auction before the decree is 
satisfied, the auction will be hit by lis pen- 
dens and the property’ in the hands of the 
auction-purchaser will be liable for discharge 
of the maintenance decree. AIR 1945 Mad 
126 and AIR 1943 Cal 227 and AIR 1951 
; AH 141 (FB) and AIR 1951 Orissa 306, FoIL; 

AIR 1943 Oudh 354 (FB), Diss. from. 

■ (Para 6) 

The Judgment-debtor or the auction-pur- 
chaser cannot deal with the property in any 
manner to adversely affect the rights of the 
maintenance-holder created by the charge. 
Thus, an objection under S. 47 Civil P. C. 
by such auction-purchaser to the sale of such 
property when it is brought to sale again, 
cannot be upheld. (Para 7) 


Cases Referred: Chronological Paras 

.(1968) ADR 1968 Pat 238 (V 55), 

Shyam Narain v. Khub Lai Mahato 4 

(1965) AIR 1965 SC 884 (V 52) = 

(1965) 1 SCR 726, Laxmi Devi v. 
Mukund Kun war 4 

(1965) 31 Cut LT 932, Diwan Chitra 
Bhanu Singh v. Balmukund Singh 
Rai 4 


(1951) AIR 1951 AH 141 (V 38) = 
1951 AH LJ 89 (FB), Mahesh Prasad 
v. Mt. Mundar 

(1951) AIR 1951 Orissa 306 (V 88) = 
' ILR (1949) 1 Cut 338, Tirthabasi 
v. TrinayanI Dasi 

(1945) AIR 1945 Mad 126 (V S2) = 

' ILR (1945) Mad 726, Rajgopak 
Chetty v. Kesava PiUai 
(1943) AIR 1943 Cal 227 (V 80) = 

76 Cal LJ 191, Hiranya Bhusan v. 
Gouri Datta 


6 

6 

6 

6 


(1943) AIR 1943 Oudh 354 (V 30) = 

1943 Oudh WN 261 (FB), Abdul 
Gaffar v. Ishtiaq Ali 6 

B. K. Pal and N. C. Patnaik, for Appel- 
lant; R. Ch. Mohanty, P, K. Patnaik, M. 
Patra and H. Jena, for Respondent 


JUDGMENT : One Kashinath Tiadi had 
two sons, Hrodananda and Rama. Bek 
Dibya (decree-holder) is the widow of Rama. 
She brought Title Suit No. 234 of 1948 in 
the Court of the Munsif, Kendrapara, for 
maintenance against her husband’s son as 
Rama died in joint status and the entire Joint 
family property devolved upon Hrudananda’s 
branch. The suit was decreed and a charge 
was created in her favour in respect of the 
disputed property and other properties (Lots 
1 to 4). In Execution Case No. 127 of 1959 
Lot No. 1 was put to auction sale for 
Bs. 87-55 paise. In the proclamation for 
sale the charge on Lot No. 1 was not men- 
tioned. On 16-11-59 Rajkishore Mohanty 
(auction-purchaser-respondent) purchased lot 
No. 1 in auction safe for Bs. 200/-. 


The decree-holder (appeHant) withdrew her 
decretal dues with costs. The sale was con- 
finned on 23-12-59 and the sale certificate 
was issued on 22-1-60. Respondent took 
delivery of possession on 10-4-60. The de- 
cree-holder again started Execution Case 
No. 77/62 for Bs. 144/- and for costs against 
the previous Judgment-debtors and the res- 
pondent She advertised for sale aH the lots 
of properties including lot No. 1. Respon- 
dent fifed an objection u/s 47, C. P. C. on 
13-4-63 in Misc. Case No. 81/63. On 
6-9-63 lot No. 1 (the disputed property) was 
released from attachment and sale. Misc. 
Appeal No. 177/63 was filed by the decree- 
holder. The learned District Judge, Cut- 
tack, dismissed it Against the appeHate 
order this misceHaneous appeal has been filed 
by the decree-holder. 

2. Mr. Pal raised the fbHowing conten- 
tions: 

(i) The maintenance decree in favour of 
the appeHant was passed after contest and 
was not a compromise decree. The charge 
created by such a decree is not a charge 
either by act of parties or by operation of 
kw, ana Section 100, Transfer of Property 
Act (hereinafter referred to as the Act) has 
no application to such a decree. The charge 
is binding against the purchaser for value 
without notice; and 

(ii) The charge created bv the aforesaid 
contested decree is enforceable against the 
auction-purchaser even if he purchased the 
property without notice of the charge being 
mentioned in the sale proclamation. The 
auction sale is affected by the doctrine of 
lis pendens u/s 52 of the Act 

Both the contentions require careful 
examination. 

3. The first question for consideration is 
whether the charge on lot No. 1 created 
under the maintenance decree passed on 
contest comes within the ambit of Section 100 
of the Act The section runs thus — 


S. 100. Charges. Where immoveable pro- 
perty of one person is by act of parties or 
operation of kw made security for the pay- 
ment of money to another, and the transanc- 
tion does not amount to a mortgage, tho 
ktter person is said to have a charge on tho 
property; and an the provisions hereinbefore 
contained which apply to a simple mortgage 
shall, so far as may be, apply to such 
charge. 

Nothing in this section applies to the 
charge or a trustee on the trust property 
for expenses properly incurred in the execu- 
tion of his trust, and, save as otherwise ex- 
pressly provided by any kw for the timo 
being in force, no charge shaH he enforced 
against any person in the hands of a person 
to whom such property’ has been transferred 
for consideration and without notice of tho 
charge. 

4. There is conflict of authority as to 
whether a charge created by a decree on 
contest comes within the purview of seo 
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ton 100 of the Act The latest decision in by reason of the expiration of any period of 
^irmoTt of Mr Pals contention is AIR 1968 limitation prescribed for the execution mere- 
y- ,r rlmktl nf Vrv onv law fr*r tiny in force. 


Pat*238,~ Shyam Naram v Khnblal Mahto. 

In (1965) 31 Cut LT 932 Diwan Chitra 
Bhann Singh Rai v Balmukund Smgh Rai, 
this Court held that the charge created by a 
decree of Court even after contest was by 
operation of law and would come within 
section 100 of the Act (Para 8) In AIR 
1965 SC 834, Laami Devi v Mnknnd Kun 
war a charge was created initially by a 
document and ultimately by a maintenance 
decree over certain properties (para 2), 

There it was the common ground that res- 
pondent No 1 could claim to be a charge- — — ~ - — 0 — — — 

holder as defined by Section 100 of the Act or title to or any interest in the property it 
(para 11) As the charge originated in a includes right affecting specific immoveabl* 
document by act of parties, the case pro- property. The charge created by the decre 
ceeded on the concession of both parties affects right to the Immoveable propretyj 
that section 100 was applicable to the case. Hence In a suit for maintenance asking 

g o Supreme Court case did not resolve the a c har ge, a nght to immoveable property 
ifhct I am bound by (1965) 81 Cut LT directly and specifically in question If * 

2 and hold that section 100 has appkea- charged property a put to auction sale 


of by any law for the time being m force. 

By virtue of the Explanation, the suit 
would be deemed to be pending until 
there is complete satisfaction or discharge 
of the decree The crucial question ter 
consideration, however, is whether in the 
suit for maintenance filed by the appellant 
where the decree created the charge any 
nght to immoveable property was directly 
and specifically in question On this pond 
there is conflict of anthonty The expr 
sion "right to immoveable property" is i 
confined only to a right to the posses 


|hon to a decree passed on contest also 
5 After a thorough discussion their Lord 
ships held m the aforesaid Supreme Court 
decision that the latter part of section 100 
should be deemed to include auction sales 


fore the decree is satisfied, the auction salej 
would be hit by hs pendens and the pro- 
perty in the hands of the auction purchaser 
would ‘ ' " ’ ' f ll " 


be liable for the disc h arge of the 
m a in tenance decree. 

(para lB) Tlie next question for considers- ?! ShS? 

bon is whether the second part of Section 100 p,TkL 


sasBvaswswsE'a! *£•?"* 

part of the section lays down that the charge o-n M-ihesh 

shall not bo enforced against any property in atr wh All 141 


the hands of a person to whom such pro perty 
has been transferred for consideration and 
without notice of the charge This provi 


U1 . u , a iU13 1951 Onssa 308 support the aforesaid view 

sion is, however, qualified by the expression « iew t^ 13 

“save as otherwise expressly provided by ***** A!l> 

iany law for the fame being m force." Seo- 354 ^ ^ not re P reseat 001 


any law for the fame being m force." Sec- 
tion 52 of the Act 13 such a law and, as such, 
second part of section 100 is controlled by 
Section 52 of the Act, provided it is appli- 
cable to the facts of the case 
6 Section 52 runs thus- 
Dunng the pendency in any Court having 
anthonty within the limits of India exclud 
mg the State of Jammu and Kashmir or esta 
bhshed beyond such limits by the Central 
Government of any suit or proceeding which 
is not collusive and m which any nght to 
Immoveable property is directly ana speci- 
fically in question, the property cannot be 
transferred or otherwise dolt with by any 
party to the suit or proceeding so as to affect 
the nghts of any other party thereto under 
any decree or order which may be made 
therein, except under the authority of the 
Court and on such terms as it may Impose, 
Explanation. — For the purposes of this 
section, the pendency of a suit or proceeding 
shall be deemed to commence from the date 
of the presentation of the plaint or the insti- 
tution of the proceeding in a Court of com- 
petent Jurisdiction, and to continue until the 


rect law 

7. Applying the aforesaid test to the 
facts of this case, it Is clear that the anchon- 
purchaser purchased the property for consi- 
derahon and without notice of the charge. 
As the decree had not been satisfied, tee 
auction sale of the disputed property is hit 
by lis pendens The judgment-debtor or the 
auction purchaser cannot deal with the pro- 
perty in any manner to adversely affect the 
rights of the maintenance-holder created by 1 
the charge The objection of the aucbOD- 
purchaser under S 47 cannot be upheld. 

8 In the result, the judgments of the 
Courts below are set aside and the r “ 


the nghts of any other party thereto under is allowed. In the circumstances, parties to 
«TW nr nrrW nAtnt, bear their own costs throughout. 

JRM/D V. C. Appeal allowed. 


AIR 1009 ORISSA 116 (V 50 C 42) 

S BARMAN, C J 

Rameswarlal, Petitioner v. Panchu Sihu 
and another, Opp Parties 

r hon or discharge of such decree or order has _ 

been obtained, or has become unobtainable JL/LL/E954/68 
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Civil P. C. (1908), Order 1, Rale 10 (2) 
and Section 115 — Rent suit — Third party 
claiming to be owner of property in ques- 
tion — Such party seeking to be impleaded 
— Tide suit of such party in respect of 
same property pending — Addition of such 
party wrong and material irregularity. 

Where a third party seeks to be implead- 
ed in a rent suit claiming to be the owner 
of the property in question but a title suit 
filed by him in reject of the same property 
is pending his addition is wrong and is a 
material irregularity. (Para 8) 

It is not that under no circumstances that 
such addition should be made. The result 
of the tide suit must be awaited in such a 
case and then such an application filed by 
him should be decided. The addition o£ 
such a party is thus wrong and a material 
irregularity. (Para 4) 

R. N. Misra and R. C. Patnaik, for Peti- 
tioner; Mrs. A. K. Padhi, for Opp. Parties. 

ORDER: The plaintiff is the petitioner in 
revision against an order of the learned Mun- 
sifjKhnrda, by which he allowed the appli- 
cation of a third party being Opposite Party 
No. 2 Gagan Behari Patnaik for being im- 
pleaded as a defendant in a rent suit 

2. This revision arises out of a suit filed 
by the plaintiff for recovery of rent from 
the defendant-opposite party No. 1 Panchu 
Sahu. Before the written statement was 
filed by the defendant-opposite party No. 1 
Panchu Sahu, the opposite party No. 2 
Gagan Behari Patnaik made an application 
to he impleaded as a party claiming that 
he is the owner of the suit property in res- 
pect of which the plaintiff had filed the 
suit for recovery of rent from opposite party 
No. 1 Panchu Sahu. 

3. The question is: Can this simple suit 
for rent be converted into a suit for title 
by adding Opposite Party No. 2 Gagan Be- 
hari Patnaik? It is not that under no cir- 
cumstances such application should 
be allowed. In the present case, 
opposite party No. 2 Gagan Behari 
Patnaik himself had already filed a 
title suit being O. S. No. 86/60 before the 
Munsif, Khurda, claiming that he is the real 
owner of the disputed property. It is not 
understandable why the learned Munsif 
allowed the application of opposite party 
No. 2 Gagan Behari Patnaik to be implead- 
ed as a party in this suit for rent when 
the said title suit filed by him was already 
pending. What the learned Munsif should 
have done is to wait for the result in the 
said title suit and then give his decision on 
the said application for being impleaded as 
a party. Apparently, the attention of the 
'learned Munsif was not drawn to this aspect 
of the matter. In any event; it is a mate- 
irial irregularity which vitiates the impugned 
order. 

A. In this view of the case, the impugn- 
ed order of the learned Munsif dated Decem- 
ber 16, 1965 by which he allowed the ap- 


plication of opposite party No. 2 Gagan 
Behari Patnaik for being impleaded as a 
defendant in the rent suit is set aside. The 
learned Munsif is directed to keep the ap- 
plication pending until die title suit O. S. 
No. 86/60 is disposed of. 

5. In the result, the civil revision is 
allowed with the directions as aforesaid. 
There will he no order as to costs. 
JRM/D.V.C. Petition allowed. 


AIR 1969 ORISSA 117 (V 56 C 40) 

S. BARMAN, C. J. AND A. MISRA, J. 

_ Sarat Chandra Biswal and another. Peti- 
tioners v. Surendra Mohanty, Editor 
“Kalin ga” and others. Opposite Parties. 

Original Criminal Misc. Gases Nos. S and 
4 of 1968, D/- 7-8-1968. 

(A) Constitution of India, Article 226 — 
Bias — Contempt proceeding — Alleged 
contempt by scandalising Chief Justice and an- 
other Judges of High Court — Bench hear- 
ing proceeding consisting of Chief Justice 
himself . — Contempt of Courts Act (1952), 
Section 5. 

A “Representation petition” was filed by 
party in pending writ petition, containing 
matters scandalizing High Court, its Judges 
and the Chief Justice in particular. As the 
High Court consisted only of four judges 
including the Chief Justice the Writ peti- 
tion was actually heard and judgment re- 
served by two judges of High Court who 
both were specifically mentioned in “repre- 
sentation petition”. Contempt proceeding 
out of representation petition for scandalising 
the judges including the Chief Justice was 
posted before Chief Justice and another 
judge. Objection was taken to the consti- 
tution of Bench on ground that contempt 
alleged was against the Chief Justice him- 
self: 

Held that it was obviously impossible to 
associate the two judges who bad heard the 
writ petition' with the hearing of the con- 
tempt case and the only other alternative 
left was for the remaining two judges, in- 
cluding the Chief Justice to hear them. 
There was also another reason which weigh- 
ed with the Chief Justice to be on Bench 
for hearing contempt case. It was that he 
alone had the best Imowledge of all the 
facts of the incident out ot which these 
proceedings arose and was in the best posi- 
tion to clarify matters. There were thus 
special reasons which called for the Chief 
Justice being on this Bench. No objection 
could be taken to the constitution of the 
Bench. AIR 1954 SC 186 (190) and AIR 
1942 Lab 105, ReL on; AIR 1918 Cal 9SS 
(SB) and AIR 1929 Pat 72 (FB) and AER 
1918 Cal 713, Ref. (Paras 21, 22, £4) 

(B) Con temp t_ of Courts Act (1952), Sec- 
tion 3 — Practice — Derogatory remarks 

IL/AM/E965/68 
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against certain actions and remarks by Chief 
Justice in a speech on flag4ic»stang cere- 
mony m High Court — Contempt proceed- 
ings arising out of such remarks for scanda- 
lising Chief Justice — Chief Justice himself 
member of Bench hearing contempt proceed 
mgs — Matters being within knowledge of the 
Chief Justice, the reasons why the Chief 
Justice took particular course of action 
during flag hoisting ceremony have to 
be stated in the judgment itself in the con- 
tempt proceedings. AIR 1942 Lah 105 Ref 
(Para 2S) 

(C) Contempt of Courts Act (1952) Sec- 
tion 1 — Writ petition against ministry 
pending decision — Speech by Chief Justice 
on flag hoisting day appreciating co-opera 
bon of Chief Munster in getting High Court 
Tower built • — » Fetation before High Court 
protesting against speech and making dero- 
gatory remarks against High Court Judges 
— - Petition held scandalised judges, and 
tended to interfere with due course of 
law — Actual interference need not bo 
established. 

Writ petition was filed against the Chief 
Minister and others to quasn the orders of 
the ministry constituting enquiry committee 
to enquire into the conduct and deeds of the 
ex ministry Counter was Elcdby Chief Mun- 
ster The Bench reserved the judgment Mean 
while during flag hoist mg ceremony in High 
Court on Republic Day the Chief Justice 
In his speech appreciated the co-operation 
of the Chief Munster in getting a tower in 
the High Court erected. A "Representation 
petition" was filed m High Court by a party 
to the wnt petition and some persons and 
Signed by Advocates making allegations that 
the special treatment meted out to the Chief 
Minister during the flag hoisting ceremony 
by the Chief Justice, was likely to influence 
me decision in the pending wnt petition. 
The Representation petition also contained 
certain statements against the Chief Justice 
and the High Court Judges 
, ^Id that the derogatory statements agamst 
tte High Court in general and the Chief 
Justice In particular scandal sed or had the 
tendency to scandalise the H gh Court and the 
Honourable Judges constituting the same, 
rmdermining its dignity hi the estimation of 
the public and impeaching its impartiality 
in the dispensation of justice. The offending 
passages were of such character and import 
or made in such circumstances as would 
tend to hinder or obstruct or Interfere with 
tiie due course of administration of Justice 
hy the Court, and amounted to contempt 
of Court. The Representation petition con 
taming offending passages was written by 
the petitioner In wnt petition himself which 
petition was pending for judgment Plea of 
justification was not tenable. 

It was not necessary that there should 
have been in fact an actual interference 
with the course of administration of Justice, 
but it was enough if the offending pubhea- 


A.LR 

tion was likely or If It tended In any waj 
to interfere with the proper administration 
of law Such insinuations as were implied 
in passages in question were derogatory to 
the dignity of the Court and were calculated 
to undermine the confidence of the people 
in the integrity of the Judges 

Whether the passage was read as fulsome 
flattery of the Judges or was read as con 
tam i n g insinuations or the rest which con- 
tained an attack on a party In the pen dm g 
proceedings was taken separately it was 
equally contemptuous of the court fa that 
the object of writing it and the time and 
place of its publication were, or were cal 
culated, to deflect the Court from perform- 
faft its strict duty either by flattery or by a 
veiled threat or warning or by creating pre- 
judice fa its mind against a party to the 
proceedings A mere ventilation of grie- 
vance was not the sole or even the mam 
object with which these offending para 
graphs were written or with which the re- 
presentation petition was filed at the tame 
when the Judgment in the pending wnt 
petitions was reserved. AIR 1954 SC 10 
and AIR 1954 SC 743 HeL on. 

(Paras 30 31, 35 33 89) 
Offending passages were by way of sinister 
« bidden threat — to blackmail the 
High Court and its Judges with reference to a 
particular proceeding pending decision fa 
the court, all with an ulterior motive as so 
obvious The object of writing these offend 
fag paragraphs and particularly of filing the 
representation petition in the High Court 
at the tamo It was actually done was quite 
clearly to influence or affect the minds of 
the judges and to deflect them from the 
strict performance of their duties the offend 
tog paragraphs and the time and place of 
the.rpublmataon certainly tended to hinder 
or obstruct the due administration of Justice 
the court and its Judges were scandalised 
to diverting the due course of 
Jiwtace This clearly amounted to contempt 
of this Court. (Pan S9) 

(D) Contempt of Courts Act (1932). Sec- 
tions 3 and 5 — Power of committal fat 
contempt of court when to be exercised. 

The power of committal for contempt 
must be wielded with the greatest of care 
and caution, should be exercised with the 
greatest of reluctance and the greatest of 
tooetv and only with the object of seeing 
that the dignity and authority of the Court 
be not Impaired. Courts in India derive 
their authority bom the Constitution which 
the people of this country have themselves 
adopted and given unto themselves and 
hold it fa trust for the security and benefit 
of the people The power that -the Judges 
are called upon to exercise is, but the autho- 
rity of the people themselves, vested by the 
Constitution in law courts Contempts 
against law courts are Insults to the autho- 
rity of the people and their Constitution and 
not to their agents the judges. Wherever 



1969 Sarat Chandra v. Surendra (Barman C. J.) OrL 119 


there is substantial exhibition of such contu- 
macious conduct towards law courts, judges 
must uphold the Constitution and the majesty 
of the courts. The extreme proposition that 
judges can never be influenced or embar- 
rassed by extraneous publication is not cor- 
rect. A prejudicial publication concerning 
a pending proceeding may amount to con- 
tempt and is a risky mistness; but the train- 
ed mind of the Judge is likely to ignore 
extraneous matters and may not be. embar- 
rassed or influenced by each and every pre- 
judicial publication. If, however, the publi- 
cation be so grossly improper that it embar- 
rasses the judge, then it may be treated as 
contimacious and dealt with accordingly. 

(Para 36) 

(E) Contempt of Courts Act (1952), Sec- 
tions 3, 4 — Representation petition con- 
taining passages constituting contempt of 
court by scandalising the High Court and 
the fudges with a view to diverting due 
course of justice — Advocates signing the 
petition, asserting that it was their duty as 
Advocates to place their client’s cause fear- 
lessly before die Court, relying on Rule 15 
of rules framed under Section 49 (c) Advo- 
cates Act, 1941 — Held that Rule 15 envi- 
sages that Advocate shall fearlessly uphold 
the lawful interest of his client, befitting bis 
status as an officer of court — Rule 15 is 
subject to the Preamble of the rules and 
Rules 3 and 4 which state that he shall not 
Influence decision of court by illegal or im- 
proper means and that he shall use his best 
efforts to restrain and prevent his client from 
resorting to sharp or unfair practice and 
that he shall not he a mere mouthpiece of 
his client — Rules do not alter the position 
of an Advocate who is primarily an officer 
of the Court which cannot override his 
duty to client — The conduct of the Advo- 
cates signing the petitioner amounted to con- 
tempt of Court — AIR 1955 SC 19, Ref. 
Advocates Act (1961) Section 49 (c). Rules 
under. Preamble Rules 15, 3, 4. 

(Paras 42, 44) 

(F) Contempt of Courts Act (1952), Sec- 
tion 1 — Position of journalists ill matter of 
contempt of court explained. 

Journalists have the fundamental right to 
carry on their occupation guaranteed to 
them under Article 19 (1) (g) of the Consti- 
tution and the right to freedom of speech 
and expression guaranteed under Art 19 (1) 
(a) includes the right to publish, as journa- 
lists, all proceedings which they have wit- 
nessed and heard. 

The Court accepted the submissions made 
On behalf of the Editor and the Printer and 
Publisher of the newspaper that what they 
did was intended to be nothing more than 
to give as news an impartial and verbatim 
report of the petition filed in court and 
which contained matters amounting to con- 
tempt of Court. . (Para 51} 

- (G) Contempt of Courts Act (1952), Sec- 
tion 4 — Petition containing matters amount- 


ing to contempt of Court signed by senior 
advocate who was former Advocate General 

— Action wrongly justified on ground of 
duty towards client — Forgiveness asked for 

— Advocate directed to pay fine of Rs. 100 
— - Petitioner’s plea that it was the result of 
misunderstanding and asking for forgiveness 

— Petitioner sentenced to fine of Rs. .300 

Another Advocate, fairly senior in practice, 

who had signed petition, and asserted that 
he had no reason to regret his engagement 
in the cause, issued a strong admonition and 
warning — Proceedings dropped against an- 
other advocate of two years standing and 
who acted as junior. (Para 58) 

_ (H) Contempt of Courts Act (1952), Sec- 
tions I, 5 — Rule for contempt, issue of — - 
Contents. 

Per A. Misra, J. — A notice or rule for con- 
tempt of Court must set out precisely and 
in detail the deeds or words which are said 
to constitute contempt the obvious reason 
being that unless such details or the charges 
are furnished, the alleged contemner will 
be placed in a definite disadvantage as he 
will not be in a position to know the actual 
charge which he is to answer or explain. 
AIR 1958 Cal 474, Ref. (Para 67) 

_ (I) Contempt of Courts Act (1952), Sec- 
tion 3 — Remarks against Chief Justice as 
administrative head, as bringing administra- 
tion of justice into disrepute — When con- 
tempt — Tests indicated. 

Per A. Misra. J.: — Generally speaking, 
any act or deed which brings or tends to 
bring the authority and administration of 
the Taw into disrespect or disregard or inter- 
feres with the administration of justice or 

rejudices parties, litigants or the witnesses 

uring litigation amounts to contempt of 
Court The proper test is what iritpression 
an ordinary and average reader will obtain 
by reading the statements. When the state- 
ments in no uncertain terms express that 
the public have lost confidence in the Court 
in administration of justice and a litigant 
against the State cannot get his legitimate 
grievance redressed, it is difficult to construe 
that they amount only to a criticism against 
the Chief fustics in his role as a leading 
personality or as Head of the administrative 
side of the judicial machinery. Such state- 
ments have clearly a' tendency to bring the 
authority of the administration of the highest 
seat of justice in the State to disrepute and 
shake the confidence of the public in the 
administration of justce. (Para 69) 

(J) Contempt of Courts Act (1952), Sec- 
tion 4 — Apology and justification cannot 
go together. 

The Court has power to pardon on sincere 
and contrite 'apology tendered uncondition- 
ally, but in such a case, there cannot be 
both justification and apology. To seek to 
justify an act and at the same time seek 
forgiveness can be nothing short of incon- 
gruous and a party cannot be allowed to 
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Mow hot and cold at the samo time 

(Para 70) 


Cum Referred. Chronological raras 
(1958) AIR 1958 Cal 474 (V 45) = 

19o8 Cn LJ 1162, Dalai Chandra 
Bhar v Sukumar Baneriee 67 

(1955) AIR 1955 SC 19 (V 42) = 

1955 Cn LJ 133 M Y Shaieef v 
Judges of Nagpur High Court 43 

(1954) AIR 1954 SC 10 (V 41) = 

1954 Cn LJ 238 Brahma Prakash 
v State of U P S3 

(1954) AIR 1954 SC 186 (V 41) = 

1954 Cn LJ 460 Sukh Dev Singh 
t Jusbca S Teja Singh and Judges 

of Pepsu High Court at Patiala 19 

(1954) AIR 1954 SC 743 (V 41) = 

1955 SCR 677, Hiralnl v State of 

UP BS 

(1942) AIR 1942 Lah 105 (V 29) = 

43 Cn LJ 599 (FB) In re, K. L 

Gauba 23 

(1936) AIR 1936 PC 141 (V 23) = 

1936 All LJ 671 Ambard v Attorney 
General for Tnmdad and Tobago £1 

(1929) AIR 1929 Pat 72 (V 16) = 

ILR 8 Pat 323 (FB) In re, Morll 
Manohar Prasad 23 

(1918) AIR 1918 Cal 713 (V 5) =i 

44 Ind Cas 930 = 19 Cri LJ 402, 

In re, William Taylor £3 

(1918) AIR 1918 Cal 988 (V 5) = 

ILR 45 Cal 169 = 19 Cn LJ 530 
(SB) In ra, Motilal Ghosh £3 

On. Cr Misc. Case No 3 of 1968 
pj ! . ^ Behura, D Bhuyan and J Das for 
Petitioner A. S R. Chan, K. C J Roy 

Partes MOlianty ^d A. Mukheijee, for Opp 

OrL Cr Misc Case No 4 of 1968 
Advocate General, for Petitioner- A. S R. 
Chaih K. C J Roy G N Mohanty A. 
Mukheqee, Govmd Das and B R. G K. 

Achan, for Opp Parties 


Sarat Chandra v Sorendra (Barman C JJ A.LB 

by this Court were Sn Santosh Kumar Sain 
of the Congress Party, a former Depot] 
Minister In the previous Government and Sr 
Dmabandbu Saha, Sri Raghunath Das ant 
Sn S F Ahmad, Advocates of this Higl 
Court. In Original Criminal MisceHaneon 
Case No 3 of 1968, the opposite parties cn 
whom notices for alleged contempt wen 
issued, were Sri Surendra Mohanty Edita 
of the TCalin ga and Sri Banlnm Chandn 
Das Printer and Publisher of the *Kalmga 
Sri Santosh Kumar Sahu was also m.irln e 
party m the said case The background ir 
w h ich notices for contempt were issued 
agau^t the opposite parties are, shortly 
stated, as follows 

A. Genesis Background. 


0 In October 1967, a Commission ol 
Enquiry was appointed by the present Onssa 
Swatantra Jana Congress Coalition Govern- 
ment to enquire into the conduct and ac- 
tions of 15 persons who were members ol 
the vanons Ministries from 1961 to 1966 
including Sri Santosh Kumar Sahu. Wnf 

E ebhons were filed by some of the aggrieved 
[misters of the Congress Party — whose con- 
duct ana actions were to bo investigated — 
including Sn P V Jagannatha Rao Sn Biren 
Antra and Sn Santosh Kumar Sahu, chal- 
lenging the validity of the Notification ap- 
pointing the Commission of Inquiry set tip 
by the Onssa Government The fust of 
th«e wnt petitions O J C No 396 of 
1967 was filed by Sn Jagannath Rao a 
former Minister of the Congress Party on 
November 13 1967 O J C No 408 of 
1967 was filed by Sri Biren Mitra, a former 
Chief Minister of the Congress Party on 
November 22, 1967 and lastly O J C 
No 418 of 1967 was filed by Sn Santosh 
Juimar Sahu, a former Deputy Minister of 
nLJT vl( ? 13 , m Con g ress Government on 
December 1 1967 


BARMAN, C. J Original Cnmmal Miscel 
j-neous Case No 4 of 1968 of alleged con 
tempt anses out of a petition of an unusual 
nature described as a “representation peti 


•p, The State of Onssa, Secretary Homo 
department. Justice Sri II R. Kbannn, the 
L<rmimssiOTi of Inquiry and Sn R. N Singh 
““•S" 33 a representation peti ™d,~i . M “ uster of Onssa, were opposite 

bon — without mention of opposite party and 1 V 0 \ re ?P e ^bvely in all the wnt 

without any specific prayer against rmvhndv *£? fast of these wnt petlbons 

- u ” ” ^mstanypody O J C No 418 of 1967, five more Opposite 

are stated to have been impleaded, 
Or H K. Mahtab Sri Mabaknshna 
Chowdhmy Sn Pab tra Mohan Pradhan, Sri 
Kumar Das and Sn Surendra Nath 
Pataaik. It fa safd that Dr H. K. Mahtab 


*S a prayer against an 

--filed bv Sn Santosh Kumar Sahu, a' party 
to , — 4 ,™ * - - , 4!8 


— — -v wnnar oanu, a 

- a P^ding wnt petition (O J C No 
B67) in this High Court, alleged to 


of 1967) , 

tain matters 
Onssa High 


High Court, ui con. 

rang to scandalise the 
its Judges and the Chief 


in judges ana the Chief . 411111 an oarenara 

Jasbee m particular- and Ongmal Cnmmal r 11121 B>r H. K. Mahtab 

Miscellaneous Case No 3 of 1968 arises out r m °I Congress Party and Sr 


“ p-«ucuiai- ana ungmal Cnmmal 
Miscellaneous Case No 3 of 1968 anses out 
Of the Pubhcabon of certam news items and 
editonal in the Onya daily “Kalin ga of 

Cp^ek— -all m connection with the ceremony 
of the First Flag Hoisbng over the newly 
constrncted Tower over the Onssa High 
Court on the last Republic Day January 26 
1968 ’ 

2. In Original Cri minal Miscellaneous 
Case No. 4 of 1968 the opposite 
parties agai n st whom notices were iss ued 


c t ir 13 'Egress Party ana on 
R N Singh Deo now Chief Minister of 
^rassa mad leader of the Swatantra Party 
tried affidavits purporting to be in support 
or the appointment of the Commission of 
inquiry against the various members of the 
previous Government It is apparent that 
as usual, when there was serious tussle be- 
tw ^ n two rival political parties they enh- 
cised each other- and from their respective 
angle of approach nrufri.il criticism is under 
standable. 
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4. On November 13, 1967, when the 
earliest of these writ petitions O. T. C. No. 
896 of 1967 was filed and listed for admis- 
sion on November 14, 1967, die only avail- 
able Division Bench which could fake up 
this matter was the Division Bench consist- 
ing of Mr. Justice G. K. Misra and Mr. Jus- 
tice S. K. Kay, as the Chief Justice was on 
that day away on tour in connection with 
the extension of the scheme of separation of 
the judiciary from the Executive in Boudh- 
Phulbani District. The said writ petition 
after being heard on November 14 and 
November 15 on the question of admission 
Was admitted by the same Bench on Novem- 
ber 20, 1967. Two days later, on Novem- 
ber 22, 1967 O. i j. C. No. 408 of 1967 in- 
volving the same point was filed before this 
Court and that was also admitted by the 
Division Bench consisting of Mr. Justice 
G. K. Misra and Mr. Justice S. K. Ray on 
November 23, 1967 fixing January 2, 1968 
for hearing. The third writ petition O. J. C. 
No. 418 of 1967 by Sbri Santosh Kumar 
Sahu which also involved the same point 
was filed before a Division Bench consist- 
ing of the Chief Justice and Mr. Justice 
Kay on December 1, 1967; but as the two 
other petitions involving the same point had 
already been admitted Dy the other Bench, 
it was considered proper that this writ peti- 
tion should also be heard by that Bench. 
The Division Bench consisting of Chief Justice 
and Mr. Justice Ray accordingly admitted 
the writ petition on December 4, 1967 and 
directed it to be heard along with O. J. C. 
No. 896 of 1967. It was thus that even- 
tually all the three writ petitions were heard 
by the Division Bench consisting of Mr. Jus- 
tice G. K. Misra and Mr. Justice S. K. 
Ray from January 9, 1968 to January 17, 
1968 and judgment was reserved. 

5. It was in this background — while_ the 
said writ petitions were pending decision 
Before this Court — that on the Republic Day 
[January 26, 1968, there was a function in 
the High Court premises to celebrate the 
First Flag-Hoisting over the newly construct- 
ed Tower over the High Court. 

In that function the Governor, the Chief 
Minister, the members of the High Court 
Bar and some leading public men who had, 
in the past, some connection with the inau- 
guration of the Orissa High Court in 1948, 
including Dr. H. K. Mahfab (who was Chief 
Minister of Orissa at the time of inaugura- 
tion of the High Court in 1948), Sri Nitya 
nanda Kanungo at .present Governor of Bihar 
(who was then the Law Minister of Orissa 
at die time of the creation of the Orissa 
High Court), Dr. K. N. Katju and Sri Y. N. 
Sukhtankar former Governors of Orissa and 
many others, both official and non-official, 
irrespective of their party alignments^ or 
political views, were invited to participate 
in the function and also to Lunch thereafter 
■ — all in the High Court premises. Among 
fiio invitees, the Governor Dr. A. N. Khosla, 


die Chief Minister Sri R. N. Singh Deo, the 
Health Minister Sri Ramseshaiah, and Dr. 
H. K. Mahfab, die entire High Court Bar, 
many public men and higb officials of the 
State attended the function. 

Among those who could not attend the 
function Sri Nityananda Kanungo and Sri 
Y. N. Sukhtankar, ex-Govemor of Orissa, Sri 
Asoke Sen Ex-Union Law Minister and Sri 
Nanda Eoshore Misra, Speaker of the Orissa 
Legislative Assembly and many others sent 
messages of good wishes on this happy 
occasion of the First Flag-Hoisting over thd 
newly constructed High Court Tower. 

6. The programme of the function shows 
that after the arrival of the Governor he 
was received by the Chief Justice and there 
were speeches first by the Chief Justice, 
then by the Chief Minister and finally by 
the Governor. Thereafter the guests moved 
to the lawn to witness the flag hoisting over 
the Tower, and the function ended with the 
playing of the National Anthem at 11.30 
a. m. Thereafter there was Lunch in the 
High Court premises in which all the in- 
vitees, who attended, participated. 

7. Everything went on well and it is 
said to have been a successful function. 
Visitors and invitees, including the Govemer, 
the Chief Minister, the leading public per- 
sonalities including Dr. H. K. Mahfab went 
over the grounds of the High Court pre- 
mises to see the new Bar Wing, the Foun- 
tain, the Tower and its pinnacles from vari- 
ous angles, the new Conference Hall, the 
new Court halls and chambers, the Judges’ 
Library and the new Administrative Block 
on the ground floor. The set np was ap- 
preciated by every one and it was a day 
of rejoicing for all. 

8. On January 28, 1968 the Oriya daily 
"Kalinga” in its issue of the same date 
published a news item, stated to have been 
reported by its special correspondent, to the 
effect that though the Governor had been 
invited officially, the presence of the Chief 
Minister Sri Singh Deo and the Jana Congress 
leader Sri Mahfab, among the special 
invitees, invited strong criticism among the 
visitors. This report was later on followed 
up by an editorial (dated January 31, 1968) 
commenting in figurative language on the 
working of the newly constructed Fountain 
in the High Court premises as I shall discuss 
hereafter. 

9. On January 30, 1968 Sri Santosh 
Kumar Sahu filed the “representation peti- 
tion” — out of which Orgl. Cri. Misc. case No. 

4 of 196S arises — alleged to contain deroga- 
tory statements against the Orissa High 
Court in general, its Judges and the Chief 
Justice in particular, scandalising or having 
a tendency to scandalise the High Court 
and its Judges and undermining its dignity 
in the estimation of the public by reference 
to what took place at the First Flag-Hoist- 
ing function in the Hi gh Court premises on 
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January 28 1968 The said petition was 
not only signed by Sn Santosh Kumar Sahu 
but was also signed and presented by Sri 
Dmabandbu Sahu as the Advocate appear- 
ing for him. The petition was also present- 
ed by Sn Raglmnath Das and Sn S F 
Ahmad as Advocates AD the three said 
Advocates had signed the Vakalatnama for 
Sn Santosh Komar Sahu 
10 On February 1, 1068 the TCalinga* 

E blished another news item, purporting to 
ve been reported by its special corres- 
pondent m which it was stated that Sri 
Santosh Komar Saha has Hied the said peti- 
tion in the High Court with the newspaper's 
comments thereon. 

II On February 2, 1963 Sri Sarat 

Chandra Biswal filed an application purport 
mg to be a proceeding under Sections 4 and 
5 of the Contempt of Courts Act. 1952 
against the Ed tor and the Printer and 
Publisher of the Kahnga, Sn Santosh Kumar 
Sahu was also made a party m the case 
m the said petition it was stated that the 
impugned pnbl cations in the "Kalrnga* dated 
January 28 1968 January 31 1968 and 
February 1 1968 as aforesaid had the ten- 
dency to mal gn the highest fnd aary of the 
State of Onssa and to bring the admrmstra 
bon of fusbee mto contempt and farther that 
the pnbl cations were unfair mischievous 
and motivated and had been deliberately 
published With a view to tarnish the reputa 
bon of the Onssa High Court. This case 
was registered as OrgL CrL Misc. Case No 
3 of 1968 

12. On February 9 1968 this Court 

while summarily dismissing the said repre- 
sentation petition dated January 30 1968 
filed by Sn Santosh Kumar Sahu passed an 
mder call mg upon him to show cause by 
February 15 1968 why he should not be 
committed for contempt of co urt for fil ng 
such a petition By the same order the 
Court also called upon Sn D nabandhu Sahu. 
Sn Raghrmath Das and Sn S F Ahmad to 
show cause by February 15 1968 why they 
should not be committed for contempt of 
court for sign ng and presenting the said 
pebbon containing matters scandalising the 
Onssa High Court with a view to perverting 
the course of justice by making statements 
in the petition impeaching the impartially of 
the Cotut and imputing improper motives 

, SS2 erai “ °W Crf. Misc. Cass 
No 4 of 1968 

On the same day (February 9 1968) this 
Court also passed an order in the said OrgL 
Cri Mtsc. Case No 3 of 1968 filed by Sri 
Sarat Chandra Biswal and directed the issue 
of not ce on Sn Snrendra VIohanty Ed tor 
of “Kahnga" and Sn Bankim Chandra Das. 
Prmter and Publisher of "Kahnga" and also 
on Sn Santosh Komar Sahu to show cause 
by February 15 1968 why they should not 
be committed for contempt of Court. 


13. In due course, affidavits wen 
filed by the respective opposite parties pur 
porting to show cause m reply to the notices 
The explanations of the opposite parties 
namely Sn Santosh Kumar Sahu, his thrw 
Advocates and the Editor Printer and Publi 
sher of the "Kahnga**, fn substance, are at 
hereinafter stated. 

14. The explanation of Sri Santosh Kama 
Sahu is to the effect that the petition filed 
by him on January 30 1968 was a ’"repre- 
sentation pebbon" with regard to some d 
the events referred to therein which — as ex- 
plained by the Ch ef f tsbce himself In open 
court when Sn Dmabandhti Sahu placed his 
explanation — were unintentional and Jus! 
happened in the course of the events Id 
his affidavit Sn Santosh Komar Sahu stated 
that people outside should know the courts 
of events for removal of doubts anti featl 
in their mind, that the pebbon was all due 
to certain misapprehensions which were 
explained by the Chief Justice m open 
court and his observations m court allayed 
such fears fro m the minds of the people 
present fn Court. It was submitted that B 
was all due to a misunderstanding of the 
whole situation as explained in the affidavit 
and in the course of arguments on his be- 


15 The explanation of Sri Santosh Kama* 
Sahn -was supported by his three Advocates 
who had signed and presented the ‘repre- 
sentation pehhon" dated January 30 1968. 
Tlie three Advocates fn their affidavit ex- 
P j n f? .“P* the petition signed, presented 
and filed by them in Court purported to bo 
an act in furtherance of their duty as Advo- 
cates fearlessly to uphold the interests of 
their cheat by all fair and honourable means 
regardless of unpleasant consequences to 
themselves. In support of this stand they 
relied on Rule 15 haired under Sec. 49 («J 
of the Advocates Act, 1961 


*3 The explanation on behalf of tbo 
Spa P er ^bnga"— The Editor Pnnter 
?nd Publisher against whom notices were 
Issued to show cause on its publication, 
bro news items and the editorials, was ia 
substance to the effect that the news re- 
ports were mere statements of fact about 
tnmf 3 said or done m and about the H gh 
Court funebon which was of public impor- 
toce- enbeism was all due to some mis- 
understanding of the situation arising op* 
of the presence of Dr FL K. Mahtab at the 
r unebo n if from the very beginning the 
oorrect poshon was known — as it was sub- 
sequently clarified by the Chief Justice fa 
Court on February 15 1968 to the effect 
that he had never intended to confer a of 
such alleged undue special distinction on 
Dr Mahtab as alleged — -there would have 
been no scope for such misunderstandings 

and comments on that august assembly of 
legal luminaries and others present at the 
function. 
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As regards the editorial in the “Kalin ga” 
with reference to the newly constructed 
Fountain in the High Court lawn, it was 
submitted that the metaphor used therein 
and the good humour underlying the spirit 
of the editorial did not receive the apprecia- 
tion they deserved; and that the metaphor 
was not meant to make a mockery of the 
Fountain as unfortunately misunderstood; 
they fail to see how such a metaphor used 
in the editorial was taken serious note of 
and was considered a ridicule; in fact the 
comment about the Fountain was not criti- 
cism but a well meaning homily and there 
Was nothing to feel offended about it 

B. Constitution of the Bench hearing these 
Cases: 

17. A preliminary objection was taken 
on behalf of the opposite parties regarding 
the constitution of the Bench to hear these 
two cases in that according to them the 
Chief Justices (referring to myself) speech 
and actions during the said function of First 
Flag-Hoisting over the High Court Tower 
were the subject matter of criticism and that 
as the “representation petition” dated January 
SO, 1968 filed by Sri Santosh Kumar^Sahu 
and the publications in the “Kalinga cast 
reflections on the said speech and actions 
of the Chief Justice he should not he a 
member of the Bench to hear these two 
cases. 

} 18. In fact, in the course of arguments 

an application was filed on March 20, 1968 
by tne learned counsel for the contemners 
making a prayer to nominate another Hon 
ble Judge of the High Court in place of 
the Chief Justice to hear these cases. By 
. way of a reply to the said application, . an- 
other petition for rejection of the petition 
of transfer of the cases to any other Bench 
was filed by on March 21, 1968 by toe 
learned Advocate General on behalf of toe 
State and affirmed ' by an affidavit of toe 
Joint Registrar of the High Court. In reply 
to this latter petition toe representationist 
Sri Santosh Kumar Sahu filed on March 22, 
1968 an affidavit in rejoinder in which he 
submitted that toe affidavit affirmed by toe 
Joint Registrar should be rejected and be 
not taken on record on the grounds mention- 
ed therein. We rejected the said petition of 
toe learned Advocate General filed on be- 
half of the State affirmed by toe Joint Re- 
gistrar ■which, we totally ignored. 

Mr. A. S. R. Chari, learned counsel ap- 
pearing for toe contemners, was then speci- 
fically asked by us in Court whether he pro- 
■ posea to move his petition as a petition for 
f transfer of toe two cases from this Bench 
So that an appropriate order could be passed. 
In reply, toe learned counsel categorically 
stated that he did not intend, his petition 
to be one for transfer of toe cases from this 
Bench and his whole object was only to 
bring certain facts to the notice of the 
Court After lengthy _ arguments addressed 
on toe preliminary objection, wo over-ruled 


it after careful consideration of all aspects 
of toe question as discussed hereunder. 

19. The legal position — on toe basis of 
which it was deemed that the Chief Justice 
should be in the Bench to hear these two 
cases — is clearly laid down by their Lord- 
ships of toe Supreme Court in Sukh Dev 
Singh v. Honble Chief Justice S. Teja Singh 
ana Hon bile Judges of the Pepsu High Court 
at Patiala, AIR 1954 SC 186, 190 where 
their Lordships of Supreme Court while dis- 
missing an application asking for transfer 
of certain contempt proceedings from the 
Pepsu High Court to some other High Court 
or in toe alternative asking that at least 
toe matter should not. be heard by two of 
toe Judges of that High Court who were 
named, observed as follows: 

“We wish however to add that though we 
have no power to order a transfer in an 
original petition of this land we consider it 
desirable on general principles of Justce that 
a- judge who has been personally attacked 
should not, as far as possible, hear a con- 
tempt matter which, to that extent, concerns 
him personally. We do not lay down any 
general rule because there may be cases 
where that is impossible, as for example in 
a court where there is only one judge or 
two or both are attacked. Other cases may 
also . arise where it is more convenient and 
proper for toe judge to deal with toe matter 
himself, as for example in a contempt in 
facie curiae. 

All we can say is that tois must he left 
to toe good sense of the judges themselves 
who, we are confident will comport them- 
selves with toe dispassionate dignity and 
decorum which befits their high office and 
will bear in mind toe oft-quoted maxim that 
justice must not only be done but must bo 
seen to be done by all concerned and most 
particularly by an accused person who 
should always be given, as far as that is 
humanly possible, a feeling of confidence 
that he wall receive a fair, just and impar- 
tial trial by judges who have no personal 
interest or concern in his case.” 

20. Here, toe position was that at too 
time these two cases came up for hearing 
there were only four Judges in toe High 
Court, including toe Chief Justice. The writ 
petitions including O. J. C. No. 418 of 1967 
filed by Sri Santosh Kumar Sahu in which 
Dr. H. K. Mahtab and Sri R. N. Singh Deo 
were made opposite parties were pending 
and were in fact actually heard and judg- 
ment" reserved by Mr. Justice G. K. Misra 
and Justice S. K. Ray who both by name 
were specifically mentioned in toe “represen- 
tation petition" dated January 30. 1968 filed 
by Sri Santosh Kumar Sahu. There was a 
specific reference in paragraph 2 of 
that petition to this O. T. C. No. 418 
of 1967 pending decision before these two 
particular Judges, and the petitioner expres- 
sed certain apprehensions and fears that 
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self was one of the Judges who Heard the 
case. 

The Lahore High Court decided that in 
such cases the practice has been for Judges 
who have been defamed to hear the case 
and to state in their judgment the facts with- 
in their knowledge or their reasons for tak- 
ing a particular course of action. Chief 
Justice Sir Douglas Young delivering the 
Judgment of the Lahore Full Bench laid 
down the law to be this: 

“While it is unpleasant for any Judge to 
have to sit in judgment in a case in which 
he has been personally attacked, I consider 
that it is his duty to do so where, as in 
this case, he has been the subject of a mali- 
cious and impudent publication containing 
imputations which are obviously false and of 
the falsity of which he himself has the best 
knowledge. I will go further and say there 
is no alternative hut to sit, as the authorities 
to which I have referred clearly indicate, 
that it is impossible to vindicate the reputa- 
tion of the Court which has been attacked 
by taking proceedings in any court for libel 
or otherwise. The sole object of these sum- 
mary proceedings is to vindicate the prestige 
of the Court They are not to establish the 
position of an individual Judge. Unless an 
answer in this case is given to the scandalous 
allegations made against me and my brother 
Judge, the position of the High Court which 

^has been attacked cannot he said to he re- 
-established. It is for these reasons that 
Monore J. and myself have taken part in 
these proceedings. No other Judges win 
be in a position to answer the allegations ana 
there may be persons who have read this 
book and do not know its author who might 
be impressed by it.” 

24. In the present case also, for the 
reasons stated above, the Chief Justice had 
no alternative hut to sit on the Bench to 
hear these cases. This leads us to a consi- 
deration of the cases on merits. 

C. Original Criminal MIsc. Case No. 4 of 
196S arising out of the representation peti- 
tion dated January 30, 1968 filed by Sri 
Santosh Kumar Sahu. 

25. The alleged derogatory statements 
in paragraphs S, 7, 12, IS, 14, 15, 16, 17, 20, 
24 and 25 of tho representation petition, on 
which notices were issued on the opposite 
parties why they should not be committed 
tor contempt, all refer to what took place 
during the function in the High Court on 
the last Republic Day and their alleged bear- 
ing on the pending writ petitions including 
O. J. C. No. 418 of 1967. The gist of what 

A die opposite party No. 1 Sri Santosh Kumar 
Sahu stated in his impugned representation 
petition in the offending paragraphs _ which 
contained derogatory statements against the 
High Court in general and the Chief Justice 
in particular in that the said paragraphs 
scandalised or had a tendency to scandalise 
the Judges constituting the Court and un- 
dermining its dignity in the estimation of the 


public and impeaching its impartiality in the. 
dispensation or justice is seriatim set out be- 
low. , 

Paragraph S: The Chief Justice did not 
hear O. J. C. 418 and transferred the samo 
to be heard by Mr. Justice G. K. Misra and 
Mr. Justice S. K. Ray although the rules 
prescribe that writ petitions should be heard 
before a Division Bench of which the Chi d 
Justice should be a member. 

Paragraph 12: In the situation as des- 
cribed in the previous paragraphs there was 
mi arrangement for flag hoisting ceremony 
in the High Court premises on the Repub- 
lic Day at 11.30 a. m. which was alleged to 
be not the usual time for hoisting of the 
National Flag. 

Paragraphs 18, 14, 15: These paragraphs 
questioned the propriety of the invitation to 
Dr. Mahtab to the function including the 
Lunch. 

Paragraph 16: This paragraph comment- 
ed on the special address to Dr. H. K. 
Mehtab in the printed speech delivered by 
the Chief Justice and the alleged special dis- 
tinction shown to him on the occasion. 

Paragraph 17: This paragraph which has 
already been quoted, comments on the alleg- 
ed special honour done to Dr. Mahtab by 
the manner he was addressed in the printed 
speech in the presence of Mr. Justice G. K. 
Misra and Mr. Justice S. K. Ray who wero 
in die front row of the audience. 

26. The three concluding paragraphs 20, 
24 and 25 which are alleged to contain die 
most offending matters are quoted below 
for facility of better appreciation. 

"20. That the distinction offered to Sri 
H. K. Mahtab on the aforesaid occasion has 
had the effect of undermining the confi- 
dence in the court of the Public and of the 
petitioner and the petitioner has every reason 
to. apprehend that it is likely to influence the 
mind of Hon’ble .Mr. Justice G. K. Misra and 
Honhle Mr. Justice S. K. Ray in whose pre- 
sence die speech was delivered and the dis- 
tinction was given by the Chief Justice of 
the Court himself. 

24. That this statement of the Hon’blo 
Chief Justice of Orissa (mentioning in his 
speech about the co-operation and help of 
the Chief Minister) created a belief in tho 
mind of the public that the Hon'ble Court 
feels obliged to Sri R. N. Singh Deo for tho 
co-operation and help sought for by this 
Hon’ble Court and an ordinary citizen 
stands at a disadvantage in getting a remedy 
against the present Government it he has it 
in law from this Hon’ble Court since it is 
already under obligation to Sri R. N. Singh 
Deo for his co-operation and help. Besides 
Sri R. N. Singh Deo is a party in the afore- 
said O. J. C. No. 418 of 1967 in which bo 
has filed a counter and the counter is chal- 
lenged as false and motivated. 

25, That this statement has thrown aa 
indirect aspersion against the previous 
Ministry and has canvassed for the popularity 
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of the present Ministry by this untrue and 
uncalled for statement by giving an impres- 
sion to the public that the previous Minis- 
try refused co-operation and help to the 
HonTble High Court which is only obtained 
from this present Ministry This has a direct 


bearing on the deoson m O T C No 418 
Where the present Ministry and 


Ministry are in dispute." 


27 In the rem ainin g portion of the said 
representation petition, paragraph 21 con- 
tains an allegation by implication that the 
Chief Justice showed undue honour to Dr 
H L. Mahtab by conducting bun with the 
Governor round the High Court premises 
On the data of the function. 

Similarly paragraph 22 alleges that the 
Chief Justice over -emphasised the part played 
by Dr H L Mali tab m bringing about the 
creation of a new High Court for Orissa in 
19-JS ignoring the part played by Sn N'ltya- 
Uanda ha mm go the then Law Minister who 
was the person mainly responsible for its 
creation. Paragraph 23 takes exception to the 
statement in the speech of the Chief Justice 
in which he expressed that his dream of hav 
fag a Tower over the High Court was realis- 
ed with the co-operation and help of the 
Chief Minister Sn R. N Singh Deo and 
makes comments suggesting that by making 
tins statement the Chief Justice was indirect 
ly saying that the previous (Congress) Mims 
try did not help him to realise that dream 
28 Before dealing with the alleged 
offending paragraphs it is appropriate here 
to give the background in which certain 
matters referred to in the representation peh 
tion of Sn San tosh Kumar Saha which, ac- 
cording to bun, raised certain misapprehen- 
sions and misunderstanding 1 ! in the mind of 
the public, have to be dealt with These 
matters were within the knowledge of my 
self as the Chief Justice, and the reasons for 
taking the particular course of action in con 
nection with such matters — which are alleged 
to have led to the alleged misapprehens ons 
&n tne mini of the public — have to 'be stated 
|fn the Judgment itself following the practice 
in such cases, referred to by the Lahore Full 
Bench as mentioned above 

In fact, the Chief Justice did clarify these 
matters In open Court on February 15 1°68 
When the affidavit of Sn Dinabandhu Sahu 
Was placed before the Court in the course of 
bearing. It Is adm tied by the opposite par 
ties that the clarifications made by the Chief 
Justice on that day to a great extent allayed 
the alleged fears and misapprehensions from 
the mind Of the public present in Court on 
tint day 

£3 ( The few matters in the said represen- 
tation petition about which the Chief Justice 
staled his reasons for taking a particular 
course of action are stated to be these- 
(After stating the reasons, the Judgment 
proceeded) 


Then we come directly to the merits 
of the charge of alleged contempt contained 
in paragraphs 20 24 and 25, quoted above, 
which are said to be the mast offending por 
Hons of the representation petition filed by 
Sn Santosh Kumar Sahu. These paragraphs 
w have a direct reference to the pending writ 

the previous petition O J C No 418 of 1968 which was i 
Heard by Mr Justice G K- Misra and Mr 
Justice S K. Ray and Judgment remained re- | 
served therein at all material tunes. 


In paragraph 20 Sri San tosh Kumar Sahu 
expressed his apprehension that the Court 
which was to decade the pending writ peti 
bon was likely to be influenced for the 
reasons stated in the said paragraph. The 
allegations m paragraphs 24 and 25 of the 
representation petition were with particular 
reference to the following sentence in the 
speech of the Chief Justice quoted fa para 
graph 23, namely* 

“I had always thoupjit of the Tower, but 
it was not until 1967 that my dream was 
realised with the co-operation and help of 
the Chief Minister Sn R> N Singh Deo 
It was with reference to this sentence fa the 
speech of the Chief Justice that it was afleg 
ea in the said two paragraphs 24 and 25 <n 
the representation petition that it created « 
belief in the mind of the public that the 
Onssa High Court feels obliged to Sri IL N 
Singh Deo for the co-operation and hejP 
sought for by the Court and that an ordi- 
nary citizen stands at a disadvantage fa get 
ting a remedy against the present Govern- 
ment. if he has it in law from this Court. It 
was also alleged that this Court is already 
under obligation to Sn B N Smgh Deo for 
his co-operation and help it was further 
mentioned that Sn R N Singh Deo was a 
party in the said O J C No 418 of 1967 
in which he had filed a counter and the 
counter is challenged as false and motiva! 
ed that the aforesaid sentence in the speech 
created an Impression in the publ c that the 

E vious Ministry refused co-operation 2 ™ 
p to this Court which, by “canvassmg fot 
"fts popularity* could "be obtained oruy TK®* 
the present Ministry which is alleged by to* 
presentatiomst to have a “direct bearing on 
the^decision In the pending O J G. No. 418 

In the show cause notice the charge 
against Sri Santosh Kumar Sahu is that th® 
aforesaid derogatory statements made by him 
against the Orissa High Court fa general 
and the Chief Justice in particular scandalis- 
ed or had the tendency to scandalise mo 
Onssa. High Court and the Honourable 
Judges constituting the same, undermining, 
its dignity in the estimation of the public andi 
impeaching its impartiality fa the dispense 
tioa of Justice. 

81 The queston is- Apart from 
other paragraphs do the allegations contain- 
ed in the above quoted paragraphs 20, 24 and 
25 of the representation petition amount to 
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independent allegation by the representa- 
tionist; that in paragraph 24 the representa- 
tionist merely reproduced the belief in the 
mind of the public created by the said state* 
ment in the speech and that there is no ex- 
traneous element to bring it -within the law 
of contempt. 

It was submitted that the grievances ex- 
pressed in the petition are, inter alia, that 
Dr. H. K. Mahtab was entertained in the dis- 
tinguished guests’ table for Lunch, that them 
was no apparent justification for giving hirri 
such undue distinction or for specially ad- 
dressing him in the speech of the Chief 
Justice which was heard by the audience 
among whom were the two Honble Judges 
who were in seisin of the writ petitions. It 
was further submitted that paragraph 20 
merely expressed the apprehension in the 
mind of the persons present that the distinc- 
tion offered to Dr. Mahtab on the occasion 
had the effect of undermining the confidence 
in the court of the public and it was likely 
to influence the mincf of the said two Honble 
Judges in whose presence the speech was 
delivered. 


contempt of court ? In my opinion, the 
answer is yes. 

The point for examination is whether the 
offending passages are of such character and 
jimport or made in such circumstances as 
would tend to hinder or obstruct or inter- 
fere with the due course of administration of 
justice by the Court. To begin with, the 
representation petition dated January 80, 
1968 containing these offending passages 
was written by Sri Santosh Kumar Sahu who 
was himself a petitioner in one of the writ 
petitions O. J. C. No. 418 of 1967 then pend- 
ing for judgment. The said writ petitions 
were heard by two of the Honble Judges 
of this Court from January 9 to January 17, 
1968 and judgment was reserved. The 
actual timing of filing the said representa- 
tion petition containing the offending pass- 
ages is of significance. The manner of pub- 
lication, i. e. by means of a “representation 
petition” filed in the High Court is also not 
without significance. 

82. What was the real meaning — the pur- 
pose — of the offending passages in the so- 
called representation petition ? 

33. The gist of what was argued on be- 
half of the opposite parties, purporting to 
have been by way of explanation, was, in 
substance, this: 

There are 25 paragraphs in the represen- 
, tation petition. Apart from inferences, foe 
\ facts stated therein with regard to what took 
place at the function of First Flag Hoisting 
over the Tower held in the High Court pre- 
mises on January 26, 1968 are not contro- 
verted by anybody. Paragraphs 1 to 11 are 
said to provide the key to understanding the 
nature of the grievances made from para- 
graph 12 onwards. It was submitted that 
the impugned representation petition, if read 
as a whole, was nothing more than a com- 
plaint that the represenfetionist and those 
who think like him were rightly apprehen- 
sive of the powerful likely effect of the 
words and actions of the Chief Justice, en- 
tertained a fear that the claims made by. or 
on behalf of Dr. Mahtab in the pending 
O. J. C. No. 418/67 as mentioned in the 
impugned representation petition might in- 
fluence the mind of the Judges who. heard 
the writ petitions in the light of the . impres- 
sions formed by them at the function that 
it was this apprehension which was given 
expression to in the impugned petition. 

As regards paragraph 24, it was argued 
that that portion of the speech of the Chief 
Justice in which he referred to the help and 
„ co-operation of the present Chief Minister 
Sri R. N. Singh Deo created a feeling in 
the’ mind of the public that the Court felt 
obliged to the Chief Minister Sri Singh Deo 
and that an ordinary citizen stands at a dis- 
advantage in getting remedy from this High 
Court . against the present Government; in 
other words, paragraph 24 speaks of the 
possible effect of the speech on the public 
mind, and should not fairly be read as an 


84 It was argued on behalf of the op- 
posite parties that it was only criticism of 
the speech of the Chief Justice and expres- 
sion of the terrific anxiety of those identified 
with the feelings of the people thrown out 
of power (referring to Congressmen). It was 
stated that the whole object of the alleged 
offending passages, namely paragraphs 20, 
24 and 25 in the representation petition was 
to put forth their grievance and anxiety to 
show that the previous Ministry (referring to 
the Congress) did not discourage the construc- 
tion of the Tower. 

It was submitted that where a particular 
action or speech of a Judge is the basis for 
contempt alleged either by way of criticism 
or otherwise, then if the facts stated are 
true, an allegation that such words or acts 
create a lack of confidence or faith in the 
administration of justice will remain within 
the limits of the exercise of the normal rfaht 
of freedom of speech or -expression and that 
it is only when these facts are denied and 
any improper motive is imputed, that the 
Court can legitimately say that one cannot 
exercise such right or freedom of speech at 
all; and that when the alleged contemner 
pleads or believes that he has not committed 
contempt, there is nothing wrong if he pleads 
innocence so that he may get the matter of 
law settled. 

35. Thus, the entire trend of the argu- 
ments, urged on behalf of the opposite par-i 
ties, in substance, purports to be in justifica- 
tion of what was stated in the offending] 
paragraphs on their own interpretation there-] 
of which, however, in our opinion, is not 
tenable. In fact all their efforts to justify] 
the said offending paragraphs cannot succeed 
in view of the settled position in law. The 
Supreme Court in Brahma Prakash v. State 
of Uttar Pradesh, AIR 1954 SC 10 and Hint- 
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ference with the due course of justice. 
But I must consider whether the offend- 
ing publication has the tendency of pre- 
judicing the case of the petitioner in the 
criminal revision applications which are 
pending in this Court so as to amount to 
technical contempt. 

16. In the offending publication itself 
it has been indicated that the question 
as to whether the criminal case pending 
against the petitioners and others should 
be permitted to be withdrawn or not is 
pending before this court. It is manifest 
that in dealing with the two criminal 
revision applications this court will have 
to be guided by the principles laid down 
in various decisions of this Court and 
other High Courts in India for deciding 
whether an application for withdrawal 
under Section 494, Code of Criminal 
Procedure, should be granted or not. In 
King v. Parmanand, 50 Cri LJ 474= (AIR 
1949 Pat 22) a Full Bench of this Court 
pointed out that giving or withholding 
the consent to the withdrawal of the pub- 
lic prosecutor from the prosecution is 
judicial act and the discretion conferred 
on the Court under Section 494 must be 
exercised judicially. In King v. Moule 
Bux, 50 Cri LJ 488= (AIR 1949 Pat 233) 
another Full Bench of this Court reiterat- 
ed the same principle and observed: 

"It is well settled now by a number of 
decisions of this Court as also other High 
Courts in India that an order of acquittal 
or discharge passed under Section 494 
Criminal Procedure Code, consequent on 
the withdrawal of the public prosecutor 
from the prosecution of any person with 
the consent of the Court, is a judicial 
order and liable to revision by this 
Court, if the discretion vested in the Magis- 
trate to give consent has been improperly 
or arbitrarily exercised. Ordinarily, this 
Court is reluctant to interfere with the 
discretion given, but undoubtedly has 
power to do so, and will do so in special 
circumstances where the withdrawal ap- 
pears to be manifestly improper.” 

17. It follows that the question which 
this court will have to decide in the two 
pending criminal revision applications will 
be whether the discretion which the 
learned Magistrate of Jamui has exercis- 
ed in refusing his consent to the with- 
drawal of the criminal case pending 
before him against the petitioners and 
others has been properly exercised or 
not. In dealing with this question this 
Court will have to bear in mind that 
Section 494, Code of Criminal Procedure, 
is couched in very general terms and 
does not lay down any fixed rule as to 
the reasons for withdrawal But for con- 
senting to the withdrawal, the Court 
must be satisfied that it is a bona fide 
application and supported by reasons of 
State or public policy. It must_ also be 
convinced about the inexpediency of 
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continuing the prosecution. These aspects 
of the question will have to be considered 
in the light of the materials which have 
already been brought on the records of 
the case. I have given a careful considera- 
tion to the offending matter and I have 
kept in mind both the points of view. It 
must be conceded that nothing has been 
said in it about the merits of the case 
which is sought to be withdrawn. 

At the same time there can be no doubt 
that certain facts have been incorporated 
therein which gave rise to the impression 
that the petition for withdrawal of the 
prosecution which was filed before the 
learned Magistrate was not at all bona 
fide. It was filed in the teeth of oppo- 
sition of the District Magistrate and the 
Law Secretary who had carefully exa- 
mined the matter and recommended 
against the withdrawal of the prosecution 
and wanted the case to be thrashed out in 
court in the interest of justice. It has 
been stated in the offending matter that 
Sri Hasibur Rahman, who was then the 
Law Minister, had ignored the advice of 
the District Magistrate as well as of the 
Law Secretary and had passed an order 
that the case should be withdrawn and 
that was how the petition for withdrawal 
was filed in court. These statements of 
facts must convey the impression that 
the withdrawal petition was the outcome 
of the personal action of the then Law 
Minister and not supported by reasons 
of State or public policy. On the con- 
trary, it was filed although the concerned 
officers were of the view that justice de- 
manded that the case should be proceed-| 
ed with and thrashed out in Court. It 
may be that it was sought to be made 
out that the then Law Minister, who had 
ordered that the case should be with- 
drawn, had acted in breach of the usual 
rules of procedure applicable to such 
matters. 

I should refer in this connection to 
item no. 20 of the Third Schedule at 
page 44 of the Rules of Executive Busi- 
ness, 1965 which indicates that any pro- 
posal for the institution or withdrawal of 
a prosecution against the advice tender- 
ed by the Judicial Department (Legal 
Remembrancer’s Branch) must be refer- 
red to the Council of Ministers for dis- 
cussion. and final orders of the Govern- 
ment. It was indicated in the offending 
matter that the then law Minister had 
passed orders in the matter without ob- 
taining the approval of the Council of 
Ministers and had thereby misused his 
official position and power with a view to 
interfere with the administration of jus- 
tice in a serious case of rioting and mur- 
der. But anybody who reads the allega- 
tions contained in the offending matter 
must be led away with the impression 
that the withdrawal petition was not at 
all a bona fide one. 
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It also conveys the Impression that Sri 
Hasibur Rahman had taken undue per- 
sonal interest in the case pending in court 
and had got the withdrawal petition filed 
with a view to prevent the administration 
of justice from taking its due course. In 
the face of such facts and circumstances 
which have been made public by reason 
of publication both in the official gazette 
and in the newspaper, the petitioners In 
the revision applications pending in this 
court, must feel embarrassed in present- 
ing their case in this court and find it 
difficult to persuade this court to inter- 
fere with the order of the learned Magis- 
trate who has declined to consent to 
the withdrawal from the prosecution. In 
other words, the offending publication has 
undoubtedly the effect of creating an 
atmosphere of prejudice against the case 
of the petitioner in the two criminal 
revision applications which are pending 
m this Court In my opinion therefore, 
the offending publication does amount to 
technical contempt of this Court 

18. On behalf of the contesting respon- 
dents it was urged that the offending 
matter had been drawn up for the pur- 
pose of being placed before a commission 
constituted under the Commission of In- 
quiry Act so that the conduct of the law 
Minister Sn Hasibur Rahman might be 
examined and as such the act was com- 
mitted in good faith and did not amount 
to contempt of Court. It is true that the 
mere submission of such allegations 
against Sn Hasibur Rahman before a 
Commission of Inquiry would not have 
amounted to contempt of Court. It is well 
settled that an authonty or a Tribunal 
holding an enquiry m good faith In exer- 
cise of powers vested m it by statute Is 
not gull tv of contempt of court. If the 
allegations against Sn Hasibur Rahman 
would not have been publicised but mere- 
ly submitted to the Commission of In- 
quiry for Investigation, no exception 
could have been taken. But the mischief 
fa this case was committed by publicising 
the said allegations with full knowledge 
that the two criminal revision petitions 
were pending In this court and the ques- 
tion as to whether the withdrawal peti- 
tions were bona fide or not wa3 still to be 
considered by this Court! 

I have not been shown any statutory 
provision which lays down that allega- 
tions of the nature contained in the of- 
fending matter must be printed in the 
official gazette or in the public press. It 
has also not been suggested, and it cannot 
be suggested, that every decision of the 
Council of Ministers must be published 
In the official gazette or in the public 
press. From the offending publication it- 
self it is clear that the Council of Mum , 
ters were aware that the criminal revi- 
sion applications were still pending in this 
Court Therefore, the offending matter 


should not have been released for publi- 
cation either in the official gazette or in 
the public press at least until the dis- 
posal of the criminal revision applications 
aforesaid. 

19 The first question which I have! 

formulated for decision in this case must, 
therefore, be answered in the affirmative.) 
The question then arises whether all the 
respondents or any one of them have 
rendered themselves liable to committal 
for contempt of court. In paragraph 10 of 
the petition of the petitioners it has no 
doubt been stated that all the members 
of the Council of Ministers must be deem- 
ed to have abetted the commission of 
contempt of Court since they are alleged 
to have issued directions for the publi- 
cation of the offending matter and that 
Sri Shambhu Nath Jha, respondent no 3 
in particular, was liable since it was he 
who had handed over the offending mat- 
ter to the pres3 for publication in the 
newspaper But paragraph 10 must be 
read along with paragraph 4 of the peti- 
tion wherein it has been clearly alleged 
that it was respondent no 3 who had 
issued the offending matter for publica- 
tion in the Searchlight Reading these twOi 
paragraphs of the petition I am of the 
opinion that the entire Council of MmiH 
ters cannot be held responsible for the/ 
publication in the newspaper N) 

In paragraph 10 the petitioners have 
merely alleged that the members of tne 
Council of Ministers "are alleged to have 
issued directions for publication of tne 
offending matter This is not dear aver- 
ment of the fact that in point of fact ali 
the members of the Council of Ministers 
had issued any such directions. But so 
far as Shri Shambhu Nath Jha. respon- 
dent No 3 is concerned it Is dear pal 
it was he who had issued that off ending 
matter for publication in the press. Taw 
has not been denied by Sri Shambhu 
Nath Jha. respondent no 3 in his counter 
affidavit On the other hand, ft 
stated m his counter-affidavit that the 
allegations w er e printed both In the Bihar 
Gazette and in the press as a matter oi 
formality. Sri Shambhu Nath Jha, 
pendent no 3 waa undoubtedly resT 2^ 
sib'e for releasing the offending m 2 **” 
for publication In the newspaper But m 
remaining members of the Council 
Ministers cannot be saddled with the res- 
ponsibility of releasing the offending mat- 
ter for publication in the newspaper 

20 I have already referred to th8 h 
stands taken by the Chief Secretary res- 
pondent no 25 and the Superintendents 
of the Secretariat Press and Stationery 
Stores and Publications (respondents 

and 24) In view of regret expressed by 
respondent no 25 and the tinaualmea 
apology tendered by respondents 23 ara 
24 learned counsel for the petitioner* 
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Eairly conceded that these respondents 
need not be proceeded with. In my opin- 
ion, these three respondents took a very 
fair stand. Accordingly by my order 
dated 29th July, 1968, I discharged the 
rule as against these three respondents. 
Therefore, the situation emerging from 
publication of the offending matter in the 
official gazette needs no further consi- 
deration. 

21. The case' of the Editor and the 
Printer-cum-publisher of the Searchlight, 
{respondents nos. 21 and 22 remains to be 
considered. They were both responsible 
ffor the publication made in the Search- 
light of the 14th March 1968, but they 
claim to have done so in good faith and 
in ordinary course of business without 
knowing the truth or otherwise of the 
facts contained therein. Their further 
plea is that the matter was published in 
the official gazette. It is manifest that a 
publication of such a character should 
not have been made in the Searchlight 
as a matter of routine. The mere fact that 
it was published in the official gazette 
is no justification for the publication 
made by respondents 21 and 22 in their 
newspaper. These two respondents can- 
not be heard to say that because some 
wrongful act was committed by the offi- 
cers responsible for the publication in the 
official gazette, they were also free to 
commit similar wrongful act. Both of 
them must have known from the offend- 
Ing matter itself that the two criminal 
revision applications relating to the with- 
drawal matter were pending in this court. 
That should have made them circumspect 
and they should have refrained from 
publishing the matter in the ordinary 
course of business without ascertai n i n g 
the implications involved therein. Since 
they did not exercise the care which they 
ought to have exercised, Respondents nos. 
21 and 22 cannot take the plea of good 
faith. It is clear that both these respon- 
dents were responsible for giving wide 
publicity to something which amounted 
to contempt of this Court 

22. Upon a careful consideration of the 
material on the record I have come to 
the conclusion that Sri Shambhu Nath 
Jha (respondent No. 3) 'and the Editor 
and the Printer-cum-publisher of the 
Searchlight (respondents nos. 21 and 
22) are guilty of contempt of this Court 
in relation to the two criminal revision 
applications pending in this court But 

i bo far as the remaining respondents are 
concerned, the guilt has not been 
brought home to them beyond doubt 
Therefore, the rule is made absolute 
against respondents nos. 3, _ 21 and 22 
only and it is discharged against the re- 
maining respondents. 

23. In view, however, of the fact that 
ihe contempt which respondents nos. 3, 
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21 and 22 have been found to have com- 
mitted is of a technical character, I do 
not propose to impose any sentence upon 
them either of imprisonment or of fine. 
Accordingly, I let them off with a warn- 
ing, in the hope that they will not repeat 
such act of indiscretion in future. 

SSG/D.V.C, Order accordingly. 
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U. N. SINHA AND B. N. JHA, JJ. 
Employers in Relation to Patherdih 
Colliery of Messrs. Patherdih Sudamdih 
Colliery Private Ltd., Petitioner v. Gene- 
ral Secretary, Bihar Koyla Mazdoor 
Sabha .and others. Respondents. 

Civil Writ Jurisdiction Cases Nos. 108 
and 140 to 169 of 1967, D/- 17-8-1968. 

Industrial Disputes Act (1947), Ss. 33C 
(2), 2(s) — "Workman” under S. 33C(2) in- 
cludes ex-workman. 

An application under Section 33-C(2) 
may be made by a person who, on the 
date of the application, was not a "work- 
man”, but was a "workman” during the 
period in respect of which he was entitl- 
ed to any benefit. 

The mea n i n g of the expression ’'work- 
man” in Section 33-C(2) should be, that, 
before a person can make a claim under 
that provision of law, it is necessary that 
he should have been a workman within 
the_ definition clause, for the period for 
which he claims to he entitled to receive 
from the employer any money or any 
benefit which is capable of being comput- 
ed in terms of money. The restrictive 
meaning of the expression "workman” 
according to its definition, would nullify 
the very purpose of enacting section 33C. 

(Para 4) 

Section 33C occurs in chapter 7 which 
has the heading "Miscellaneous” and if 
the word “workman” meant only a work- 
man still in service and not an ex-work- 
man, then the same meaning must be 
given to this word whenever it occurs in 
Section 33C. It is clear that if this mean- 
ing is given to the word "workman” in 
Section 33C (1), under the first paragraph 
of which even an assignee or heirs of a 
deceased workman can apply in certain 
matters covered by that provision of law, 
then that provision of law would be un- 
workable in many cases. AIR 1961 Mad 
307 & 1961-1 Lab LJ 592 (Mad), ReL on; 
1964 BUR 82, Referred to. 

(Para 4) 

Cases Referred: Chronological Paras 
(1964) 1964 BUR 82= (1964) 2 Lab 
U 198, Management of Navashakti 
Publishing Co. Ltd. v. The State 
of Bihar 4 

KL/LL/F1 6 2/68 
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(1961) AIR 1961 Mad 307 (V 48) = 

(1961) 1 Lab LJ 729, Management 
of Tiruchi Srirangam Transport 
Co (Pvt) Ltd. v Labour Court 
Madurai 4 

(1961) 1961-1 Lab LJ 592= (1960-61) 

19 FJR 408 (Mad), Manicka Muda- 
liar (M) v Labour Court Madras 4 
Sushil Kumar Mazumdar, for Peti- 
tioners S All Ahmad, for Opposite Party 
(NolwCWJC.No 108/67 only) 

U N SINHA, J. *— This is a batch of 
thirty-one writ applications filed under 
Articles 226 and 227 of the Constitution 
of India by the same petitioners, namely, 
Employers in relation to Patherdih Col- 
liery of Messrs. Patherdih Sudamdih 
Colliery Private Limited The main ap- 
plication is a W J a 108 of 1967 and 
the other applications are said to have 
been filed as a matter of abundant cau- 
tion. This judgment and order will gov- 
ern all these thirty-one cases The peti- 
tioners’ prayer is that this Court should 
quash the order passed by the Presiding 
Officer, Central Government Labour 
Court, Dhanbad, dated the 30th January, 
1967, by a writ of Certiorari. The im- 
pugned order had been passed by the 
Labour Court in connection with appli- 
cations filed by certain persons under 
Section 33C(2) of the Industrial Disputes 
Act 1947 (Central Act 14 of 1947) for 
determining some money said to have 
been due to the petitioners before the 
Labour Court. The Labour Court has al- 
lowed these applications holding that the 
petitioners before it were entitled to the 
amounts of money mentioned In a sche- 
dule attached to the order which is the 
subject matter of these wnt application. 

2. The relevant facts are as follows: 
Opposite Party Nos 3 to 33 of C. W J C. 
103 of 1967 had been employed by the 
present petitioners as miners on piece 
rate basis. For the sake of convenience, 
I will describe the petitioners, hence- 
forth^ aa thft emblem, and. opposite, 
party nos. 3 to 33 as the employees In 
1958, the employers introduced tubs of 
the capacity 40J cubit feet for carrying 
coal cut by the miners. The employees’ 
case before the Labour Court was that 
they had always earned coal loading the 
tubs to their full capacity and they were 
entitled to receive Rs. 3 61 per tub. but 
the employers had been paying at the 
rate of Rs 3 22 per tub only Thus each 
of the employees claimed the difference 
for the years 1958 to 1965 The contention 
of the employers was that the employees 
were no longer in service from the 15th 
July, 1965 and as such, they were not 
"Workmen” within the meaning of the 
Industrial Disputes Act and, therefore, 
/the applications were not maintainable. 
■ On facts the employers’ case was, that, 
two types of tubs were in use in their 
mines, one having a capacity of 40) cubic 


feet and the other of 36 cubic feet. But, 
as the seam was very much inclined, th» 
tubs used to be filled up upto a line 2i 
inches below the top edge of the 40j 
cubic feet tubs Therefore, it was con- 
tended that proper payments had always 
been made to Hie employees as long as 
they were in service The employers also 
contended that there was an agreement 
between them and the Koila Mazdoor 
Sangh, the recognised union of this col- 
liery on the 19th January, 1958 to the 
above effect of carrying only 38 cubic 
feet of coal in the 404 cubic feet tubs 
3. On these contentions raised by the 
parties, the Labour Court framed several 
points, of which the following three 
points (which were points nos. 1, 2 and 
6 before the Labour Court) have been 
re-ogitated by Sri S K. Mazumdar ap- 
pearing for the employers. — 

(1) "Did the opposite party take the 
load from the applicants only upto a 
demarcating Imp 24 inches below the top 
edge of 404 C. ft capacity tubs7 If so, 
what is its effect2 

(2) "Was there any agreement on 19-1” 
1958 between the parties as pleaded by 
the opposite party2 If so, what is its 
effect 2 ’ 

(3) "What Is the etlect of the appll- 
cants not being in service of the opposite 
party from 15-7-19652” 

On taking evidence and hearing the 
parties the Presiding Officer has come to 
the conclusion that the case of the em- 
ployees was correct that they had always 
filled up the 40} cubic feet tubs to their 
fullest capacity The employers’ conten- 
tion that these tubs used to be loaded 
upto a line 2) inches below the top edge 
was not accepted. Secondly, the Presid- 
ing Officer has come to the conclusion 
that the alleged agreement between the 
parties relied upon by the employers 
dated the 19th January, 1958 could not 
be accepted as binding on the employees, 
because., Bihar Kwla. Mazdoor Sangh 
could not have represented these em- 
ployees, as there was no evidence to the 
effect that during the time of the alleged 
agreement these employees were mem- 
bers of Koila Mazdoor Sangh. In sub” 
stance, it has been held that there was no 
binding agreement between the employers 
and these employees which could affect the 
claim of the latter It may be mentioned 
at this stage that the employees haa 
made out a case that they had been pam 
fer only 36 cubic feet of coal per tub. 
But this point has been decided in 
favour of the employers and it has been 
held that they had paid their employees 
for 38 cubic feet of coal per tub On the 
question of maintainability of the apph" 
cations raised by the last point quoted 
above, it has been held that the em- 
ployers’ case based on the meaning ol 
"workmen” could not be accepted and 
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that the employees were entitled to ob- 
tain the various amounts calculated upto 
the 30th June, 1965. It has been held that 
the fact that the employees were not in 
service when these applications were 
filed did not mate any difference, as 
they were admittedly in service during 
the period for which claims had been 
allowed. 

4. Sri S. K. Mazumdar has re-agitat- 
ed the question of the alleged agreement 
dated the 19th January, 1958 and he has 
referred to Exhibits A2 and 03, mention- 
ed by the Presiding Officer in his order. 
But, these documents are only letters and 
they have been considered along with the 
oral evidence adduced by both the parties 
and various other documents, and it is 
not possible to interfere with the finding 
of fact arrived at by the Labour Court, 
to the effect that there was no binding 
agreement between these employees and 
the employers in 1958, The second con- 
tention raised by Sri Mazumdar, as to 
whether the 40i cubic feet tubs used to 
be filled up upto their full capacity or 
whether only 38 cubic feet of coal used 
to be carried in each of these tubs, is also 
covered by the conclusion based on oral 
and documentary evidence on record, and 
I do not think that this matter can be 
re-investigated in a writ application. The 
question raised as to whether these em- 
ployees were entitled to apply at all 
after they had ceased to be in service of 
the employers is a matter of general im- 
portance and requires consideration. The 
relevant provisions of the Industrial Dis- 
putes Act are sections 33C(2) and 2(s), 
the latter giving a definition of the ex- 
pression "workman” as it now stands. 
These provisions are quoted below; — 

Section 33C(2) — "Where any work- 
man is entitled to receive from the em- 
ployer any money or any benefit which 
is capable of being computed in terms of 
money and if any question arises as to 
the amount of money due or as to the 
amount at which such benefit should, be 
computed, then the question may, subject 
to any rules that may be made under this 
Act, be decided by such Labour Court 
as may be specified in this behalf by the 
appropriate Government” 

Section 2(s). — "'Workman^ means any 
person (including an apprentice) employ- 
ed in any industry to do. any skilled or 
unskilled manual, supervisory, technical 
or clerical work for hire or reward, wne- 
ther the terms of employment be ex- 
pressed or implied, and for. the purposes 
of any proceeding under this Act in re- 
lation to an industrial dispute, includes 
any such person who has been dismissed, 
discharged or retrenched in connection 
with, or as a consequence of that dispute, 
or whose dismissal discharge or re- 
trenchment has led to that dispute, hut 
does not include any such person — 


(0 who is subject to the Army Act, 
1950 or the Air Force Act, 1950, or the 
Navy (Discipline) Act, 1934, or 

. M) who is employed in the police ser- 
vice or as an officer or other employee 
of a prison; or 

(ili) who is employed mainly in a 
managerial or administrative capacity; or 

.(iv) who, being employed in a super- 
visory capacity, draws wages exceeding 
five hundred rupees per mensem or 
exercises, either by the nature of the 
duties attached to the office or by reason 
of the powers vested in him, functions 
mainly of a managerial nature”. 

Sri Mazumdar has contended that 
when these employees filed their applica- 
tions before the Labour Court, they were 
not "workmen” within the definition 
given in the Act and, therefore, they 
were not entitled to apply. According to 
him, "workman” means a person describ- 
ed under Section 2(s ), who is still in 
service, including, in relation to an in- 
dustrial dispute, any person falling with- 
in the categories mentioned in the first 
part of the definition, who has been dis- 
missed, discharged or retrenched in con- 
nection with or as a consequence of that 
dispute, or whose dismissal, discharge 
or retrenchment has led to that dispute, 
excluding the persons mentioned in Cls. 
(i), (ii), (lii) and (iv) mentioned at the 
end of the definition. In substance, Sri 
Mazumdar’s contention on the facts and 
circumstances of these particular cases is 
that these claims of the employees were 
not maintainable as they were not in 
actual employment of the employers at 
the tim e when they had filed their 
claims. 

According to Sri Mazumdar, these em- 
ployees were ex-workmen and, therefore, 
their cases did not fall within the pur- 
view of section 33C(2) of the Industrial 
Disputes Act. In this connection, refer- 
ence has been made to the form under 
which applications under Section 33C(2) 
have to be made by virtue of Rule 62 of 
the Rules framed by the Central Govern- 
ment under the Industrial Disputes Act, 
and Sri Mazumdar has urged that the 
form also contemplates that an appli- 
cant must be a present workman and 
not an ex-workman. Sri S. Ali Ahmad 
appearing for opposite party no. 1 of 
C. W. J. C. 108 of 1967 has argued that 
there is no validity in the contentions 
of Sri Mazumdar and all that has to be 
looked into is whether an applicant under 
section 33C(2) was a workman or not at 
the relevant time covered by the claim, 
and as there is no dispute that these em- 
ployees were "workmen” within the 
definition of that expression for the period 
for which claims were made, the claims 
have been rightly accepted. I am of the 
opinion that it is not possible to accept 
the contention of Sri Mazumdar and hold 
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that as these employees were not In 
actual service when, they had filed their 
applications, they were not entitled to 
apply under section 33C(2) Section 33C 
occurs in Chapter VH. which has the 
heading ’' Mis cellaneous *, and if Sri 
Mazumdar's contention regarding the 
meaning of the word, "workman” is ac- 
cepted, then the same me an i n g must be 
given to this word wherever it occurs in 
section 33C and it is clear that if this 
meaning is given to the word "workman” 
In Section 33C(1) that provision of law 
would be unworkable In many cases. 
Section 33C(1), runs as follows. — 

"Where any money is due to a work- 
man from an employer under a settle- 
ment or an award or under the provi- 
sions of Chapter VA, the workman him- 
self or any other person authorised by 
him in writing in this behalf, or In the 
case of the death of the workman, his 
assignee or heirs may, without prejudice 
to any other mode of recovery, make an 
application to the a p p r op ri ate Govern- 
ment for the recovery of the money due 
to him, and If the appropriate Govern- 
ment Is satisfied that any money is so 
due, it shall Issue a certificate for that 
amount to the Collector who shall pro- 
ceed to recover the same in the same 
m a nn er as an arrear of land revenue: 

Provided that every such application 
shall be made within one year from the 
date on which the money became due to 
the workmen from the employer* 

Provided further that any such applica- 
tion may be entertained after the expiry 
of the said period of one year if the ap- 
propriate Government is satisfied that the 
applicant had sufficient cause for not 
making the application within the said 
period.” 

Under the first paragraph of Section 
33C(1) even an assignee or heirs of a 
deceased workman can apply in certain 
matters covered by that provision of law 
It is dear that the meaning of the word 
"workman” in Section 33C(1) cannot 
possibly mean a workman still in service 
and cannot cover an ex-workman. In my 
opinion, the meaning of the expression 
"workman” in Section 33CJ2) should be, 
that, before a person can make a claim 
under that provision of law, it is neces- 
sary that he should have been a workman 
within the definition clause, for the period 
for which be claims to be entitled to 
receive from the employer any money or 
any benefit which is capable of being 
computed in terms of money The restric- 
tive definition of the expression "work- 
man” according to Its definition, as con- 
tended for, by Sn Mazumdar, would nul- 
lify in my opinion, the very purpose of 
enachng Section 33C. Sri S All Ahmad 
has drawn our attention to two decisions 
of the Madras High Court, which are. 


Transport Co Private Ltd. v. Labour 
Court. Madurai. AIR 1961 Mad 307, and 
Manicka Mudaliar (M) v Labour Court, 
Madras. 1961-1 Lab U 592 (Mad) A 
Division Bench of the Madras High Court 
in Manicka Mudaliar’s case came to the 
conclusion that an application under 
Section 33C(2) may be made by a person 
who, on the date of the application, was 
not a “workman”, but was a “workman 
during the period in respect of which he 
was entitled to any benefit and I respect- 
fully agree that this broad meaning 
should be given to the word “workman’ 
occurring in Section 33C of the Indus- 
trial Disputes Act 

Sri S Ah Ahmad has also referred to 
the case of Management of Navashakti 
Publishing Co Ltd. v State of Bihar, 
1964 BUR 82, which was a case of re- 
trenchment followed by application under 
Section 33C(2) of the Act According to 
the learned counsel, if a retrenched 
workman cannot be considered to be a 
workman for the purpose of Section 33C 
(2) unless he raised an industrial dispute, 
referred to in the second half of the defi- 
nition of a "workman” in Section 2(s), 
then the decision In Navashakti Publish- 
ing Company’s case was an erroneous 
one. There la force in the contention of 
the learned counsel although this parti- 
cular point had not been raised In Nava- 
shakti Publishing Company’s case. Be 
that a3 it may, for the reasons given 
earlier, I am of the opinion that the 
Labour Court was right in holding that 
these employees were "workmen witJun 
the meaning of section 33C(2) of the Act, 
to be entitled to file their applications 
which were under consideration before 
that Court. 


5 These applications must, therefore 
fail and they are dismissed. An order was 
passed by this Court la C. IV J C. No. 
108 of 1967 on the 12th April, 1967 
staying the operation of the order of the 
Labour Court during the pendency ol the 
case, on an undertaking given by Sri 
Mazumdar. that, if the application fads, 
the petitioners of that case will be liable 
to pay Interest at the rate of six per cent 
per annum from the date of the award, 
on the various amounts payable to oppo- 
site party nos. 3 to 33 of that case. In 
that view, it must be held that opposite 
party nos. 3 to 33 of C. W J C. No. 103 
of 1967 will now be entitled to interest 
at that rate on the various amounts men- 
tioned in the schedule of the order of 
the Presiding Officer of the Labour Court 
which is under consideration, from the 
30th January, 1967 upto the date of rea- 
lisation. In view of this consideration, I 
will pass no order for costs in these cases. 

6 B. N. JlIA, J. I agree. 

GDR/D V.C Petitions dismissed. 
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Ramroop Yadav, Petitioner v. State of 
Bihar and others. Opposite Party. 

Misc. JudL Case No. 142 of 1967, D /- 
29-8-1968. 


Contempt of Conrts Act (1926), S. 1 — 
Grant of stay of proceeding by High 
Court — Certificate by advocate intimat- 
ing stay should ordinarily be accepted. 

A letter of an advocate intimating the 
order for stay of. any proceeding passed 
by the High Court should not be disbe- 
lieved and discarded by the Court in 
■which it is produced, unless it has any 
reason to suspect the genuineness of that 
letter, in the sense that either the said 
letter was not sent by the Advocate who 
purported to have sent it or it did not 
bear his signature. In other words, if an 
Advocate gives a certificate that the High 
Court has granted stay of one proceeding 
or the other in a particular case, that 
certificate should be ordinarily accepted 
to be correct, inasmuch as an advocate 
is an officer of the court and he has taken 
upon himself full responsibility before 
giving that certificate. It may, however, 
be that in a particular case, the Court 
may have some special reason for not 
accepting that certificate, but in that case, 
it is open to the court to ask the party 
producing that certificate to file an affi- 
davit in support of that certificate and 
then the court can pass a suitable order, 
if an affidavit is filed. AIR 1951 Pat 494, 
Foil (Para 10) 

Cases Referred: Chronological Paras 

(1951) AIR 1951 Pat 494 (V 38) = 

52 Cri LJ 638, Harkishun Singh v. 

Chhotan Mahton 9 


S. Sarwar Ali (AddL G. P.), for alleged 
contemners, (for Opp. Party Nos. 4 & 5 
in CWJC No. 307/67); Kameshwari Nan- 
dan Singh, for the State; Prem 
Shankar Sahay, for Petitioner (in 
C. W. J. C. No. 307/67). 

ORDER : — The facts giving rise to this 


case are these: 

A notice was issued on the Sub Divi- 
sional Officer. Sadar Bhagalpur. and the 
Block Development Officer of Pirpainty, 
acting as the Election Officer, Pirpainty 
Block, Bhagalpur, (opposite party nos. 
4" and 5) in pursuance of an order dated 
the 17th July 1967. passed in Civil Writ 
Jurisdiction case no. 307 of 1967 (Ram- 
roop Yadav v. The State of Bihar and 
others) to show cause, why a proceeding 
for contempt should not be started 
against them. 

2. Ramroop Yadav had filed an appli- 
cation under Articles 226 and 227 of the 
Constitution of India, against (1) The 
State of Bihar, (2) The District Magis-' 
trate of Bhagalpur, (3) The District Pan- 


chayat Officer, Bhagalpur, (4) The Sub- 
divisional Officer, Bhagalpur and (5) The 
Block Development Officer, acting as the 
Ejection Officer. Pirpainty Block, Bhagal- 
pur, for a writ in the nature of certiorari 
for quashing the notification no. 5411/G.P. 
dated the 26th April, 1967, published in 
the Bihar Gazette on the 10th May, 1967 
and issued under sub-section (3) of Sec- 
tion 3 of the Bihar Panchayat Raj Act 
1947, with regard to the addition ana 
subtraction of some areas to and from 
the jurisdiction of the Gram Panchayat 
in pursuance of which the election of 
the Gram Panchayat was to be held, and 
be had made a prayer for staying the 
election of the Pa rasuram pur Gram Pan- 
chayat which was to be held on the 28th 
May, 1967. That application was register- 
ed as Civil Writ Jurisdiction case no. 307 
of 1967. That application was admitted on 
the 25th May. 1967, and an ad interim 
stay of the holding of the election was 
granted _ pending the final hearing of the 
application. On the same day (i. e., the 
25th May, 1967), the Deputy Registrar 
of this Court sent a copy of that order, 
along with a copy of the writ petition to 
the Block Development Officer, Pirpainty 
(Bhagalpur), for his information and 
guidance and for immediate communica- 
tion of the said order to all .concerned, 
vide memo no. 5652 dated the 25th. May, 
1967. On the same date. Mr. Prem Shan- 
kar Sahay, Advocate for the petitioner in 
Civil Writ Jurisdiction case no. 307 of 
1967. sent a letter to Ramroop Yadav, 
informing him that the High Court had 
passed an order staying the election of 
the Parasurampur Gram Panchayat and 
the stay order would be communicated 
in course of the day. He asked Ramroop 
Yadav to infc>rm the Block Development 
Officer (Election Officer) Pirpainty, to 
stop the election. A copy of this letter 
is enclosed with the application filed on 
the 7th June, 1967, and marked Annexure 
’2’. On the same day. the said learned 
Counsel sent a telegram (Annexure ’1’) to 
one Shivanand Tiwary (the petitioner in 
Civil Writ Jurisdiction Case no. 306 of 
1967), informing him that the High Court 
had stayed the election of Parasurampur 
and Kali Prasad Panchayats. The learned 
counsel asked the addressee to inform 
the Election Officer about the said order. 
On the 26th May, 1967, Ramroop Yadav, 
who was a candidate for the Mukhiyaship 
of the Parasurampur Gram Panchayat, 
filed an application (copy marked An- 
nexuer '3') before the Election Officer, 
Pirpainty. bringing to his notice that the 
High Court had stayed the election of 
the Parasurampur Gram Panchayat, sche- 
duled to be held on the 28th May, 1967. 

In support of this version, he enclosed 
true copies of the letter and the telegram 
sent by Mr. Prem Shankar Sahay, and 
made a prayer to stay the election of the 
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Parasurampur Gram Panchayat On the 
27th May, 1967, the Block Development 
Officer who was acting as the Election 
Officer, sent a letter to the Sub-divisional 
Officer Bhagalpur, informing him that 
Ramroop Yadav and Shivanaod Tiwary, 
candidates for the Mukhiyaship of the 
Gram Panchayats Parasurampur and 
Kali prasad, respectively, had produced 
before him a telegram and a letter receiv- 
ed by them from an Advocate of the 
High Court, Patna, stating therein that 
the High Court had stayed the election 
of those Panchayats in cases nos 306 and 
307 of 1967 and, there was a request on 
their behalf to stay the election, which 
was to be held on the 28th May, 1967, 
and the 30th May. 1967 respectively 
The Block Development Officer enclosed 
the copies of the letter and the telegram 
with his letter and sought for instruc- 
tions for taking further steps in the mat- 
ter of the election He, however, pointed 
it out that he had not received any order 
from the High Court or from any other 
higher authority The Sub-Di visional Offi- 
cer made a note on this letter that the 
opinion of either the Public Prosecutor 
or the Government Pleader should be 
taken. Opinion of the Government Plea- 
der was obtained on the 27th May, 1967, 
and that was to the following effect — 
"Prom the letter of the Advocate, 
Patna, it appears that election has been 
stayed but no official information has 
been received. No copy of the H. C. order 
has been filed. Election Party has al- 
ready (’) (been) deputed with necessary 
materials Election works may therefore, 
proceed till any communication is receiv- 
ed as it is not practicable to stay the 
election at this stage ” 


In view of this opinion of Shree R N 
Tewary, Government Pleader, the Sub- 
divisional Officer (opposite party no 4) 
sent instructions to the Block Develop- 
ment Officer who was the Election Offi- 
cer. Pirpamty (opposite party no 5) to 
act according to the said opinion The 
election of the Mukhiya of the Parasu- 
rampur Gram Panchayat was thus held 
on the 28th May, 1967 

3 A copy of the order of this Court 
passed in Civil Wnt Jurisdiction Case No 
307 of 1967, staying the election was re- 
ceived by opposite party no 5 on the 
29th May, 1967, but by that time the 
election of the Mukhiya of Parasurampur 
Gram Panchayat was already over, and 
one Govind Mandal was elected as the 
Mukhiya of the said Gram Panchayat 
On receipt of the said order of this Court, 
election of the other Gram Panchayat 
(Kali Prasad) scheduled to be held on 
the 30th May, 1967, was stayed. 

4. On the 7th June, 1967, Ramroop 
Yadav filed an application in Civil Wnt 
Jurisdiction case no 307 of 1967 for 
maintaining the status quo of the Para- 


surampur Gram Panchayat which was 
before the holding of the election on the 
28th of May, 1967, and permitting him (the 
old Mukhiya) to continue in office till the 
hearing of that application. He stated in 
that application that the holding of the 
election after it had been stayed by this 
court was completely Illegal and the new- 
ly elected Mukhiya Govind Mandal 
should not take charge of the office. He 
further indicated In that application that 
the Election Officer did not stay the elec- 
tion in spite of the fact that the order of 
this court was communicated to him and 
the letter and telegram of the learned 
counsel were shown to him. That appli- 
cation filed on the 7th June, 1967, wa3 
put up before the Bench on the 17th 
July, 1967 and an order was passed for 
the addition of Govind Mandal as oppo- 
site party no 6 to Civil Writ Jurisdiction 
Case no 307 of 1967, and a further order 
was passed for issuing notices to oppo- 
site party nos 4 and 5 of the main appli- 
cation to show cause why a proceeding 
for contempt should not be started 
against them. 

5 In answer to the said notice, the 
Sub-divisional Officer, opposite party no 
4, has shown cause stating that the 
■order of the High Court staying the 
election was not communicated to him 
before the holding of the election and in 
fact a copy of the stay order was receiv- 
ed by opposite party no 5 on the 29tn 
May, 1967 He has referred to the opimon 
of the learned Government Pleader 
which was given to him on the 27th 
May, 1967 for proceeding with the elec- 
tion on the 28th May, 1967, and has sub- 
mitted that m accordance with that opi- 
nion, he sent instructions to opposite 
party no 5 to act according to that opin- 
ion. It further appears from the show- 
cause application that on receipt of the 
order of this Court opposite party no 5 
did not hold any election of the Kah 
Prasad Gram Panchayat on the 30th 
May, 1967 Moreover, Govind Mandal 
was, no doubt, elected as the Mukhiy® 
of the Parasur am pur Gram Panchayat, 
but he was not allowed to take oath on 
the 3rd June, 1967, in view of the order 
of this court dated the 20th May, 1967 
He has further mentioned that he again 
sought for the opinion of the Govern- 
ment Pleader on the receipt of the order 
of this Court and the Government Plea- 
der advised him to stay further proceed- 
ings till the order of injunction was » 
force It further appears from the peti- 
tion that the old Mukhiya of the Par®* 
surampur Gram Panchayat was stiU 
functioning and no prejudice has been 
caused to him (Ramroop Yadav, the pre- 
vious Mukhiya) and the order of this 
Court had been respected. His point ot 
view is that the certified copy of tog 
order of this Court not having been file 0 
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either by Ramroop Yadav or Shivanand 
Tiwary, he had no alternative but to seek 
the opinion, of the Government Pleader 
and act according' to that opinion. To- 
wards the close of his petition, he has 
mentioned that he never showed any dis- 
respect to any order of this Court and 
in case this court took a different view, 
then he tendered unqualified apology, 
inasmuch as he never intended to dis- 
obey the order of this Court. 

6. Opposite party no. 5 also has shown 
cause on the same lines and he was 
acting according to the instructions of 
opposite party no. 4. He also has tender- 
ed unqualified apology in case this Court 
would come to the conclusion that he had 
committed any contempt. 

7. Learned Counsel for opposite party 
nos. 4 and 5 submitted that a copy of the 
order of this court dated the 25th May, 
1967, was not received either by opposite 
party .no. 4 or 5 until the 29th May, 
1967, and that being so, they had to be 
guided by the opinion of the Government 
Pleader with regard to the facts contain- 
ed in the letter and the telegram sent by 
Mr. Prem Shankar Sahay, and on obtain- 
ing his opinion, the election of Parasu- 
rampur Gram Panchayat was held on the 
28th May, 1967. Learned Counsel sub- 
mitted that these two officers did not at 

y all disobey the order of this Court and 

' they acted bona fide in holding the elec- 
tion on the 28th May, 1967. He pressed 
that as soon as the copy of the order of 
this court was received by them, they 
did not allow the newly elected Mukhiya, 
Govind Mandal, to take oath and the 
election of the other Gram Panchayats 
to be held on the 30th May, 1967, was 
stayed. I find great force in this sub- 
mission of learned Counsel for opposite 
party nos. 4 and 5. 

8. Learned Counsel for the State of 
Bihar, on the other hand, urged that the 
letter and telegram, referred to above 
indicated clearly that this court had pass- 
ed an order for stay of the holding of 
election and on the production of those 
documents, the Sub-divisional Officer or 
the Election Officer ought to have stayed 
their hands. 

The question for consideration is as to 
whether opposite party nos. 4 and 5 can 
be held to be guilty for contempt of 
Court. 

9. Learned counsel for the contemners 
referred to Harkishun Singh v. Chhotan 
Mahton, AIR 1951 Pat 494. The relevant 
observations in that case were the fol- 
lowing: — 

"When an order of stay or other such 
prohibitory order has been made by this 
court and when the Subordinate Judge or 
Magistrate is informed of the order by 
an advocate or pleader, he ought, I con- 
sider, ordinarily to accept what is stated 


bv the advocate or pleader, and stay fur- 
toer proceedings. Certainly, he ought to 
do so, if the advocate or pleader is in a 
position to satisfy him as to the source of 
his information and is prepared to sup- 
port it by an affidavit. The reason why 
the Subordinate Judge or Magistrate 
should invariably take such a course is 
that an advocate or a pleader is an offi- 
cer of the court and is not likely to 
supply^ information as to the correctness 
of which he is not himself completely 
satisfied. If an advocate or pleader acts 
improperly or carelessly and it eventual- 
ly turns out that no prohibitory order 
has been made by this court, suitable 
action can be taken against him. If, on 
the other hand, the Subordinate Judge 
or Magistrate disregards such informa- 
tion and continues the proceeding, he 
may find it a matter of difficulty to satis- 
fy. this court that he believed in good 
faith that no prohibitory order had been 
made.” 

10. A letter of an Advocate intimating 
the order for stay of any proceeding 
passed by this court should not be dis- 
believed and discarded by the court in 
which it is produced, unless it has any 
reason to suspect the genuineness of that 
letter, in the sense that either the said 
letter was not sent by the Advocate who 
purported to have sent it or it did not 
bear his signature. In other words, if an 
Advocate gives a certificate that this 
Court has granted stay of one proceed- 
ing or the other in a particular case, that 
certificate should be ordinarily accepted 
to be correct, inasmuch as an Advocate 
is an officer of the Court and he has 
taken upon himself full responsibility 
before giving that certificate. It may, 
however, be that in a particular case, the 
court may have some special reason for 
not accepting that certificate, but, in that 
case, it is open to the Court to ask the 
party producing that certificate to file an 
affidavit in support of that certificate and 
then the court can pass a suitable order, 
if an affidavit is filed. It happens in more 
than one case that whenever an order 
for stay is passed by this court, a certi- 
ficate is granted by an Advocate indicat- 
ing the order passed by this Court and 
the litigant carries that certificate and 
produces it before his lawyer appearing 
in the courts below, so that he may 
make use of it. Such step is taken inasmuch 
as some delay is likely to be caused in 
obtaining a certified copy of the order 
passed by this court. The litigant is al- 
ways anxious to inform the courts below 
about the orders for stay passed by this 
court, so that the proceedings in the 
Courts below may be stayed and with 
that end in view he rushes to the courts 
below with the certificate of the Advo- 
cate. 
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It In the present case, the letter and 
the telegram sent by Mr Prem Shankar 
Sibay were undoubtedly produced before 
opposite party no. 5 but he had to be 
guid°d by his superior officer opposite 
party no 4. Opposite party no 4 in his 
turn, took the advice of the Government 
Pleader and I have already referred to 
the said advice. It would have been more 
advisable for the Government Pleader on 
be-ng informed of the letter of Mr Prem 
Shankar Sahay, to ask the Sub-di visional 
Officer to stay the election which was to 
he held on the 28th of May 1967 instead 
of proceeding with the election work, 
particularly when there was no proper 
material before him for doubting the 
genuineness of the letter of Mr Prem 
Shankar Sahay In any event, the fact 
remains that opposite party nos 4 and 5 
were guided in this case by the opinion 
of the Government Pleader and, in the 
circumstances of the present case It can- 
not be held that they wilfully disobeyed 
th" order of this court Their conduct 
was bona fide and. in fact on receipt of 
the order of this court they stayed their 
hands and did not allow the elected 
Mukhiya, Govind Mandal, to take oath. 
1 am satisfied with the explanations 
R ven by them and no further action Is 
necessary against them. 

12 In the result the rule for con- 
tempt is discharged but there will be no 
order for costs. 

DGB/DVC. Order accordingly 
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H MAHAPATRA. J 
Union of India. Appellant v New India 
Assurance Co Ltd. and others. Respon- 
dents 

A. F A. D No 363 of 1966 D/- 2 9- 
1968 against decision of Dist J of Singh- 
bl um at Chaibasa. D/- 19 2-1966 
J imitation Act (1908) Art 31 — Con- 
signment ol goods by Railway on 8-2- 
1962 — Goods arrived and unloaded at 
destination station on 12 2 1962 to the 
knowledge of consignee-plaintiff — Plain- 
tiff finding goods in damaged state and 
t*kmg open delivery on 12 3 1962 — 
Limitation — Limitation starts from the 
date of arrival of the goods and not from 
the date of open delivery — Fact that 
plaintiff came to know that there was 
short delivery only on 12 3 1962 is not 
relevant for computing period of limita- 
tion though it may give cause of action 
ior claiming compensation for such short 
delivery 1964 BLJR 882 & AIR 1962 SC 
1716 Foil. (Paras 2 3) 

Cases Referred Chronological Paras 
(lOM) 1964 BLJR 882, Mukhi Lai 
Prasad v Union of India 2 


(1Q62) AIR 1962 SC 1716 (V 49) » 

(1963) 1 SCR 70, Bootamal v Union 
of India 2 


P K. Bose, for Appellant; Sidheshwag 
Pd. Singh and Madhusudan Singh, for 
Respondent 

JUDGMENT — This is defendant's ap- 
peal against whom the suit was brought 
for compensation on account of short de- 
livery of certain goods sent from Cal- 
cutta to Tatanagar The consignment was 
booked on the 8th February 1962. and 
ar-ived and was unloaded at the destina- 
tion station Tatanagar on the 12th 
February 1D62 when the wooden box m 
which the consignment came was found to 
have been damaged. The plaintiffs took 
open delivery on the 12th March. 1962, 
and after serving the notice under Section 
80 of the Civil Procedure Code they insti- 
tuted the suit on the 11th May 1963. 
The plaintiffs suit was decreed by tha 
trial Court and affirmed by the appellate 
Court Both the courts took the view on 
the question of limitation against the de- 
fendant and held that under Article 31 of 
the limitation Act (old) corresponding to 
Article 11 of the new Act the suit was 
not barred by limitation. Against this tha 
defendant Union of India has come in 
appeal before this Court 


2 Learned counsel appearing for the 
appellant contended that in this case on 
the facts found, the consignment arrived 
at the destination on the 12th February, 
1P62. That was therefore the date on 
which the goods ought to have been de- 
livered The mere fact that the plaintiff 
asked for open delivery and took such 
delivery on the 12th March, 1962 wDI 
not change the time when the goods 
ought to have been delivered. I find great 
force In this contention. In a case where 
the date of delivery Is not stipulated in 
the contract itself, what would be tne 
reasonable time for such delivery ought 
to be gathered from the circumstances 
of a particular case. Here the actual re- 
ceipt of the consignment at the destina- 
tion is not known, the date when delivery 
was taken, whether It is open or other- 
wise may afford the due as to the time 
when the goods ought to have been deli- 
vered so as to indicate the starting timo 
ot the period of limitation within Arti- 
cle 31 of the Limitation Act (old) h* ♦ 
instant case there can be no doubt what- 
soever and that was also to the knowledge 
of the plaintiffs as deposed to by their wit- 
ness No 2 that the consigning' 
arrived at the destination on the 
12th February 1962. that date there- 
fore on the facts of the present case 
13 the tun® when the consignment ought 
to have been delivered to the consignee 
and that would be the starting time ol 
the period of limitation of one year 
Learned counsel referred to the case 
of Mukhi Lai Prasad v Union of India. 
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1964 BLJR 882 to support his contention. 
There the consignment was booked on 
the 28th April, 1961 and it had reached 
the destination on the 18th May, 1961. 
The consignee refused to take delivery 
on that day when he found that there 
had been damage to the consignment He 
asked for open delivery which was given 
on the 1st July, 1961. The suit for com- 
pensation was instituted on 1st Septem- 
ber 1961. Following the principles laid 
down in the case of Boota Mai v. Union 
of India, AIR 1962 SC 1716 it was held 
[that the period of limitation under Arii- 
lcle 31 ran in that case from the 18th 
May, 1961 when the consignment reached 
the destination and not from the date 
when open delivery was taken. In my 
'view that case is on all fours with the 
facts of the present case. 

3. Learned counsel appearing for the 
plaintiff-respondent contended that the 
plaintiffs came to know of the short deli- 
very only when they went to take open 
'delivery on the 12th March, 1962. The 
knowledge that there was a short deli- 
very is not relevant for the purpose of 
[computing the period of limitation. It 
[may give the cause of action for clai min g 
compensation for such short delivery but 
.the period of limitation will run from 
the time after the lapse of reasonable 
period, after the booking of the consign- 
ment, when the goods ought to be deli- 
vered at the destination. 

4. As to when, in the present case, the 
goods ought to have been delivered at the 
destination there can be no doubt inas- 
much as it is admitted by both sides that 
the consignment arrived at the destina- 
tion and was unloaded there on the 12th 
February, 1962. In my view, therefore, 
the court below was in error in law. in 
holding that the period of limitation 
under Article 31 ran from the date of 
the open delivery and not from the date 
of the arrival of the goods at its desti- 
nation which was on the 12th February, 
4962. The plaintiffs’ suit was therefore 
barred by limitation. 

5. In the result the appeal is allowed. 
The judgment and decree of the court 
below are set aside and. the plaintiffs’ 
suit stands dismissed, but in the circum- 
stances of the case the parties will bear 
their own costs throughout. 

MVJ/D.V.C. Appeal allowed. 

AIR 1969 PATNA 155 (V 56 C 41) 
SHAMBHU PRASAD SINGH, J. 

The Chairman, Jugsalai Notified Area 
Committee, Appellant v. Mukbram 
Sharma, Respondent. 

Criminal Appeal No. 64 of 1966, D /- 
28-8-1968, against decision of a First Class 
Munsif Magistrate, Jamshedpur, DJ- 2-6- 
4966. 
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(A) Prevention of Food Adulteration 
Act (1954), Ss. 2(xiii), 10, 12, 16 — 'Sale’ 
includes sale for analysis to public or 
to Food Inspector — Sale to member of 
public can be only voluntary but sale to 
Food Inspector may be voluntary or non- 
voluntary — Tea vendor storing milk for 
tea — No evidence to show that it was 
kept for sale — .Food Inspector taking 
sample for analysis against protest of tea 
vendor — Vendor accepting its price and 
granting receipt without any coercion — 
Transaction held to he sale within S. 2 
(jrfii). 

A sale of an article of food for ana- 
lysis whether to the member of a public 
or to the Food Inspector is undoubtedly a 
’sale’ within the definition of that term 
in S. 2(:dii) of the Act In the former 
case the sale can only be a voluntary sale 
but in the latter case it may be volun- 
tary or non-voluntary. While section 16 
(l)(b) provides that any person who pre- 
vents a Food Inspector from taking a 
sample as authorised by this Act shall 
be liable to be punished, there is no simi- 
lar provision in the Act for refusal to 
sell a person other than a Food Inspector 
for the purposes of getting the article of 
food analysed by a public analyst There- 
fore, transfer of any article of food by 
a vendor to a person other than a Food 
Inspector for the purpose of getting ana- 
lysed by a public Analyst ordinarily, can- 
not but be voluntary sale, inasmuch as, 
if the vendor refuses to transfer the 
goods no action can be taken against 
him. (Para 6) 

The word "selling” in section 10(1) (a)(1) 
and the word ’sale’ in sub-section (2), do 
not mean sale for analysis to a Food In- 
spector, inasmuch as, these words refer 
to state of affairs which must be in exist- 
ence before taking of the sample by the 
Food Inspector which may amount to 
sale as defined under Section 2(xiii) of 
the Act If the person from whom the 
Food Inspector wants to take the sample 
readily agrees to it, allows him to take 
the sample and accepts the price, it will 
be a case of voluntary sale. In case he 
does not agree to the sample being taken, 
the Food Inspector may take the sample 
even against his wishes. In that case it 
will also amount to a sale as defined in 
the Act, but a non-voluntary one. AIR 
1966 SC 128 & Cr. A. No. 32 of 1962, D/- 
1-7-1964 (Pat), ReL on; 1962 (1) Cri LJ 
452 (Ker), Diss. (Para 7) 

A Food Inspector took sample of milk 
for analysis against the Wishes of the 
accused tea vendor even though the milk 
Was stored for purposes of tea and not 
for sale. Though there was evidence to 
show that the taking of sample was under 
some coercion by the Food Inspector 
there was nothing to indicate that there 
was coercion also in accepting the price 
of the milk and granting receipt 
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Held that the transaction between the 
Food Inspector and the accused was a 
sale within S 2 fern) of the Act AIR 1964 
AH 199 Ref. (Para 8) 

(B) Prevention of Food Adulteration 
Act (1954), S 13(5) — Report of public 
analyst — Evidentiary value — Examina- 
tion of public Analyst not essential unless 
be is called by either party — Preven- 
tion of Food Adulteration Rules (1935), 
E. 20 — Addition of adequate quantity of 
preservative to sample of milk — Non- 
compliance — Delay of two months and 
a half in examination of sample — Report 
of Public Analyst can be relied upon as 
basis of conviction. 


could not be convicted on the basis of 
the report was erroneous and the order 
of acquittal of the accused must be set 
aside. AIR 1967 SC 970 & AIR 1967 
Andh Pra 131, ReL on, 1964 (2) Cn LJ 
97 (Mad), Dist AIR 1965 Madb Pra 180, 
Criticised. (Para 11) 

(C) Prevention of Food Adulteration 
Act (1954), S. 16(l)(a)(i), Proviso — Sen- 
tence — Offence of adulteration of nnli 
by tea vendor only of technical nature — 
Sentence of fine of Rs. 5/- only would 
meet requirements of justice as offence is 
covered by proviso to S. 16(1) and a 
sentence of imprisonment is not compul- 
sory. (Para 11) 


A report of a public analyst is evidence 
even without the examination of the 
Analyst and ordinarily It cannot be 
brushed aside on the ground of non-exa- 
mination of the Analyst by the prosecu- 
tion. Even il there was some delay in 
the examination of the milk by the Ana- 
lyst and the quantity of preservative 
mixed in the sample of milk was less 
than the quantity as required by R. 20 
of the rules, it cannot be laid down as 


delay m the examination of the milk, the 
prosecution must examine the Analyst 
and if it fails to do so the report 
cannot be relied on. After the report of 
the public Analyst is brought on the 
record by the prosecution, it is open 
either to the court or to the accused to 
take appropriate steps for his examina- 
tion if either of the two wants the Pub- 
lic Analyst to be examined as a witness 
If the Public Analyst is not examined 
in spite of the request of the accused It 
can be argued that he has been prejudi- 
ced by his non-examination. But it is in- 
correct to cay that even if no request is 
made by the accused for examination of 
the Public Analyst his report cannot be 
relied on if the prosecution does not exa- 
mine him. Observations made in AIR 
1951 Nag 191 leading to this view held 
not good law in view at decision vn AIR 
2966 SC 128. AIR 1933 All 837, Dist 

(Para 9) 

The sample of milk taken by the Food 
Inspector was not mixed with, adequate 
quantity of preservative as required by 
R. 20 and the sample was examined by 
the Public Analyst two months and a 
half after it was taken. The report of the 
Public Analyst without mentioning that 
the milk was decomposed stated that the 
milk was adulterated. The accused did 
not take any step either for the examina- 
tion of the Public Analyst or for sending 
th“ sample with him to the Director of 
Central Food Laboratory for examina- 
tion. 

Held that in the circumstances of the 
case the finding of the lower Court that 
as the required quantity of formalin was 
not added to the sample the accused 


Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 970 (V 54)“ 

1967 Cn LJ 939. Municipal Cor- 
poration of Delhi v Ghisa 
Bam 10 

(1967) AIR 1967 Andh Pra 131 
(V 54) “1967 Cri U 603, Public 
Prosecutor v. E. Venkataswami 10 
(1066) AIR 1966 SC 128 (V 53)“ 

1966 Cn U 106, Mangaldas 
Ragbayji v State of Maharashtra 7, 8 
(1965) AIR 1965 Madh Pra 180 


(V 52)“ (1965) 2 Cri U 220, 

Municipal Corporation Gwalior 
v Kishan Swaroop 10 

(1964) AIR 1964 All 199 (V 51)“ 

1964 (1) Cn U 502, Municipal , 

Board Faizabad v Lalchand 
Surajmull 8. 21 

(1964) 1964-2 Cri U 97“ (1964) 2 
Mad U 428, Velu Konar v State 
of Madras , 

(1964) Cri App No 32 of 1962, V I- 
1-7-1964 (Pat), Jamshedpur Noti- 
fied Area Committee v Prabhu 
Payal 7 

(1962) 1962 (1) Cii LJ 132-1981 
Ker LT 308, Food Inspector, Call- 
cut v Panneshwaran Fanneshwar 
Chettiar 7 

(1951) AIR 1951 Nag 191 (V 38)“ 

1952 Cn LJ 471, Dattappa Maha- 
toppa v Secy. Municipal Com- - 
mittee Buldana 8 

(1933) AIR 1933 AH ,837 (V 20)“ 

35 Cri U 280. Happu v Emperor » 
L. K. Choudhary, for Appellant 
JUDGMENT This £s an appeal 
special leave under Section 417(3) Cri- 
minal Procedure Code by the Chairman. 
Jugsalai Notified Area Committee, agamst 
a judgment and order of a First Clam 
Mu n s if Magistrate at Jamshedpur ac- _ 
quitting the respondent of the charge 
under Section 16(1) of the Prevention oi 
Food Adulteration Art, 1954, (hereinafter 
to be referred to as *the Act') 


2. According to prosecution case, on 
31-5-1965 a Food Inspector of the Com- 
mittee (p W. 1) went to the shop rfJM 
respondent and took sample of cowa 
milk weighing 3/4th Seer, after observ- 
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log the necessary formalities and on pay- 
ment of price. He divided the milk into 
three parts and kept each part measuring 
8 oz. in three bottles. He also added 8 
drops of formalin (a kind of preservative) 
in each bottle and thereafter sealed and 
packed them. He gave one of the bottles 
to the respondent and took two of them 
with him Out of those two, one was 
sent to the public analyst, who found the 
milk adulterated (vide his report Ext. 5). 
Thereafter a prosecution report was filed 
against the respondent and he was put 
on trial. 

3. The defence of the respondent is 
that he does not sell milk; rather has 
got a tea and pakauri shop and the Food 
Inspector took the sample of the milk 
which he had kept at his shop for pre- 
paring tea and paid the price of it 
against his wishes. He claims that he 
has not committed any offence. 

4. The prosecution examined two wit- 
nesses, the Food Inspector (P. W. 1) and 
another employee of the Notified Area 
Committee (P. W. 2). A third witness, a 
peon of the Notified Area Committee, was 
merely tendered. The defence also exa- 
mined a witness. 

5. The learned Munsif Magistrate did 
not find any defect in launching of the 
prosecution or with the taking of the 
sample of the milk by P. W. 1 but has 
acquitted the respondent on the grounds 
(i) that as the required quantity of for- 
malin was not mixed up with the speci- 
men, the respondent could not be con- 
victed on its analysis, (ii) that as the 
Public Analyst was not examined in the 
case, the defence could not get an oppor- 
tunity to cross-examine him and the 
respondent could not be held guilty on 
the basis of his report; and (iii) that as 
the accused had a stall of tea and pakauri 
and was not a seller of milk, he could 
not have been found guilty of adultera- 
tion of milk. 

6. P, W. 1 in his cross-examination 
has admitted that the respondent has a 
shop of tea and he did not sell the milk 
in the former’s presence. P. W. 2 has 
also admitted that he did not see the 
respondent, who sells tea, pakauri, sin- 
ghara, etc. selling milk. The defence wit- 
ness has said that the respondent has got 
a tea and pakauri stall, that milk is not 
sold at his stall and that the Food Ins- 
pector took the sample and paid price for 
it against the wishes of the respondent 
On this evidence the question would arise 
whether the respondent can be held 
g.ulty for selling milk which was adul- 
terated. It was contended by learned 
counsel for the appellant that a sale for 
analysis is a sale for the purposes of this 
Act R elian ce was placed on the definition 


of 'sale’ in Section 2(xiii) of the Act 
which runs as follows: — 

" ’Sale’ with its grammatical variations 
and cognate expressions, means the sale 
of any article of food, whether for cash 
or on credit or by way of exchange and 
whether by wholesale or retail, for 
human consumption or use, or for ana- 
lysis, and includes an agreement for sale, 
an offer for sale, the exposing for sale 
or having in possession for sale of any 
such article, and includes also an attempt 
to sell any such article.” 

A Sale for analysis is undoubtedly a 
sale according to the definition; but the 
question which arises for consideration is 
whether transfer of articles of food for 
analysis in all cases, whether voluntary 
tor non-voluntary, amounts to a ’sale’, 
for the^ purposes of the Act. According 
to provisions of the Act, transfer of arti- 
cles of food for analysis may be to Food 
Inspector or to a purchaser other than 
a Food Inspector, Le. to a member of the 
public. Section 12 of the Act provides 
that any purchaser of any article of food 
other than a Food Inspector may have 
the article analysed by the Public Ana- 
lyst on payment of the prescribed fees 
provided he informs the vendor at the 
time of the purchase of his intention to 
have such article so analysed and fol- 
lows provisions of sub-secs. (1), (2) and 
(3) of section 11 so far they may apply. 
These sub-sections, inter alia, lay down 
that before taking a sample of any arti- 
cle of food for analysis written notice of 
the intention to have it analysed must be 
given to the vendor, the sample should 
ordinarily be separated into 3 parts and 
thereafter sealed, one of which should be 
delivered to the vendor, another should 
be sent to the Public Analyst for analysis 
and the third should be retained by the 
purchaser; in case where the vendor 
declines to accept any of the parts of the 
sample, it should be divided then only 
into two parts, one for being sent to the 
Public Analyst and the other for being 
retained by the purchaser; and, in send- 
ing the sample to the Public Analyst 
rules prescribed for the purpose should 
be followed. 

While section 26(l)(b) provides that 
any person who prevents a Food Inspec- 
tor from taking a sample as authorised 
by this Act shall be liable to be punish- 
ed, there is no similar provision in the 
Act for refusal to sell a person other than 
a Food Inspector for the purposes of 
getting the article of food analysed by a 
public analyst. Therefore, transfer of any 
article of food by a vendor to a person 
other than a Food Inspector for the pur- 
pose of getting analysed by a Public 
Analyst ordinarily, cannot but be volun- 
tary sale, inasmuch as, if the vendor 
refuses to transfer the goods no action 
can be taken against him. 
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7. But as the Act makes preventing 
a Food Inspector from taking a sample 
63 authorised by the Act pe n a l , the trans- 
fer of an article of food to the Food In- 
spector may be either vol unt a r y or non- 
voluntary Section 10(1) fa) of the Act 

empowers the Food Inspector to take 
samples of any article of food from (i) 
any person selling such article; (ii) any 
person who is in the course of conveying, 
dehvenng or preparing to deliver such 
article to a purchaser or consignee- and 
(in) a consignee after delivery of any 
such article to h im Sub-section (2) of 
that section empowers the Food Inspector 
to enter and Inspect any place where any 
article of food is manufactured, stored or 
exposed for sale and take samples of 
such articles of food lor analysis. Sub- 
section (3) of that section lays down that 
the Food Inspector after taking sample 
under either of the two preceding sub- 
sections should pay to the person from 
whom the sample Is taken price of the 
article calculated at the rate at which 
it is usually sold to the public. The 
word "selling’’ in Section 10(l)(a)(i) and 
the word 'sale* In sub-section (2) it is 
obvious, do not mean sale for analysis 
to a Food Inspector. Inasmuch as. these 
words refer to state of affairs which must 
be m existence before taking of the sam- 
ple by the Food Inspector which may 
amount to sale as defined under Section 
2(xui) of the Act If the person from 
whom the Food Inspector wants to take 
the sample readily agrees to it allows 
him to take the sample and accepts the 
price it will be a case of voluntary sale. 
In case he does not agree to the sample 
being taken, the Food Inspector may take 
the sample even against his wishes. In 
that case it will also amount to a sale as 
defined in the Act but a non-voluntary 
one. In Food Inspector, Calicut v 
Parmeshwaran Parmeshwar Chettiar. 1962 
(1) Cri U 152 (Ker), a learned Single 
Judge of Kerala High Court took the 
view that there was no sale when a Food 
Inspector obtained a sample under Sec- 
tion 10 of the Act and the person from 
whom the sample was taken could not be 
convicted for an offence under Section 
16(1) (a) (ii) of the Act In Mangaldas 
Raghavji v State of Maharashtra, AIR 
1966 SC 128, however, it was observed 
that it was difficult to appreciate the 
reasons of the learned Single Judge of 
Kemla High Court in the case referred 
to above that a transaction with which 
he had to deal did not amount to a sale 
and that It did not necessarily follow that 
the other person had no choice but to 
accept the proposal, the transaction 
would never amount to a contract and 
there would be no sale. A learned angle 
Judge of this court In Jamshedpur noti- 
fied Area Committee y Prabhu Dayal. 
Criminal Appeal No. 32 of 1962. judg- 


ment dated the 1st. July, 1964 unreported 
(Pat) has also held that a non-voluntary 
transfer to a Food Inspector In cases ha 
is empowered to take sample would 
amount to sale 

8. The instant case, however. Is not a, 
case where the Food Inspector was em-j 
powered to take sample for the evidence) 
on the record does not show that the res-j 
pondent was selling milk or that he wot 
in the course of conveying, delivering arj 
preparing to deliver milk to a purchased 
or consignee or that he was a consignee 
to whom milk had been delivered or than 
milk was manufactured for sale, stored) 
for sale or exposed for sale in his show 
Mere storing of milk of duality bclowj 
the prescribed standard is not an offence) 
according to the Act. The storing must 
be for sale, and if the respondent would 
have refused to transfer the milk and! 
accept the price for it from the Food Inj 
spector, he would not have been guilt?) 
of an offence under Section 16(U(b) oD 
the Act This view is supported by a 
Bench decision of the Allahabad High] 
Court In Municipal Board, Faizabad v-i 
Laichand SurajmuU. AIR 1964 All 199 
That too was a case of sale for analysis 
of milk by a tea vendor and It -was held 
there that the accused of that case could 
have very well told the Food Inspector 
that he might tftkp the sample but they 
were not going to sell the milk and ac- 
cept Its pnce, but as they accepted the 
price it was a case of sale and they were 
guilty of an offence under Section 7 read 
with Section 16 of the Act. In the instant 
case, as it appears from the evidence ox 
P W I, at first the respondent was not 
willing to accept the pnce but ultimate- 
ly did accept it. Of course the witness has 
also said that the respondent had object- 
ed to the taking of the sample of the znfia 
on the ground that it was not for sal® 
and thereupon the Food Inspector Insist- 
ed for It and threatened to file a esse 
against the respondent if he would nox 
allow him to take the sample. Accord- 
ing to this witness, the Food Inspector 
also insisted that the respondent must 
accept the money and grant a receipt 
Can on this evidence it be said that the 
respondent accepted the price under co- 
ercion and, therefore, the transaction) 
would not amount to a sale because con- 
voluntary transfer of an article of food 
In cases where the Food Inspector Is not 
empowered to take the sample is not a 
sale’ There is something in the evidence 
of defence witness no. 1 to show that 
there was element of coercion in the 
matter of taking of the sample, but there 
is nothing in it to indicate that there was 
coercion also in the matter of acceptance 
of price and granting of a receipt by the 
respondent Therefore, on the evidence 
on record as it is, it bag to be held that 
the transaction between the Food Inspeo- 
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tor and the respondent is a sale for the 
purposes of the Act. „?■ 

. 9. According to sub-section f5) of Sec- 
tion 13 of the Act, any document pur- 
porting to be a report signed by a Pub- 
lic Analyst, unless it has been supersed- 
ed under sub-section (3) of that section 
by a certificate issued by the Director 
of the Central Food Laboratory, can be 
used as evidence of the fact stated there- 
in in any proceeding under the Act A 
report of a public analyst therefore, is 
evidence even -without the examination 
of the Analyst and ordinarily it 
cannot be brushed aside on the 
ground of non-examination of the 
Analyst by the prosecution. True it is 
that there was some delay in the exami- 
nation of the milk by the Analyst and 
the quantity of preservative mixed in the 
sample of milk was less than the quan- 
tity as required by the rules; but, it can- 
not be laid down as a general rule that 
in all such cases of delay in the exami- 
nation of the milk, the prosecution must 
examine the Analyst and if it fails to do 
so, the report cannot be relied on. After 
the report of the , Public Analyst . is 
brought- on the record by the prosecution, 
it is open either to the court or to the 
accused to take appropriate steps for his 
examination if either of the two -wants 
the Public Analyst to be examined as a 
witness. If the Public Analyst is not exa- 
mined in spite of the request of the ac- 
cused it can be argued that he has been 
prejudiced by his non-examination. In 
this case, however, it appears that there 
was no request by the respondent for 
examining the Public Analyst and the 
court below has, therefore, erred in ob- 
serving that the respondent could not be 
held guilty on the basis of the. Analyst’s 
report because of his non-e xamin ation. It 
has relied on the decisions in (i). Dattappa 
Mahadappa v. Secretary Municipal Com- 
mittee, Buldana, AIR 1951 Nag 191 and 
(ii) Happu v. Emperor, AIR 1933 All 837. 
In Nagpur case the accused did make an 
application to the trial court for examin- 
ing the Public Analyst as a witness and 
the prayer was disallowed without as- 
signing any reason for it. The Allahabad 
case was not a case of Food adulteration. 
It was a case under Section 302 of the 
Indian Penal Code. In Mangaldas’s case, 
AIR 1966 SC 128, already referred to 
above, while considering this aspect of 
the matter the Supreme Court observed 
as follows : — 

"As regards the failure to examine the 
public analyst as a. witness in the case 
no blame can be laid on the prosecution. 
The report of the Public Analyst was 
there and if either the Court or the ap- 
pellant wanted him to be examined as a 
witness appropriate steps would have 
been taken. The prosecution cannot fail 


solely on the ground that the Public 
Analyst had not been called in the case,” 

It is noteworthy that the judgment of 
the Supreme Court was delivered by 
Mudholkar, J,, who himself had given 
the decision in Dattappa’s case as Judge 
of Nagpur High Court Certain other 
observations made in that case which 
may lead one to think that even if no 
request is made by the accused for exa- 
mination of the Public Analyst his report 
cannot be relied on if the prosecution does 
not examine him, after the derision of 
the Supreme Court in Mangaldas’s case, 
AIR 1966 SC 128, cannot be taken as 
good law. 

.10. The Food Inspector (P. W. 1) in 
his evidence has said that he added 8 
drcps. of formalin in each bottle which 
contained 8 ozs. of milk. According to 
Rule .20 of the Prevention of Food Adul- 
teration Rules, 1955, as it stood after 
amendment on the date of the taking of 
the sample, two drops of formalin were 
required to be mixed to 25 grms of 
milk. Therefore, about 16 drops of for- 
malin should have been mixed by the 
Food Inspector to the 8 ozs of milk in- 
stead of only 8 drops. The sample though 
taken on the 31st of May, 1965, was not 
sent to the Public Analyst before the 5th 
of July, 1965 and it was examined only 
on the 17th of August, 1965. The court 
below has accepted the defence conten- 
tion that the analysis of the sample 
could not be relied upon because milk 
itself got spoiled due to late analysis. In 
support of this view it has relied on the 
decisions in (i) Velu Konar v. State 
of Madras, 1964 (2) Cri LJ 97 (Mad) and 
(ii) Municipal Corporation Gwalior v. 
Kishan Swaroop, AIR 1965 Madh Pra 180. 

In Velu Konar, 1964 (2) Cri U 97 
(Mad) the milk was examined by the 
Analyst after 10 months of the taking of 
the sample. In the other case of Munici- 
pal Corporation Gwalior there was not 
much delay in the examination of the 
milk by the Analyst, even then it was 
observed that as the preservative added 
was not adequate to prevent disintegra- 
tion or damage in composition of the 
milk, the report of the Public Analyst 
could carry weight only if it could be 
shown that the mandatory requirements 
of Rule 20 were fulfilled. The decision of 
that case, however, did not rest only on 
this ground. 

In Municipal Corporation of Delhi v. 
Ghisa Ram, AIR 1967 SC 970 the Supreme 
Court had occasion to consider the deci- 
sion in the case of Municipal Corpora- 
tion Gwalior and approved it on certain 
points. In the case before the Supreme 
Court it appears that no preservative at 
all was mixed to the sample of curd. 
There was also delay in launching of the 
prosecution with the result that when at 
the request of the accused the sample 
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given to him was sent to the Director 
of the Central Food Laboratory he re- 
ported that the sample of curd sent to 
him had become highly decomposed and 
no analysis of it was possible. The accus- 
ed was acquitted by the trial court and 
the appeal by the Municipal Corporation 
was also dismissed by the Delhi Bench 
of the Punjab High Court It was argued 
before the Supreme Court that though 
under the Act a certificate of the Direc- 
tor of the Central Food Laboratory had 
the effect of superseding the report of 
the Public Analyst the absence of such 
a certificate whatsoever would not affect 
the value and efficacy of the certificate 
given by the Public Analyst Their Lord- 
ships accepted the correctness of this 
proposition and observed that if in case 
the accused did not choose to exercise 
his right of sending the sample with him 
to the Director of the Central Food 
Laboratory the case against him could 
be decided on the basis of the 
report of the Public Analyst But 
as their Lordships found that the 
accused did choose to exercise this 
nght and the nght frustrated because 
of the conduct of the prosecution, they 
maintained the order of acquittal. They 
observed that different considerations 
might arise if the nght got frustrated for 
reasons for which the prosecution was 
not responsible From some of these ob- 
servations of their Lordships of th« 
Supreme Court it appears that in appro- 
priate cases prosecution Is possible even 
if no preservative is at all mixed which 
is against the dictum of the Madhya 
Pradesh High Court in the case of Muni- 
cipal Corporation Gwalior, AIR 1965 
Madh Pra 180 that the report of the 
Public Analyst could carry weight only 
if it could be shown that the mandatory 
requirements of Rule 20 were fulfilled. 
In Public Prosecutor v F Venkataswami. 
AIR 1967 Andh Pra 131, a case where 
required quantity of preservative was not 
mixed to the sample, it was observed. — 

" nor there is any data on reco-d 
to hold that merely because an insuffi- 
cient quantity of preservative was added, 
the opinion of the Public Analyst on that 
account was liable to be ignored. 

I am inclined to hold that the complaint 
should have emanated from the Pub- 
lic Analyst viz., that as insufficient quan- 
tity of the preservative had been added 
the sample had deteriorated or that de- 
composition had set m with the result 
that the analysis could not proceed on 
a safe footing There is no such complaint 
by the Public Analyst nor the respondent 
ha3 cho'en to examine the public Analyst 
from this point of view” 
y The learned Judge further observed 
that if it was the case of the accused 
/' that cn account of insufficiency of preser- 
vative the sample had deteriorated, he 


could have availed of the provisions 
unger Section 13 of the Act and sent the 
sample to the Central Food Laboratory 
for an opinion and he having not follow- 
ed that course, there was no Justifiable 
reason to arrive at the finding that mere- 
ly because of the insufficiency of the 
preservative the sample had undergone a 
further decomposition. In the instant case 
also the respondent did not take any 
step either for the examination of the 
Public Analyst or for sending the sam- 
ple with him to the Director of the Cen- 
tral Food Laboratory for examination. In 
his report the Public Analyst has not 
said that at the time of the analysis the 
milk was decomposed and not fit for ana- 
lysis Therefore the finding of the court 
below that as the required quantity of 
formalin was not mixed with the sample 
the respondent could not be convicted on 
its analysis appears to be erroneous It, 
therefore appears to have erred in ac- 
quitting the respondent of the charge 

II For the foregoing reasons, the 
order of acquittal passed by the Court 
below is set aside and the respondent is 
convicted under Section 16(1) fa) fi) of t« e 
Act The offence however as observed in 
the case Municipal Board, Faizabad, AIR 
1964 All 199 is technical in nature and 
as was done in that case a sentence ot 
fm“ of Rs 5 /- will meet the ends of jus- 
tice in this case The offence is covered 
by the Proviso to sub-section (1) of Sec * 
bon 16 and a sentence of imprisonment 
Is not compulsory I accordingly sentence 
the respondent to pay a fine of Rs 5 - 
In default to undergo simple impnson- 
ment for one week. The appeal is accor 
dingly allowed 

12. Before closing the Judgment, how- 
ever, I would like to observe that though 
the respondent has been found techni- 
cally guilty of an offence and convicted 
and sentenced, it was not a case at ah 
wh°re the Food Inspector should have 
'ins'sted on taking sample of milk from 
the respondent, or the authorities of the 
Notified Area Committee should have 
sanctioned the prosecution. It has result- 
ed in nothing but waste of courts' time 
and public money in the hands of the 
Committee The money in the hands of 
the Notified Area Committee being public 
money should not be wasted in such a 
manner 
KSB 


Appeal allowed. 
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(A) Limitation Act (1908), S. 18 — 
Computation of period of limitation — 
When computation is to be made from 

E articular date, such date is excluded 
*om computation. (1967) 2 QB 899, Dist 

(Para 2) 

(B) Limitation Act (1908), S. 21 — 
Acknowledgment by one of two joint 
executors of promissory note — Limita- 
tion will be saved against him only. 

(Para 3) 

Cases Referred: Chronological Paras 
(1967) 1967-2 QB 899 = 1967-2 All 
ER 900, Trow v. Ind. Coope 
(West Midlands) Co. Ltd. 2 

Jagdish Pandey, for Petitioner; Deven- 
dra Pd. Sharma and Vishambhar Sharma, 
for Opposite Party. 

ORDER : — Defendant No. 2 is the peti- 
tioner. A money suit based on a promis- 
sory note was filed against the two de- 
fendants. The promissory note was exe- 
cuted on the 7th January, 1957 for Rs. 
500/-. There was a payment of Rs. 18/- 
on the 5th January, 1960 and an endorse- 
ment to that effect was made by one of 
the executants defendant No. 2 on the 
back of the promissory note When the 
suit was filed, several pleas were taken in 
defence against it. It was pleaded that the 
suit was barred by limitation and by Sec- 
tion 4 of the Bihar Money Lender’s Act, 
besides the denial of the loan and part 
payment. Both courts have held the pro- 
missory note to be genuine and valid and 
to have been executed by the defendants 
1 and 2 for Rs. 500/- advanced to them 
as a loan by the plaintiff The trial court 
however dismissed the plaintiff’s suit_ on 
the ground that it was barred by limita- 
tion because in its view, the date given 
in the endorsement of part payment was 
interpolated inasmuch as the year ’60’ 
appeared to have been over-written. 
While tiie case came in appeal before the 
lower appellate court it gave very cogent 
reasons for differing from the view, taken 
by the trial court on the date in the 
endorsement of part payment made on 
the 5th January, 1960. Although the pro- 
missory note filed in court had been exa- 
mined by the defendants before they 
filed their written statement, nothing was 
said in the written statement to say that 
the date of endorsement had been inter- 
polated or to say which year other than 
'60’ had been given by defendant No. 2. 
On the other hand, there was a complete 
denial of making the endorsement and 
giving the thumb-impression which were 
found to be false by both courts. I have 
myself looked into the endorsement in- 
cluding the year given by defendant no. 2 
(Ext3/A) and I do not think that the 
lower appellate court was wrong in any 
way in observing that there had been no 
interpolation or over-writing in the date 
as put in that endorsement (Ext. 3/A). 
1969 Pat/11 V G— 40 


2. Learned counsel for the petitioner 
however urged that even if that endorse- 
ment is taken to be genuine, still the suit 
was barred by limitation. According to 
him, the date of endorsement and ac- 
knowledgment of debt being 5th Janu- 
ary, 1963, was to be included while com- 
puting the fresh period of limitation 
under Section 18 of the Indian Limita- 
tion Act. It is well known that when 
computation of a period is to be made 
from a particular date, that date is ex- 
cluded from such computation. Learned 
Counsel however contended that that date 
from which computation of the period is 
to be made should be included in the com- 
putation. In support of his contention, he 
referred to a case Trow v. Ind. Coope 
(West Midlands) Co., Ltd., (1967) 2 QB 
899. There a ■writ had been issued and 
the question arose whether it had been 
served within a period of twelve months 
"beginning with the date of” its issue. In- 
terpreting the phrase "beginning with 
the date” it was held that the date of 
issue was to be included in computing 
the period of 12 calendar months. I can- 
not see how that case will go in support 
of the petitioner here. In our Limitation 
Act the period of three years is from the 
date of acknowledgment of debt and not 
that, that period of three years is to 
begin with the date of acknowledgment. 

3. Learned counsel further contended 
that there have been contradictory de- 
crees in the same suit inasmuch as it 
has been held to be barred by limi tation 
as against defendant no. 1 and has been' 
held to be within time as regards defen- 
dant No. 2. I also do not see any sub- 
stance in this. An acknowledgment vail 
save limitation against the person who 
makes such acknowledgment. If it would 
have been found that defendant No. 2 
was authorised to make acknowledgment 
on behalf of defendant No. 1 that would 
have also saved the limitation against 
defendant No. 1. The court below has 
rightly held that when defendant No. I 
was present in the village on the date 
of acknowledgment and endorsement in 
Ext. 3/A by defendant No. 2, the endorser 
(defendant No. 2) would not be taken 
to have been authorised by defendant 
No. 1 to make such acknowledgment 
That was purely a question of fact. Since 
the acknowledgment has saved the limi- 
tation against defendant No. 2 the suit 
has been decreed against him. I do not 
see any error in law in that respect. 

4. Another argument by learned 

counsel was that both the defendants 
being members of the same Hindu 

joint family the suit should have 

been decreed or dismissed against 

both of them as both of them were the 
executants of the handnote and recipients 
of the loan as held by the courts 
below. This again in my view cannot 
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succeed. They were Joint executants, 
each being liable for the entire loan, in 
that view the suit having failed on the 
ground of limitation against one of the 
executants, can succeed against the other 
on account of fresh period of limitation 
being available against him from the date 
of acknowledgment of his debt 

5. For the reasons given above this 
application Is dismissed with costs. Hear- 
ing fee is assessed at Its 25/- 
DtiB/D V C Application dismissed. 


AIR I960 PATNA 162 (V 56 C 43) 

N L. UNTWALIA, J 
Syed Shah Safiul Alam, Appellant V 
Syed Shah Mohammad Aimnul Alam 
and another Respondents. 

A F A. O No 126 of 1965 D / 8-9- 
1967 against order of Addl. Dist J Ilnd 
Co irt, Bhagalpur D/ 10-3-1965 
(A) T P Act (1882) Sa 100 73 — 
Charge on property — Charge created by 
decree other than a compromise decree 
is not charge within the meaning of 
S 100 — Person getting decree for main- 
tenance payable from income of certain 
property — Decree creates charge against 
property — Decree-holder has same 
rights as a simple mortgagee under S 73. 

A charge created by a decree other 
than a compromise decree is not a 
charge created by the act of parties or by 
operation of law within the meaning of 
Section 100 of the T P Act The main 
distinction between the rights of a holder 
of a charge under Section 100 of the Act 
and a simple mortgagee that the former 
cannot proceed against a subsequent 
bona fide purchaser for value without 
notice of the charge while the latter can 
proceed against him. does not apply to a 
case of a charge created by a decree 
other than a compromise decree A com- 
promise decree creates a charge by an 
act of parties and such a charge cannot 
be enforced against a subsequent trans- 
feree for value without notice A person, 
who has got a charge of maintenance de- 
cree against certain properties can have 
the same right as that of a simple mort- 
gagee to enforce the charge against the 
substituted security such as the com- 
pensation money payable in respect to 
the zamindan properties. AIR 1945 Pat 
278 & AIR 1948 Pat 199 & AIR 1945 
Pat 434, ReL on. (Para 4) 

(B) Bihar Land Reforms Act (IffaO) 
S 4(d) — Scope — Smt for arrears of 
maintenance out of income of certain 
property claiming only money decree 
without enforcing charge on the property 
— Suit is not barred by S 4(d) 

Obiter— Where a person brings a suit 
for arrears of maintenance a gainst a 
BL/FL/A502/68 


Mutawalli holding Wakf property and 
claims a money decree only without ask- 
ing for a decree to enforce charge against 
the property S 4(d) does not bar tha 
suit 1958 BUR 796. Eel. on. (Para 4) 
(C) Bihar Land Reforms Act (1950), 
S- 33 — Ad interim compensation — It fa 
not compensation w Lea of property — 
It b interest on compensation — Ad in* 
termi compensation is income which b 
attachable — Mutawalli in charge of 
wakf property — Beneficiary having 
charge on income for maintenance — 
Property later vesting In Government — > 
Ad interim compensation paid to Mate* 
walli u income attachable by the bene* 
fi ciary 

A Mutawalli holding Waif property 
was bable to pay maintenance to bene- 
ficiaries out of its income. Beneficiaries 
obtained a decree against mutawalli for 
arrears of maintenance. During the 
proceedings property became vested la 
Government under Bihar Land Reforms 
Act (1950) Government granted ad interim 
compensation to Mutawalli. Decree- 
holders wanted to attach the ad interim 
compensation. 

Held the ad interim compensation, 
which la payable under section 33 of the 
Bihar Land Reforms Act. b not really 
the amount of compensation in lieu 
the vested property Itself but it b paia 
by way of interest on the amount of com- 
pensation. the payment of which has been 
deferred. The ad interim compensation IS 
Income from the property which stands 
in a different form now In that, in place 
of the zamindari properties the aniouni 
of compensation payable b the property 
in the hands of the person receiving » 
and he b deriving income from that pro- 
perly in the shape of ad interim co®* 
pensation. The amount of ad interim 
compensation payable to the judgment* 
debtor can be attached and paid to a ce- 
crtc-h older in satisfaction of the decree. 
Th" uncunt of ad interim compensation, 
as soon as it becomes payable ft? £ rT 
intermediary becomes a debt and can pj 
attached and realised in satisfaction 0* 
even a money decree. If the charge » 
on the income, the decree-holder holdiw 
such a charge cannot be in a worse po»* 
tion. Even without attachment he 
enforce hb charge against the income 
irrespective of the fact that the character 
and rature of the Waqf property 
changed. Whatever may be the 
and character of the property it is in*" 
pressed with the trust and does exist, iot 
the benefit of the beneficiaries, in tne 
hands of the Mutawalli, who is under*™ 

obligation to distribute the income in a 

cordarce with the trust. 1964 BUR *"** 
Explained. AIR 1953 Bom 101. RfL °n* 
(Para vi 

(D) Civil P C. (1908) O 21 R 
Joint decree — Decree specifying amoum 
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•due to each plaintiff separately, bat 
damages and cost given cumulatively — 
Decree is joint decree — One decree- 
holder can execute it for the benefit of 
others. 

Where in a single suit two plaintiffs 
obtained a decree in which the Court 
ordered the judgment-debtor to pay to 
the plaintiffs amounts specified separate- 
ly for each but did not specify separately 
the amounts of d ama ges and costs award- 
ed to them. 

Held, it was a joint decree and could 
be executed by one decree-holder for the 
■benefit of the other also. AIR 1932 Pat 
■261, ReL on. (Para 6) 

Cases Referred: Chronological Paras 
(1963) Misc. Appeal No. 56 of 1959, 

D/- 2-5-1963=1964 BUR 234, 
Rsmsaran Das Kashyap v. Kabiraj 
Basudavanand 3. 5 

(1961) Misc. Appeal No. 368 of 1961. 

D/- 27-7-1962 (Pat) 2, 4, 5 

(1958) 1958 BUR 796=ILR 38 Pat 
0 38. Rani Padma Sundari Sahiba 
V. Rani Prabhawati Devi 4, 5 

5(1953) AIR 1953 Bom 101 (V 40 ) = 

54 Bom LR 757. Fatehchand Tara- 
chand v. Parashram Maghanmal 5 
(1948) AIR 1948 Pat 199 (V 35), 

Mt. Prem K.uer v. Ram Lagan 
Rai S 

(1947) First Appeal No. 57 of 1947 
(Pat) 2 

(1945) AIR 1945 Pat 278 (V 32)= 

ILR 24 Pat 245. Debendra Nath 
Giri v. Smt. Trinayani Dasi & 

(1945) AIR 1945 Pat 434 (V 32)= 

ILR 24 Pat 345. Sheo Narain Sahu 
v. Lakhan Sahu = 

(1932) AIR 1932 Pat 261 (V 19)= 

ILR 11 Pat 445. Chandra Chur 
Deo v. Mt Shyam Kumari 6 

Balbhadra Prasad Singh and J. FL Pra- 
sad, for Appellant; S. Sarwar Ali and 
Mabur Rahman, for Respondents. 

JUDGMENT:— This case illustrates 
fhe dictum oi the Privy Council that the 
difficulties of a decree-holder in India 
peal 3 y start after he has obtained a de- 
cree 

2. This is a Miscellaneous Second Ap- 
peal by the judgment-debtor arising out 
of a proceeding under Section 47 of the 
Code of Civil Procedure hereinafter 
to be referred to as the Code. The res- 
pondent obtained a decree against the 
appellant in money suit No. 33 of 1943 
on the 11th October 1947. The appellant 
was the Mutawalli of waqf under which 
the respondents were entitled to main- 
tenance from the properties of the waqf 
as some of the beneficiaries. The respon- 
dents prayed in the suit that a decree 
be passed fer Rs. 8203/10/- against the 
appellant, who was the defendant in the 
cult, with costs and future loss and 
dam age ana if necessary a receiver may 


be appointed for the realisation of the 
amounts to which the respondents may 
be found entitled from the property en- 
tered in schedule 1 of the plaint. As 
many as 30 items of Zamindary proper- 
ties were mentioned in Schedule 1. The 
decree which was passed by the trial 
Court was in the following terms: — 

"It is ordered that defendant do pay 
to the plaintiffs (Rs. 4,354-0-6 to the 
plaintiff no. 1 and Rs; 1849-13-6 to the 
plaintiff no. 2 plus Ra 1237-15-4 as 
damages) the sum of Rs. 7,441-10-4 with 
interest thereon at the rate of 6 per 
cent per annum from the date of judg- 
ment to the date of realization of the 
said sum and do also pay Rs. 990-14-0 
the proper cost of this suit with interest 
at the rate of six per cent per annum 
from this date to the date of realisation.” 

The defendants filed first appeal no. 57 
of 1947 in this court which was dismiss- 
ed some time in the year 1958. Thereafter 
the decree-holders proceeded to realise 
their decretal dues by an execution case 
in which they made a prayer for arrest 
of the judgment-debtor. The judgment- 
debtor objected to the said mode of exe- 
cution. The Courts below rejected his ob- 
jection and he came up in miscellaneous 
Appeal No. 368 of 1961 in this court This 
appeal was allowed by Choudhary J. on 
the 27th July. 1962. On an interpretation 
of the decree with reference to the plaint 
and judgment in the suit it was held that 
the judgment-debtor was not personally 
liable for the payment of the decretal 
dues, as under the decree the decree 
holder had a right to realise the same 
only from the income of the properties 
mentioned in schedule 1 of the plaint In 
other words it was held that there was 
no personal liability of the Mutawalli to 
pay any money to the beneficiaries except 
out of the income of the waqf property. 

3. Thereafter respondent no. 1 filed 
execution case no. 12 of 1963 in execution 
court under Order 21, Rule 15 of the 
Cod? for the benefit of respondent no. 2 
also. Since all the Zamindari Properties, 
which had been mentioned in Schedule 1 
of the plaint were vested in the State 
of Bihar on or before the 1st January, 
1956 under the Bihar Land Reforms Act, 
1950, in the present execution a prayer 
was made for the attachment of the 
amount of ad interim compensation pay- 
able to the Appellant under the said Act. 
The appellant filed Miscellaneous case 
no. 45 of 1963 under Section 47 of the 
Code. Only two points of objection were 
taken into the execution court — (i) that 
the compensation money in question was 
not a debt and so it was not attachable in 
execution oi the money decree and (n) 
that the decree which had been passed 
in favour of the respondents was not a 
joint decree within the meaning of Order 
21, Rule 15 of the Code and hence res- 
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pondent no 1 had no risht to execute 
the decree for realisation of the decretal 
dues payable to respondent no 2. 

Both these 


A. LB. 


2 points were decided against 
the appellant by the learned Additional their vesting 
Subordinate Judge in whose court the 
execution case was pending The first 
point was decided on the author ity of a 
Bench decision of this court to which I 
was a party in Miscellaneous Appeal No 
56 of 1959 which after the execution is 
reported in 1964 BUR 234, Ramsaran 
Das Kashyap v Kabiraj Basudavanand. 

The second point was repelled on the 
ground that the decree in favour of the 
respondents was a Joint decree. The 
judgment-debtor went up In appeal. In 


was not the stand of the appellant in 
the courts below that the decree had 
created a charge on the Zamindari pro- 
perties which could not be executed after 


I may only point out In this connec- 
tion that a c h a r ge created by a decree 
Other than a compromise decree, i3 not 
a charge created by the act of parties or 
by operation of law within the m e ani n g 
of Section 100 of the Act vide Debendra 
Nath Girl v. Smt Trinayanl Dasi, AIR 
1945 Pat 278 and Mb Prem Kuer v Ram 
Lagan Rai, AIR 1948 Pat 199 It has 
been pointed out in those cases that the 
main distinction between the rights of a 
holder of a charge under Section 100 of 


regard to the first point a different stand the Act and a simple mortgagee, that 
was taken. There It was contended that the former cannot proceed against a sub- 
" * ■ *■*“■ sequent bona fide purchaser for value 


the decree was for arrears of mainten- 
ance which was to be realised out of the 


income of certain properties mentioned 
In schedule 1 of the plaint and since 
those properties had been lost to the 
judgment debtor as the same bad vested 
in the State, it could not be realised 
from compensation money payable to 
him as that money was not the income 
of the property. Therefore it could not 
be attached 

The learned Additional District Judge 
has held that the decree was realisable 
from property itself and when that pro- 
perty has ceased to exist It could be 
realised from the compensation that is 
payable on account of the same, no mat- 
ter whether the compensation Is treated 
as profit arising out of that property or 
not. The lower Appellate Court has 
agreed with the execution court with 
regard to second question. The judgment 
debtor has preferred this miscellaneous 
appeal 


without notice of the charge while the 
latter can proceed against him, doe3 not 
apply to a case of a charge created by a 
decree other than a compromise decree. 
A compromise decree as has been 
held In the case of Sheo Naraln 
Sahu v. Lakhnn Sahu. AIR 1915 
Pat 434, creates a charge by an act 
parties and such a charge cannot be en- 
forced against a subsequent transferee 
for value without notice. On principle, 
therefore, I do not see any reason as to 
why a person, who ha3 got a charge of 
maintenance decree against certain pro- 
perties, cannot have the same right as 
that of a simple mortgagee to enforce the 
charge against the substituted security, as 
the compensation money payable in res- 
pect to the zamindari properties. I may 
also add that it has been pointed out in 
the case of Rani Padma Sundari SabRra 
v Rani Prabhawatl Devi 1958 BUR T96 
that where the plaintiff does not ask i° r 
a. decree to enforce the charge but has 
brought the suit merely for a money 
cree for the arrears of allowance, section 
4(d) of the Bihar Land Reforms Act 13 
not a bar to the suit. But, in my opinion 1 
this question does not arise in this case. 


4. In thl3 court Mr Balbhadra Pra- 
sad Singh learned counsel for the appel- 
lant, pressed the first point again in a 
somewhat aifferent form. He submitted 
that In view of the decision of Choudhary 
J„ in Misc ella n e ous Appeal No. 368 of 
1931 (Pat), the decree for maintenance 5. In the present case, the decree* 
was a charge on the Zamindari proper- holder proceeded to execute the decree as 
ties within the meaning of Section 100 of a money decree. He wanted to realize me 
the Transfer of Property Act hereinafter amount by attachment of the ad Interim 
called the Act. Hence the remedy which compensation payable to the Judgment- 
could be available to a mortgagee under debtor. On the authority of the Beflcp 
Sec. 73^ of the Act to claim compensa- decision of this Court in the case report- 


tion amount could not be available to 
a person who had a charge on the pro- 
perty within the meaning of Section 100 
of the Act. I may make it clear here that 
it was neither argued m either of the 
courts below nor before me that the exe- 
cution case cannot proceed in view of 
the provisions of law contained in Sec- 
tion 4(d) of the Bihar Land Reforms Act. 
As a matter of fact neither Mr. Justice 
Choudhary decided that decree in ques- 
tion created any charge over the proper- 
ties nor the decree expressly said so. It 


ed in 1964 BUR 234 this objection wM 
squarely repelled by the execution court- 
There was no further scope to agitate 
this point In that form and that wtne 
reason why the judgment-debtor pres- 
the point in the court of appeal 
also In this Court In quite a different 
form. The answer to the point ro 
form is very simple Firstly, the deci5i 
of Choudhary, J. that the decree 
was passed against the defendants 
a right to the decree-holder to jealise__ 
same only from the income the 
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perties mentioned in Schedule 1 of the 
plaint, was an obiter dictum. The point as 
to whether the decree could be realised 
only from the income of the properties 
or the properties themselves did not fall 
for decision in the proceeding out of 
which Miscellaneous Appeal No. 368 of 
1961 (Pat) had arisen. The only point 
canvassed before and decided by his 
Lordship, Mr. Justice Choudhary, was as 
to whether the judgment-debtor was per- 
sonally liable. 

In the present execution case also the 
point has not been raised in that form 
nor is it necessary to decide it. The ad 
interim compensation, which is payable 
to the judgment-debtor under Section 33 
of the Bihar Land Reforms Act, is not 
really the amount of compensation .in 
lieu of the vested property itself but it 
is paid by way of interest on the amount 
of compensation, the payment of which 
has been deferred. This point has been 
discussed in R. S. Das’s case, 1964 BLJR 
234 referred to above. That being so, the 
ad Interim compensation payable to the 
judgment-debtor is income from the pro- 
perty which stand in a different form 
now, in that, in place of the zamindarl 
properties, the amount of compensation 
payable to the Mutwalli judgment- 
debtor is the property in his hands 
and he is deriving income from 
that property in the shape of ad interim 
compensation. In any view of the matter 
the amount of ad interim compensation 
payable to the judgment-debtor can be 
attached and paid to the decree-holder 
in satisfaction of the decree in question. 

I find no difficulty in taking this view in 
this case. 

It is unnecessary to go to the question 
of charge, the principle of substituted 
security or the question as to whether 
the decree could be realised from the 
corpus of the property which in the 
same form is no longer available. The 
argument on behalf of the appellant was 
that the charge created by the decree in 
this case was on the income of the pro- 
perty. If it was so, Shah J. has decided 
in the case of Fatehchand Tarachand v. 
Parashram Magh anm al, AIR 1953 Bom 
101, applying the principles of. many 
English decisions, that even in this coun- 
try a charge on future property operates 
upon such property as soon as it comes 
into existence. In R. S. Das’s case, 1964 
BLJR 234 it has been held that the 
amount of ad interim compensation, as 
soon as it becomes payable to the ex in- 
termediary, becomes a debt and can be 
attached and realised in satisfaction of 
even a money decree. If the charge is 
on the income, the decree-holder, hold- 
ing such a charge cannot be in a worse 
position. Even without attachment he can 
enforce his charge against the income 
Irrespective of the fact that the character 
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and nature of the Waqf property had 
changed. Whatever may be the form and 
character of the property, it is impress- 
ed with the trust and does exist, for the 
benefit of the beneficiaries, in the hands 
of the Mutwalli, who is under an obli- 
gation to distribute the income in accord- 
ance with the trust. 

6. _ The second point has no substance 
in view of a Bench, decision of this Court 
in the case of Chandra Chur Deo v. Mt. 
Shyam Kumari, AIR 1932 Pat 261 where 
Fazl Ali J. (as he then was) has pointed 
out at p. 265 that the term "joint decree” 
is wide enough to apply to a case where 
the rights of several parties have been de- 
termined by one and the same decree. The 
facts and views of the court below in 
this regard were quoted with approval 
on that page which indicate that almost 
under identical circumstances the decree 
was held to be a joint decree for the pur- 
pose of Order 21, Rule 15 of the Code. 
I may also point out in this case that al- 
though the . amounts of maintenance was 
specified separately as payable to plain- 
tiffs 1 and 2, there was no such specifi- 
cation made in regard to the amount of 
damages and costs decreed in favour of 
the two plaintiffs. Even in regard to the 
amounts of maintenance and damages, the 
total amount of Rs. 7000/- and odd was 
mentioned. In my opinion, the decree 
in question was clearly a joint decree 
which could be executed by one decree- 
holder for the benefit of the other also. 

7. In the result, I find that there is no 
merit in this appeal and it is accordingly 
dismissed with costs. 

BDB/D.V.C, Appeal dismissed. 


AIR 1969 PATNA 165 (V 56 C 44)' 

TARKESHWAR NATH AND 
B. N. JHA, JJ. 

Sayedabad Tea Co. Ltd., Puraea, Ap- 
pellant v. State of Bihar, Respondent 

A. F. O. O. Nos. 283 and 285 of 1963, 
D/- 17-5-1968, against order of Dist J., 
Pumea, D/- 9-7-1963. 

Bihar and West Bengal (Transfer of 
Territories) Act (40 of 1956), Ss. 47 and 
17 — Applicability of S. 47 — Land Ac- 
quisition case — Acquired lands trans- 
ferred from Bihar State to State of West 
Bengal — Appeal against compensation 
claim pending in Patna High Court 
decided after the appointed date under 
Act — Execution of decree by Court in 
Bihar State refused — Refusal valid — 
(Civil P. C. (1908), Preamble and S. 47). 

Where lands acquired by Bihar State 
had been transferred to the State of West 

IL/KL/D634/68 
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Bengal by the Bihar and West Bengal 
(Transfer o! Territories} Act and an ap- 
peal against the compensation claim, 
pending in Patna High Court on the ap- 
pointed date under the Act, had been 
decided after such date, refusal to exe- 
cute the decree by a court in Bihar State 
Is correct (Para 12) 

Where a deeming provision is made 
In a statute, the State of things will have 
to be assumed though such things do not 
exist and the rights of the parties will 
have to be determined on such imaginary 
things AIR 1953 SC 244 & ) 952 AC 109. 

& AIR 1959 SC 252. Foil. AIR 1936 PC 
49 & (1959) ILR 38 Pat 177 & Am 1958 
Pat 630 (FB) Ret on. (Para 10) 

Since the decree passed in the land 
acquisition case had been appealed against, 
the decree was subjudice in Patna High 
Court, and did not become final till the 
High Court decided the appeal. Therefore 
It cannot be said there was no legal pro- 
ceeding pending at the appointed date 
The Patna High Court had jurisdiction 
under S 17 to decide the appeal pending 
before It on the appointed date and there- 
fore the decree passed by the High Court 
was a good decree to be given effect to. 

(Para 11) 

Though the executing court has no 
Jurisdiction to go behind the decree and 
has to execute It as It stands, for the 
purpose of execution It has to construe 
the decree. 

The executing court while refusing to 
execute the decree did not go behind 
It but considered whether the decree 
holder had a right to execute It against 
Bihar State construing the decree in the 
light of S 47 The executing court was 
right In holding that the State of West 
Bengal would have to be read In the 
decree under execution In place of Bihar 
State, by a legal fiction. (Paras 3 and 12) 

It Is not necessary that a provision has 
to be made m the Act as to the liabi- 
lities ol the Stale of West Bengal In such 
circumstances. The rights and liabilities 
as to any property transferred to the 
State of West Bengal are created by the 
decree of the High Court under the Civil 
P C. and by the relationship of decree- 
holder and judgment-debtor between the 

r ties. Since on the construction of 
47 the State of West Bengal will be 
deemed to be the Judgment-debtor. It 13 
that State which Is liable to pay the 

decretal dues. (Para 13) 

Under the Act there Is nothing to indi- 
cate that the liabilities of the two States 
In euch a case will be joint and several. 
AIR 1964 Madh Pra 213. Dist. and ExpL 
AIR 1964 SC 1658 & AIR 1967 SC 40. 

Dist (Para 14) 

Thus the decree cannot be executed in. 
a court In Bihar State and as such the 
refusal to execute Is correct. (Para 12) 


Cases Referred: Chronological Pam 

(1967V AIR 1967 SC 40 (V 54)-* 

(1966) Supp SCR 81, Firm Band- 
char Premsukhdaa v. State of 
Rajasthan 16 

(1964) AIR 1964 SC 1658 (V 51)“ 

(1965) 1 SCJ 243. Amar Chand 
Butai) v Union of India 25 

(1964) AIR 1964 Madh Pra 213 
(V 51) -1964 MPU 854. State of 
Madhya Pradesh v Akbar All 14 

(1959) AIR 1959 SC 352 (V 46)“ 

(1959) Supp (1) SCR 394, Commr. 
of Income Tax, Delhi v S. Teja 
Singh 5 

0959) 1959 BUR 61 -ILR 38 Pat 
177 Md. Obais v The Slate T 

0958) AIR 1958 Pat 630 (V 45)“ 

1958 BUR 559 (FB). Sukhdeo 

Das v Kashi Prasad " 

0953) AIR 1953 SC 244 (V 40)- 
1053 Cn U 1094. Stale of Bom- 
bay v Pandurang Vinayak 1 

(1952) 1952 AC 109-1951-2 All ER 
587. East End Dwelling Co Ltd. 
v Finsbury Borough Council * 

(1936) Am 1936 PC 49 (V 23)— 63 
Ind App 47. K. C. Mukheijee 
v Ramratan Kuer 0 

R. S. ChatterJI and H. R. Das, for Ap- 
pellant K. P Verma (Standing Counsel), 
for Respondent. 

B. N. JHA, J. These three miscella- 
neous first appeals by the decree-holder, 
which arise out of three execution cases, 
are directed against the order of the Dis- 
trict Judge. Pumea, dated July 9 1QS3, 
dismissing the execution cases filed by 
the appellants. 

2. Proceedings were started sonw^ 
time before 1951 by the Special Land 
Acquisition officer. North Bihar Range, 
Muzaflarpur, for the acquisition of three 

E ieces of land belonging to the decree- 
older for the purposes of the Assam 
Access Road. The lands appertained to 
touri No 30 of the Pumea Collectorate, 
situated in village Madati The Land Ac- 
quisition Officer determined the compen- 
sation payable to the appellant In re^Pf?" 
of its lands but it was not satisfied wWi 
the valuation made by the said 
Hence It filed three applications under 
Section 18 of the Land Acquisition act 
for making reference to the court for 
determination of the amount of con 3* ,e jt 
ration which gave rise to the three lanes 
acquisition cases Nos. 22, 23 and 24 « 
1951 of the Court of the Additional 
trict Judge. Pumea. The appellant 
drew the compensation money as [deter- 
mined by the Land Acquisition P‘ ]iceI ', 
The Additional District Judge increa-eu 
the compensation In respect of 
of the appellant by his Judgment an 
decree dated May 7 1954. The StateOi 
Bihar filed three first sppote ®m“ y ' 
F A. Nos. 358, 360 and 359 of 1054 to the 
High Court against the judgment and oe- 
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crees passed In the aforesaid three land 
acquisition cases. Thereafter, the Bihar 
and West Bengal (Transfer of Territories) 
Act, 1956 (Act XL of 1956) was passed by 
the Parliament by virtue of which the 
portion of Pumea district where the ac- 
quired lands are wholly situated, was 
transferred to the State of West Bengal 
with effect from the appointed date i. e. 
November l, 1956. The aforesaid three 
first appeals of the State of Bihar were 
pending in the Patna High Court on the 
appointed date. They were subsequently 
decided by the High Court on March 8, 
1960 and the appeals were dismissed with 
Costs. The appellants, thereafter, filed 
money execution cases Nos. 1. 2 and 3 of 
1951 in the Court of the Additional Dis- 
trict Judge. Pumea. for the recovery of 
the amount of compensation which was 
determined by the Additional District 
Judge, payable to the appellant over and 
above the compensation as determined 
by the Land Acquisition Officer together 
with costs and interest as allowed by 
the Additional District Judge and the 
High Court 

The respondent State of Bihar, filed 
objections to the execution of the decrees 
under Section 47 of the Code of Civil 
Procedure which gave rise to miscella- 
neous cases Nos. 85. 86 and 87 of 1962. 
The contention of the respondent was 
that the territory within which the ac- 
quired lands lay. had been transferred to 
the State of West Bengal and. as such, 
the State of Bihar was not liable for the 
amount of compensation and costs in 
respect of those lands. The learned Dis- 
trict Judge upheld the contention of the 
respondent, allowed the miscellaneous 
cases and dismissed the three execution 
cases filed by the decree-holder appel- 
lant. Hence the decree-holder has filed 
the three miscellaneous appeals in this 
Court. 

As common question of law and facts 
arose to be determined by the Court be- 
low in the three miscellaneous cases, they 
were tried together and one Judgment 
was passed in respect of all of them. In 
this Court also the three appeals have 
been heard together and this judgment 
will govern them all 

3. Learned counsel for the appellant 
submitted that the executing court had 
no jurisdiction to go behind the decrees. 
The three decrees under execution show 
that the appellant is the decree-holder 
and the State of Bihar is the judgment- 
debtor which is liable to pay the decretal 
amount to the appellant Hence the court 
below should have executed the decrees 
as they are, and it is not justified in 
refusing to execute the decrees. It. is 
difficult for me to accept this contention 
of learned counsel for the appellants. It 
is no doubt true that the executing court 
has no jurisdiction to go behind the de- 


cree and it has to execute it as it stands, 
but for the purpose of executing the 
same, the court has to construe the de- 
cree. 

The court below has construed the de- 
cree in the light of Sections 17 and 47 
of the Bihar and West Bengal (Tr ans fer 
of Territories) Act, 1956. (hereinafter 
referred to as the Act) and has come to 
the conclusion that though the State of 
Bihar figured as the judgment-debtor in 
the decrees under execution and is liable 
for the payment of compensation but in 
substance, the State of West Bengal is 
the actual judgment-debtor under the 
three decrees and the appellant should 
have executed the decrees in a Court 
within the jurisdiction of the State of 
West Bengal and not in a court in the 
State of Bihar. Section 47 of the Act runs 
as follows: — 

"Where immediately before the ap- 
pointed day the State of Bihar is a party 
to any legal proceedings with respect to 
any property, rights or liabilities trans- 
ferred to the State of West Bengal under 
this Act that State shall be deemed to be 
substituted for the State of Bihar as a 
party to those proceedings, or added as 
a party thereto, as the case may be. and 
the proceedings may continue according- 
ly.” 

4. Learned counsel for the respondent 
submitted that the use of the words 
"shall be deemed to be substituted for 
the State of Bihar” is very significant. 
An imaginary state of things was created 
by making such provision in the Act 
Though the State of Bihar was the ap- 
pellant in the first appeals before the 
High Court on November 1, 1956. it would 
be read as the State of West Bengal by 
legal fiction. Fiction, as defined in Corpus 
Juris, Volume 25. page 1036. is: 

"A legal assumption that a thing is 
true which is either not true or which is 
probably false as true: as assumption or 
supposition of law that something which 
is or may be false is true, or that a State 
of fact exists which has never really 
taken place, an allegation in legal pro- 
ceedings that does not accord with the 
actual facts of the case, and which may 
be contradicted for every purpose, except 
to defeat the beneficial and for which 
the fiction is invented and allowed.” 

By such legal fiction the executing 
Court has to treat the decrees as 
decree between the appellant as de- 
cree-holder and the State of West 
Bengal as the judgment-debtor and, 
thereafter, all the consequences of 
the imaginary state of things would 
follow. Hence, learned counsel for the 
respondent submitted that the court be- 
low was right in giving effect to the 
deeming provision made under Section 47 
of the Act Such deeming provision, as 
made here, has been the subject matter 
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"On and from the date of vesting all 
lands used for agricultural or horticuL- 
tural purposes, which were in khas pos- 
session of an intermediary on the date 
of such vesting, including . . . ... . sna i l , 
subject to the provisions of sections 7A 
and 7B be deemed to be settled bv the 
State with such intermediary and he 
shall be entitled to retain possession 
thereof and hold them as a raiyat imder 
the State having occupancy rights in 
respect of such lands subject to the pay- 
ment of such fair and equitable rent as 
may be determined by the Collector in 
the prescribed manner •*•••• 

Though the State, after the vesting did 
not settle the lands in khas possession of 
the intermediary but the provision is 
made in the section that such settlement 
in favour of the ex-intermediary by the 
State of Bihar will be assumed by ,the 
words "shall be deemed to be settled by 
the State” and a new relationship of 
landlord and tenant between the State 
of Bihar and the ex-intermediary was 
created. 

9. While Interpreting the provision of 
Section 6(1) of the Bihar Land Reforms 
Act the Full Bench of this court in Sukh- 
deo Das v. Kashi Prasad, AIR 1958 Pat 
630 held that a statutory settlement with 
the intermediary by the State of .Bihar 
of the bakasht land in his khas posses- 
sion on the date of the vesting of the 
estate is assumed to be made. 

10. Learned counsel for the respon- 
dent placed before us several decisions 
wherein the question of legal fiction was 
considered. It is not necessary to refer 
them here. It is now well settled that 
where deeming provision is mademthe 
statute, the state of things will have to 
be assumed, though such things do not 
exist and the rights of the partieswiLi 
have to be determined on such imaginary 

things. , _ 

11. It is not disputed that the Patna 
High Court had jurisdiction to decade the 
'first appeals Nos. 358, 359 and 360 of 
1954 pending before it on November 1, 
1956, by virtue of Section 17 of the 
Act. Therefore, the decrees passed by 
the High Court in the aforesaid first ap- 
peals are good decrees to be given effect 
to. Learned counsel for the appellant 
submitted that there was no legal pro- 
ceeding pending at the appointed date 
The land acquisition cases Nos. 22, 23 and 
24 of 1951 had been already deaded on 
Flay 7, 1954 and as such, section .47 of 
the Act has got no application in the 
present case. 

This argument of learned counsel loses 
sight of the fact .that the decrees passed 
in the land acquisition cases Nos. 22, 23 
and 24 of 1951 were still sub ludice in the 
High Court as the State of Bihar filed 
first appeals against the aforesaid decrees 
and as such, the decrees had not become 


final till the High Court pronounced its 
judgment on March 8, 1960. It is true 
that the High Court dismissed the appeals 
with costs but the decrees of the court 
below merged into those of the High 
Court which are now to be executed. 

12. For the reasons stated above, in 
my opinion, the learned District Judge 
while refusing to execute the decrees did 
not go behind them but considered whe- 
ther tiie decree-holder has got a right 
to execute the decree against the State 
of Bihar on the construction of the decree 
in the light of Section 47 of the Act and 
he was right in holding that the State of 
West Bengal will have to be read in the 
decrees under execution in place of the 
State of Bihar. 

13. Learned counsel for the appellant 
contended that there is no provision in 
the Act as to the liabilities of the State 
of West Bengal in such circumstances. 
In my opinion, it is not necessary to 
make any such provision in the Act The 
rights and liabilities with regard to any 
property transferred to the State of West 
Bengal are created by the decrees of the 
High Court, under tiie provisions of the 
Code of Civil Procedure and by the rela- 
tionship of decree-holder and judgment- 
debtor between the parties. The appel- 
lant being decree-holder is entitled to 
recover the decretal dues from the judg- 
ment-debtor but now the question arises 
as to who is the judgment-debtor in these 
cases. On the construction of Section 47 
of the Act I have held above that the 
State of West Bengal would he deemed 
to he the judgment-debtor in these cases 
and as such, it is the State of West 
Bengal which is liable to pay the decre- 
tal dues of the appellant decree-holder. 

14. Learned counsel for the appellant 
lastly submitted that the liabilities of the 
State of Bihar and the State of West 
Bengal are joint and several and the ap- 
pellant is entitled to recover the decretal 
dues from either of them. In this case, 
it is admitted that the territory within 
which the acquired lands fall, has been 
wholly transferred to the State of West 
Bengal Under the scheme of the Act, 
there is nothing to indicate that the lia- 
bilities of the two States in such a case 
would be joint and several. Learned 
counsel drew our attention to the obser- 
vation made while construing section 87 
of the States Reorganisation Act, 1956, by 
V. R. Newaskar, J., in State of Madhya 
Pradesh v. Syed Akbar Ali Syed Ahmad 
Ah, AIR 1964 Madh Pra 213 at p. 214 
which runs as follows: — 

"It may he that the deposit made by 
the plaintiff can fall in the category' of 
civil deposit and the liability of the depo- 
sitee State may also arise by reason of 
the very wide language used in the sec- 
tion but that does not exclude the na- 
tality which is created by S. 87. All that 
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it will mean. Is that the depositor may 
either go to the existing depositee State 
and claim back the deposit under S 84 
or may go to the successor State and 
Halm back the deposit on performance 
of the contract which had at least partly 
been performed after the Sironj Sub 
Division had been Included In the suc- 
cessor State on the strength of S 87 
There are no words in either Section 87 
or Section 84 to exclude the liability of 
the successor State with reference to a 
contract regarding deposits made In the 
existing State. After the plaintiff Is given 
his dues it is open for the two States to 
adjust their mutual rights and obligations. 
The plaintiff ought not to be made to go 
from post to pillar for this." 

In that case, their Lordships of the 
Madhya Pradesh High Court were cons- 
truing the effect of Sections 84 and 87 
of the States Reorganisation Act in re- 
gard to the contract made before the ap- 
pointed date by the Divisional Forest 
Officer of Rajasthan State and under the 
terms of the contract a sum of Rs. 5130/- 
was deposited by way of cash security in 
the Raiasthan Treasury After the ap- 

g Dinted date, that territory fell in the 
tate of Madhya Pradesh. The plaintiff 
brought a suit for the recovery of the 
aforesaid sum of Ra 5130/- against the 
successor State of Madhya Pradesh. The 
matter came up for consideration before 
the High Court of Madhya Pradesh. The 
main judgment in that case was delivered 
by Sharma J with which Newaskar, J. 
agreed, Sharma J held as follows; 

"Section 87 clearly lays down that 
where before the appointed day an exist- 
ing State has made any contract In the 
exercise of its executive power for any 
purposes of the State, that contract 
shall be deemed to have been made 
in the exercise of the executive 
power of the successor State, In 
a case where there is only one successor 
State. The result would be that by a legal 
fiction the State of Madhya Pradesh is 
substituted as a party to the present con- 
tract from the point of time when the 
contract was made on behalf of the 
State of Rajasthan. In thl3 context It ap- 
pears to be clear that all the rights and 
liabilities which bad accrued under the 
contract before the appointed day have 
thereafter become the rights and liabi- 
lities of the State of Madhya Pradesh.** 

It was held in the case that the State 
of Madhya Pradesh was the successor 
State under the terms of Section 87 of 
the States Reorganisation Act The obser- 
vation made by Uerwaskar. J Is in the 
nature of obiter Moreover. Newaskar. J 
was considering the effect of Section 84 
of that Act which provided as to which 
of the States would be liable for the 
deposit made before the appointed day. 


No question of joint and several liabilities 
arises in the present case on the construc- 
tion of the decrees under execution. The 
decision cited by learned counsel does not 
support his contention rather it supports 
the contention of the respondent that by 
legal fiction, the State of West Bengal is 
to be regarded as the judgment-debtor 
and the dec re e-holder has to execute the 
decree against the State of West Bengal 
in a court of competent Jurisdiction and 
the decrees could not be executed In tha 
court of the District Judge. Pumea. 

15. Learned counsel drew our atten- 
tion to a decision of the Supreme Court 
in A mar Chand Butali v Union of India, 
AIR 1964 SC 1658 wherein it was point- 
ed out that recognition of the claim mada 
against the former Indian State by tha 
successor State L e. the Union of India 
can be proved by the claimant either 
by express acknowledgment or recogni- 
tion or may even be established on rele- 
vant facts and circumstances which may 
lead to the inference of such recognition. 
In other words, recognition ol such a 
claim can be either express or Implied 
and in the latter clas3 of cases the in- 
ference as to recognition may be drawn 
legitimately from facts and circumstances 
which reasonably support such an in- 
ference. 

In that case, the question arose how 
far the claim against the former Indian 
State of Jabalpur could be enforced 
against the Union of India after ig 
merger It was held therein that it all 
depended upon how far the claim of the 
plaintiff was recognised by the Union of 
India which was the successor State, In 
the present case, the decree-holder’s data 
has not been recognised by the State ol 
Bihar It was submitted on behalf of tha 
appellant that in the High Court, the 
State of Bihar never repudiated Its liabj- 
hty in the three first appeals. In my opi- 
nion, it was not necessary to do so because 
the State of Bihar was fighting the bat- 
tle of the State of West Bengal Tbs 
State of Bihar was disputing the data 
of the decree-holder for Increasing the 
amount of compensation and that was 
the subject matter of the first appeals. 
The mere fact that the State of Bihar 
did not repudiate the claim of the decree- 
holder, it cannot be said that the State 
of Bihar acknowledged the liability d 
the decree-holder Hence, this case has 
got no application to the facts of the 


16. Learned counsel for the appdtad 
elso placed before us a decision of the 
Supreme Court in Firm Banddhar Prem- 
sukhdas v State of Rajasthan, AIR IS® 7 
SC 40 where also a similar question arose 
as to the enforcement of claim against 
the native State of Bharathpur which 
subsequently merged in the Union os 
I n d i a against th<=» successor State i- ®* 
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Union of India. It was held therein that 
the claim could only be enforced to the 
extent the successor State was prepared 
to honour the liability of the former 
State under the contracts entered into 
by it Hence, this case has also got no 
application in this case. 

17. In the result all the contentions 
raised by learned counsel for the appel- 
lant fail and, accordingly, the appeals are 
dismissed but in the circumstances of the 
case, there will be no order as to costs. 

18. T MIKES II W Alt NATH, J I 
agree. 

JRM/D.V.C. Appeals dismissed. 


AIR 1969 PATNA 171 (V 56 C 45) 

U. N. SINHA, J. 

Jadunandan Mandal and others. Appel- 
lants v. Hitlal Mandal and another. Res- 
pondents. 

A. F. A. D. No. 734 of 1963. D /- 16-5- 
5968, from decision of 1st AddL Sub. J„ 
Pumea, D /- 29-5-1963. 

T. P. Act (1882). S. GO — "A” put In 
possession of mortgage property by mort- 
gagee after purported redemption of usu- 
fructuary mortgage — A claiming as 
being in possession not only of mort- 
gagee’s right but also adverse to mort- 
gagor — B claiming declaration of his 
title to and confirmation of Ms posses- 
sion of mortgage property but bis posses- 
sion of property not accepted although 
his title to property by virtue of auction 
purchase accepted — Held. B being pur- 
chaser of equity of redemption of usu- 
fructuary mortgage, was entitled to ob- 
tain possession of mortgaged property as 
against A without redeeming mortgage 
in favour of mortgagee; AIK 1960 Pat 
174 & (1902) IER 27 Bom 43. Rel.on: AIR 
1923 Pat 592 & AIR 1929 Pat 639. Ref. 

(Paras 4, 6) 
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JUDGMENT : — This appeal has been 
preferred by the plaintiffs and it has 
been placed for hearing before me on a 
difference of opinion between two of the 
learned Judges of this Court, Ramratna 
Singh, J. has held that the plaintiffs can- 
not recover possession of the suit land 
without redeeming a mortgage of the 
year 1917, and Anwar Ahmad, J. has 
held that the suit cannot be defeated on 
the ground that it was not framed as a 
suit for redemption. The learned Judges 
has stated the point of difference thus: — 
"As there is difference of opinion be- 
tween us regarding a legal question, viz., 
whether the purchaser of equity of re- 
demption of a usufructuary mortgage can 
obtain possession of the mortgaged pro- 
perty without redeeming the mortgage 
or not and the result of the present case 
depends on that question, it may be plac- 
ed before the Hon’ble the Chief Justice 
for being heard and decided by another 
Hon’ble Judge.” 

2. The relevant facts are as follows: 
The plaintiffs alleged that one Kan chan 
Mandal. father of defendants 1 and 2, 
was the occupancy raiyat of Cadastral 
Survey Khata No. 1485, consisting of 
Cadastral Survey Plots Nos. 2440 and 
2443. He had sold plot no. 2440 to Anuplal 
MandaL father of the plaintiffs and plot 
no. 2443 to one Madhuram Singh by oral 
transactions. The vendees had come in 

E ossession. but the landlord, namely, Raj 
•arbhanga had instituted a rent suit in 
1925 against the present defendants as 
tenants, as the holding was not transfer- 
able without the landlord’s consent and 
no consent of the landlord had been ob- 
tained for the oral transfers. A decree 
had been obtained by the landlord in 
1926 which was put in execution. In 1928 
the holding was sold and it was pur- 
chased by Anuplal and Madhuram. The 
sale was confirmed and Anuplal continu- 
ed in possession of plot no. 2440. It was 
alleged that rent had again fallen due 
and the landlord brought another rent 
suit in 1929, impleading defendant no. 1 
and the purchasers of 1928. This suit was 
a^gain decreed and was put , into execu- 
tion. It was alleged that no auction pur- 
chasers had paid the decretal amount to 
the Raj Pleader and obtained a receipt 
from him. But their names were not 
mutated in the landlord’s Sherista, be- 
cause of illegal demands of nazrana by 
the employees of the Raj and rent 
used to be paid in the name -of 
Kanchan MandaL Anup Mandal is said to 
have died in 1955 and the present plain- 
tiffs contended that they remained in pos- 
session of plot no. 2440. It was alleged 
that during the recent survey and settle- 
ment operations Anuplal was recorded as 
a tenant with respect to plot no. 2440, 
with a note made in the remarks column 
as against revisional survey plot no. 6711 
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that it was In wrongful possession of 
defendant no 1. Thereupon an objection 
was raised by this defendant under sec- 
tion 103A of the Bihar Tenancy Act and 
decision was given in his favour, holding 
that he was in possession of revisions! 
survey plots nos. 6710 and 6711, corres- 
ponding to Cadastral Survey Plot No. 
2440 Hence the plaintiffs instituted this 
suit, after draft publication of revimonal 
survey records. During the pendency of 
the suit there was final publication and 
the defendants were shown In the survey 
record-o I- rights to be occupancy raiyate 
of revisonal s u r ve y plots nos. 6710 and 
6711 of revisional Khata no. 3303 The 
plaint was accordingly amended and the 
suit at the tune of trial became a suit 
for a declaration that the entry in the 
record of rights was incorrect and for a 
declaration of the plaintiffs’ title to and 
confirmation of their possession of the 
dignuied land In the aJtemabvr, the 
plaintiffs claimed a decree for recovery 
of possession. There was also a claim for 
permanent injunction restraining the 
defendants from interfering with the pos- 
session of the plaintiffs. 

3. In substance, the defendants' case 
was as follows 

The alleged purchase by the predeces- 
Gor-m-mterest of the plaintiffs at the 
auction sale of 1928 was denied. The al- 
leged transactions In execution, of the 
rent suit of 1929 were denied. It was con- 
tended that in 1917 Kanc ha n Mandal had 
executed a registered Sudbharna bond In 
respect of plot no. 2440 to one Govind 
Singh and put him in possession. It was 
alleged by the defendants that they re- 
deemed this Sadbharoa in 1947 and since 
then they were in possession. The rent 
suits of 1925 and 1929 were said to be 
collusive and fraudulent transactions. It 
was contended that the case under sec- 
tion 103A had been rightly derided. They 
also claimed that even if the p lain tiffs 
had any title, it had been extinguished 
by lapse of time, as they were never In 
possession. 

4. This suit was decreed by the 
trial Court and the plaintiffs’ pos- 
session was confirmed and the de- 
fendants were restrained from going 
upon the disputed land, but on 
appeal, the decree has been set 
aside and the suit has been digmiowi 
The conclusions of the court of appeal 
below on the facts and circumstances of 
the case have been mentioned seriatim by 
Ramratna Singh, J in paragraph 2 of his 
judgment The main findingg are that 
Kanchan Mandal had given the disputed 
land in usufructuary mortgage to Govmd 
Singh on the 15th May, 1917. and the 
mortgagee was la possession until 1947, 
when the present defendants had pur- 
ported to redeem that mortgage. The 
plaintiffs' possession was not accepted al- 


though their title to the disputed lard 
by virtue of the auction purchase in 1928 
(not by the alleged earlier oral sale) was 
accepted. In short, the defendants have 
been held to have come in possession by 
the purported redemption of the year 
1947, 

5. Upon these conclus i ons of the court 
of Appeal below, Ramratna Singh, J has 
held that the defendants had not legally 
redeemed the mortgage In 1947, although 
they vrere in possession since then. The 
usufructuary mortgage of the year 1917 
thus been held to be an obstacle to 
the success of the plaintiffs’ claim for 
possession In this suit. His Lordship 
has distinguished a decision of 
Kauhaljra Singh, J., In the case of Sar- 
Jug Devi v Dulhln KIshori Kuer, AIR 
I960 Pat 474, by citing other decisions 
In hlg judgment. Anwar Ahmad, J has, 
on the other hand, relied upon Sarjug 
case, holding, that, the plaintiff 
ere entitled to a decree for possession. 
Ignoring the p ur ported redemption by 
the defendants and without impleading 
Govind Singh, the mortgagee. 


6. Sri J C. Sinha. appearing lor the 
appellants has contended that the prin- 
ciple laid down In Sarjug Devis case 
£h°uld be followed and he has also re- 
lied upon the case of Dig amber Sridnar 
v Ramratan Raghunath, AIR 1947 Bom 
471, wherein a decision of the Pnvy 
Council reported In (1905) IU5 32 Cal 
29 Q, KUarajmal v Dalm has been refer- 
red to Sri Shreenath S in g h appearing for 
the respondents has contended that R^m" 
ratna Singh, J. has lightly distinguished 
Sarjug Devi's case, AIR 1960 Pat 474 and 
that on two other derisions referred to 
by Ramratna Singh, J., namely, the 
cases of Blnanand Sawase v Thuroo 
M^hto, AIR 1923 Pat 592, and Dubraj 
2£*hto v Lain Sahal. AIR 1929 Pat 639, 
th% plaintiffs* suit for possession In the 
a bounce of Govind Singh is bound to 
fall, on the assumption that the Sua- 
bhfcrna mortgage of 1917 was stiH out- 
standing. Having heard the learned coun- 
sel for the parties I am of the opinion 
thrit the principle enunciated by Kanhaiya 
Suigh, J In Sarjug Devi’s case, AIR I960 
R a t 474 should be followed, even U the 
original mortgagee namely, Govind Sm2 a 
j 3 not a tarty to this litigation. Accord- 
to Sri Shreenath Sin gh, there is an- 
other distinction between the Instant 
c^e and Sarjug Devi’s case and It ism 13 
th^t the plaintiffs’ case of dispossessed 
has been negatived. But, In my opinion, 
this distinction will not make any du . 
fo>ence in the facts of this case, as tbs 
defendants have contended In this suKi 
that they were put In possession oyj 
G<mnd Singh, after a purported redemP-j 
bon. According to the defendants, thej 
mortgage bond had also been made erven 
to them In 1947 by Govind Singh on thlM 
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I purported redemption. The fact that the 
plaintiffs had never come in actual pos- 
session can also make no difference, as 
the case of the defendants, before the 
Revenue authorities as also in this suit 
have consistently been a denial of the 
right of the plaintiffs as holders °f ths 
equity of redemption. It is dear from 
'Exhibit E, the order under Section lUdfl. 
of the Bihar Tenancy Act, that, the. defen- 
dants had daimed to be tenants m pos- 
session by virtue of redemption of the 
usufructuary mortgage of the year 1917. 
The plaintiffs’ title by auction sale was 
challenged, but of course, tiie question of 
title was left open by the Revenue autho- 
rities. In my opinion, there was no other 
alternative for the plaintiffs tiian to in- 
stitute this suit for continuation or re- 
covery of possession as against the aeien- 
dan ts. In my opinion, neither the decision 
reported in AIR 1923 Pat 592, nor the 
one reported in AIR 1929 Pat 639 nega- 
tives this conclusion. Both these demons 
have been considered by ^ 

High Court in the case reported in AU* 
1947 Bom 471 and the true criterion has 
“era Md torn therein. It has been 
stated that if the true owner of a pro- 
nertv is not in possession, and his mort- 
gaged is, the possession of another person 
following that of the mortgagee cannot 
he presumed to be without any right. He 
may he an assignee of the mortgagee o 
he may be an adverse claimant to the 
mortgagee's right. But, in the instant 
case, the defendants have always been 
claiming as being in. possession, not only 
jof the mortgagee’s nght butalsothat^f 
the mortgagor. That is to ^ 
dants daim to be in TMSsessi o n adverse 

to the mortgagor and this the holdera of 

the eauity of redemption came to Know 
in the proceeding before the Revenue 

authorities. Therefor^ there ^ tMs 
temative for them than to institute tins 
suit against the present defendants for 

appropriate reliefs. In my fj^frara- 
principle laid down in the case of Tara 
bai v. Venkatarao, (1902) ILR 27 Bom 
43, and followed by Kanhaiya Smgh J. 
in Darius Devi’s case is fully applicable 
£ cak The ddarfmWg™ 

of the ouster of the presentplamtiffsas 
holders of the equity of redemption has 
certainly made it incumbent upon the 
plaintiffs to institute this smt, as ^ 
stated in Tarahai’s case. Having, given 
due consideration to the ^“konsof 
the learned counsd for the. Parties aris- 
ing on the difference of opinion enumerat 
ed by the learned Judges of this Court 
in this case, I am of the opinion that vhe 
plaintiffs being purchasers of the equity 
of redemption of the usufructuary mort- 
gage are entitled to obtain possesion of 
the mortgaged property as against the 
defendants, without redeeming the mort- 
gage in favour of Govind Singh of the 
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year 1917, on the other facts established] 
in this case. 

7. Although I have held that the 
plaintiffs are entitled to obtain possession 
of the disputed property. The decree of 
the trial court cannot be affirmed, be- 
cause the court of appeal below has 
come to the finding of fact that the plain- 
tiffs had never come in actual possession 
and that the defendants were in posses- 
sion since 1947. I am of the opinion, that, 
there is no bar to allowing the alternative 
prayer of the plaintiffs for recovery of 
possession. The appeal is, therefore, al- 
lowed and the plaintiffs* suit decreed for 
recovery of possession of the disputed 
property. According to the views of 
both the learned Judges of this Court, 
the parties will bear their own costs 
throughout. 

MBR/D.V.C. Appeal allowed. 
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State of Bihar, Appellant v. Amulya 
Ratan Pathak, Respondent. 

Govt Appeals Nos. 1 and 2 of 1966, D/- 
7-5-1968, from decision of AddL S. J., 
Dhanbad, D /- 25-9-1965. 

(A) Penal Code (1860), S. 409 — "En- 
trusted with property” — Loans advanc- 
ed by bank to members of co-operative 
society — Loans realised by society to be 
repaid to bank — Secretary of society 
failing to deposit realised amounts — 
Secretary liable under S. 409. 


Where loans advanced by a bank to 
members of a co-operative society, are to 
be realised by the society and repaid to 
the bank and the secretary of the society 
fnilg to deposit the amounts realised, he 
is liable under S. 409, Penal Code. 

(Para 17) 

The secretary works merely as an 
agent of the bank for advancing and rea- 
lising the loans. The amounts received 
by him from the loanees are an entrast- 
ment on behalf of the bank and his fail- 
ure to account for those amounts renders 
him liable under S. 409. It cannot be 
said that the relationship between the 
bank and the society is that of a credi- 
tor and debtor and that the secretary will 
be liable civilly and not criminally. Cri- 
minal Appeal No, 606 of 1959 D/- 21-11- 
1961 (Pat), Dist. (Para 17) 

(B) Co-operative Societies — Bihar and 
Orissa Co-operative Societies Act (G of 
1935), S. 40 — Prosecution of secretary 
of Co-operative society for offence under 
S. 409, Penal Code — Prosecution initiat- 
ed by Assistant Registrar of Co-operative 
Societies — Prosecution legal. Criminal 
Appeal No. 163 of 1964, P /- 5-5-19G6 
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(Pat), FoIL — (Penal Code (1860), S. 409). 

(Para 18) 

(C) Penal Code (1860), Ss. 21(10) and 
409 — "Public servant” — (Quaere) — 
Whether office-bearer of co-operative 
eociety, wbde discharging hia duties as 
Such, is public servant — _ (Co-operative 
Societies — Bihar and Orissa Co-opera- 
tive Societies Act (6 of 1935), S. 40). 

(Para 19) 

Cases Referred: Chronological Paras 
(1966) Cn. Appeal No 163 of 1964. 

D /- 5-5-1966 (Pat), Badn Nara- 
yan Chaudhary v The State 18 

(1961) Cn. Appeal No. 606 of 1959. 

D/- 21-11-1961 (Pat), Ram Salcal 
Singh v. State of Bihar 17, 18 

Bajrang Sahay, Govt Advocate and 
JJL P Ambastna, for Appellant Jugal 
Klshore Prasad (No 2). for Respondent 
K. B. N. SINGn. J. Both the Gov- 
ernment appeals have been heard to- 
gether with the consent ol the parties as 
common questions of fact and law are In- 
volved. This judgment will, therefore, 
govern both the appeals. These appeals 
are for setting aside the orders of acquit- 
tal passed by Shn Rash Behari Prasad 
Sinha, Additional Sessions Judge, Dhan- 
bad, in Criminal Appeals Nos 207 and 
208 of 1963, reversing the findings of 
Shn N N. Chakravarty, Assistant Ses- 
sions Judge. Dhanbad. in Sessions Trials 
Nos. 24 and 24/A of 1963, who convicted 
the respondent of the offence under Sec- 
tion 409 of the Indian Penal Code in both 
the cases. 

2. Respondent Amulya Ratan Pathak 
■was the Secretary of Radha Nagar Multi- 
purpose Co-operative Society (hereinafter 
referred to as the Co-operative Society), 
a Society registered under the Bihar and 
Onssa Co-operative Societies Act, 1935. 
during the years 1958-62 and co-accused 
Dhirendra Nath Chatter! ee was its Presi- 
dent. The allegation against respondent 
Amulya Ratan Pathak and co-accused 
Dhirendra Nath Chatter] ee was of having 
committed criminal breach of trust in 
respect of a sum of Rs. 810 85 P. collect- 
ed from loanees as agents of the Central 
Co-operative Bank between 13-3-59 to 
26-3-60 Both were put on trial by a 
common commitment order dated the 1st 
May, 1963. under section 409 of the 
Indian Penal Code. The learned Assistant 
Sessions Judge at the trial by the order 
dated 19th September. 1963, split up the 
Inal on the ground that one charge of 
embezzlement could not embrace a period 
exceeding one year Accordingly, one 
trial (Sessions Trial No 24 of 1963) for 
criminal breach of trust In respect of a 
Bum of Rs. 729 96 paise. committed during 
the period I3th March, 1959 to the 28th 
December. J959. and another trial (Ses- 
eions Trial No. 24A of 1963) with regard 
to the remaining period, i. e. from the 


20th March. 1960, to the 81st Marti. 
1960, In respect of a sum of Ka. 73.33 
Paise. were started. 

In both the sessions trials the learned 
Assistant Sessions Judge, by eeperats 
Judgments, convicted respondent Amulya 
Ratan Pathak under Section 409 of th* 
Indian Penal Code and in sessions trial 
No. 24A of 1963, sentenced him to under- 
go rigorous Imprisonment for dx months 
and a fine of Rs. 50/-, in default to suffer 
rigorous imprisonment for a further 
period of one month, and in sessions trial 
No 24 of 1963 sentenced him to undergo 
rigorous imprisonment for two years and 
a fine of Ra 700/- and in default to rigo- 
rous imprisonment for a further period 
of six months. The learned Assistant Ses- 
sions Judge acquitted the co-accused 
Dhirendra Nath Chatter) ee In both the 
sessions trials. 

3. Respondent Amulya Ratan Pathak 
filed two criminal appeals before the 
Sessions Judge. Dhanbad. against his con- 
viction in both the sessions trials. The 
appeal arising out of sessions trial No 24 
of 63 was numbered as Criminal Appeal 
207 of 63. while the appeal filed from 
Sessions Trial No 24A of 63 was num- 
bered as Criminal Appeal 208 of 63 Both 
the appeals were heard by the Additional 
Sessions Judge. Dhanbad. who allowed 
both the appeals by his Judgments dated 
the 25th of September. 1965 acquitted 
respondent Amulya Ratan Pathak and 
set aside the convictions and sentences 
under Section 409 of the Indian Penal 
Code passed against him in both the ses- 
sions trials. It is against these two orders 
of acquittal that the State of Bihar has 
filed both the present Government 
peals. Government Appeal No 1 of 66 
arises out of an order of acquittal In 
Criminal Appeal No 208 of 63 which 
arose out of Sessions Trial No 24A of 63 
while Government Appeal No 2 of 66 
arises out of an order of acquittal In 
Criminal Appeal No 207 of 66 which 
arose out ol Sessions Trial l?o 24 ol 63. 

4. The prosecution case. In short. Is 
that Radha Nagar Multi-purpose Co-ope- 
rative Society, which is a Society refill 
tered under the Bihar and Orissa Co- 
operative Societies Act, 1935, Is affiliated 
to the Central Co-operative Bank. Dhan- 
bad (hereinafter referred to as the Co- 
operative Bank) During the relevant 
period. L e.. from 13-3-59 to 31-3-60 res- 
pondent Amulya Ratan Pathak was me 
Secretary of the Society and Dhirendra 
Nath Chatterjee was the President of the 
Co-operative Society. The society Is affi- 
liated to the Central Co-operative Bank, 
Dhanbad, and the Bank advances Joan to 
the members of the co-operative Society 
for agricultural purposes. In the year 
1958, the bank advanced short-term loans 
amounting to Rs. 3190/- and medium term 
loans amounting to Rs. 2200/- to the 
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members of the Society through the 
society. During the period between 13-3- 
59 to 26-3-60 a sum of Rs. 810.85 P. was 
realised from the members of the Society 
in respect of the loans advanced to them 
which was not deposited by respondent 
Amulya Ratan Pathak, the secretary of 
the Society. 

In course of auditing of the accounts 
of the Society, Mangal Das Toppo, As- 
sistant Auditor, and Rameshwar Singh, 
Auditor, of Co-operative Societies. Dhan- 
bad. found that the aforesaid sum of Rs. 
810-85 P. was not deposited in the Cen- 
tral Co-operative Bank. Thereafter time 
was granted to respondent Amulya Ratan 
Pathak for depositing the aforesaid 
amount which he failed to do and by 
a letter dated 8-12-61 (Ext 7) prayed for 
more time for making the deposit There- 
after, B. B. Ghosh. General Manager of 
the Co-operative Bank. (P. W. 2 in both 
the cases), after obtaining permission 
dated 15-2-62 of the Assistant Registrar, 
Co-operative. Societies, filed a written 
report dated 21-3-62 before the Officer-in 
charge of Baghmara police station alleg- 
ing that the respondent had committed 
criminal breach of trust in respect of a 
sum of Rs. 810-85 P. On the basis of the 
written report, Sheo Janam Singh, Sub 
Inspector of Baghmara police station, 
drew up a formal F. L R. and after in- 
vestigation submitted charge sheet against 
the respondent and co-accused Dhirendra 
Nath Chatterjee. After usual commitment 
enquiry under Chapter XVIII, Criminal 
Procedure Code, respondent Amulya 
Ratan Pathak and Dhirendra Nath Chat- 
terjee were committed to the court of 
session, as stated above. 

5. The defence of the respondent 
Amulya Ratan Pathak in both the sessions 
trials was common. The respondent ad- 
mitted having made collection of the 
loan amounts from the members, but he 
thereafter, handed over the sum collect- 
ed to Dhirendra Nath Chatterjee, the 
President of the Co-operative Society, 
for depositing the aforesaid amount in 
the Co-operative Bank, Dhanbad, on 31- 
3-60 for which the latter granted him a 
receipt The defence of the respondent 
further was that the said receipt was 
granted in the meeting of the Manag- 
ing Committee of the Society held on 
31-3-60. The respondent accordingly, 
pleaded not guilty to the charge and 
submitted that he had not committed any 
cr imin al breach of trust 

The defence of the co-accused Dhiren- 
dra Nath Chatterjee, who was separately 
defended, was that the receipt purported 
to have been granted by him was a forg- 
ed document His case was that his. sig- 
nature was ob tain ed on .some printed 
prescribed form of the Society which he 
used to sign in the capacity of the Pre- 
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sident of the Co-operative Society, and 
one of them had been converted by res- 
pondent Amulya Ratan Pathak into a 
forged receipt which is the receipt in 
question. His further defence was that 
the records of the Society were kept in 
the custody of the Secretary and that he 
had fabricated false entries in the pro- 
ceedings book with regard to the meet- 
ing dated the 31st March, 1960. Thus, he 
denied that the respondent Amulya Ratan 
Pathak handed over the disputed amount 
of Rs. 810.85 P. to him and the fact of his 
having granted receipt for the same. He 
thus pleaded not guilty to the charge. 

6. The trial of both the sessions cases 
Nos. 24 and 24A of 1963 proceeded simul- 
taneously for the facility and conveni- 
ence in examining witnesses most of 
whom were common witnesses. In sessions 
trial No. 24 of 1963 (out of which Gov- 
ernment Appeal No. 2 of 1960 arises), 26 
win esses were examined on behalf of the 
prosecution. Out of them, P. W. 22. Shri 
N. K. Kachhap. is Sub-Deputy Magistrate 
in whose presence specimen writings of 
respondent Amulya Ratan Pathak were 
taken and P. W. 23, Shri S. B. Tripathi, 
is the B. D. O. in whose presence speci- 
men signatures of co-accused Dhirendra 
Nath Chatterjee were taken for compari- 
son with the writings on the receipt 
which, according to Amulya Ratan 
Pathak, was granted in token of payment 
of Rs. 810.85 P. by Dhirendra Nath Chat- 
terjee on the 31st March, 1960. These 
writings were compared by P. W. 1, 
Santosh Kumar Chatterji. Examiner of 
questioned documents, working under the 
State of Bihar. According to the evi- 
dence of the expert, the body portion of 
the receipt was in the writing of Amulya 
Ratan Pathak and it bore the signature 
of Dhirendra Nath Chatterjee. 

This receipt has been marked in both 
the sessions trials (Nos. 24 and 24A of 
1963) as Exhibit 16 and the signature of 
Dhirendra Nath Chatterjee as Exhibit 
B/a. As a matter of fact, all the relevant 
documents, which we will have to deal 
with in these two appeals, have same 
exhibit numbers. P. W. 2 is Bibhuti Bhu- 
san Ghosh, the General Manager of the 
Co-operative Bank, who has lodged the 
first information in this case. P. W. 5 is 
Bhairab Prasad Lala, Supervisor of the 
Co-operative Society. He has been exa- 
mined to prove that respondent Amulya 
Ratan Pathak realised a sum of Rs. 810.85 
P. from the loanees and did not deposit 
the same in the Central Co-operative 
Bank. P. W. 10 Mangal Das Toppo and 
P. W. 11 Rameshwar Singh are auditors 
of the Co-operative Society who had 
audited the account of Radha Nagar Co- 
operative Society and found that a sum 
of Rs. 810.85 paise was outstanding as 
cash balance which was not produced by 
Amulya Ratan Pathak for physical veil- 
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fi cation and they submitted their reports 
to the Bank and gave copies of the same 
to the respondent as well. 

P. W. 25 is Kritibas in whose presence 
the respondent handed over the proceed- 
ing book of the Co-operative Society to 
the Investigating Officer who is P. W. 26 
in this case. The said proceeding book 
has been marked as Ext. 11. P. W. 19, 
Ashwini Kumar Pathak. and P. W. 20, 
Gutu Napit, are members of the Manag- 
ing Committee of the Co-operative So- 
ciety. They were declared hostile and 
cross-examined on behalf of the prosecu- 
tion as they went back on their previous 
statements. All these witnesses have also 
been examined as prosecution witness in 
Sessions Trial No. 24A of 1963. The ex- 
pert (P. W. 1) and the informant (P. W. 2) 
in Sessions Trial No. 24 of 1963 are also 
P. Ws. 1 and 2 respectively in Sessions 
Trial No. 24A of 1963. P. W. 5. Bhairab 
Prasad Lala, the Supervisor, P. W. 10, 
Mangal Das Toppo and P. W. 11, 
Rameshwar Singh, auditors, P. W. 19, 
Ashwini Kumar Pathak, P. \V. 20, Gutu 
Napit, P. W. 22, N. Kachhap, Sub-Deputy 
Magistrate, P. W. 23, Shri S. B. Tripathh 
Block Development Officer, P. W. 25, 
Krittibas Singh P. W. 26. Sheojanam 
Singh, the Investigating Officer, are P. 
Ws. 3. 4, 5, 7. 8, 10. 11. 12 and 13 res- 
pectively in Sessions Trial No. 24A of 
1963 and the evidence of these witnesses 
are same in both the sessions trials. 

P. Ws. 3, 4, 6. 7. 8, 9. 12, 13, 14. 15. 16, 
17, 18, 21 and 24 are members of Radha 
Nagar Co-operative Society who had 
taken loans and have been examined on 
behalf of the prosecution to prove that 
Amulya Ratan Pathak realised the 
amounts in question from these persons. 
Some of these P. Ws. have also deposed 
that Amulya Ratan Pathak made over 
the sum of Rs, 810.85 P. to Dhlrendra 
Nath Chatterjee which Is the subject 
matter of the charge in both the sessions 
trials. Out of these 15 witnesses examin- 
ed in sessions Trial No. 24 of 1963, only 
Two, namdiy, ’Boffw ‘Bingn TP. ”v. To? 
and Ramlal Sahu (P. W. 21) have been 
examined as P, Ws. 6 and 9 respectively 
In Sessions Trial No. 24A of 1963. It 
may be relevant to point out that these 
two witnesses are the loanees in respect 
of the amount (Rs. 73.35 P.) covered in 
the charge in Sessions Trial No. 24A of 
1963, while larger amount (Rs. 729.96 P.) 
was involved in Sessions Trial No. 24 of 
1963, and hence large number of loanees 
have been examined in that case. 

7. On behalf of the accused no witness 
was examined, but certain challans which 
have been marked as Ext A series in 
Sessions Trial No. 24 of 1S63 and signa- 
ture of Dhirendra Nath Chatterjee on 
the receipt (Ext B) and a receipt (Ext C) 
dated the 31st of March, 1963, by the 
Block Development Officer, Baghmara to 


Amulya Ratan Pathak for a sum of Rs. 
200/- have been exhibited. The learned 
Assistant Sessions Judge, on a considera- 
tion of the oral and documentary evi- 
dence In both the sessions trials, accept- 
ed the prosecution case and held that 
Amulya Ratan Pathak had committed the 
offence of Criminal breach of trust in 
respect of the aforesaid amounts for 
which he was charged In both the cases 
and convicted and sentenced him under 
Section 409 of the Indian Penal Code, as 
stated above. He, however, acquitted the 
co-accused Dhirendra Nath Chatterjee 
of the charge as he held that the receipt 
(Ext, 16) was not a genuine document 
8. It will be relevant at this stage to 
refer to certain finding s and admitted 
facts before the learned Assistant Ses- 
sions Judge. He held, (i) that Amulya 
Ratan Pathak and Dhirendra Nath Chat- 
terjee in their capacity as Secretary and 
President of the Co-operative Society 
were public servants; (ii) that the body 
portion of the receipt in question (Ext 
16) was In the handwriting of Amulya 
Ratan Pathak and it bore the signature of 
Dhirendra Nath Chatterjee. He, however, 
held that this receipt was not a genuine 
document and was not granted by Dhi- 
rendra Nath Chatterjee after receiving a 
sum of Rs. 810.85 P„ (ili) In Ext 11 
page 1 against the name of Dhirendra 
Nath Chatterjee after the word 'Sabha- 
patT. the word 'Koshadhayaksha’ was an 
interpolation and had been added at the 
instance of respondent Amulya Ratan 
Patha k who had the custody of the docu- 
ments including the proceeding book; 
(Iv) that the minutes of the proceeding 
book of the meeting held on the 31st 
March, 1960 on which date the receipt 
In question Is said to have been granted 
was not recorded in due course of busi- 
ness, nor were the signatures of the 
members obtained on it properly and as 
such no reliance could be placed on it 
and (v) that it appeared from the evi- 
dence of the loanees as .well as from 
fruvamvrhs fna'i Amixiya Ratan rcfdris. 
realised Rs. 729.96 P. and Rs. 73.35 P. 
total Rs. 803.31 P. from the loanees. This 
fact is also admitted by Amulya Ratan 
Pathak. 

Amulya Ratan Pathak also admitted 
that he had not deposited this money in 
the Central Co-operative Bank, but that 
be had paid it to Dhirendra Nath Chat- 
terjee as per receipt dated the 31st 
M a r c h , i960. Dhirendra Nath Chatterjee, 
while admitting his signature on the 
receipt, characterised it as a forged docu- 
ment having been written out on blank 
space_ on a form of the Society bearing 
Ins signature. In the two appeals pre- 
ferred by the respondent, as stated above, 
the learned Additional Sessions Judge, 
Dhanbad, set aside the convictions and 
sentences passed against the respondent 
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notice specified in Section 111 (g) of the 
Transfer of Property Act cannot be 
waived by contract and must prevail. 
The ratio of the judgment of the Calcutta 
High Court in Chandra Nath Mukherjee’s 
case, AIR 1960 Cal 40 (supra), goes 

against the tenant so far as the. point 
before us is concerned. The basic prin- 
ciple which is relevant in this connection 
is that if a statutory provision itself pro- 
vides that a person sought to be benefit- 
ed by it can contract out of it, the pro- 
tection granted by that provision can be 
waived by the person concerned, but u 
contracting out of the statutory protec- 
tion is either expressly or impliedly pro- 
hibited, the protection of such a provision 
cannot be waived. It appears that the 
judgment of Sen, J., was obviously based 
on the above said principle. Section 10b 
of the Transfer of Property Act contains 
the clause "in the absence of a contract 
or local law or usage to the contrary . 
That being so, contracting out of the pro- 
tection afforded by that section is ex- 
pressly permitted by the provision ltsert 
It cannot, therefore in our opinion, be 
argued successfully that the protection 
^ranted by Section 106 of the Transfer 
!f Property Act cannot be waived. 

32. Mr. Gokal Chand Mittal, learned 
Counsel for the landlord, on the other 
land invited our attention to the iudg- 
nents in Vellayan Chettiar v. Govern- 
nent of the Province of Madras, AIR 
1947 PC 197, Charu Chandra v. Smg- 
Ihendu Prosad, AIR 1948 150, Pro- 

nnrp nf Bihar v. Kamakshya JNarain 
3ingh, AIR 1950 Pat 366, and the D is tnrt 
Board Banaras v. Churhu Rag AIR 19 
All 680, in all of which cases it has been 
held that it is open to a defendant for 
whose benefit the notice is prescribed by 
Section 80 of the Code of Civil Procedure 
to waive the same. In the = case g of fig 
District Board Banaras, AIK 19ob m 
680 it was further held that where the 
plea of defect in or .want of notice was 
not pressed in the trial Court *?or was 
raised in the memorandum of first ap- 
peal and of second appeal, the ^h 
Court in the circumstances of the case 
was justified in holding that the ngt 
based on the ground of notice had been 

waived. 

The learned Counsel for the petitioner 
could not possibly contest the Propor- 
tion of law relating to the legality of 
waiving an objection as to non-service 
or validity of notice under Section 80 of 
the Code of Civil Procedure, but submit- 
ted that whereas the notice under that 
provision of the Code is not a part of the 
cause of action of a suit as helS m Union 
of India v. Firm Balwant Singh Jaswant 
Singh, AIR 1957 Punj 27 a notice under 
Section 106 of the Transfer of Property 
Act is a part of cause of action and, 
1969 Punj./9 V G — 41 


therefore, the latter cannot be waived 
though the former may be. So far as 
the provisions referred to above are con- 
cerned, the distinction pointed out by the 
learned Counsel for the petitioner ap- 
pears to be without any practical differ- 
ence. Section 80 of the Code of Civil 
Procedure is really couched in much 
stronger and more mandatory terms than 
Section 106 of the Transfer of Property 
Act. If notice under Section 80 of the 
Civil Procedure Code does not form part 
of cause of action of a suit, there is noth- 
ing to show that the notice under Sec- 
tion 106 of the Transfer of Property Act 
which cannot be required to be served at 
all in certain contingencies, is necessarily 
a part of a cause of action for eviction. 

The basic principles governing waiver 
have been authoritatively laid down by 
their Lordships of the Supreme Court in 
Basheshar Nath v. Commissioner of In- 
come-tax Delhi and Raiasthan, AIR 1959 
SC 149. The question that arose for deci- 
sion before the Supreme Court in that 
case was whether an assessee of income- 
tax can waive his fundamental right 
guaranteed under Article 14 of the Con- 
stitution, and the answer given by their 
Lordships was in the negative. The deci- 
sion was given regarding fundamental 
right under Article 14 of the Constitution 
and about no other fundamental rights. 
It was held that the doctrine of waiver 
could have no application to provisions of 
law which have been enacted as a mat- 
ter of constitutional policy. Distinction 
was drawn by the Supreme Court (i) be- 
tween rights conferred on citizens by sta- 
tutes, commonly known as statutory 
rights; (ii) rights conferred by the Con- 
stitution, i.e., the constitutional rights; 
and (iii) fundamental rights. 

Their Lordships did not specifically 
consider the question whether statutory 
rights can or cannot be waived, but went 
to the length of holding that even non- 
fundamental constitutional rights could 
be waived by citizens and it is only when 
rights conferred are put on the highest 
pedestal and are given the status of fun- 
damental rights as distinguished from 
other constitutional rights that they be- 
come inviolable, and cannot, therefore, 
be waived by a citizen. In this state of 
law there appears to be absolutely no 
doubt that an objection as to non-service 
or invalidity of a notice under Section 
106 of the Transfer of Property Act. can 
be waived by a tenant as he is entitled 
by the express provision of that section 
to contract out of its requirements. We 
particularly so hold because in the Pun- 
jab the requirement of the notice in 
question is not even a statutory require- 
ment in the strict sense, but is invoked 
as a principle of equity, justice and good 
conscience 
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33. For the foregoing reasons -we hold 
that the judgment of the earlier Division 
Bench of this Court m Bawa Singh 
v Kundal Lai, 1952 Pun LR 358, 
is no longer good law in view of the 
chain of subsequent Supreme Court judg- 
ments already referred to and that the 
ratio of the judgment of the subsequent 
Division Bench in 1968-70 Pun LR 720 
(AIR 1969 Punj 261, lays down the^ cor- 
rect law Our answer to question Ho. 1, 
therefore, is:— 

(i) An application for ejectment of a 
monthly tenant under Section 13 of the 
East Punjab Urban Rent Restriction Act 
(3 of 1949) cannot succeed without the 
contractual tenancy being first determin- 
ed by a notice under Section 106 of the 
Transfer of Property Act. 

(n) No notice under Section 106 of the 
Transfer of Property Act is required to 
be served as a condition precedent for 
filing an application for eviction of a 
mere statutory tenant whose contractual 
tenancy has already been terminated by 
an appropriate notice, or whose tenancy 
has already come to an end by efflux of 
time or forfeiture or for any other valid 
reason under any of the clauses of Sec- 
tion 111 of the Transfer of Property Act 
and m whose favour no new contractual 
tenancy has thereafter been created, 

(in) A fifteen days’ notice under Sec- 
tion 106 of the Transfer of Property Act 
is not required to be served even to ter- 
minate a contractual monthly tenancy 
when there is an express stipulation to 
the contrary in the contract of tenancy 
or when the service of such notice is 
rendered unnecessary by any local law or 
usage At the same time a notice ol 
a longer period will have to be served to 
terminate a contractual tenancy where a 
specific term in the contract so requires; 

(iv) Want of service of notice under 
Section 106 of the Transfer of Property 
Act continues to be a good defence des- 
pite the enforcement of East Pumab 
Urban Kent Restriction Act (3 of 1949) 
m every case in which such a defence 
would have been valid and available 
under the general law of the State if the 
Rent Restriction Act had not been en- 
acted as the Punjab Act has not impliedly 
repealed or abrogated Sections 106 and 
111 (h) of the Transfer of Property Act 
or the principles of those provisions in 
so far as they have been applied in Pun- 
lab as. principles of equity, justice and 
good conscience, 

(v) Nothing contained in the Rent Res- 
triction Act or this judgment can be 
deemed to require the service of a notice 
under Section 106 of the Transfer of 
Property Act in a case where such a 
notice would not have been required if 
the Rent Restriction Act was not in force*, 

(vi) The notice required to be served 
in the Punjab (where the statutory pro- 


visions of Section 106 of the Transfer of 
Property Act do not apply and merely its 
equitable principles have been anolicd) 
has to he a notice to quit or a notice ter- 
minating the tenancy and such notice 
must give reasonable time to quit. Con- 
sidering the law laid down In various de- 
eded cases, fifteen days appear to be the 
minim um reasonable period of such s 
notice. In the Punjab, however, such a 
notice need not necessarily terminate 
strictly with the end of a month of the 
tenancy 

Our answer to questions Nos. 2 and 3 
Is:— 

(i) Plea of want of notice under Sec- 
tion 106 of the Transfer of Property Ad 
Is not such that cannot be waived by a 
tenant A tenant is entitled to waive the 
objection regarding non-issue of such a 
notice if he likes. Waiver is however, 
a deliberate and conscious act as distin- 
guished from estoppel which may be 
created by law Whether the objection 
has in fact been waived or not in a par- 
ticular case is a question of fact which 
has to be decided like any other such 
question on the direct and circumstantial 
evidence available in a given case, 

(u) Objection as to validity of a notice 
Is merely a part of the main objection as 
to non-issue of the requisite notice ana 
can also be waived by a tenant, if he so 
likes, eg, a tenant may accept a shorter 
notice than that of fifteen days to be 
sufficient notice But the mere denial oi 
receipt of notrfce by a tenant may not, on 
proof of service of a notice by itseU 
amount to waiver of objection as to the 
period of the notice not being reasonable 

34. With the above answers this revi- 
sion petition will now go back to the 
learned Single Judge for hearing and dis- 
posal in accordance with law. 

35. SHAMSHER BAHADUR, J-*— 1 
agree. 

3B. COPAL SINGH, J. { — I agree. 

ORDER 

37. P. C. PANDIT, (28-10-1968)— 
This may be read in continuation of my 
order dated 23-7-1968 by which, after 
disposing of one of the two conten- 
tions raised by the learned Counsel for 
the petitioner, I had referred three points 
of law to a Full Bench for decision to 
order to deade the second contention ox 
the learned Counsel. The Full Bench h23 r 
answered those three points of law by> 
their decision dated 3rd October l" 68 
and the revision petition has now been 
again placed before me for final disposal. 

38. In view of the Full Bench deri- 
sion, learned Counsel for the petitioner 
has conceded that there was no merit lei* 
in his second contention as welL 
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39. The result is that this petition fails 
and is dismissed, but ■with no order, as to 
costs. The tenant is allowed a period of 
one month to vacate the premises. 

GGM/D.V.C. Petition dismissed. 
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Harbans Lai Nihal Chand, Petitioner v. 
Superintendent of Police, Kamal and 
others. Respondents. 

Civil Writ No. 404 of 1964, D /- 2-4- 
1968. 

(A) Constitution of India, Art. 311 — 

Reversion on account of unfitness to hold 
high officiating post — Order not being 
by way of punisfomcnt, reversion, ^does 
not amount to 'reduction in rank’ within 
meaning of Art. 311. AIR 1966 SC 1529 
& AIR 1962 SC 794 & AIR 1967 Pmj 139, 
Foil. ( para 3 > 

(B) Police Act (1861), Ss. 7 and 12 — 
Rules under, R. 16.3 (Punjab) — Pro- 
ceedings in Criminal Court against police 
officer for defalcation of government 
money — Magistrate while acquitting 
official stating that "I admit that none 
else would have dared to sign this entry 

in T. A. bill hut since it has not 

been proved ” and also recording 

that all prosecution witnesses had resiled 

— Held, case was covered by clauses (a), 
(b) and (O and the official could not 
claim protection of sub-rule (1). 1965 
Cur LJ 509 (Punj), Disting. (Para 6) 

(C) Police Act (1861), Ss. 7 and 12 — 
Rules under, R. 16.38 (1) (Punjab) — 
Criminal offence not connected with ot- 
ficial relations of delinquent official witli 
the public — Rule has no application. ^ 

(D) Police Act (1861), Ss. 7 and 12 — 

Rules under, R. 16.24 (1) CIs. (u) and (in) 
(Punjab) — Police Official not admitting 
misconduct aUeged against him — Cl. (in) 
applies and not Cl. (u). (Para /) 

(E) Police Act (1861), Ss. 7 mid 12 — 
Rules under, R. 16.24 (1) Cl. (i) (Punjab) 

— Summary of allegations — Names of 

witnesses and summary of statements 
which those witnesses are expected to 
make need not be detailed in summary 
of allegations. < Para 10 > 

" (F) Constitution of India, Art. 311 (2) 

Police Rules under Police Act (1861), 

Ss 7 and 12, R. 16.24 (Punjab) — Delin- 
quent official already having requisite 
copies of statements of witnesses, to be 
examined in departmental enquiry and 
neither disputing the fact nor asking for 
a n othe r set — — Another set of thoso very 
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copies is not required to be furnished. 

(Para 11) 

(G) Civil Services — Civil Services 

(Classification, Control and Appeal) Rules, 
1930 — Prima facie. Rules do not apply 
to constables employed in Punjab Police 
(Obiter). (Para 11) 

(H) Police Act (1861), Ss. 7 and 12 — 

Rules under, R. 16.24 (Punjab) — Scope 
— It envelopes requirements of Art. 311 
of Constitution and Rule 7 of Punjab 
Civil Services (Punishment and Appeal) 
Rules, 1952. (Para 11) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 Punj 139 (V 54)= 

L. P. A. No. 346 of 1965, D/- 21- 
7-1966, State of Punjab v. Appar 
Apar Singh 4 

(1967) 1967 SLR 759 (SC), Tirlok 
Nath v. Union of India 11 

(1966) AIR 1966 SC 1529 (V 53)= 

(1966) 3 SCR 106, Divisional 

Personnel Officer, Southern Rail- 
way v. Raghavendrachar 3 

(1965) 1965 Cur LJ 509=(1966) 1 
Lab LJ 226, Amin Lai v. State of 
Punjab 7 

(1965) 1965 Pun LR (S. N.) 89= 

1965 Cur LJ 509, Amin Lai v. 

State of Punjab 7 

(1962) AIR 1962 SC 794 (V 49)= 

1962 Supp (1) SCR 92, State of 
Bombay v. F. A. Abraham 3, 4 

(1961) AIR 1961 SC 1623 (V 48)= 

1961 Jab LJ 702, State of M. P. 
v. Chitaman Sadashiv Waisham- 
payan 11 

(1958) AIR 1958 SC 300 (V 45)= 

1958 SCR 1080, Khem Chand v. 

Union of India 11 

(1954) AIR 1954 Nag 229 (V 41)= 

ILR (1954) Nag 371, M. A. Waheed 
v. State of M. P. 3 

Hans Raj Aggarwal, for Petitioner; 
Anand Sarup. Advocate-General (Har- 
yana) and Net Ram, for Respondents. 

JUDGMENT: — Harbans Lai petitioner, 
a permanent constable in the Punjab 
Police Force, while officiating in the selec- 
tion grade as Assistant Moharrir, Police 
Lines, Kamal, was reverted to his time- 
scale by the order of the Superintendent 
of Police, Kamal, dated October 26, 1960, 
(Annexure 'H’) on the ground that he 
"could not perform the duty of Naib 
Moharrir in Police Line efficiently”. On 
January 30, 1961, the petitioner was sent 
up for trial under Sections 468/420/470-A / 
471/465, Indian Penal Code, on the allega- 
tion that on May 18, 1960, he had. made 
a forged entry at serial No. 33 in the 
daily diary of the Police Lines, Kamal, 
to the effect that he had left for Eissar 
with the police guard on May 18, 1960, 
and returned on May 22, 1960 and that 
on the basis of the said entry the peti- 
tioner got a T. A. Bill for Rs. 17.22 Pmse 
sanctioned and actually received the 
amount of the bill on August 27, 1960, 
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though in fact he had not gone with the 
police guard in question at all. At the 
trial of the Criminal Case, the petitioner 
admitted having made the relevant entry 
in the daily diary, further admitted that 
he had not gone with the police guard 
on the relevant date and also admitted 
having drawn the disputed amount of 
the T. A. Bill but pleaded that having 
made the disputed entry he did not 
leave the Police Lines at the instance of 
Ram Lai Moharrir, though his name was 
included in the guard that was to leave 
for Hissar on that date. He also 6tated 
that he was ready to pay back the 
amount to the Government He denied 
the signature on the T. A. Bill. By his 
judgment dated May 31, 1961, Shri R. 
K. Jain, Magistrate First Class, Kama], 
acquitted the petitioner of the charges 
levelled against him by giving him the 
benefit of doubt He found that the 
petitioner's name was In the relevant 
entry from the very start, that the peti- 
tioner did not accompany the guard or 
return with it that the petitioner did 
receive the amount of Rs. 17.22 Palse on 
account of the T. A. bill for the period 
May 18, I960, to May 22, I960, but that 
the signature of the petitioner on the 
T. A. bill was not proved. He held that 
the signature of Harbans Lai had not 
been properly identified. Regarding the 
prayer of the prosecution to examine a 
handwriting expert, the Magistrate ob- 
served as follows — 

"Further when the police had taken the 
signature of Harbans Lai accused in the 
presence of Shri B. K. Dewan, Magistrate 
it was the duty of the police to send the 
specimens to the Handwriting Expert for 
comparison as to whether the signatures 
of the accused (sic). The application on 
this issue when all the witnesses resiled 
was at a much belated stage and could 
not he entertained under S. 540-A, Crimi- 
nal Procedure Code, as It would have 
been nothing but to fill in the lacuna of 
the prosecution 1 admit that none else 
would have dared to sign this entry 
exhibit P, C. at point P, C./2 as the 
amount was to go to the constable whose 
T. A. was entered but since it has not 
been proved on record that this entry 
was actually signed by Harbans Lai ac- 
cused and it was within his knowledge 
that It related to the T. A. for the period 
from 18-5-1960 to 22-5-1960. Naturally 
the lack of investigation on this point Is 
to benefit the accused. It Is thus clear 
that the second issue as to who signed 
the entry Exhibit P. C./2 is not proved 
beyond^ doubt that it was signed by Har- 
bans Lai accused.” 

A departmental enquiry was started 
against the petitioner. The summary of 
allegations (Annexure ’B') served on the 
petitioner c h a r ging him with "grave mis- 
conduct in the discharge of his duties as 


a Police Officer, highly unworthy, unbe- 
coming of a member of a disciplinary 
force.” A formal charge-sheet (Annexure 
*C’), dated October 30, 1961, charging the 
petitioner with outright dishonesty and 
grave misconduct, highly unworthy and 
unbecoming of a member of police force, 
was served on the petitioner. Shri Ulfat 
Rai, Prosecuting Inspector of Police, Kar- 
nal, who had been appointed by 
the Superintendent of Police, Kar- 
naL to hold an enquiry into the said 
charges, gave his report wherein he found 
the petitioner guilty of the charges fram- 
ed against him and recommended that 
the petitioner may be suitably and ap 
propriately punished. The punishinj 
authority, that is, the Superintendent o 
Police tentatively agreed with the repor 
of the enquiry officer and thereupon serv 
ed on the petitioner a formal show-caua 
notice (Annexure ’D’), dated March 27 
1962, alongwith a copy of the findings o. 
the enquiry officer. The Superintenden 
of Police further stated in the notici 
that upon a careful consideration of tht 
findings of the enquiry officer and in par- 
ticular of the conclusions reached bj 
him in respect of the charges framec 
a £ainst the petitioner, he (Superintenden! 

Police) was provisionally of the opiniot 
penalty of dismissal should b< 
inflicted on the petitioner. The show- 
cause notice was served on the petitionei 
by the Superintendent of Police personal- 
ly after calling the petitioner in his office 
and after hearing him, the petitioner wai 
given an opportunity of showing cause 
against the action proposed to be taken 
and was asked to submit his represen ta- 
writing. If any, within certain spe- 
cined time. The petitioner submitted a 
written reply denying the allegations 
against him. After hearing the petitioner, 
toe Superintendent' -of Police, by his de- 
taued , impugned order, dated June 1, 
1962 (Annexure ’E’), believed the evi- 
dence against the petitioner, dealt with 
the technical points raised by him, held 
that the_ departmental enquiry against 
the petitioner had been correctly ordered 
and conducted in accordance with the 
procedure laid down in the police rules 
and instructions on the subject He also 
recorded a finding to the effect that the 
Petitioner had been given full opportu- 
nity to cross-examine the prosecution 
witnesses and to offer his defence. He 
further held that the guilt of the peti- 
tioner was fully and conclusively proved 
from the evidence on the record. He, 
therefore, directed the dismissal of the 
petitioner from the service with effect 
from June 1, 1962. 

The petitioner’s appeal, preferred to 
me Deputy Inspector-General of Police, 
Arab ala Range, against his dismissal and 
his further revision, submitted to the 
Additional Inspector-General of Police. 
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against the first appellate order, were dis- 
missed by the appellate authority and the 
revisional authority on October 23, 1962, 
and January 31, 1964, respectively (An- 
nexures ‘F and 'G’). Thereupon, the pre- 
sent writ petition was filed by Harbans 
Lai. 

2. The Superintendent of Police and 
the Deputy Inspector-General of Police, 
Ambala Range, have filed their separate 
written statements. The petitioner has 
filed a replication, in reply to which a 
further affidavit has been sworn by Shri 
Kanwar Randip Singh, Deputy-Inspector- 
General of Police, Ambala Range. 


3. Mr. Hans Raj Aggarwal, learned 
counsel for the petitioner, while impugn- 
ing the original and appellate orders of 
the dismis sal of the petitioner, firstly 
urged that the petitioner having been de- 
partmentally punished on October 26, 1960 
(Annexure 'H’). he could not be punished 
a second time on the same charge. This 
argument appears to be wholly miscon- 
ceived. There is nothing at all to show 
that the order of petitioner’s reversion 
(Annexure 'H’) was passed by way of 
punishment. On the contrary, the order 
dearly shows that the reversion was 
directed as the petitioner was not found 
to be effident enough to perform the 
duties of the sdection grade post against 
which he was officiating. The argument 
of Mr Aggarwal was that reversion sim- 
pliciter is always a punishment and even 
if it is from an officiating rank to a sub- 
stantive one on account of a person being 
found unfit to officiate in the higher 
rank, the provisions of Artide 311 of tne 
Constitution are attracted. This conten- 
tion of the counsel is exactly contrary to 
the law settled by their Lordships of the 
Supreme Court in the Divisional Ferson- 
nd Officer, Southern Railway v. fa. 
Raghavendrachar, AIR 1966 S. C. 1529. 
Reversion from a post to which, an lncum- 
bent has been provisionally promoted 
was hdd not to amount to reduction m 
rank. In State of Bombay v._ F. A. 
Abraham, AIR 1962 S. C. 794, their Lord- 
ships of the Supreme Court expressly 
refused to agree with the observations of 
the Nagpur High Court m M A Waheed 
v. State of Madhya Pradesh, AIR 19 o4 
Nagpur 229, to the effect that when a per- 
son offidating in a post Is reverted for 
unsatisfactory work, his reversion would 
amount to a reduction in rank. In Abra- 
ham’s case, AIR 1962 SC 794 the Supreme 
Court took the view that the Govern- 
ment had a right to consider the suitabi- 
lity of the offidal concerned to hold the 
post to which he had been appointed to 
offidate and that it was entitled for that 
purpose to make enquiries about his suit- 
ability. Nothing, more appears to have 
happened in the instant case. 

4. In the State of Punjab v. Appar 
Apar S ingh , Letters Patent Appeal No. 


346 of 1965, dedded on July 21, 1966= 
(AIR 1967 Punj 139), it was hdd that 
unless the reduction is by way of punish- 
ment it cannot be called into question 
because the provisions of Article 311 (2) 
of the Constitution are not otherwise at- 
tracted. Following the law laid down by 
the Supreme Court in F. A. Abraham’s 
case, AIR 1962 SC 794 and the judgment 
of this Court in Appar Apar Singh’s case, 
L. P. A. No. 346 of 1965, D/- 21-7-1966= 
(AIR 1967 Punj 139), I hold that the 
order of the petitioner’s reversion (An- 
nexure 'H’) was not by way of punish- 
ment and did not amount to 'reduction 
in rank’ within the meaning of Article 
311 of the Constitution, From this find- 
ing, it follows that the said administra- 
tive -order of reversion on account of un- 
fitness of the petitioner to hold the higher 
officiating post did not har disciplinary 
proceedings against the petitioner for any 
misconduct or default in the offidating 
rank. As stated by the Superintendent of 
Police in his return, the reversion was 
under Police Rule 13.5 (4) and. was in 
order. 

5. The second argument advanced by 
Mr. Hans Raj Aggarwal was that the im- 
pugned disciplinary proceedings against 
the petitioner were barred by Police 
Rule 16.3, as the petitioner had been ac- 
quitted by a competent Criminal Court in 
his prosecution under the Penal Code. 
Police Rule 16.3 states — 

"16.3 (1) When a Police Officer has 
been tried and acquitted by a Criminal 
Court he shall not be punished depart- 
mentally on the same charge or on a dif- 
ferent charge upon the evidence dted in 
the Criminal case, whether actually led 
or not, unless — 

(a) the criminal charge has failed on 
technical grounds; or 

(b) in the opinion of the Court or of 
the Superintendent of Police, the prose- 
cution witnesses have been won over; or 

(c) the Court has held in its judgment 
that an offence was actually committed 
and that suspicion rests upon the Police 
Officer concerned; or 

(d) the evidence cited in the criminal 
case discloses facts unconnected with the 
charge before the Court which justify 
departmental proceedings on a different 
charge; or 

(e) additional evidence admissible under 
Rule 16.25 (1) in departmental proceed- 
ings is available. 

( 2 ) * * * * * 

* * * * « 

***#*>> 

Whereas it Is clear that the petitioner 
was not punished departmentally 'on the 
same charge’, I need not go into the ques- 
tion whether the different charge upon 
which he was punished, was based "upon 
the evidence cited in the criminal case’’ 
or not, in view of the fact that I agree 
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With the learned Advocate-General for 
the State of Haryana that this case falls 
within the category of cases excluded by 
clauses fal (b) and (c) from the purview 
of sub-rule (1) of Rule 16 3 The case 
falls within clause (a) because the De- 
puty Inspector-General of Police and the 
Additional Inspector-General of Police 
correctly found that the Criminal Court 
had acquitted the petitioner on a techni- 
cal ground. In this connection, the De- 
puty Inspector-General of Police (the 
appellate authority) held as follows — • 

"The provisions of Police Rule 16 3 in 
this respect have not been ignored. The 
criminal charge was held to have failed 
pnmanly because the investigating offi 
cer did not prove the handwriting of 
the defaulter by an expert evidence 1 
agree that this was an omission of a tech- 
nical nature during the investigation, but 
all the same even the Court has observ 
ed that it could be nobody else but the 
defaulter who could have committed the 
offence. The relevant observations of 
the Court are as follows — 

T admit that none else would have dar- 
ed to ago this entry Exhibit PC. at 
point P C/2 as the amount was to go 
to the constable whose T A. bill was 
entered.’ 

This observation of the Court has esta- 
blished that the T A. bill was drawn by 
the defaulter with dishonest intention. 
Keeping this observation of Court in 
view the finding and the order of the 
Superintendent of Police can be held fully 
Justifiable.' 

When the matter went up in revision to 
the Additional Inspector-General of 
police, he held In this Connection — 

"This contention was also discussed in 
detail by the Deputy Inspector-General in 
his appellate order There is no doubt 
that the revisionist was acquitted by the 
Court but the Court while passing the 
order clearly mentioned as follows — 

T admit that none else would have dared 
•a&u this. EshflaA, 9 "poot* 

P C/2 as the amount was to go to the 
constable whose T A. was entered but 
since it has not been proved on record 
that this entry was actually signed by 
Harbans Lai accused and it was within 
bis knowledge that it related to the T A. 
for the penod from 18-5-1960 to 22-5- 
1960 Haturally the lack of investigation 
on this point is to benefit the accused. It 
is thus clear that the second issue as to 
who signed the entry Exhibit P Cj2 is 
not proved beyond doubt that it was 
signed by Harbans Lai accused. In the 
light of my above discussion, I giving the 
benefit of doubt to Harbans Lai accused 
Ecqrnt tom of the charge under Sections 
403/471-A/420/477-A.' 

In accordance with the provisions of 
Police Rule 16 3 the departmental en- 
quiry was correctly held and there is no 


force in this contention of the revisio- 
nist” 

It appears from the above-said discussion 
on this point by the departmental autho- 
rities that the petitioner escaped convic 
tion in the criminal proceedings merely 
because of a technical flaw in the investi- 
gation of the case 

6 The case would also fall under 
clause (b) if either the Court or the 
Superintendent of Police was to be of the 
opinion that the prosecution witnesses 
had been won over In this case the cri- 
minal Court recorded a clear finding to 
the effect that ’all the witnesses resiled 
which is, for all practical purposes equal 
to stating that they had been won over 
The Superintendent of Police has also 
stated in paragraph 6 (u) of his return 
that according to his finding the peti- 
tioner had won over three material wit- 
nesses who had at the trial resiled from 
their statements under Section 161 of the 
Code of Criminal Procedure This is 
enough to bring the case squarely under 
clause (b) In any event, the Criminal 
Court impliedly held that the offence of 
cheating the Government of the amount 
in question had actually been committed 
and the passage m the Judgment of the 
learned Magistrate already quoted above 
in the quotation from the orders of the 
departmental authorities leaves no doubt 
in my mind that when the Magistrate 
stated that T admit that none else would 
have dared to sign this entry* while re- 
ferring to the entry In the T A- bill, he 
still proceeded to acquit th“ petitioner it 
was merely because the said conviction in 
the mind of the Magistrate was treated 
by him as not raising the status of the 
guilt of the petitioner who was the police 
officer concerned above suspicion. This 
brings the case within the exception con- 
tained in clause (c) 

7 Mr Hans Raj Aggarwal referred to 
the judgment of Shamsher Bahadur L» 
In Amin Lai v State of Punjab lifts 
Cur LJ 509 (PunJ) and argued that the 
petitioner having been acquitted by the 
Criminal Court could not be again tried 
departmentally The State does not ap- 
pear to have invoked the clauses (a) 3 n d 
(b) of the exception to the rule in Amp 
Lais case, 1965 Cur LJ 509 (Pun]) Only 
clauses (c) and (d) were invoked. On the 
facts of that case, it was held by the 
learned Judge that the relevant observa- 
tions in the judgment of the Criminal 
Court could not possibly lead to the infer- 
ence that some suspicion still attached to 
the Police Official concerned. Similarly, 
it was held that clause (d) could not ba 
Invoked against the police official con- 
cerned. Each case depends on its own 
facts and the j'udgment of Shamsher 
Bahadur J„ in Amin Lais case, 1965 Cur 
LJ 509 fPuni) (a short-note of which also 
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appears in 1965 Pun LR (S. N.) 89) is of 
no avail to the petitioner. Considering 
all the circumstances of the case, I am 
convinced that the protection afforded by 
the purview - of sub-rule (1) of Police 
Rule 16.3 is not available to the peti- 
tioner. 

8. The third submission of Mr. Aggar- 
wal was that the impugned departmental 
proceedings were barred by Police Rule 
16.38 (1), as immediate information of 
the commission of the offence was not 
given to the District Magistrate and the 
departmental proceedings were not con- 
ducted after obtaining a decision of the 
District Magistrate permitting the same, 
Rule 16.38 (1) reads— 

"16.38 (1) Immediate information shall 
be given to the District Magistrate of 
any complaint received by the Superin- 
tendent of Police, which indicates the 
commission by a Police Officer of a Cri- 
minal offence in connection with his offi- 
cial relations with the public. The Dis- 
trict Magistrate will decide whether the 
investigation of the complaint shall be 
conducted by a Police Officer, or made 
over to a selected Magistrate having 1st 
Class powers.” 

I am in full agreement with the decision 
of the departmental authorities on this 
question to the effect that the protec- 
tion of the above said rule cannot possi- 
bly be invoked by the petitioner on the 
short ground that the charges, on which 
the petitioner has been punished and 
indeed even the offences for which he 
was charged in the criminal case, had no 
'connection with his official relations with 
the public’. A plain reading of the above- 
quoted rule would show that it has no ap- 
plication to a case of a criminal offence 
which has no connection with the official 
relations of the delinquent police official 
with the public. 

9. The last submission of the learned 
Counsel for the petitioner was that Arti- 
cle 311 (2) of the Constitution and prin- 
ciples of natural justice have been vio- 
lated in this case inasmuch as — 

(i) Prosecuting Inspector Ulfat Rai was 
not competent and only the Superinten- 
dent of Police was competent under 
Police Rule 16.24 (2) to serve the charge- 
sheet on the petitioner; 

(ii) the summary of allegations (An- 
nexure 'B’) was vague and did not com- 
ply with Police Rule 16.24 ( 1 ) inasmuch 
as the names of the witnesses and sum- 
mary of the statements which the prose- 
cution witnesses were expected to give, 
had not been detailed in the summary of 
allegations; 

(lii) copies of statements _ of witnesses 
recorded during the preliminary enquiry 
had not been furnished to the petitioner; 
and 

(iv) the Superintendent of Police had 
issued the show-cause notice (Annexure 


'D’) merely on the report of the enquiry 
officer without applying his own mind to 
the matter. 

In order to appreciate these points it is 
necessary to notice the following addi- 
tional facts which have been proved in 
this case by the affidavit (written state- 
ment) of the Superintendent of Police^ 
KLamal, dated April 16, 1964r — 

(1) Shii Ulfat Rai, the then Prosecuting 
Inspector of Police, Kamal, had been ap- 
pointed by Shri M. L. Puri, the then 
Superintendent of Police, Kamal, on July 
29, 1961, to prepare the departmental fils 
against the petitioner; 

(2) At the time of his prosecution in 
the Criminal Court, the oetitioner had 
been supplied with copies of all the 
documents referred to in sub-section (4) 
of Section 173 of the Code of Criminal 
Procedure which, inter aha, included 
copies of statements of prosecution wit- 
nesses. The material witnesses examin- 
ed in the departmental enquiry were the 
same persons who had been the prosecu- 
tion witnesses in the trial of the criminal 
case; 

(3) The petitioner never made any re- 
quest for supply of copies of statements 
of witnesses recorded during the prelimi- 
nary enquiry; 

(4) The Superintendent of Police, Kar- 
nal, after consideration of the findings 
and the conclusions reached by the en- 
quiry officer was provisionally of the opi- 
nion that penalty of dismissal should be 
inflicted on the petitioner. The Superin- 
tendent of Police had applied his mind to 
the merits of the facts before issuing the 
notice; 

(5) The petitioner was called twice by 
the Superintendent of Police, Kamal, in 
his presence once on March 27, 1962, 
when the show-cause notice (Annexure 
'D’) was served on him and again on May 
17, 1962 to show-cause against the pro- 
posed penalty; and 

(6) Before passing the final order of 
dismissal the show-cause notice (Annex- 
ure 'D’) was duly served on the petitioner 
and his representation there-against was 
taken into consideration by the Superin- 
tendent of Police, KamaL 

Police Rule 16.24 may at this stage be 
set out — 

"16.24 (1) The following procedure shall 
be followed in departmental enquiries — 

(i) The Police Officer accused of miscon- 
duct shall be brought before an officer 
empowered to punish him, or such supe- 
rior officer as the Superintendent may 
direct to conduct the enquiry. That offi- 
cer shall record and read out to the ac- 
cused officer a statement summarising the 
alleged misconduct in such a way as to 
give full notice of the circumstances in 
regard to which evidence is to be record- 
ed. A copy of the statement will also be 
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supplied to the accused officer free oi 

C k(£f if the accused Police Officer at this 
stage admits the misconduct alleged 
against him , the officer conducting the en- 
quiry may proceed forthwith to frame a 
charge, record the accused officer’s plea 
and any statement he may wish to make 
In extenuation and to record a final order, 
if it is wi thin his power to do so, or a 
finding to be forwarded to an officer em- 
powered to decide the case. When the 
allegations are such as can form the basis 
of a criminal charge, the Superintendent 
6 ha11 decide at this stage, whether the 
accused shall be tried departmen tally first 
and judicially thereafter 

ftu) If the accused police officer does 
not a dmi t the misconduct, the officer con- 
ducting the enquiry shall proceed to 
record such evidence, oral and document- 
ary m proof of the accusation, as Is 
available and necessary to support the 
charge. Whenever possible, witnesses 
shall be examined direct, and in the 
presence of the accused, who shall be 
given opportunity to take notes of their 
statements and cross-examine them. The 
officer conducting the enquiry Is em- 
powered, however, to bring on to the 
record the statement of any witness 
whose presence cannot, in the opinion of 
such officer be procured without undue 
delay and expense or inconvenience, if 
he considers such statement necessary, 
and provided that it has been recorded 
and attested by a Police Officer supe- 
rior m rank to the accused officer or by a 
Magistrate, and is signed by the person 
making it This statement shall also be 
read out to the accused officer and he 
shall be given an opportunity to take 
notes. The accused shall be bound to 
answer any questions which the enquir ing 
officer may see fit to put to him with a 
view to elucidating the facts referred to 
in statements or documents brought on 
the record as herein provided. 

fiv) When the evidence in support of 
the allegations has been recorded the en- 
quiring officer shall, (a) if he considers 
that such allegations are not substantiated, 
either discharge the accused himself, if 
he is empowered to punish him. or re- 
commend his discharge to the Superin- 
tendent, or other officer, who may be so 
empowered, or (b) proceed to frame a 
formal charge or charges in writing ex- 
plain them to the accused officer and call 
upon him to answer them. ^ 

(v) The accused officer shall be requir- 
ed to rtate the defence witnesses whom 
he wishes to call and may be given time. 
In no case exceeding forty-eight hours, 
to prepare a list of such witnesses, to- 
gether with a summary of the facts as 
to which they will testify The enquir- 
ing officer shall be empowered to refuse 
to hear any witnesses whose evidence he 


considers will be irrelevant or unneces- 
sary in regard to the specific charge 
framed. He shall record the statements 
of those defence witnesses whom he de- 
cides to admit in the presence of the ac- 
cused, who shall be allowed to address 
questions to them, the answers to which 
shall be recorded, provided that the en- 
quiring officer may cause to be recorded 
by any other Police Officer superior In 
rank to the accused the statement of any 
6uch witness whose presence cannot be 
secured without undue delay or incon- 
venience, and may bring such statement 
on to the record. The accused may file 
documentary evidence and may for this 
purpose be allowed access to such files 
and papers, except such as form part of 
the record of the confidential office of the 
Superintendent of Police, as the enquir- 
ing officer deems fit. The supply of co- 
pies of documents to the accused shall 
be subject to the ordinary rules regard- 
ing copying fees. 

(vi) At the conclusion of the defence 
evidence or if the enquiring officer so 
directs, at any earlier stage following the 
framing of a charge, the accused shall be 
required to state his own answer to the 
charge He may be permitted to file a 
written statement and may be given time, 
not exceeding one week, for Its prepara- 
tion, but shall be bound to make an oral 
statement in answer to ail questions 
which the enquiring officer may see fit 
to put to him, arising out of the charge, 
the recorded evidence, or his own writ- 
ten statement 

(vn) The enquiring officer shall pro- 
ceed to pass orders of acquittal or 
punishment, if empowered to do so or to 
forward the case with his finding and re- 
commendations to an officer having tha 
necessary powers. Whenever the officer 
passing the orders of punishment propo- 
ses to take into consideration the adverse 
entries on the previous record of the ac- 
cused Police Officer, he shall provide 
reasonable opportunity to the defaulter 
to defend himself and a copy or at least 
a gist of those entries shall be conveyed 
to the defaulter and he shall be asked to 
give such explanation as he may deem fit. 
The explanation furnished by the de- 
faulter shall be taken into account by 
the officer before passing orders In th? 
case 

(via) Nothing in the foregoing rul® 
shall debar a Superintendent of Police 
from making or causing to be made a 
preliminary investigation into the con- 
duct of a suspected officer Such an en- 
quiry is not infrequently necessary to 
ascertain the nature and degree of mis- 
conduct which Is to be formally enquired 
into The suspected Police Officer may 
or may not be present at such preliminary 
enquiry, as ordered by the Superinten- 
dent of Police or other gazetted officer 
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initiatin g the investigation, but shall not 
cross-examine witnesses. The file of such 
a preliminary investigation sha ll form 
not part of the formal departmental re- 
cord, but statements therefrom may be 
brought to the formal record when the 
witnesses are no longer available m the 
circumstances detailed in .clause . (in) 
above. All statements recorded during a 
preliminary investigation should be sign- 
ed by the person making them and at- 
tested by the officer recording them. 

(ix) No order of dismissal or reduction 
in rank shall be passed by an officer em- 
powered to dismiss a Police Officer or 
reduce him in rank until that officer has 
been given a reasonable opportunity oi 
showing cause against the action propos- 
ed to be taken in regard to him, pro- 
vided that this shall not apply— 

(a) where a Police Officer is dismissed 
or reduced in rank on the ground of con- 
duct which led to his conviction on a cri- 
minal charge; or 

(b) where the officer empowered to 
dismiss him or reduce him in r ank is 
satisfied that for some reason to be re- 
corded by that officer m writing, it is not 
reasonably practicable to give to that 
Police Officer an opportunity of showing 

.^Before an order of dis^sal or reduc- 
tion in rank is passed, the 
punished shall be produced before the 
officer empowered to punish him and 
shall be informed of the charges proved 
against him. and called . upon to show 
cause why an order of dismissal or re- 
duction in rank should not be passed. Any 
representation that he may make shah 
be recorded, shall form part of the re- 
cord of the case, and shall be taken into 
consideration by the officer empowered to 
punish him before the final .order is 

^Provided that if, owing to the comph- 
mted nature of the case or other sum- 
dent reason to be recorded, the officer 
empowered to impose the punishment 
considers this procedure inappropriate, he 
may inform the officer to be punished m 
writing of the charges proved against 
him. and call upon him to show cause in 
writing why an order of dismissal or re- 
duction in rank should not be_ passed. 
Any written representation received shah 
be placed on the record of the case and 
taken into consideration before the final 
order is passed. 

, , (2) (i) Notwithstanding anything con- 
tained in sub-rule (1) a Superintendent 
.'of Police or any officer of rank higher 
than Superintendent may institute, or 
cause to be instituted, ex parte Proceed- 
ings in any case in which he is satisfied 
that the defaulter cannot be found or 
that in spite of notice to attend the de- 
faulter is deliberately evading service or 
refusing to attend without due cause. 


(ii) The procedure in such ex parte pro- 
ceedings shall, as far as posable, conform 
to the procedure laid down in sub-rule 

Provided that the defaulter shall be 
deemed — 

(a) not to have admitted the allegations 
contained, in the summary of misconduct, 
and - 

(b) to have entered a plea of not guilty 
to the charge; 

Provided further that the defaulter, if 
he subsequently appears at any stage 
during the course of the proceedings 
shall not be entitled to claim de novo 
proceedings or to recall for cross-exami- 
nation any witness whose evidence has 
already been recorded. He shall, _ how- 
ever, be fully informed of the evidence 
which has led against him and shall be 
permitted to take notes thereof. He shall 
also be furnished with a copy of the sum- 
mary of misconduct and of the charge or 
charges framed.” 

Regarding the first objection of the 
petitioner against the departmental en- 
quiry it is noteworthy that the petitioner 
has not been able to point out any statu- 
tory rule requiring the Superintendent 
of Police to serve the charge-sheet per- 
sonally on a delinquent police constable. 
In paragraph 6 (v) of the writ petition 
reliance has been placed on Police Rule 
16.24 (ii) in support of the petitioner’s 
contention to the effect that the Super- 
intendent of Police alone was competent 
to charge-sheet the petitioner. The argu- 
ment appears to be misconceived. Clause 
(ii) of sub-rule (1) of Police Ride 16.24 
applies only to a case where the accused 
Police Officer "admits the misconduct al- 
leged against him”. The petitioner ad- 
mittedly never adopted that course. It 
is clause (iii) of sub-rule (1) of Rule 
16.24 which applies to the petitioner, as 
he did not admit the misconduct alleged 
against him. In such an eventuality it is 
"the officer conducting the enquiry” who 
is to proceed to record evidence in proof 
of the accusation and then to proceed 
under clause (iv), that is: (a) if he con- 
siders that the allegations against the 
accused police official are not substan- 
tiated, to discharge him or recommend 
his discharge to the Superintendent, or 
(b) proceed to frame a formal charge or 
charges in writing, explain them to the 
accused Police Officer and call upon him 
to answer them. Since the Prosecuting 
Inspector Ulfat Rai had been duly ap- 
pointed by the' then Superintendent of 
Police, Karnal, as "the officer conducting 
the enquiry”, he was the only competent 
person under clause (iv) of sub-rule (1) of 
Police Rule 16.24 to frame a. formal 
charge or charges in writing against the 
petitioner. It is admitted that Prosecut- 
ing Inspector Ulfat Rai was the enquiry 
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officer The charge-sheet (Annexure O’) 
dated October 30 1961 and the summary 
of allegations (Annexure B*) were drawn 
by him. I am, therefore unable to find 
any irregularity in this procedure. 


A. LB. 


10 Nor have I been able to find any 
force in the second point urged by Mr 
Aggarwal to the effect that the s umma ry 
of allegations did not fulfil the require- 
ments of clause (l) of sub-rule (1) of 
Police Rule 16 24, as the names of the 
witnesses and summary of statements 
which those witnesses were expected to 
make had not been detailed therein. No 
law has been cited before me which re- 
quires any such thing to be done The 
sum mar y of allegations (Annexure B 1 
contains a faithful account of the allega 
Hons against the petitioner into which 
the enquiry had to be conducted, and 
contains the requisite detail including (i) 
the name and particulars of Head Cons- 
table Ram Jas under whom the police 
guard had to escort the prisoners to the 
Borstal Jail, Htssar on May 18 I960 

(u) particulars of the relevant entries in 
the daily diary (ui) particulars of the 
T A. hill and of Constable Jagtar Singh 
who had prepared the bill, (iv) parti cu 
Jars of Head Constable Gobind Lai, Bill 
Clerk, who had checked the T A. bill. 

(v) particulars and names of the cons- 
tables for giving reference to the depar 
ture and return reports, whose bills had 
been returned, and (vil other material 
information. In the circumstances of this 
case nothing more could conceivably be 
required Ho give full notice of the or 
cumstances in regard to which the evi 
dence was to be recorded by the enquiry 
officer The procedure adopted was in 
entire conformity with Police Rule 1624 
( 1 ) 


never having asked for copies of the 
statements of the witnesses has not been 
denied by the petitioner in ins replica 
tion. On these facts, counsel cannot 
derive any benefit from the law laid 
down by their Lordships of the Supreme 
Court in Khem Chand v Union of India, 
AIR 1958 SC 300 or in State of Madhya 
Pradesh v Chintaman Sadashiva Wal- 
champayan, AIR 1961 SC 1623 Counsel 
then referred to the judgment of the 
Supreme Court in Tirlok Nath v Union 
of India. 1967 SLR 759 (SC) and argued 
that the enquiry held without the sup- 
ply of copies of statements should be 
regarded as the one in violation not only 
of Rule 55 of the Civil Services (Class! 
fication. Control and Appeal) Rules 1930 
but also of Article 311 (2) of the Consti 
tution. I do not think it has ever been 
laid down by the Supreme Court or by 
any other Court that if a delinquent 
Government Official does not dispute that 
he already had the requisite copies of 
statements of witnesses to be exammeoi 
in the departmental enquiry and does not 
ask for another set of them, any law of 
rule requires or envisages the necessity] 
of the department supplying such official 
another set of those very copies 


11 The third point pressed on behalf 
of the petitioner is equally devoid of 
merit for more than one reason. The 
summary of allegations as well as the facts 
stated m the returns filed by the respon 
dents show that the witnesses examined 
against the petitioner in the departmental 
enquiry were the same as had been exa 
mined earlier at the criminal trial The 
petitioner does not dispute that he was 
already in possession of the statements 
given by those witnesses during the cri 
mlnal investigation as well as the state- 
ments given by them at the tnal of the 
case, pie argument of the learned 
Counsel io- the respondents has been that 
in spite of this fact if the petitioner had 
again asked for another set of copies of 
statements given by the witnesses in pro- 
ceedings under Section 16l of the Code 
of Criminal Procedure they would have 
had no hesitation in supplying the S 3 ' — * 
The averment of the Superintendent 


In this view of the matter it Is un 
necessary to decide whether the Civi? 
Services (Classification, Control and Ap-i 
peal) Rules 1930 have any application to 
the petitioner though I am inclined to] 
think pnroa fane that those rules do not 
apply to constables employed in the 
Punjab Police The 1930 Rules apply to 
the Central Government servants, as » 
apparent from Rule 3 thereof. Tj 1 ® 
Police Rules which contain Rule 1° ** 
have been framed under Sections 7 ana 
12 of the Police Act, the material part ox 
which is in the following terms— 

7 Subject to the provisions of Arbd® 
311 of the Constitution and to such rules 
as the State Government may from 
to time make under this Act, the Inspee* 
tor General, Deputy Inspector Genf 
Assistant Inspectors-General and 
Superintendents of Police may at any ume 
dismiss suspend or reduce any 
OfT cer of the subordinate ranks vrncm 
they shall think remiss or negligent in jn 
discharge of his duties or unfit for m 
same* 


> 11 «^ 


12 The Inspector General of Foh- . 
may from time to time, subject to t 
approval of the State Government frame 
such orders and Rules as he shall deem 
expedient relative to the orgamsati 
classification and distribution of jne 
Police Force. the_ places at^which 


Police (reproduced in an earlier tart of members” oT the^Force^shall reside, ~ - 
this judgment) regarding the petitioner the particular services to be pertormea 
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by them; their inspection, the description 
of arms, accoutrements and other neces- 
saries to be furnished to them; the col- 
lecting and communicating by them of 
intelligence and information, an d all such 
other orders and Rules relative to the 
Police Force as the Inspector General 
shall, from time to time, deem expedient 
for preventing abuse or neglect of duty, 
and for tendering such force efficient in 
the discharge of its duties.” 

The rules framed under the above-said 
provisions of the Police Act, 1861, are not 
only subject to Article 311 of the Consti- 
tution, but also subject to such rules as 
the State Government may, from time to 
time, make. Corresponding to 1930 Cen- 
tral Rules, the State Government has 
framed the Punjab Civil Services 
(Punishment and Appeal) Rules, 1952. 
Rule 7 of the said Punjab Rules corres- 
ponds to Rule 55 of the Central Rules. 
Police Rule 16.24 appears to me to en- 
velop the requirements of Article 311 of 
the Constitution as well as the material 
requirements of Rule 7 of 1952 Punjab 
Rules. On the facts of this case, none of 
the relevant rules, or even the ordinary 
principles of natural justice, appears to 
have been violated in the disciplinary 
proceedings conducted against the peti- 
tioner in spite of the non-supply of the 
•>, copies of the statements of the prosecu- 
*'■ tion witnesses. 

12. In giving a decision about the 
last submission of Mr. Aggarwal, I have 
to prefer the affidavit of the Superin- 
tendent of Police read with the relevant 
part of the show-cause notice itself (Anne- 
xure 'D’) to the effect that the petitioner 
had been called by the Superintendent of 
Police personally on March 27, 1962, after 
he had considered the report and findings 
of the enquiry officer and come to a pro- 
visional decision about inflicting a major 
penalty on the petitioner and I cannot 
possibly believe the impression of the peti- 
tioner to the effect that the Superinten- 
dent of Police did not at all apply his mind 
to the matter. 

13. No other point having been urged 
£n this case, the writ petition fails and is 
dismissed with costs. 

RSK/D.V.C. Petition dismissed. 
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R. S. SARKARIA, J. 

" v Sadhu Singh Balwant Singh, Appellant 
.'v. Smt. Jagdish Kaur Sadhu Singh, Res- 
pondent. 

F A. F. O. No. 83-M of 1966 and Civil 
Misc. No. 3086 of 1967, D /- 28-3-1968. 

Hindu Marriage Act (1955), S. 9 — * 
Petition by husband for restitution of 


conjugal rights — Burden of proof — Ex- 
pression "without reasonable excuse” — 
Meaning of. 

Sub-section (1) of S. 9 indicates that 
the petitioner seeking restitution of con- 
jugal rights, in order to get a decree, has 
to prove two things: (i) that the respon- 
dent has withdrawn from the society of 
the petitioner, and (ii) that such with- 
drawal has been without reasonable ex- 
cuse. The word 'excuse’ appears to have 
been advisedly used. It is something less 
than 'justification’, and something more 
than a mere whim, fad, or brain-wave of 
the respondent. It is a fact which has to 
be determined with reference to the res- 
pondent’s state of mind in the particular 
circumstances of each case. The scope of 
the word 'excuse’ is not restricted to the 
grounds which under sub-section (2) of 
the section can be taken in answer to a 
petition for restitution of conjugal rights, 
because in view of Sections 101, 102 and 
103 of the Evidence Act, the burden of 
proving the aforesaid twin conditions in 
sub-section (1) rests on the petitioner. He 
has to succeed on the strength of his own 
case. He cannot take advantage of the 
weakness of the defence. Case law dis- 
cussed. (Para 13) 

Cases Referred: Chronological Paras 
(1967) 1967-69 Pun LR 566, Roshan 
,Lal v. Basant Kumari 11 

(1967) 1967-69 Pun LR 603, Gurdip 
Kaur v. Partap Singh 11 

(1962) AIR 1962 All 447 (V 49), 

Smt. Mango v. Prem Chand 13 

(1959) AIR 1959 Punj 162 (V 46)= 

61 Pun LR 188, Mst. Gurdev 
Kaur v. Sarvvan Singh 13, 14 

(1954) 1954-3 All ER 208=1954-1 
WLR 1051, Spicer v. Spicer 11 

(1950) 1950-1 All ER 832=48 LGR 
384, Munro v. Munro 13 

(1947) 1947-1 All ER 630=177 LT 
148, Gardner v. Gardner 11 

H. S. Wasu with L. S. Wasu, for Ap- 
pellant; Har Parshad with Dr. A. S. 
Anand, for Respondent. 

JUDGMENT: — This appeal by the 
husband is directed against an order, 
dated 16-8-1966, of Shri Radha Krishan 
Battas, Subordinate Judge, 1st Class, 
Rupar, by which the appellant’s petition 
under Section 9 of the Hindu Marriage 
Act, 1955, (hereinafter referred to as 'the 
Act’) for restitution of conjugal rights 
against the wife, was dismissed. 

2. The appellant was married to the 
respondent on 29-3-1964. He is serving as 
a Physical Education Supervisor in a 
school under the control of the Fertilizer 
Corporation of India at Naya NangaL 
Respondent Jagdish Kaur is the daughter 
of Dr. Ajmer Singh of Ludhiana. She 
was at all material times employed and 
posted as teachress in Government Middle 
School, Ludhiana, After the marriage. 
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the parties went for a honeymoon tour to 
Simla, where they lived together for 
about 7 days Thereafter, the couple 
went to the house of Dr Aimer Singh at 
Ludhiana. The respondent’s mother how- 
ever advised them to go to Rupar, which 
they did on 7-4-1964. Thereafter, the 
spouses went to their respective places of 
posting at Ludhiana and NangaL 

3 In the summer vacations of July- 
August, 1964, the wife came to her hus- 
bands house on 10-6-1964 and stayed 
with his parents at Rupar The peti- 
tioner alleges that on 26-6-1964 she left 
the matnmomal home m his absence and 
had withdrawn herself from his society 
without reasonable excuse It Is also 
pleaded that she took along with her 
events and clothes, valued at Rs 

4. On the preceding facts, the hus- 
° n 10-5-1965 made a petition for 
restitution of conjugal nghts in the Court 
of Subordinate Judge 1st Class, at Rupar 
Tf ntten statement - the wife 


A.LR. 

°* .additional plea, it was stated that the 
petitioner being the only son of his aged 
parents, was duty-bound to look after 
them, and the respondent had to share 
that moral obligation and responsibility 
of the petitioner It was denied that 
there was any danger to the respondent 
irom the parents of the petitioner 

L^e tn al Court framed this Issue*- 
Whether the respondent has with- 
drawn from the society of the petitioner 
without a reasonable excuse. O A.” 

9 This issue was decided against the 
petitioner The trial Judge found that the 
Petitioner himself was guilty of blame- 
worthy conduct because hvhat he wants 
is a decree and not the girl ’ He also 
observed that while in the witness-box, 
the petitioner could not conceal his aver- 
sion for her which was "flowing out al- 
most as a steam from a boiling kettle”. 
In the result, he dismissed the p lain tiffs 
petition with costs 

10 Mr Haraam Singh Wasu, the 
learned Counsel for the appellant has 


tv 1 wxuien siaiement, the wife _ 

V v was Clven obnoxious, in- learned Counsel for the "app ^i^ t* 

contended that the tml Courtdid nrt 
th. ■S.S.iuEH. She ‘dfnsd out of End that there was any dispute over the 
wi tSSSfiteS °? £8-8-1964, and dwy or she had been forcibly deprived 
and belonsinv^ lle m? oI or p am «itn °f her gold ornaments or that rhe was 
SSedtoSS ? other m - Uw »P- bta'SfMly fumed out of the house. Thus, 

£ to bve^Kth Kom <f f“ Kao- Mr Wasu, the tnal Court. In a tray, 

ratrsLted fX£ St . She ,”as found that several major allegations 

spend her holirtu^,^ 3 "*^ ^ made to ® a . de W the respondent in her written 
Smpany Sw?J hipar "i* 0 ** ^ f? 1 ®”*? 4 or deposition at the tnal were 

under the TIT was 100 much * aIse H e ha® particularly drawn my at- 

bdLvo,cech„nl *“?* paints and Jention to para 12 of the judgment of the 
that 11 “ also stated tnal Court, wherein at is observed that 

satisfied mth’the dnr£S“'~.,"' r £- SS' 6 -?, 1 ?.. "Cftoggerations in the version 


— r _ . fdfuuuners parents Were Hie 
satisfied with the dowry given by her 

grento. and, therefore tauSSTaSd te£I 

ness h to hv* h wvf < ii, eXpr ? ssed her willmg- 
tanMtltm 01 *** Petitioner at NangaL 

! 

S TP-S 

uemea mat the dowry was ever a cm- 
^deration for this marriage. It was^d- 

"J? £5* toe res P°ndent took this mar- 
riage just as a cover to eet Tpti h iHc . 
en,oy life m a differed Sy .E'fcS 
the normal married life. She to 
S to be used by’ Mr?Dt£ 

]it ii.aur inandi, her previou® Bocdm.. 
tress. Ludhiana. ^S^n C ?b^ 

tween them is a dear proof of t vS 
that respondent does not want^&d 
the normal life of a named woiW 
.... . The respondent Is living awav^fmm 

the Detltlnnpr on* nf V Jrom 


mere are exaggerations in the version 
♦u ooonter-versions of the spouses and 
that "an impartial and 100% correct ver- 
sion cannot be expected from their 
mends be witnesses examined by them 
It is emphasised that despite these find- 
ings and observations, the trial Judge has 
purely on fanciful grounds and certain 
unrecorded impressions about the demea- 
nour of the petitioner-appellant, deaded 
the issue against the petitioner 

1L Mr Wasu has further criticised 
the construction placed by the tnal 
Court on the letters. Exhibits P 1 and 
P 2, admittedly wntten by the respon- 
dent to one Mrs. ThandL He has ad- 
verted me to certain sentences appearing 
in those letters, and vehemently urged 
that they show that the respondent had 
perverse unnatural relations with Mrs. 
ThandL These letter®, says Mr Wasu, 
also indicate that the respondent, in spite 
of the requests made by her mother ins. 
law to the contrary, left the matnmoffi’l 
home in the absence of the husband fof 
going to Ludhiana and living with Mrs. 
Thandi, who according to the respondents 


.. in me worm «.w - — 

7. The allf**»atTnn« of ni . . Ponaent could love. Thus, by implication, 

the respondent were also der^S^R 11 oI drscl aimed and disowned any 

me respondent were also denied. By way love for her husband. Mr. Wasu has fur- 
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iher urged that her attitude in refusing 
to live with the appellant’s parents, who 
'have no issue other than the app el l ant , 
‘was highly unreasonable. All these cir- 
cumstances, says Mr. Wasu, taken toge- 
ther, inescapably lead to the conclusion 
that the respondent left the matrimonial 
home of her own accord with a view to 
carry on her unnatural evil pursuits in 
the company of Mrs. Thandi. In support 
of his contentions, the learned counsel has 
cited Gurdip Kaur v. Partap Singh 1967- 
69 Pun LR 603; Roshan Lai v. Basant 
Kumari 1967 Pun LR 566; Gardner v. 
Gardner, (1947) 1 All ER 630 and Spicer 
v. Spicer, (1954) 3 All ER 208. 

12. On the other hand, Dr. Anand has 
canvassed these points: 

(1) That there is abundant -evidence, 
direct and circumstantial, to show that the 
husband has made this petition with an 
ulterior motive, viz., for laying the found- 
ation of a future petition for divorce, and 
not with the bona fide object of resuming 

cohabitation. , , . 

(2) That the admitted or proved cir- 
cumstances fully lustily the conclusion ar- 
rived at by the trial Court that the hus- 
band had neglected the wife, and had 
deliberately kept her out of the matrimo- 
nial home, which, in the circumstances 
of the case, amounted to mental cruelty 
on the part of the husband. 

(3) That the husband had the temerity 
to level, even in the grounds of appeal, 
imputation of unchastity, viz., of her hav- 
ing unnatural perverse sex relations with 
Mrs Thandi — an imputation which is 
nothing short of mental torture mid is by 
itself sufficient for dismissal of his peti- 

^ . - j 

(41 That even if it is held that she had 
not been able to prove with clarity the 
allegations, that she was forcibly turned 
out of the house and deprived of her gold 
ornaments, etc., then also the peti- 
"who had to stand on his own legs 
had failed to prove that the wife had 
withdrawn from his society without rea- 
sonable excuse. 

13 In support of these contentions, 
reference has been made.to Mst. Gurdev 
Kaur v. Sarwan Singh, AIR 1959 Pun] 
162; Smt. Mango v. Prem Chand MR 
1962 All 447 and Munro v. Munro, (19o0) 
1 All ER 832. 

14. In order to appreciate the points 
in controversy, it will be useful to set 
out the law on the point as contained m 
Section 9 of the Act. Sub-sectmn (1) in- 
dicates that the petitioner seeking resti- 
tution of conjugal rights, m order to get 
a decree, has to prove two things: (i) that 
jthe respondent has withdrawn from the 
society of the petitioner, and (n) that 
such withdrawal has been without rea- 
sonable excuse. The vrord excuse a]> 
pears to have been advisedly used. It is 


something less than 'justification’, and 
something more than a mere whim, fad, 
or brain-wave of the respondent. It is 
a fact which has to be determined with 
reference to the respondent’s .state of 
mind in the particular circumstances of 
each case. The scope of the word 'ex- 
cuse’ is not restricted to the grounds 
which under sub-section (2) of the section 
can be taken in answer to a petition for 
restitution of conjugal rights, because in 
view of Sections 101, 102 and 103 of the 
Evidence Act, the burden of proving the 
aforesaid twin conditions in sub-section 
(1) rests on the petitioner. He has to 
succeed on the strength of his own case 
He cannot take advantage of the weak- 
ness of the defence. 

14-A. In this view, I am fortified by a 
decision of this Court in AIR 1959 Punj 
162, wherein Grover, J., observed: — 

“Although sub-section (2) of Section 9 
of the Hindu Marriage Act confines pleas 
in defence only to those, grounds which 
can be taken under Sections 10, 12, and 
13 of the Act, sub-section (1) itself lays 
down certain conditions which must be 
fulfilled before a decree can be granted. 
It will have to be seen firstly whether 
the husband or wife, as the case may be, 
has withdrawn from the society of the 
other without reasonable cause. The se- 
cond requirement is that the Court must 
be satisfied of the truth of the statements 
made in such a petition. Thirdly, there 
should be no legal ground why the relief 
should not be granted. 

"The first requirement seems to incor- 
porate the rule accepted in English Law 
that while granting restitution it has to 
be seen whether the respondent had a 
reasonable cause for leaving, the peti- 
tioner and the Court has discretion . to 
refuse relief if reasonable cause exists 
even in the absence of matrimonial 
offence. The test, however, as to what 
constitutes reasonable cause would vary 
with the circumstances of each case. It 
will have to be applied in the changed 
social conditions as they obtain today and 
not with the rigid background of the 
tenets of the old texts of Manu or other 
Hindu Law givers.” 

15. Keeping in view the law on the 
point, as stated above, I pass on to dis- 
cuss the evidence on record. 

16. The most important piece of evi- 
dence, which according to Mr. Wasu, 
constitutes eloquent testimony of the 
unnatural perverse relations, of the res- 
pondent with Mrs. Thandi, is letters, 
Exhibits P. 3 and P. 4, admittedly writ- 
ten by the respondent to her former 
Headmistress, Mrs. Thandi. 

17. Before I pass on to consider these 
letters, it is important to bear in mind 
that these letters were intercepted by the 
appellant It will not be out of place to 
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mention here that the stability of a mar- 
riage rests on thr*e pillars, namely 
mutual trust, bilateral respect, and 
sympathetic understanding Out of these 
three, which sustain a matrimonial home, 
mis is by far the most important prop 
, To be trusted says George Mac Do- 
nald. is a greater compliment than to be 
lo\ed Trust begets trust suspicion 
{breeds suspicion. The interception of 
mese letters by the needlessly suspicious 
husband constituted an act of vandalism 
against Trust undermining the very 
foundation of the matrimonial relations 
^his is an important factor which must 

t£ e 1 P t iLSs rt c i S , ' s approaci ,ow “ ds 

L r»^ eSSary to reprodu ce their Eng^ 


A. LB. 

million times that he heard my prayers, 

I have been able 

of 20tL V m„eh ly t, ° n y pu r letter 

piJt,# u< ? happened to my heart 
^ en J u Y ou not write, a smgle tear of 
0 V f °-„ h r elp s me a lot to reach the depths 
sighs ^,d eart 1 Ieamt about your 
“5™ 311(5 *?»n though I may not 

Sive 3 to you ^ I tS- 

T?Zt Zn°i ever ythin& will be alright 
Th? t t^S f bnn * “ its wake everythmg. 
that time is not far off, 1 believe. My 
presence by your side at this tune was 
extremely necessary Do you know that 
£ “ ^rolling my feelings w 


Why such cruelty towards me’ Why 
&L? ot V0U ^ te to me ? You take it 
infhfa 6 "? 1 though it may cost the other 
5“ ¥ e 1 a™ v-eepmg alone, lying in 
the drawing room. This apart I a£ 
harassed by fever Jiji, by God 

b d a 0 ckT ( 3 t t p f I d B I lb '; p ;j; ) 's 

SMakuiR m the courtyard. Utl I arn bu? 

ft#? t&Jr&sgs** 

mtoe at v A^ bL^cbantm/ the’SaS 


he^rt my teelings within my 

uei ^ hin « it down, as it were, 
3 b^stone Do not think m 
am fn h2?£ U K h 1 3111 Physically here, I 
^-bert by your side I rarely specie 

Si me - 1 EDend tEt 

erl Wb3 V?* you ' ako In my pray- 
frnrn "b en T I,d° hot receive any letter 
tom you. I become jX' J 
^, n ' Lo °b* Jl Ji’ Have you been moved 

the bath °ronm? Ch ii tl ? ie d F you ^Pcnd ih 
there? pC!, And what do you do 
you fake «*• ^°*K Wlt€ U It What ^ do 

BfMmrm 


pi God. I am atOl^uS^,^™ 

finis Jrihfafys; g* g 

fsr 

arsx'SA* 

but how could I like the bed I t ~,7j 

SyirS^rSh? bed aft ^ someCe 

”*t er it the postman came with two 
£«•. .^be address on both ofSff ££ 
cot id TOUT band. The heart thenrtS? 
ed pounding withm me I fearS 
these letters had been Rot iSttep 11 }?,! 

“ehTlIS ll >Io^can? 

1 e S, JI 3t Ah! I opened the lettpi- 
read it It was in your hand. For full 

meSST’ the he,rt *•> «* atop hS: 
tcerinR. I wap sweatinR I thanked God 


Erfubit S p <> 3 d _ I S lter - da,ed M-8-1SM. 
™ar Ji,t rPads “ IcHowsi- 

ss 

Kf&njW SA 2*JW 

receive anv * n?4 Y because you did not 
So I will Jt Ker of °h Monday 
today ^2 a S t h lth ®!? t J t fdry) e7 , en 
bo remain^ m ,? 4 J? Yesterday you also 
Vet’ d dry ^ Yet today, you will get 

what r j 3 } 5y T 5 h°t feel at home, 

somebody * 0 ls LS2r f ™ m , lUuslons 35 lJ 

Sompf irr>o«- me hy my name, 

gets nerwrri^ he T he 3ft fears, sometimes it 
on Satim?^ t ? , ’ J h ^ my best to come 
When ^? y i 1 ! 1 * when you were 111 or 
very 1 lv' rf 4° chan2e - y° u IookDd 
R^lsul N°w you are receiving 

5^rThifi5L ect S ns 811(1 will get lovelier 
rn^ t^{ e ., Gf ? Wronger so that attack 
?t yoa You have not told 
me, now much tune you spend in the bath- 
room, and what do you do in the bath- 
rvT y ° u acceded to my request 
Zr ^ 1 b ad i nade to you? You never ac- 
advice when I used to be near 
y u_ Still, your obstinacy (courage) 
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harms you. You think that you have 
great strength in you. Please swear by 
me and tell the truth, how much have 

you remembered me? Jiji, when I 

came to Rupar, Ah! how you were lying 
quiet eyes streaming tears. That picture 
is still screened -before my eyes. Some- 
times, I feel as if you are laughing and 
moving about in your courtyard and the 
drawing-room, and are not taking rest. 
You have not informed me as to who 
sleeps by your side, and how much time 
during the day you spend alone. Jiji, 
when will I join you? I am waiting foi 
that moment. Beji is cross with me since 
yesterday, and I, too, am angry. I sit 
idle ( killing flies) under the fan in the 

day alone, in the drawing-room 

It is now quarter to 11. The postman 
has not come. I am having some head- 
ache and some pain in the eyes. I do 
not know, why? Jiji, write to me in 
detail as to your present state of health. 
For God’s sake, for the present, you 
must take rest. Jiji, I am looking quite 
smart today. I wish, you were with me 
today. This is not a letter. I am just 
talking to you at random (nonsense) 

"Tomorrow’s post will certainly bring 
something. Every time I get so upset. 
Convey my Sat Sri Akal to mother and 
Bhabi Ji. Request Dr. Sahib on my be- 
half that he must give you Redisul daily.” 

19. I wonder, how the aforesaid let- 
ters read as a whole, warrant even a 
reasonable conjecture that the respondent 
was indulging in lesbian practices be- 
tween herself and Mrs. Thandi. No hus- 
band, save when he is unreasonably sus- 
pecting, can conjure up from these let- 
ters any conclusion of unnatural sex re- 
lations between the respondent and Mrs. 
Thandi. 

20. The passages or the sentences which 
in the imagination of the appellant smack 
of such perverse relations, were put to 
the respondent during cross-examination 
in the witness-box. She was asked to 
explain when she wrote in Exhibit .P.3. 
"What care are you taking of my 'thing’, 
and who sleeps by your side?” She ex- 
plained that by "my thing”, she meant 
her photograph, which had been given to 
Mrs. Thandi as a keepsake. The neces- 
sity of asking Mrs. Thandi about the 
time she spent in the bath-room and as 
to who used to sleep near her at night- 
time, was that Mrs. Thandi had suffered 
a heart stroke; she was a patient of 
heart trouble. This explanation fully fits 
in with the general tenor and context of 
these letters. 

21. I entirely agree with the learned 
trial Judge that there is nothing sinister 
in these letters, which would justify even 
a surmise that the wife was guilty of any 
matrimonial offence. The mere fact that 
in one of these letters, she wrote that 


Mrs. Thandi was the only person to whom 
the respondent could love, cannot be 
construed as meaning that she had no 
love for her husband. 

22. These letters clearly reveal the 
tormented mind of a love-starved, men- 
tally tortured, and helpless wife, who 
has been deprived by her husband of his 
company md matrimonial bed. She has 
vividly painted her state of loneliness and 
segregation to which the husband and in- 
laws had reduced her. She has in these 
letters hinted and complained of gripping 
fears, harassing fever, fearsome loneli- 
ness, gnawing mental pains, trying tribu- 
lations, and horrible helplessness. In the 
letter,. Exhibit P. 3, she has expressed her 
inability to write and disclose everything 
about her miserable state and anguished 
mind, lest Mrs. Thandi, who was suffer- 
ing from a heart ailment, should get wor- 
ried. 

23. It is true that these letters show 
that the respondent was very intimate 
with Mrs. Thandi but there is nothing un- 
natural about that intimacy. Mrs. Thandi 
was her former Headmistress. Respon- 
dent’s devotion to Mrs. Thandi was wholly 
innocuous and natural. Counsel also laid 
stress on that part of the letter, Exhibit 
P. 4, wherein she informed Mrs. Thandi 
that she would try her best to reach 
Ludhiana on Saturday (29th August, 
1964) and go straight to her. It is argued 
that this sentence conclusively shows 
that she had withdrawn herself from the 
society of the petitioner of her own ac- 
cord, without any reasonable excuse. 

24. I do not think that the mere fact 
that she was anxious to go to Ludhiana 
and enquire about Mrs. Thandi’s health, 
warrants this conclusion which the Coun- 
sel wants me to draw. It is not disput- 
ed that she was posted as a teachress at 
Ludhiana. It is also common ground that 
at the time of the marriage also, she 
was in the Education Service of the State. 
The petitioner is also in the same profes- 
sion. It is, therefore, not unreasonable to 
presume that the fact of both the spouses 
being in the same profession, was one of 
the considerations of marriage. It is also 
not disputed that she had come for the 
last time to her husband’s parents during 
the summer vacation, and had to resume 
her post at Ludhiana on the 1st of Sep- 
tember, 1964. Her informing Mrs. Thandi 
that she would be coming on Saturday, 
the 29th August, 1964, just at the end of 
the summer vacation, did not indicate an 
intention on her part to withdraw from 
the society of her husband, but only an 
intention to resume her official duties at 
the end of the vacation. But why did she 
leave one day earlier? This acceleration 
of her departure rather indicates that 
something happened subsequently to the 
writing of the letter. Exhibit P. 4, which 
hastened her departure. This something 



144 Pun} (Prs. 24-30)-[Prs 1 2] Anand Kumar v Pun. University (Jam J ) A.I.K. 


according to the sworn testimony of the 
respondent, was the mental and physical 
torture inflicted by her mother in law 
and her husband. It is also common 
ground that in the morning of 28th 
August, 1964 a telegram was 6 ent to Dr 
Ajmer Singh, father of the respondent, 
asking him to reach Rupar Immediately 
The respondent has sworn that she has 
entreated her m laws to wait for the am 
val of her father but they did not do so 
but compelled her to leave the house im 
mediately It is m the evidence of Dr 
Ajmer Singh how he reached the house 
of the petitioner and found that his 
daughter the respondent, had already de- 
parted. 

25 The observations made by the 
learned tnal Judge with regard to the 
conduct and demeanour of the petitioner 
cannot be lightly ignored. It is true that 
he did not make a separate note at the 
time of recording the statement of the 
petitioner about his demeanour But this 
demeanour is eloquently reflected In the 
sardonically curt statement of the peti 
tioner In examination in-chief, he was 
volunteering statements. 


26 He stated that he was prepared to 
keep the respondent if she either left 
service or got herself transferred to the 
station where the petitioner was posted 
He further admitted that he did not try 
for her transfer from Ludhiana. He was 
questioned as to whether he had made 
any arrangement for taking her to Nan 
gaL He bluntly replied that he had made 
no arrangements as none was required 
He volunteered. She was free to go 
with me in a bus, I do not possess a car 

another way 1 He further 
stated that he used to take his meals at 
Nangal in a hotel. He admitted that 
alter the departure of the respondent, he 
never went to Ludhiana, nor did he write 
any letter to her or her parents asking 
her to return to Rupar 

27 In the written statement, the res- 
pondent made an offer that she was pre- 
pared to go back and live with the neti 
tioner at Nangal. The petitioner how 

£ er t0 with him 
at Nangal. but with his parents at Rupar 
Her refusal to live with his parents at 
Rupar away from him. cannot be said to 
me t ras| aS ° nable the arcun istances of 

28. Dr Ajmer Singh himself appear 
ed m the witaess-box and stated how his 
efforts as well as that of the respondent 
in persuading the petitioner to admit her 
to the matrimonial home proved abnr 
tive 

29 In view of this intransigent and 
i unrelenting attitude of the petitioner and 
the circumstances of the case the tnal 
Court was justified in reaching the con 
(elusion that the husband did not sincerely 


want to resume cohabitation, and that he 
had made this petition merely for the 
purpose of preparing ground for a future 
petition for divorce I entirely agree with 
ttiat finding In short, the petitioner had 
failed to prove that the respondent had 
withdrawn from his society without rea 
sonable excuse 

30 In the light of what has been said 
above the appeal fails and is hereby dis- 
missed with costs. 

UVJ/D V C. Appeal dismissed. 
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Anand Kumar Nirwarn Petitioner v 
Punjab University through The Regis- 
trar Punjab University Respondent 

1968^ Wnt N ° 2365 ° f 1967 D/ 3ft * 7 
Constitution of India Art 226 — Natu 
— Sludcnt caugh* red handed 
with hand written chits — Chits contaia- 
^5 relevant to subject in which 

student was appearing on that date — 
Explanation of student immediately taken 
by Superintendent — Standing Committee 
examnnng entire material consisting of 
chits explanation of student report of 
Superintendent and evidence led by stu 
dent during persona! hearing granted by 
it He * d could not be said that by 
not permitting student to cross examine 
Superintendent and Dy Superintendent 
principles of natural justice had been m- 
tnnged or any prejudice was caused to 

I TVtX ^ F 241 Cur 

F G70 (Punj) & 1060 1 All ER 631 Dist 
(Para 5) 
Chronological Parar 
( 1 ^7> 1967 Cur LJ 670 (Punj) 
turpal Singh v The Vice-Chan 
cellor 

0866) 1966 Cur U 241 (Punj) 

Afhok Kumar v Punjab Umver 
nty 

1SS0 I All ER 631-1960-1 
WLR 223 University of Ceylon v 
t emando 4 5 

Lai. for Petitioner N K. 
bodhl ’ for Respondent. 
r, 4 *, C JAIN J — This Is a petition 
by Anand Kumar Nirwam under 
"Utiles 226 and 227 of the Constitution 
01 India for the issuance of the wnt of 

certiorari for quashing the order of the 

£mjab University dated 27th of Septem 
19 o 7 disqualifying the petitioner for 
1967 and 1968 (four sessions) under Re- 
gulation 12-C of the Punjab University 
Calendar 1966 (Volume I) 

2 The facts as alleged in the petition 
are that the petitioner joined the Law 
IL/KL/D845/68 
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College of the Punjab University and ap- 
peared in the F. E. L. Examination held 
by the Punjab University in June, 1967, 
at University Centre, Chandigarh. The 
Roll No. of the petitioner for the said 
examination was 344. The petitioner ap- 
peared in the fourth paper relating to 
the Law of Torts and Indian Easements 
Act on 8th of June, 1967 and the paper 
was to start at 8 A. M. The petitioner 
got late by few minutes and when he 
reached the examination hall, the ques- 
tion paper had already been distributed. 
Consequently, the petitioner entered the 
examination hall in a hurry and forgot to 
leave outside the hall the three chits of 
papers on which some notes had been 
written for the purpose of refreshing his 
memory. After some time, the petitioner 
having started answering the question 
paper, took out his handkerchief from 
his pocket and in that process one of the 
three chits fell down on the ground from 
his pocket and it was then that he rea- 
lised that he had not left those three chits 
outside the hall by mistake. The peti- 
tioner then picked up that chit and along 
with other two chits which he took out 
from his pocket handed them over to the 
Superintendent,, Examination Centre 
voluntarily and this was done when the 
petitioner had just started answering the 
first question. According to the peti- 
tioner, the Superintendent had not ob- 
jected and taken any action and the peti- 
tioner continued to answer the paper as 
before. It was only about fifteen minutes 
before the expiry of the time when the 
Superintendent took away the first answer 
book and supplied the second answer 
book in which the petitioner attempted 
only parts of one or two questions. Ac- 
cording to the petitioner throughout the 
examination he did not copy from or 
make use of the chits in answering the 
question paper nor those chits could be of 
any assistance to the petitioner in answer- 
ing the question paper. The petitioner 
also reiterated his version as to how the 
chits had been brought in the examina- 
tion hall inadvertently, to the Superin- 
tendent who recorded his statement a 
few minutes before the expiry of the 
time of the examination. On 5th of July, 
1967, the petitioner was_ served with a 
show-cause notice according to which _he 
was accused of having used unfair 
means and violating the Regulations 12-c 
and 13-b of the Punjab University Calen- 
dar, 1966. This notice was served on the 
basis of the report which was submitted 
by the supervisory staff against the peti- 
tioner alleging that the case was detected 
by the Superintendent of the Centre him- 
self. By this notice, he was required by 
the Assistant Registrar to see the latter 
on 21st of July, 1967 at 9-30 A. M. in 
connection with the enquiry to be con- 
ducted by him on that day. On 21st of 
1969 Punj./lO V G — i2 


July, 1967, the petitioner was given a 
questionnaire consisting of twelve ques- 
tions which were answered by the peti- 
tioner in writing and while giving reply 
to Question No. 11, the petitioner speci- 
fically demanded that he wanted to cross- 
examine the Superintendent and the 
Deputy Superintendent who had made 
false statements against him and that 
they should be called before the Standing 
Committee. Later on the petitioner was 
informed by letter dated 27th of Septem- 
ber, 1967 (Annexure ’A’) that he had 
been disqualified for 1967 and 1968 (four 
sessions) under Regulation 12-c at page 
106 of the Punjab University Calendar, 
1966 (Volume I). The petitioner alleged 
that the order of the respondent regard- 
ing his disqualification was illegal and in- 
valid as the charge of copying from the 
said chits under Regulation 13-b of the 
Regulations was not proved against the 
petitioner and so also the charge under 
Regulation 12-c was neither proved nor 
established as the chits were not taken by 
the petitioner in the hall with a mala 
fide intention and the possession of the 
same was due to inadvertence. It was 
asserted that principles of natural justice 
were offended as the statements of the 
Superintendent and the Deputy Superin- 
tendent were not taken in his presence 
and he was afforded no opportunity to 
cross-examine them. It was also assert- 
ed that the impugned order was not a 
speaking order. 

3. Shri Sujan Singh, Registrar, Pun- 
jab University, filed a return on behalf 
of the Punjab University, Chandigarh. 
All the allegations mentioned above were 
controverted and it was asserted that the 
order of the Respondent-University dis- 
qualifying the petitioner for two years 
was perfectly legal and within the juris- 
diction of the answering-respondent It 
was emphatically denied that the peti- 
tioner was not given adequate opportu- 
nity to represent his case. It was assert- 
ed, however, that the petitioner was not 
entitled under the law to cross-examine 
the Superintendent or the Deputy Super- 
intendent of the Examination Centre and 
more so when no mala fides were alleged 
against them. The Standing Committee 
after considering the entire material on 
the record including the statements of 
the petitioner and the witnesses produc- 
ed by him came to the unanimous con- 
clusion that the petitioner should be dis- 
qualified for two years. 

4. The only submission which the 
learned Counsel for the petitioner has 
made before us is that in the present case 
tiie principles of natural justice have been 
infringed as no opportunity was given to 
cross-examine the Superintendent and the 
Deputy Superintendent in spite of the 
fact that it was demanded and that in 
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case tne same had been afforded to him, 
he would have proved his innocence and 
bona fides. In support ol his contention, 
the learned Counsel referred to a deci- 
sion of R. S Narula, J , in Ashok Kumar 
v Punjab University, 1966 Cur LJ 241 
(Punj) and the decision of P D Sharma, 
J m Kiroal Singh v The Vice Chancel- 
lor 1967 Cur LJ 670 (Punj) Reference 
was also made by the learned Counsel to 
a decision m University of Ceylon v 
Fernando 1960-1 All ER 631 The learn- 
ed Counsel on the strength of these autho- 
rities submitted that the Superintendent 
and the Deputy Superintendent should 
have been examined in the presence of the 
petitioner and he should have been given 
an opportunity to cross-examine them. 
After considering this contention of the 
learned Counsel I am of the view that 
there is no force in the same and none of 
these authorities is applicable to the 
facts of this case. 


5 In Ashok Kumar’s case 1966 Cur 
LJ 241 (Punj) the contention raised in the 
present case was not considered and the 
petition was allowed primarily on the 
ground that there was no evidence 
against the petitioner Kirpal Singh's 
1967 Cur U 670 CPuS) m S- 
ed on the peculiar facts of that case as 
would be Jear from the following ob- 
servations Of P D Sharma, J 

..'S 01 tte Peculiar circumstance 

of the two rases, the Superintendent Shr! 
Vishwa blitter and Shn Nahar Singh, 
Deputy Superintendent should have been 
examined before the petitioner by Mr 
Verma or the Standing Committee and 
the two petitioners should also have been 
th£?” ^ opportunity to cross-examine 

raSw*? 7 °£ CeyIon 'l owe. 1060-1 

^ does 1101 hel P the peti- 
K°es against him. Ac- 
cording to this decision, the two ew^ haT 
h^ mr S. entS ^ are th ? t a Person shoSd 
have been adequately informed of the 
*** to meet and he should be 
afforded an equally adequate opportunity 
of stating or presenting his case. Smre U 
^ ese conations had been 
satisfied, although certain statements had 
been reconied in the absence of the 

and he no opportumty of 
“ y question m cross-exanuna- 
tion to the witnesses it was held that the 
of natural justice had bera 
i W 1 t' 1 ^ ason . was indicated by 

theu- lordships towards the conclusion of 
the judgment in the following wordf— 

would have included as of course tS 


tendering of Miss Balasingham for cross- 
examination. But that is not the ques- 
tion. The question is whether, on the 
facts and in the circumstances of this 
particular case, the mode of procedure ad- 
opted by the Vice-Chancellor, in bona 
fide exercise of the wide discretion as 
to procedure reposed in him under clause 
8, sufficiently complied with the require- 
ments of natural justice In their Lord- 
ships’ opinion it has not been shown to 
have fallen short of those requirements." 
In the case before us, however, the peti- 
tioner was caught red-handed with hand- 
written chit which was found under his 
answer book and the same was detected 
by the Superintendent and on his search 
two other chits were also recovered from 
bis pocket. These chits contained the 
matter which was relevant to the subject 
in which the petitioner was appearing on 
that date The explanation of the peti- 
tioner was immediately taken by the 
Superintendent on the spot It was not 
denied by the petitioner that these chits 
were not in his hand-writing and were 
not recovered from him. The entire 
material consisting of the chits, the ex- 
planation of the petitioner, the report of 
the Superintendent, and the evidence led 
by the petitioner was considered by the 
Standing Committee Even personal hear- 
ing was granted by the Standing Comml- 
ttee to the petitioner It was then that 
the Standing Committee unanimously 
found the petitioner guilty of violating 
Regulation 12-c of the Punjab University 
Calendar 1966 (Volume I) and decided to 
disqualify him for a period of two years, 
♦v, cai ? no * as a general rule be laid down 
mat in each and every case, the candi- 
date as a matter of nght on his mere ask- 
ing is entitled to a right of cross-exami- 
nation. It will depend on the facts and 
cu J cur nstances of each rase whether the 
of natural justice has been complied 
the University authorities by 
anording an adequate opportunity to a 
candidate to present his case against the 
° r allegation made against him. On 
» 011 d m the circumstances of this 
Particular case. It cannot be said that by 
nor permitting the petitioner to cross- 
®*3mine the Superintendent and the De- 
Superintendent the principles of 
natural justice have been infringed cl 
any prejudice is caused to the petitioner. 

® In this view of the matter, there b 
no force in this petition and the same 1* 
onamssed with costs. 


7. D. K. MAHAJAN, J„-— I agree. 
RSK/D V C. Petition dismissed. 
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Workmen of M/s. Bali Singh, Bhagwan 
Singh, Petitioners v. Management of M/s. 
Bali Singh, Bhagwan Singh, Respondents. 

Civil Reference No. 4 of 1967, D/- 29- 
2-1968. 

(A) Punjab Reorganisation Act (1966), 

g 93 Proceeding — Reference of 

industrial dispute to Labour Court or 
Industrial Tribunal is a proceeding with- 
in meaning of section. 

Hie Industrial Disputes Act was not 
Intended to provide for any extraordi- 
nary exigencies resulting from bifurca- 
tion of a State into two or more States 
or territories. It is for this reason that 
5n S. 93 (3) of the Punjab Reorganisation 
Act. proceeding has been given a compre- 
hensive and inclusive definition so as to 
Include "any suit, case or appeal . In this 
sense a case is to be given a wide mean- 
ing of a circumstance, situation or hap- 
pening which is the subject-matter of an 
investigation or enquiry ^ calling for a 
decision. References of industrial dispu- 
tes to the Labour Court or to the Indus- 
trial Tribunal are in that sense to be 
deemed cases. The use of the word 
‘case’ is generic and not narrow or spe- 
cialised. Section 93 was intended to cover 
such exigencies. The words relating to 
proceeding pending before a Court 
(other than a High Court), Tribunal, au- 
thority or officer” also indicate that pro- 
ceedings in the nature of cases may Tbs 
pending not only before Courts and Tri- 
bunals but also before authorities or offi- 
cers considering and investigating them. 
It would not have been easy or conve- 
nient to pass specific orders in each mat- 
ter and, therefore, it was neces- 
sary to enact Section 93 so that 
pending matters might stand automati- 
cally transferred to the concerned State 
or territory without the necessity, of pass- 
ing separate orders.. Even Tmclimye 
definition was not given of the word 
‘'proceeding” in S. 93, in its general ac- 
ceptation also, it is a term of wide am- 
plitude; and means a prescnbed course of 
action for enforcing or protecting a legal 
right and further embracing the requisite 
steps to be taken whether procedural or 
substantive. Proceeding also means f onus 
In which relief is sought before Courts 
of law or before other bodies or autho- 
rities determining . rights and liabilities 
and in which actions are brought and 
defended and the manner of conductmg 
them and the mode of deciding them. AJi 
those happenings ° r 0 ?; 

Labour Court or Industrial Tnbunal or 
any other authority on whom jurisdiction 
Is conferred by law to dispose of conten- 

J2L/LL/C431/68 
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tious matters are understood by the term 
"proceeding”. Section 93 of the Punjab 
Reorganisation Act which contemplates 
automatic transfers applies to proceedings 
which were pending before the Labour 
Courts or Industrial Tribunals. 

(Para 8 ) 

(B) Punjab Reorganisation Act (1966), 
S. 93 — "Corresponding Court, Tribunal, 
authority or officer” — Transfer of case 
from Labour Court, Rohtak to Labour 
Court, Jullundur — Labour Court, Jullun- 
dur, is corresponding Labour Court in 
Rohtak by virtue of S. 10 of Industrial 
Disputes Act (1947). (Para 9) 

G. S. Aulakh, for Petitioners; H. R. 
Sodhi Sr. Advocate with N. K. Sodhi, 
for Respondents. 

ORDER: — This is a reference forward- 
ed to this Court by the Presiding Officer, 
Labour Court, Jullundur, formulating the 
following questions: — 

(1) Whether the instant reference, 
which was registered at No. 4 of 1964 by 
the Labour Court, Rohtak and at No. 145 
of 1966 by the Labour Court, Jullundur 
is a "proceeding” within the meaning of 
Section: 93 of the Punjab Reorganisation 
Act, 1966? 

(2) Whether Labour Court, Jullundur, 
or Industrial Tribunal, Punjab, Chandi- 
garh, is "corresponding Court, Tribunal, 
Authority or Officer” within the mea n ing 
of Section 93 of the Punjab Reorganisa- 
tion Act, 1966? 

(3) Whether the reference "stands 
transferred” to the Labour Court, Jull- 
undur or Industrial Tribunal, Punjab, 
Chandigarh, under Section 93 of the Pun- 
jab Reorganisation Act, 1966, with effect 
from 1st November, 1966, when that Act 
came into force? 

2. The facts of this case are that the 

Governor of Punjab in exercise of the 
powers conferred by clause (c) of sub- 
section (1) of Section 10 read with proviso 
to that sub-section of the Industrial Dis- 
putes Act, 1947, referred to the Labour 
Court, Rohtak, constituted under Section 
7 of the said Act, the matter specified 
below: , , , , 

"Whether the workers should be grant- 
ed Dearness Allowance and whether . it 
should be link ed with the cost of living 
index? If so, what details and from what 
date”. 

3. The industrial dispute was between 
the wor km en and the management of 
Messrs. Balli Singh Bhagwan Singh of 
Amritsar vide No. 6-SF-UI-Lab-I-64/728, 
dated the 10th January, 1964, published 
in the Punjab Government Gazette Extra- 
ordinary on the same date. . It is not 
necessary to go into the merits of the 
respective contentions of the parties which 
are given in detail in the order of 
reference. Before any order could be 
made by the Labour Court, Rohtak, the 
Punjab Reorganisation Act, 1966, came 
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Into force on 1st of November. 1966 
the Labour Court sent the record of the 
reference of the dispute to Labour Court, 
Jullundur under Section 93 of the Pun- 
jab Reorganisation Act 1966 The Presid- 
ing Officer of Labour Court, Jullundur, 
issued notice to the parties and on otn 
of December 1966 the management made 
an application stating that the Labour 
Court Jullundur was not properly and 
legally seised of the reference in ques- 
tion and, therefore, could not adjudicate 
upon it Tlie following preliminary issue 
was framed — 

Whether this Court is not properly and 
legally seised of this case and, therefore, 
cannot adjudicate upon it2 
The contention of the management be- 
fore the Labour Court and before me 
has been that Section 93 is not applicable 
and the reference was not a 'proceeding ' 
and the Labour Court, Jullundur could 
not be said to be corresponding court or 
tribunal 


4. On behalf of the management, Shri 
H. R. Sodhi, has taken me through some 
relevant sections of the Industrial Dis- 
putes Act with a view to show that the 
provisions of Section 93 of the Punjab 
Reorganisation Act, 1966 are not attract- 
ed. Under Section 2 (a) (ul of the In- 
dustrial Disputes Act, the appropriate 
Government means the State Government 
and in this context prior to the reorga- 
nisation would mean the State of Punjab 

5. Section 7 empowers the appropriate 
Government to constitute one or more 
Labour Courts for the adjudication of 
industrial disputes relating to any matters 
specified in the second schedule Before 
the bifurcation of the State, there was a 
Labour Court at Jullundur and another 
Labour Court at Rohtak. This dispute 
was referred to the Labour Court at Roh- 
tak. Section 7-A provides for the consti- 
tution of one or more Industrial Tribunals 
by the appropriate Government, by notifi- 


fected are not likely to be more than 300, 
the reference may be made to a Labour 
Court This was done in tins case 
G The power to transfer certain pro- 
ceedings was exercisable by the appro- 
priate Government under Section 33B of 
the Act The appropriate Government 
could, therefore withdraw any proceed- 
ing pending before a Labour Court, Tri- 
bunal or National Tribunal and transfer 
the same to another Labour Court, Tri- 
bunal or National Tribunal, as the case 
may be Section 33B (1) runs as under— 
"The appropriate Government may by 
order in writing and for reasons to be 
stated therein, withdraw any proceeding 
under this Act pending before a Labour 
Court, Tribunal or National Tribunal and 
transfer the same to another Labour 
Court, Tribunal or National Tribunal, as 
the case may be for the disposal of the 
proceeding and the Labour Court Tribu- 
nal or National Tribunal to which the 
proceeding is so transferred may subject 
to special directions in the order of trans- 
fer proceed either de novo or from the 
stage at which it was so transferred. 

Provided that where a procee d ing 
under Section 33 or Section 33-A is pend- 
ing before a Tribunal or National Tribu- 
nal. the proceeding may also be transfer- 
red to a Labour Court ’ 

7 Section 93 which deals with the 
transfer of pending proceeding under the 
Punjab Reorganisation Act, 1966 is re- 
produced below-— 

'93 Transfer of pending proceedings. 
(1) Every proceeding pending imme- 
diately before the appointed day before a 
Court (other than a High Court) Tribu- 
nal, authority or officer m any area which 
on that day falls within a State or Union 
Territory shall, if it is a proceeding 
relating exclusively to the territories 
which as from that day are the territo- 
ries of another State or Union Territory, 
stand transferred to the corresponding 
Court, Tribunal, Authority or Officer in 


cation, lor the adjudication of industrial that other State or Union. Territory, 


disputes relating to any matter whether 
specified in the second schedule or the 
third schedule. So far as the matters 
referred to in the second schedule are 
concerned, the jurisdiction of the Indus- 
trial Tribunals and of the Labour Courts 


the case may be 

(2) If any question arises as to whether 


I 11 any question arises os , 

any proceeding should stand transferrea 
under sub-section (1) it shall be reierreo 
to the High Court having jurisdiction m 
respect of the area m which the CtmrP 


is concurrent. Under Section ID (1)~ the Tribunal, Authority** or Officer before 
appropriate Government has the power to which or whom such proceeding is pena- 


refer an industrial dispute to a Labour 
Court or to a Tribunal for adjudication. 
According to the proviso to Section 10 
(1) (d) where the dispute relates to any 
matter specified in the third schedule and 
Is not likely to affect more than 100 
workmen, the appropriate Government 
may make a reference to a Labour Court 


ing on the appointed day is functioning 
and the decision of that High Court shall 


any suit 


be finaL 

(3) In this section — 

(a) 'Proceeding includes 

case or appeal and _ . 

(b) Corresponding Court, TnbunzU. 
Authority or Officer” in a State or 


under clause (c) Thus, ordinarily dis- Union Territory means — - 


putes over any matter specified in the 
third schedule are referable to an Indus- 
trial Tribunal but where the workmen af- 


uiuji icuiiuiy lucmu — , 

(i) The Court, Tribunal. Authority or 
Officer in that State or Union Territory 
In which or before whom, the proceeding 
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would have lain if it had been instituted 
after the appointed day; or 

(ii) In case of doubt, such Court, Tri- 
bunal, Authority or Officer in that State 
or Union Territory, as may be determin- 
ed after the appointed day by the Gov- 
ernment of that State or the Central 
Government, as the case may -be, or be- 
fore the appointed day by the Govern- 
ment of the existing State of Punjab, to 
be the corresponding Court, Tribunal, 
Authority or Officer.” 

8. I may now turn to the arguments 
advanced by the learned Counsel on mat- 
ters which have been referred to this 
Court by the Presiding Officer, Labour 
Court, Jullundur. It was argued on be- 
half of the management that the power to 
refer an industrial dispute vests exclu- 
sively in the appropriate Government. In 
this case, the Government of Punjab be- 
fore the bifurcation of the State had 
made a reference and that Government 
alone could withdraw the same under 
Section 33B and transfer the case to an- 
other Labour Court. After 1st of No- 
vember, 1966, there have come into exist- 
ence two Governments for the new States 
of Punjab and Haryana. The matter 
under reference is deemed to have lapsed. 
Neither the former reference can be given 
effect to nor withdrawn. It was urged 
that in view of this difficulty, the Presi- 
dent of India in the exercise of powers 
conferred under Section 33B of the In- 
dustrial Disputes Act had withdrawn 
cases from the Labour Court, Rohtak on 
account' of reorganisation of the State of 
Punjab and had referred them to die 
Labour Court, Jullundur, vide notification 
No. 685-SF-3-Lab-I-66, dated the 28th 
October, 1966. 

There was another notification No. 
685-SF-3-Lab-I-66 dated the 28th October, 
1966, by which the President of India 
was pleased to withdraw cases from the 
Labour Court Jullundur and refer the 
same to the Labour Court, Rohtak. Both 
these notifications are published in Pun- 
jab Government Gazette Extraordinary 
D /- 31-10-1966. In these respective notifi- 
cations, the cases which have been trans- 
ferred from one Labour Court to another 
are specified but the instant case has 
been omitted. It has been argued with 
reference to these two notifications that 
the only way of transferring the cases 
was in the manner done by the President 
of India and since the instant case does 
not figure among those cases, it cannot 
now be transferred by the successor Gov- 
ernments nor can it be deemed to be 
transferred automatically. On the basis 
of this reasoning, it is contended that the 
reference made by the former Punjab 
Government on 10th January, 1964, has 
lapsed. , . . . 

It was also urged that the provisions^ of 
Section 93 of the Punjab Reorganisation 
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Act are not attracted and are not appli- 
cable to industrial disputes which are in 
a class by themselves. It is argued that 
an industrial dispute is not a "proceed- 
ing” within Section 93, sub-section (3) as 
it cannot be deemed to be "a suit, case 
or appeal”. Section 93 of the Punjab 
Reorganisation Act when contrasted with 
S. 33B of the Industrial Disputes Act, is a 
special provision. The Industrial Disputes 
Act, was enacted when the eventuality of 
the type resulting from bifurcation of a 
State into two or more States or territo- 
ries was not contemplated. The Indust rial 
Disputes Act was not intended to provide 
for such extraordinary exigencies. Hence, 
a special provision was necessary in the 
Punjab Reorganisation Act to provide 
for a contingency arising out of reorgani- 
sation of a State. It is for this reason 
that in Section 93, sub-section (3), pro- 
ceeding has been given a comprehensive 
and inclusive definition so as to include' 
"any suit, case or appeal”. 

In this sense, a case is to be given a 
wide meaning of a circ ums tance, situa- 
tion or happening which is the subject- 
matter of an investigation or enquiry 
calling for a derision. References of in- 
dustrial disputes to the Labour Court or 
to the Industrial Tribunal are in that 
sense to be deemed 'cases’. The use of 
the word 'case’ is generic and not narrow 
or specialised. Section 93 was intended 
to cover such exigencies. The words re- 
lating to proceeding pending before "a 
Court (other than a High Court), Tribu- 
nal, Authority or Officer” also indicate 
that proceedings In the nature of cases 
may be pending not only before Courts 
and Tribunals but also before authorities 
or officers considering and investigating 
them. It would not have been easy or 
convenient to pass specific orders in each 
matter and, therefore, it was necessary to 
enact Section 93 so that pending matters 
might stand automatically transferred to 
the concerned State or Territory without 
the necessity of passing separate orders. 

Even if inclusive definition was not 
given of the word "proceeding” in Section 
93, in its general acceptation also, it is a 
term of wide amplitude; and means a 
prescribed course of action for enforcing 
or protecting a legal right and further 
embracing the requisite steps to be taken 
whether procedural or substantive. Pro- 
ceeding also means forms in which relief 
is sought before Courts of Law or before 
other bodies or authorities determining 
rights and liabilities and in which ac- 
tions are brought and defended and the 
maimer of conducting them and the mode 
of deciding them. All those happenings 
or events before a Labour Court or In- 
dustrial Tribunal or any other authority 
on whom jurisdiction is conferred by law 
to dispose of contentious matters _ are 
understood by the term "proceeding ’. 
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Section 93 of the Punjab Reorganisation 
Act which contemplates automatic trans- 
fers applies to proceedings which were 
pending before the Labour Courts or In- 
dustrial Tribunals 

9 Another point which was urged 
was that the Labour Court at Jullundur 
could not be deemed a 'corresponding 
Court, Tribunal, Authority or Officer* to 
the Labour Court at Rohtak in so far as 
the jurisdiction relating to matters speci- 
fied in Second Schedule of the Industrial 
Disputes Act was concurrent I do not 
find any merit in this argument as Sec- 
tion 10 of the Industrial Disputes Act re- 
lating to reference of disputes to Courts 
Board or Tribunals, has force, being a 
Central Act extending to Punjab Har- 
yana and other States in India. The 
Labour Court in Jullundur is a corres- 
ponding Labour Court in Rohtak. 

10 In view of what has been stated 
above, the reference Is answered as 
under — 

(1) The instant reference, which was 
registered at No 4 of 1964 by the Labour 
Court, Rohtak, and at No 145 of 1966 by 
the Labour Court, Jullundur, is a 'pro- 
ceeding ’ within the meaning of Section 
93 of the Punjab Reorganisation Act, 

1966 

(2) The Labour Court, Jullundur or 
Industrial Tribunal, Punjab Chandigarh 
Is 'corresponding Court, Tribunal, Au- 
thority or Officer” within the meaning of 
Section 93 of the Punjab Reorganisation 
Act. 1966 

(3) The reference stands transferred to 
the Labour Court, Jullundur by virtue 
of Section 93 of the Punjab Reorganisa- 
tion Act, 1966, with effect from 1st No- 
vember 1966 when that Act came into 
force. 


A. LB. 


. H" In my view therefore the indus- 
trial dispute is to be deemed as validly 
referred under Section 93 of the Punjab 
Reorganisation Act, 1966 to the Labour 
Court, Jullundur which has Jurisdiction 
to proceed with the case. 

12. The reference is answered accord- 
ingly 
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Answer accordingly 
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P K. Oswal Hosiery Mills, Millerganj 
Ludhiana. Appellant v Tilak Chand L. 
Ghasita Ram Jain, Respondent. 

.First Appeal No 262 of 1958 D/- 13- 
&-1968 from decree of Sr Sub J_ Ludhi- 
ana, D/- 9-6-1958 

(A) Tort — Libel or slander — Action 
for — Suit by partnershi p firm for libel 
KL/LL/F30/63 ~ ' 


or defamation of firm not maintainable 
— Such suit can however be brought by 
its partners — Form of suit indicated — 
(Civil P C (1908), O 30, R. 1) — (Part- 
nership Act (1932), S 4) 

A firm of partnership cannot maintain 
a suit for libel or slander A firm is 
merely a compendious artificial name 
adopted by its partners and is not itself 
a legal entity Libel or slander of a 
partnership firm may indeed amount to 
defamation of its partners But then it 
is the partners who may in such an 
eventuality sue and not the firm. The 
remedy of an association like a partner- 
ship concern really lies at the hands of 
its individual members who can perso- 
nally sue if they have been defamed. It 
is not necessary for all the partners of 
a firm to join in such an action. Any 
one or more of the partners who feel ag 
grieved may sue and the others may be 
joined as pro forma defendants. 

(Para 9) 

(B) Limitation Act (1908), Arts. 22, 24, 
25 and 36 — Scope and applicability — 
Suit for damages for slander of goods or 
title Residuary Art, 36 applies and not 
Art. 24 or 25 — Claim in suit in sub- 
stance one for damages for defamation 
and mental worry — Arts 22, 24 and 25 
apply — (Obiter) 

If a suit for damages in tort cannot be 
brought under any other specific Article 
in the first Schedule to the Limitation 
Act it would be governed by Article 36 
AIR 1928 Cal 1 & (1887) ILR 11 Boa 
133 ReL on AIR 1938 Nag 81 & AIR 
1936 All 454, Ref. (Para 13) 

Obiter — A suit for damages on ac- 
count of slander of goods or slander ol 
title would be governed by the residuary 
Article 36 and not by Article 24 or 25 
which are intended to relate to libel or 
slander of person which would both fall 
under the genus-'defamation’ (Para 14) 

Where the plaint makes it clear that 
the real claim of the plaintiff is for da- 
mages for defamation by the defendant 
by writing the impugned letter the suit 
would be maintainable only within ton 
time allowed by Arts. 24 and 25 Limita- 
tion Act even though the plaint may 
have used the words slander of title seve- 
ral times. In so far as the suit relates to 
damages on account of mental worry » 
being based on an injury to person wouJa 
be governed by Article 22 Limitation Act. 
(On facts of this case it was held that 
the finding of the trial Court that the 
suit was barred by limitation was cor- 
rect) (Para 15) 

(C) Tort — Slander of goods and slan- 
der of title — Distinction. . , 

Slander of goods is a form of slander 
of title and the action in such a case P 
for making defamatory statements abom 
a mans goods, which are actionable u 
they are untrue and cause him speam 
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damage and are made maliciously. "Slan- 
der of title” is a false and malicious state- 
ment about a person’s property or busi- 
ness and does not relate necessarily to 
his personal reputation, but to his title to 
property or his business or generally to 
his material interest. (Para 14) 

Torts arising out of fraud, deceit and 
injurious falsehood including cases of 
slander of title or slander of goods have 
never been treated as torts of trespass or 
injury to the person. Winfield on Torts 
(7th Edn.) P. 693, Eel to, (Para 14) 

Cases Referred: Chronological Paras 


(1938) AIR 1938 Nag 84 (V 25)= 

ILR (1938) Nag 348, Hargovind 
Dullabh Jiwan v. Kikabhai Ra- 
himatullah 13 

(1937) AIR 1937 Lah 709 (V 24)= 

39 Pun LR 686, Hamam Singh 
v. Doola Singh 14 

(1936) AIR 1936 AH 454 (V 23)= 

1936 All LJ 574, Sobha Ram v. 

Tika Ram 13 

(1928) AIR 1928 Cal 1 (V 15)= 

46 Cal LJ 455, Imperial Tobacco 
Co. v. Albert Bonnan 12, 13 

(1926) AIR 1926 Cal 757 (V 15)= 

30 Cal WN 465, Albem Bonnan 
v. Imperial Tobacco Co.- 12 

(1924) AIR 1924 Bom 290 (V 11)= 

25 Bom LR 1333, Abdulla Moha- 
med Jabli v. Abdulla Mohamed 
Zulaikhi 14 

(1902) ILR 24 AH 368=1902 AH 
WN 96, Ishri alias Hatim Ali v. 
Muhammad Hadi 14 

(1887) ILR 11 Bom 133, Essoo 
Bhayaji v. Steam-ship "Savitri” 13 


H. L. Sarin, M. S. Jain, A. L. Bhal, for 
Appellants; Y. P. . Gandhi and V. P. 
Gandhi, for Respondents. 

JUDGMENT: — Eight persons including 
Tilak Chand defendant-respondent (to 
whom I will hereinafter refer as the de- 
fendant) formed a partnership at Ludhi- 
ana under the style "P. K. Oswal Hosiery 
Mills.” Some of the parties were minors 
and were merely admitted to the benefits 
of the partnership. The defendant retired 
from the partnership vide deed of dis- 
solution Exhibit P. 119, on and with 
effect from June 24, 1954. According to 
the said deed of dissolution, he had sepa- 
rated himself from the firm "after the 
rendition and settlement of accounts’* and 
thereafter he had been left with no con- 
cern with the aforesaid firm. He also 
stipulated in the deed that the remaining 
parties and partners of the firm would 
be entitled to and liable for all the out- 
standings of the firm and would be enti- 
tled to carry on the hosiery business re- 
garding contracts for supplying the goods 
to the Government and manufacturing 
and supplying of other hosiery goods and 
every sort of business relating to the 
hosiery in the name of P. K. Oswal 
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Hosiery Mills and the defendant would 
have no objection thereto, as he had ab- 
solutely severed his connections from the 
firm in which he had become a partner 
on January 1, 1954. On the same date 
a sum of Rs. 6,613/13/6 was received by 
the defendant and he executed for the 
said amount receipt Exhibit P. 120 stat- 
ing as follows: — 

"I have received in cash Rs. 6,613/13/6 
(rupees six thousand six hundred and 
thirteen and annas — /l 3/6) of the current 
coin, double of Rs. 3,306/14/9 (rupees 
three thousand three hundred and six and 
annas -/ 14/9) from firm P. K. Oswal 
Hosiery Mills, Ludhiana and have sepa- 
rately executed a deed of dissolution of 
partnership. In future I shall have no 
concern with the aforesaid firm nor is 
any previous account of mine of any 
kind outstanding against the firm.” 

The remaining members of the firm also 
got from the defendant letter Exhibit 
P. 121 of the same date — to the Sales 
Tax and Taxation Officer, Ludhiana. The 
defendant wrote letter Exhibit P. 122 to 
the Manager, Punjab National Bank Ltd, 
Ludhiana, letter Exhibit P. 123, to the 
Government Department, in each one of 
which letters, he had stated that he had 
left the partnership of P. K. Oswal 
Hosiery Mills and that (in Exhibit P. 121) 
his name may be deleted from the record 
of the addressee as such partner. To the 
sales tax authorities he had added that 
the relevant books and necessary docu- 
ments were with the remaining partners 
of the firm. To the Punjab National 
Bank Ltd. he had added that in future 
no liabilities whatsoever stood against 
him relating to the accounts of the firm 
in connection with the partnership. To 
the Government he had written that he 
had no concern or connection of any sort 
• with the outstandings of P. K. Oswal 
Hosiery Mills and the machinery of every 
kind because having received his share, 
the defendant had separated from the 
firm and had nothing to do with the as- 
sets and liabilities thereof. 

2. On November 16, 1954, however, 
the defendant wrote the first alleged in- 
criminating letter Exhibit P. W. 11/1 to 
the Director-General, Supplies and Dis- 
posals, New Delhi. In that letter he stat- 
ed that it was through, his zeal and co- 
operation that the firm had acquired 
good reputation and manufactured arti- 
cles of the required standard to the satis- 
faction of the indentors and the inspecto- 
rate, hut unfortunately something had 
happened in such a way that the consti- 
tution of the firm had since gone under 
a drastic change and perhaps the depart- 
ment had not been apprised of the same 
till then. He then added that he consi- 
dered it his moral duty to apprise the 
Government of the changes and "actual 
state of affairs.” After referring to the 
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previous history of the constitution of 
the firm, the defendant continued to 
state — 

"It may further be notified that there 
is also some internal monetary trouble 
regarding the payment of my dues and 
for the same I am seeking advice of my 
legal advisor As a result it is just pos- 
sible that there may be some complica- 
tions m regard to the payment drawn by 
the firm since June 1954 

From this date I have got no connec- 
tions with the activities of the said firm 
and it is very likely that with this 
change the quality of the goods produced 
by this firm under the management of its 
new constitution, may differ from what it 
had already been produced hitherto be- 
fore apd as to whether they shall be able 
to maintain the good reputation which I 
have earned from your Department 
through my zeal, hard labour and co- 
operation of the officers of your Directo- 
rate 


I do not know whether this change of 
constitution may call Iot any lresh action 
for reviewing the present registration of 
the firm but should any such action be 
considered necessary your Department 
may kindly do the needful at an early 
date m the matter and if necessary due 
precautions may be taken with regard to 
the payment of the firm’s bills and also 
in regard to warding off new contracts 
till my case is decided.” 

Copies of the said letter were endorsed 
by the defendant to various branches of 
the Directorate General of Supplies and 
Disposals and to the Registrar of Firms, 
Jullundur, as well as to the Deputy Ac- 
countant General. Industry and Supply, 
New Delhi. On the receipt of the above- 
mentioned communication, letter Exhibit 
P W 1/1, dated November 25, 1954, was 
written by the Assistant Accounts Officer 
of the office of Deputy Accountant Gene- 
ral (Industry and Supply), New Delhi, 
demi-o {finally to Shn B Sen Gupta, 
Deputy Director of Supplies, office of the 
Director General and Supplies, New 
Delhi, wherein it was stated that the 
defendants letter showed that there was 
tome quarrel among the partners of the 
firm, and the defendant had pointed out 
that as a result of the dispute there might 
be some complications in regard to the 
payments drawn by the firm since June, 
1954 The Assistant Accounts Officer then 
proceeded to seek the advice of Mr 
Gupta in the following words — 

' In view of this I request you to please 
let me know in consultation with your 
legal advisor whether we should conti- 
nue to make payments to the firm so 
long as the bills are received and pre- 
sented in the name of the firm or we 
should stop payment of all bills 
I shall be grateful if you could kindly 
take immediate action and advice this 


office accordingly. I am withholding pay- 
ment of firm’s bills till I hear from 
you.” 

3. On December 30, 1954, the office o! 
the Deputy Accountant-General, Indus- 
try and Supply, New Delhi, wrote to 
Messrs P K. Oswal Hosiery Mills on the 
subject of payment of bills that as many 
as 18 bills of the firm of which amounts 
were mentioned in the margin of the 
letter had been forwarded to the Direc- 
tor-General of Supplies and Disposals, 
New Delhi, with letter, dated December 
22, 1954, and that two subsequent bills 
had been kept pending m the office ol 
the Deputy Accountant-General. The 
letter then proceeded to state — 

"The bills cannot be paid until the pay- 
ment issue raised by one of the partners 
Shn Tilak Chand in his letter No nil, 
dated 16 th November, 1954, is settled by 
the Director-General (Supplies and Dis- 
posals) New Delhi, and necessary in- 
structions are received from Director- 
General Supplies and Disposals to make 
the payment of the bills." 


The matter remained pending for some 
time The Director-General, Supplies and 
Disposals, then wrote letter, dated January 
18, 1955, Exhibit P W 11/2 to the defen- 
dant as k i n g him to confirm in connection 
with his previous letter, dated December 
1, 1954, whether he had no objection to 
the payments being made to the plaintiff- 
firm of bills in connection with the ex- 
ecution of the acceptance of tenders plac- 
ed on. that firm. The letter continued to 
add that in the absence of an intimation 
from him within a week from the date 
of the receipt of the letter, payment shall 
be made to the plaintiff-firm on the foot- 
ing that the defendant had no interest 
whatsoever in the amount which was due 
from the Government to the firm. In re- 
ply to the abovementioned letter, the de- 
fendant sent telegram Exhibit P W ll/*» 
dated January 27, 1955, in the following 
words — 

’’Acknowledge your letter SX-l/21643- 
D/m/2310, dated the 18th regarding Bills 
payment firm P K. Oswal Hosiery. 
Ludhiana, Stop Matter 6enously under 
consideration. Please don’t make pay- 
ments up to 31st instant Letter follows 
This was followed by defendant’s letter, 
Exhibit P W 11/5, dated February 2, 1955, 
to the Director-General, Supplies and Dis- 
posals The Director-General of Supplies 
and Disposals then asked the plaintiff- 
firm to execute a bond to indemnify the 
Government in case of any other claim 
from the defendant In that connection, 
the Government sent to the plaintiff-firm 
letter Exhibit P W 11/3, dated February 
26, 1955 forwarding with it a specimen 
copy of the indemnity bond which was 
required to be properly filled in and ex- 
ecuted by the plaintiff-firm on a stamp- 
ed paper of the requisite value. It was 
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m executing the said bond that the pay- 
nents were subsequently released to the 
fiaintiff-firm. 

4. On March 1, 1955, the Deputy Ac- 
lountant-General (Industry and Supply) 
,vrote to the plaintiff-firm letter Exhi- 
ait P. 2 retur nin g their bill, dated Feb- 
ruary 5, 1954, with the remarks that the 
same could not be obtained "until the 
aayment issue raised by one of the part- 
ners Shii Tilak Chand in his letter, 
lated November 16, 1954, is settled by 
the Director-General Supplies and Dispo- 
sals, New Delhi, and necessary instruc- 
tions are received from the Director- 
General, Supplies and Disposals, to make 
payment of the bills.” 

5. It was in the above background 
that on December 1, 1956, the plaintiff-; 
firm acting through its partner Yuvraj 
Kumar instituted the suit from which the 
present appeal has arisen for recovery of 
Rs. 10,800. as detailed below on. account 
of "damage and loss to person and loss 
to property, and loss to trade present and 
future on account of slander of title of 
property on the basis of a written com- 
plaint made by the defendant, in respect 
of which he was, in no case, entitled to 
do so and also other false statements of 
the defendant, whose aim and purpose 
was to slander the rights and property of 
the plaintiffs and which were published 
intentionally and mischievously by the 
defendant as a result of which the plain- 
tiffs suffered special loss”: — 

1 On account of damages on account 
of interest at the rate of six per cent per 
annum on the sum of Rs. 1,25,131/-, the 
payment of which was detained and with- 
held by the Director-General Supplies 
and Disposals for different periods as a 
result of the unjust act of the defendant; 

Ks- 5,800/- 

2. On account of damages for mental 
worry; — ••• • Rs - 1 ’ 500 ' - 

3 On account of damages for ^ embar- 
rassment in the discharge of the Lability 
of the plaintiff-firm in the market and 
damages and loss in their credit and 
position and loss of their reputation as 
regards the business in the market and 
in the eyes of their servants; ^ 

Total Rs. 10,800/- 

A list of the bills submitted by the 
plaintiff-firm of which the payment had 
been delayed on account _ °f the defen- 
dant’s letter is contained m the schedule 
attached to the plaint After written 
statement in reply to the plaint and a 
replication in reply thereto by the plain- 
tiff had been filed, and the documents 
filed by the parties had been admitted or 
denied by the other side, the Court found 
vide its order, dated April 26, 1957, that 


the petition of plaint did not disclose 
•any date of accrual of the cause of ac- 
tion, and therefore, directed the plaintiff 
to amend the petition of plaint. There- 
upon the amended plaint, dated May 3, 
1957, was filed by the plaintiff-firm. 

5a. In order to appreciate the argu- 
ments addressed to us in this appeal, it 
appears to be necessary to quote verba- 
tim paragraphs 4, 5, 8 and 9 of the amend- 
ed plaint: — 

"4. In spite of the receipt regarding the 
full and final settlement, and his letters, 
dated the 24th June, 1954, the aforesaid 
defendant, in order to cause loss to the 
plaintiff-firm in their trade and business, 
to injure the feelings and reputation of 
other member-proprietors of the firm and 
to cause them financial loss, "without any 
rhyme and reason and without any just 
plea and with the intention of slandering 
their title of the property, sent a quite 
false and against facts, a "written com- 
plaint through letter dated the 16th 
November, 1954, to the Deputy Accoun- 
tant-General, Industries and Supplies, 
New Delhi and also forwarded copies 
thereof to other officers of the Depart- 
ment of Supplies. Later on, for want of 
self-control, and with mala fide intention, 
he also wrote another letter dated the 
26th November, 1954, to the Income-tax 
Officer, 'B’ Ward, Ludhiana, in which he 
made insulting objections and statements 
in order to cause loss to the financial 
position and reputation of the plaintiff- 
firm. In this way, the defendant, in 
order to cause loss to the plaintiff-firm, 
made up his mind to continue his such 
acts, attitude (sic). 

5. Some time after his letter dated the 
16th November, 1954, the defendant 
made a request to the Director-General 
Supplies and Disposals to withdraw’ the 
aforesaid letter. Upon this the aforesaid 
Department started enquiries for verifica- 
tion of the matter and their satisfaction. 
It seems that the defendant, during the 
course of enauiries intentionally hesitated 
to satisfy the department in the matter 
of the withdrawal of the aforesaid letter 
and acted with mala fide intention. For 
this reason, in spite of the serious efforts 
on the part of the plaintiff-firm, their 
bills were withheld in the concerned 
departments and their payment was de- 
tained. The entire responsibility in that 
behalf f alls upon the defendant, accord- 
ing to law. 

8. Apart from the loss mentioned 
above, the plaintiff-firm suffered loss in 
their trade and business on account of 
the illegal acts of the defendant and the 
aforesaid firm as well as the proprietors 
of the firm, faced great embarrassment 
in the matter of the discharge of their 
liabilities in the market and they suffered 
an adverse effect as regards the credit, 
position and reputation in their sphere 
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of business and in the eyes of their ser- 
vants, -which is estimated by the firm at 
Rs 3 500/- The action of the defendant 
is tantamount to making such a writing 
for which there was no just and sound 
reason and the defendant mischievously 
mentioned absolutely false facts in ms 
letter in order to slander the plaintiff's 
rights in the property, as a result of which 
the plaintiff-firm and the proprietors of 
the firm suffered special damages. The 
contents of the aforesaid letter, in the 
eye of law, come under the definition oi 
slander of title to property 


9 Besides this, on account of the con- 
tents of the defendant's letter, the pro- 
prietors of the plainbS-firm suffered great 
mental worry In this regard also, the 
plaintiff- firm Is entitled to get the dama- 
ges, which are fixed at Rs 1 500/- Since 
m the eye of law, the mental worry 
caused by the injuring of the feelings 
and reputation, is tantamount to personal 
injury, therefore, the plamtiff-firm is, in 
every wav, entitled to get the said 
amount In this way the plaintiff-firm is 
entitled to get the amount of Rs. 10 800/- 
m all by way of damages, from the de- 
fendant according to law and justice” 

In the corresponding paragraphs of the 
written statement filed by the defendant 
in reply to the amended plaint. It was 
stated as follows — 

"4 'With regard to paragraph No 4 o! 
the plaint it is submitted that on 24th 
June, 1954. full settlement of the accounts 
was not arrived at and a full amount 
due to him was not paid. 


The amount of Rs. 3 200/- was agreed 
to he paid later on realisation and the 
question of goodwill was agreed to be 
dealt with later It is admitted that the 
defendant wrote a letter on 16th Novem- 
ber. 1954, to the Directorate-General of 
Supply and Disposal, New Delhi, and 
despatched its copies to the connected 
Supply Department Office, It is also 
correct that on the same date the defen- 
dant addressed a letter to the Income-tax 
Officer, 'B Ward, Ludhiana. It is, how- 
ever. incorrect that the defendant 
addressed those letters to injure the 
plaintiff’s business or to injure the feel- 
ings and reputation of the other proprie- 
tors of the firm or to cause any material 
loss to them. The contents of the above 
letters do not justify any such allegations. 
The letters were written by the defen- 
dant to protect his erwn interest and not 
to cause any injury or loss to the plain- 
tiff On account of the unwarranted acts 
of the plaintiff rights of the defendant 
were affected regarding the assessment of 
income-tax. The Director-General Supply 
and Disposal was also to be addressed 
communications to protect the interests 
of the defendant Hence the defendant 
wrote the letter to protect his right and 
Interest These letters were not intend- 


ed to cause any loss or da m age to the 
plaintiff nor in fact these letters and com- 
munications could do any loss and damage 
to the plaintiff. The plaintiff in his own 
plaint has not stated what were the con- 
tents oi those letters and which part cl 
the contents is calculated to injure the 
reputation or any injury to the feelings 
and to the property of the plaintiff. No 
false defamatory and slanderous allega- 
tions were made by the defendant against 
the p laintiff The plaintiff's financial posi- 
tion was not adversely affected by these 
communications. The rest of the con- 
tents of this paragraph are denied. 

5 Paragraph No 5 of the plamt as pul 
Is wrong and is not admitted. The de- 
fendant never backed out to satisfy the 
Director-General Supply and Disposal 
about the contents of his communications 
to the department nor did he act mala 
fide. No payment of the bills of the 
plaintiff was detained by any act on the 
part of the defendant nor was it in the 
power of the defendant to detain any such 
payment. The payment was detained on 
account of the acts of the plaintiff which 
will be dealt at length later on. The 
defendant, therefore, is not responsible 
for the payment being detained or de- 
layed. As soon as the intervention of the 
respectable persons brought about a set- 
tlement between the parties the defen- 
dant informed the department according- 
ly The delay In the payment of the 
bill was not due to any acts on the part 
of the defendant but this delay was com- 
mitted by the department The plaintiff 
did not suffer any injury or loss on ac- 
count of any acts on the part of the 
defendant 

8 Paragraph No 8 of the plaint U 
incorrect It Is denied that the pla intiff 
suffered any loss or damage in his business 
on account of any act of the defendant 
It is further not admitted that the plain- 
tiff’s firm suffered any embarrassment in 
the discharge of their liabilities in tbfl 
market It is further denied that on ac- 
count of any act of the defendant tna 
plaintiff suffered any degradation in the 
eyes of their servants and persons con- 
nected with them nor was their credit, 
position, reputation was adversely affect- 
ed by any act of the defendant entitling 
them to a recovery of Rs. 3 500/- as 
damages from the defendant. The afore- 
said amount is exaggeratedly exccCTVe. 
The defendant had proper and sufficient 
grounds for writing letters referred to in 
paragraph No 4 of the plaint. These con- 
tents were never false. Their contents 
never affected any right in property aM 
business of the p laintiff, nor were they 
calculated to defame the plaintiff- N° 
mischievous matter was contained in 
those letters. The contents of the let- 
ters caused no injury and da m age to to* 
plaintiff or its proprietors and do not m 
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the eye of law amounts to slanderous 
title and libel. . 

_9. Paragraph No. 9 of the plaint is de- 
nied. The aforesaid letters did not ex- 
pose the plaintiff to any worry or men- 
tal injury and the plaintiff is not enti- 
tled to claim any damages on that score. 

Damages amounting to Rs. 1,500/- 
claimed on that score are exaggerated. The 
feeling and the reputation of the plain- 
tiff never suffered any injury on account 
of those letters. No act of the defendant 
amounts to personal injury. The plain- 
tiff is not entitled to recover any damages 
from the defendant.” 

After a further replication had been filed 
by the plaintiff, the trial Court framed 
the following issues: — 

"1. Whether the plaintiff-firm has been 
registered under the Partnership Act? 

2. Whether Shri Yuvraj Kumar is a 
partner of the plaintiff-firm? 

3. Whether the suit claim or any part 
thereof is within limitation? 

4. Whether the payment of Rs. 1,25,131/- 
£o the plaintiff was withheld by the In- 
dustries and Supplies Department, Delhi, 
by reasons of any act or conduct of the 
defendant? 

5. If issue No. 4 is found in the affir- 
mative, to what amount of damages, if 
any, is the plaintiff entitled on this ac- 
count from the defendant? 

6. Whether the defendant has been 
guilty of slander of title to the property 
of the plaintiff? If so, to what amount 
of damages is the plaintiff entitled from 
the defendant on this account? 

7. Is the plaintiff entitled to any spe- 
cial damag es on account of mental worry 
caused to him by any act or conduct of 
the defendant? If so, to what amount 
of damages is he entitled? 

8. Whether the defendant is entitled to 
any special costs under Section 35-A of 
the Civil Procedure Code?” 

G. By his judgment under appeal, Shri 
A. N. Bhanot, Senior Subordinate Judge, 
Ludhiana, held that issues Nos. 1 and 2 
had been conceded, that the suit was bar- 
red by time, the limitation for filing the 
same being one year under Articles 22, 
24, and 25 of Schedule I to the Limitation 
Act, 1908, that the amount in question 
was not proved to have been withheld by 
the Government on account of any act 
or conduct of the defendant, that issue 
No. 5 did not arise and issues Nos. 6 and 

7 were not proved. He decided issue No. 

8 against the defendant and, as a result, 
dism issed the suit of the plaintiff-firm. 
The main issues on account of the deci- 
sion of which the suit of the plaintiff-firm 
failed were issues Nos. 3, 4 and 6, and 
the arguments of the learned Counsel for 
the parties before us have been confined 
to the findings of the trial Court on those 
three issues. 
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7. The evidence on the record of this 
case shows that at the time of the dis- 
solution of the partnership and retirement 
of the defendant from the firm on June 
24, 1954, at least three disputes remained 
outstanding viz., (i) -the question of 
income-tax, (ii) the question of goodwill, 
and (ill) the question of realisation of 
outstandings. Shri Gian Dass Jain D. W. 
3 (who was Senior Subordinate Judge, 
Gurdaspur at the time of deposing in this 
case as a witness for the defendant) stat- 
ed that he went to Ludhiana in the 
month of December, 1954, and that on 
that occasion he was called upon to 
intervene to get the disputes between the 
plaintiff-firm and the defendant settled. 
According to his deposition the dispute 
mostly centred round the income-tax as- 
sessable on the plaintiff-firm, and that 
Tilak Chand defendant wanted to safe- 
guard himself against any imposition of 
tax on Mm with regard to the firm. Babu 
Ram, whose son was a partner in the 
plaintiff-firm and at whose house the wit- 
ness was staying, gave an undertaking in 
writing to the defendant that he would 
not be liable to pay any tax with regard 
to the plaintiff-firm. The writing Exhi- 
bit D. W. 3/1 was left with the witness 
and he produced the same in Court 
during the course of his deposition. At the 
same time another writing is stated to 
have been obtained from Tilak Chand 
defendant wherein he agreed to abide by 
the instructions of the plaintiff-firm with 
respect to the income-tax matters. Mr. 
Gian Dass Jain added that in the month 
of January, 1955, the parties again as- 
sembled at his flat in Delhi when Lachh- 
man Dass member of the plaintiff-firm 
complained that the defendant had again 
created some trouble for them. The com- 
plaint of the defendant was that he had 
not been given anything in respect of 
goodwill and some other dues. The defen- 
dant was claiming about Rs. 10,000/- for 
that. The matter was discussed at great 
length and the plaintiff-firm offered to 
pay Rs. 3,000/- to the defendant "without 
prejudice” if the defendant would co-ope- 
rate with them in all matters. The defen- 
dant did not, however, agree. 

This and other evidence on the record 
shows that no full and final settlement of 
all possible disputes between the parties 
had in fact been made on June 24, 1954. 
Detailed reference to the contents of the 
alleged offending letter Exhibit P. W. ll/l 
has already been made. It cannot in my 
opinion be said that the contents of the 
said letter were in any manner defama- 
tory or libelous. The defendant merely 
wanted to safeguard his own interest and 
bragged that the good quality of the 
goods previously manufactured by the 
firm was due to his effort and the defen- 
dant gave expression to an apprehension 
that without him the firm may not be 



156 Pirnj. [Prs 7-9J P K. O H. Mills v Tilak Chand A.LB. 


able to manufacture the same quality of 
goods m. future If he gave gratuitous ad- 
vice to the Government to make sure that 
it did not get into difficulty regarding the 
payment of the previous dues of the firm, 
he was not m my opinion, thereby com- 
mitting any tort According to the offi- 
cial evidence on the record, the firm was 
expected to inform the department of 
every change in its constitution and to 
submit income-tax clearance certificate 
along with a list of partners This the 
firm did only after November 5, 1955, be- 
cause that is the date of the income-tax 
clearance certificate The trial Court was, 
therefore, correct m holding that the pay- 
ment was not stopped by the department 
merely on account of the letter of the 
defendant, but mainly on account of the 
omission of the plaintiff itself. In any 
case, the defendant did not direct stop- 
ping of the payment to the plaintiff-firm 
nor had the defendant any right or au- 
thority to do so II the stoppage ot pay- 
ment by the Government was not justi- 
fied, the plaintiff-firm could possibly try 
to obtain relief against the Government, 
but the claim against the defendant was 
m any event misconceived. The evidence 
on the record of this case does not at all 
prove either the slander of title or slan- 
der of any goods of the appellant firm. In 
view of our finding to the above effect on 
Issue No 6 it is unnecessary to go fur- 
ther into the matters covered by issue 
No 4 

8. Law relating to the capacity of 
corporations to sue in tort is summed up 
in ' Winfield on Tort” (Seventh Edition at 
page 80) in the following words — 

"A corporation can sue for torts com- 
mitted against it, but there are certain 
torts which it is impossible to commit 
against a corporation. Such are assault 
and personal defamation. Thus, a corpo- 
ration cannot sue for libel a person who 
charges it with bribery and corruption 
although the individual members of it 
might be able to do bo, but ii a libel or 
slander affects the management or its 
trade or b usin ess, then the corporation 
itself can sue, as where the workmen’s 
cottages of a colliery company were false- 
ly described m a newspaper as highly in- 
sanitary ” 

In "Salmond on the Law of Torts” (four- 
teenth edition) the same subject is dealt 
with gjt pages 614-615 in these terras — 

'In general a corporation may sue for 
and tort (e g, malicious presentation of 
a winding up petition) in the same way 
as an individual The only qualifications 
are (i) the tort must not be of a kmd which 
it is impossible to commit against a 
corporation e g, assault or false impri- 
sonment, (u) in case of defamation, it 
must be shown that the defamatory mat- 
ter is of such nature that its tendency is 


to cause actual damage to the corporation 
in respect of its property or business 
Thus an action of libel will lie at the suit 
of a trading corporation charged with 
insolvency or with dishonest or incom- 
petent management. But where there Is 
no actual damage, nor any tendency to 
produce such damage, no action will lie 
at the suit of the corporation, the only 
persons who have any cause of action are 
the individual members or agents of the 
corporation who have been defamed. So 
it has been held that a municipal corpo- 
ration cannot sue for libel charging It 
with corruption and bribery in the ad- 
ministration of municipal affairs.” 

9. We would have had to judge the 
capacity of the appellant to sue by apply- 
ing the tests laid down in the above- 
quoted texts of authority if the appel- 
lants were a corporation in law. Unfor- 
tunately for the appellants, however, it 
is not even a legal person. It is a part- 
nership firm. It is well known that a 
firm is merely a compendious artificial 
name adopted by its partners and is not 
itself a legal entity. Libel or slander of 
a partnership firm may indeed amount to 
defamation of its partners. But then it 
Is the partners who may m such an even- 
tuality sue and not the firm. The reme- 
dy of an association like a partnership 
concern really lies at the hands of its in- 
dividual members who can personally sue 
if they have been defamed. It is not 
necessary for all the partners of a i irm 10 
join in such an, action. Any one or more 
of the partners who feel aggrieved may 
sue and the others may be joined as pro 
forma defendants Salmond writes fa 
this connection at page 641 (Article 187) 
of his book (ibid) as under — 

"Where two or more persons possess a 
right of action in respect of one and the 
same injury — as for example, a trespass or 
other wrong to the property of co-owners, 
or a libel on a firm of partners In the 
way of their business — is it necessary that 
llit/ie persons should all join in erne zsa 
the same action, or can one of them sue 
without the others7 The old rule of 
the common law on this point was that 
(with certain exceptions which need not 
be now considered) all persons so suffer- 
ing a joint injury must join in one action. 
But now the non-jomder of persons 
jointly injured is no bar to an action by 
one or some of them. The only effect ol 
such a non-jomder is that the Court 
may. m its discretion order the other 
persons so jointly injured jo be joined as 
parties to the action either as plaintiffs 
or (if they will not consent) a $ defen- 
dants. Where two or more persons have 
suffered a joint, but not a several bMUiy» 
a release granted by one of them will, in 
the absence of fraud, destroy the whole 
cause of action, and operate as a bar to 
an action by any of the others,” 



1969 


P. EL O. H. Mills v. 

For the foregoing reasons we are inclin- 
ed to think that the trial Court was per- 
fectly correct in holding that the plaintiff- 
firm cannot maintain a suit for libel or 
slander. Moreover, the plaintiff has in this 
case failed to prove that the statements 
contained in the defendant’s letter, dated 
November 16, 1954, were made falsely or 
maliciously. Nor is there any evidence to 
show that the business of the plaintiff- 
firm suffered in any manner on account 
of the alleged defamatory letters. After 
perusing the evidence on the record of 
this case, we are satisfied that the find- 
ing of the trial Court to the effect that 
the said evidence is not sufficient to prove 
either the causing of any such mental 
worry which may be actionable or losing 
of reputation or slander of property of 
the plaintiff-firm. We have, therefore, 
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no reason to differ from the finding of 
fact recorded by the trial Court on issues 
Nos. 4, 6 and 7. 

9a. In this view of the matter the 
question of limitation for filing the suit 
from which the present appeal has arisen 
really becomes academic. In fairness to 
the learned counsel for the parties who 
argued the said issue at length, we may, 
however, notice their arguments in this 
behalf. It is the co mm on case of the par- 
ties that the question of limitation has to 
be decided in this case according to the 
provisions of the Indian Limitation Act, 
1908 (hereinafter called the limi tation 
Act). The finding of the trial Court is 
that the instant suit is covered by Arti- 
cles 22, 24 and 25 of the first Schedule to 
the Limitation Act. The said Articles are 
in the following terms: — 


"Description of suit 

22. For compensation for any 
other injury to the person. 
24. For compensation for libel. 


Period of 
limitation 
One year 


Time from which period 
begins to ran 

When the injury is committed. 


One year When the libel is published. 


25. For compensation for slander. 


One year When the words are spoken, or, if 
the words are not actionable in 
themselves, when the special 
damage complained of results.” 


10. On the other hand, the plaintiff 
has contended that neither Article 22, 
nor 24 nor 25 is applicable to this case, 


and that the suit is, therefore, governed 
by the residuary Article 36 relating to 
torts, which is quoted below: — 


"86. For compensation for any Two years When the malfeasance, mis- 
malfeasance, misfeasance feasance or non-feasance takes 


or non-feasance -indepen- 
dent of contract and not 
herein specially provided 
for. 

11. In the. alternative the plaintiff 
nlaims that Articles 22 and 25 not being 
applicable, if it is found that even Arti- 
cle 36 does not apply to this case, the 


place. 


limitation for filing the suit from which 
this appeal has arisen would be six years 
under Article 120. Article 120 is in the 
following terms: — 


“120. Suit for which no period of 
limitation is provided else- 
where in this Schedule. 

12 Mr Harbans Lai Sarin, the learn- 
ed Senior Counsel for the appellant-firm 
first referred to the judgment of a Divi- 
sion Bench of the Calcutta High Court m 
Imperial Tobacco Co. v. Albert Bonnan, 
AIR 1928 Cal 1. The appeal before the 
Division Bench had arisen out of the 
judgment of a learned Single Judge of 
the Calcutta High Court m a suit filed 
by Albert Bonnan against the Imperial 
Tobacco Co. for recovery of about seven 
and half lacs of rupees as damages for 
various acts done by the defendant-com- 
pany, the Tnain act being an allegation 
made to the customs authorities about 
the goods of the defendant being .counter- 
feit on account of which allegation the 


Six yearn When the right to sue accrues.” 


goods of the defendant were detained by 
the customs authorities for some time. 
The action was based on an allegation of 
slander of goods. As to the question of 
limitation it had been held by the learn- 
ed Single Judge (Pearson, J.), in Albert 
Bonnan v. Imperial Tobacco Co. (India), 
Ltd., AIR 1926 Cal 757, that the goods 
in question having been detained by the 
Collector of Customs on representation 
made by the defendant maliciously and 
without reasonably probable cause, the 
limitation for filing a suit for damages for 
such detention against the defendant was 
governed by Article 36. The learned 
Judge observed that Article 36 is the 
general article which provides a period 
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of two years' limitation for a suit to reco- 
ver damages in tort unless any specific 
Article provides otherwise. It was held 
that in so far as the cause of action may 
be slander of title or slander of goods, 
the limitation would be either one year 
under Article 25 or two years under Arti- 
cle 36 the latter being applicable in the 
circumstances of the case before the 
learned Single Judge. The p lain tiff had 
in that case invoked Article 48 but the 
contention of the plaintiff in that respect 
was repelled on the ground that the de- 
fendant-company never had possession or 
control over the goods and the Collector 
of Customs could not be looked upon as 
the agent of the defendant-company 
When the matter was taken up m appeal 
to the Division Bench by Imperial Toba- 
cco Co, (the defendants) it was held by 
Rankin, C J and C C Ghose J that a 
suit for damages against the defendant at 
whose instance the plaintiffs goods were 
detained by the Customs Authorities, is 
governed by Article 36 and not by Arti- 
cle 49 It is noteworthy that the contest 
In that case was between Art 48 or Arti- 
cle 49 on the one hand and Art 36 on 
the other It was only m certain obser- 
Y 3 * 10 ? 3 of the learned Single Judge that 
Article 25 was mentioned. Otherwise no 
one ever claimed that the suit against 

£Sd?25 TObaCCO 00 WaS * overned by 

13 There is In fact no quarrel with 
tfie proposition of law that if a suittor 
J™? m tort R cann ?t be brought wider 
j 1 ? 61 ! Article in the first 

Schedule to the Limitation Act, it would 
be governed by Article 36 as held £ the 
rase of Imperial Tobacco Co AIR 1928 

v The^fp? 1 v* d Bhavaji 

T Steam-ship ' Savitn (18871 tt p 
i 1 133 In the BmbW Se u ££ 
held that the mtenUon of the iSntaho" 
Aet appeared to be that not lioS thS 
shodM be allowed for bSpSS 

^ a J! 

S btiildrrw <m rent b^Sd^ gS 
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VCT V. . naoitaouity and safetv CL OI 11,6 Clalm made tnerern w 

dina * % e person so represent- b™ 2 : The whole argument of the 

“5“. Bable m tort, the tort being analo- ^ r * ies on the question of limitation ap- 
gous to slander of title and fallW 1563 rs _ to be based on some kind of mis- 


falsehood. It was held that the 
SItu!™* 03 * 6 ** 002 fo r misfeasance inde- 
tTS actSS. “ d Arhde 36 »™hes 
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C. J and Bennet, J), in Sobha Ramv Tika 
Ram, AIR 1936 All 454, is not directly 
relevant for deciding the case before us. 
The contest in that case was between the 
residuary Article 120 on the one hand and 
Article 22 of the first Schedule to the 
Limitation Act on the other It was held 
that where a person entices away the 
wife of another a suit for damages 
against him by the husband is governed 
by Article 120 as such a suit does not fall 
within the scope of any other Article in 
the first Schedule. Their Lordships 
observed that such a suit is not governed 
by Article 24 as the suit is not for a libel, 
but for loss of society of the wife, and the 
Infringement of that absolute right by the 
other It is on the basis of the above- 
mentioned authorities that the appeliant- 
nnn sought to argue that the suit from 
which the present appeal has arisen was 
within tune. It was submitted by Mr 
Sarrn that Article 22 was not applicable 
because no part of the cl aim was founded 
on any injury to the person of the plain- 
ts So far as Articles 24 and 25 are 
concerned, the argument of the learned 
Counsel for the appellant was that the 
“bel and the slander referred to therein 
is the libel of a legal or living person or 
slander of such a person and that the 
raid expressions did not relate to slan- 
der of goods or slander o£ title. It was 
tJ , s °, ar ^fed that in the scheme of Part IV 
of the first Division of the First Schedule 
to the Limitation Act, it is apparent that 
suits referred to in Article 19 (for com- 
pensation for false imprisonment) Arti- 
cie Jl (by executors or representatives 
th e Indian Fatal Accidents Act) 
Articles 22 to 25 relate to torts against 
pie. p erson and that torts against the pro- 
a e I ty , ar £, refcr red to in Articles 29 to 33 
Article 29 relates to suits for compensa- 
tion for wrongful seizure of moveable 
property. Art. 30 to a suit against a car- 
rier for compensation for losing or in 
junng goods. Article 31 to suits against 
a earner for compensation for non-deli- 
Very eta, and Article 32 against a defen- 
dant who perverts property given to him 
tor certain use 

14 It is the common case of both 
ad «| that if Articles 22. 24 and 25 or any 
ol them is applicable to the present suit, 
fail as being barred by time, but 
that if the suit is governed by Article 36. 
no part of the claim made therein is 
beyond time. The whole argument of the 


uuesnon oi limitation sr 
pears to be based on some kind of mis- 
apprehension. The plaintiff-firm has tried 
to make out a case on the issue relating 
to limitation as if the rlmm is based on 
slander of title or slander of goods, 
blander of title is committed when one 
falsely and maliciously writes or speaks 
defamatory words affecting the title of 
another to real or personal property. 
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"Slander of title” is a false malicious 
statement in writing, printing, or by 
word of mouth injurious to any person’s 
title to property and causing special da- 
mage to such persons. (Stroud’s Judicial 
Dictionary, Volume 4, page 2798). "Slan- 
der of goods” is a form of slander of 
title, and the action in such a case is 
for making defamatory statements about 
a man’s goods, which are actionable if 
they are untrue and cause him special 
damage and are made maliciously. "Slan- 
der of title” is a false and malicious 
statement about a person’s property or 
business and does not, relate necessarily 
to his personal reputation, but to his 
title to property or his business or gene- 
rally to his material interest. In Winfield 
on Tort (seventh edition), it is stated at 
page 693 as follows: — 

"By far the happiest term for it is 
Salmond’s 'Injurious falsehood,’ for 'slan- 
der of title’ might suggest a connection 
with 'slander’ with which in fact it has 
scarcely anything in common; and if we 
adhere to the older phrase it is only be- 
cause Salmond included under 'injurious 
falsehood’ the other torts of 'passing-off 
and 'injuries to trade marks’ to which 
the term perhaps does not apply quite 
so exactly. 


As for classification, slander of title Is 
more closely allied to unlawful compe- 
tition than to any other heading. Most 
of the modem cases on it are concerned 
with rival traders and nearly all the 
cases, old and new, are instances of in- 
terference with business, if not unlawful 
competition.” 


Torts arising out of fraud, deceit and in- 
jurious falsehood including cases of slan- 
der of title or slander of goods have 
never been treated as torts of trespass or 
injury to the person. Though Pearson, 
J did distinguish between "slander of 
goods” and "slander of title” for apply- 
ing Article 36 on the one hand and Arti- 
cle 25 on the other to suits covered by 
those causes of action, there appears to 
be no distinction between the two in so 
far as the use of the word "slander” in 
Article 25 is concerned. On a considera- 
tion of all the authorities dted before us 
on the subject, we are prima fade of the 
view that a suit for damages on account 
of slander of goods or slander of title 
would be governed by the residuary Arti- 
cle 36 and not by Artide 24 or 25 which 
are intended to relate to libel or slander 
of person which would both fall under 
the genus-'defamation’. In fairness to 
learned Counsel for the respondent it 
may be stated that he relied on the judg- 
ment of the Lahore High Court in Har- 
n am Singh v. Doola Singh, AIR 1937 Lah 
709, of the Allahabad High Court in 
Ishri alias Hatim Ali v. Muh amma d Hadi, 
(1902) ILR 24 A11 368, and of the Bom- 


bay High Court in AbduHa Mohomed 
Jabli v. Abdulla Mahomed Zulaikhi, AIR 
1924 Bom 290. Counsel for the plaintiff- 
appeHant also relied on Section 23 of the 
Limitation Act and claimed that he had 
suffered a continuing wrong for which 
the limitation had not expired when the 
suit was filed. We find no force in this 
contention of the plaintiff. In any case, 
as already stated, we are not called upon 
to finaHy decide this matter in the view 
we have taken of the case of the plaintiff- 
appellant on merits. 

15. At the same time it is dear from 
the plaint of the suit that though words 
"slander of title” have been used therein 
several times, the real daim of the plain- 
tiff is for damages for defamation. There 
were no ready goods in this case, the 
title to which or quality of which was 
made the subject of any slander by the 
defendant. From the evidence produced 
by the plaintiff-firm, it is clear that its 
grievance was that it had been defamed 
and humiliated by the defendant by writ- 
ing the impugned letter. That indeed was 
the finding of the trial Court also inas- 
much as the suit may be maintainable by 
a firm for slander of goods or slander of 
title, but no suit is maintainable by a 
firm which is not a legal person for defa- 
mation either by word written or spoken. 
In this view of the matter, the suit from 
which the present appeal has arisen would 
indeed be maintainable only within the 
time allowed by Articles 24 and 25. In 
so far as the claim of mental worry is 
concerned, that may be a claim based on 
an injury to person and would be gov- 
erned by Article 22. The finding of the 
trial Court on the issue relating to limita- 
tion does not, therefore, seem to be in- 
correct on the facts of this case and the 
suit of the plaintiff does appear to have 
been time barred. 

16. For the foregoing reasons this ap- 
peal fails and is accordingly dismissed. 
We, however, direct that the parties in 
this case wiH bear their own costs 
throughout. 

KSB Appeal dismissed. 
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(V 56 C 27) 

D. K MAHAJAN AND P. C. JAIN, JJ. 

Mahesh Chand, Plaintiff-Petitioner v, 
Puran Chand and another, Defendants- 
Respondents. 

Civil Misc. No. 4267 of 1967 in Civil 
Original No. 1 of 1967, D/- 30-7-1968 from 
judgment of D. EL Mahajan, J., D /- 29-3- 
1968. 

Court-fees Act (1870), S. 11 — Scopo 
— Arbitration Act (1940), S. 17 — Section 

JL/LL/E675/68 
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17 does not override provisions oi S 11 
of Court-fees Act — Sait for dissolation 
of partnership and rendition of accounts 
— Dispute by agreement of parties re- 
ferred to arbitration — Award made rule 
of Court by decree under S 17 — Held 
decree that followed was a decree in a 
suit, that put an end to suit, and, there- 
fore, provisions of S 11 of Court-fees 
Act, applied. (1882) ILR 4 A11 218 <FB) 

BeL on. (Para 5) 

Cases Referred Chronological Paras 
(1882) ILF. 4 AU 218-1882 All WN 
28 (FB) Nath Prasad v Ram 
Pal tan Ram 5 

R. N Mittal with S K. Syal, for Peti- 
tioner H. L. Som & Puran Chand for 
Respondents. 

D K. MAHAJAN, J — This case was 
referred by me to a larger Bench In view 
of the importance of the question involv- 
ed. 

2 The precise question, that requires 
determination, is whether a suit, in which 
there is a reference to arbitration and a 
decree follows on the award and is made 
a rule of the Court under Section 17 of 
the Arbitration Act, would be governed 
by the provisions of Section 11 of the 
Court fees Act? 

3. This question has arisen In the fol- 
lowing circumstances The decree-holder 
filed a suit for dissolution of partnership 
and rendition of accounts against the 
judgment-debtor This suit was pending 
in the Court of Subordinate Judge, Am- 
bala, and was brought to this Court by 
transfer The dispute m the suit, with 
the agreement of the parties was referred 
to arbitration. The arbitrator gave his 
award and after bearing the objections 
of the parties the award was made a rule 
of the Court under Section 17 of the Ar- 
bitration Act. 

4. The office however, did not draw 
up the decree m view of the provisions 
of. Section. 11 of. the Courti-tees, Art. The 
plaintiff-decree-holder and one of the 
defendants in whose favour the award 
has gone, have made an application for 
execution of the recovery of amount 
awarded to them. The judgment-debtors 
have raised the objection that there is 
no decree and that none could be drawn 
till the provisions of Section 11 of the 
Court lees Act were complied with, 
namely the difference in the Court-fees 
paid and the requisite Court fees on the 
relief granted is made good. It is this 
objection that falls for determination in 
these proceedings. When the matter was 
posted before me on the 29th of March, 

1968 I was doubtful whether the provi- 
sions of Section 11 would apply to such 
a decree. It was for that reason that I 
referred the ase to a larger Bench, and 
that is how the matter has been placed 
before us. 


A.LR. 

Alter hearing the learned Counsel 
for the parties at length, I am of the 
view that the objection of the judgment- 
debtors is well founded and must prevail. 
There is no provision in the Arbitration! 
Act which, either by necessary implica- 
tion or specifically, overrides the provi 
sions of Section 11 Mr R N Mittal, who] 
appears for the decree-holder, contends’ 
that inasmuch as a decree under Section 
11 in a reference outside Court does not 
require Court-fee Stamp it follows that 
a decree in a suit does not require Court- 
fees when it is an award-decree and is 
passed under Sec, 17 of the Arbitration 
Act I am unable to agree with this con- 
tention. Section 11 of the Court-fees Act 
reads thus — 

"In suits for mesne profits or for Im- 
movable property and mesne profits, or 
for an account, if the profits or 
amount decided are or is In excess 
of the profits claimed or the amount 
at which the plaintiff valued the 
rebel sought the decree shall not be 
drawn up until the difference between 
the fee actually paid and the fee which 
would have been payable had the suit 
comprised the whole of the profits or 
amount so decreed shall have been paid 
to the proper officer 

Where the amount of mesne profits u 
left to be ascertained in the course ot 
the execution of the decree, if the profits 
so ascertained exceed the profits claim 
ed the further execution of the decree 
shall be stayed until the difference be- 
tween the fee actually paid and the tee 
which would have been payable had the 
suit comprised the whole of the profits 
so ascertained is paid If the additional 
fee Is not paid within such time as the 
Court shall fix, the suit shall be dismiss- 
ed ”, 

and it only covers the cases specifically 
mentioned therein and those too in a suit. 
The present decree undoubtedly 
Passed tq a setit. The uritj difference 1 . 
Was that Instead of the Court detenrun 
Ing the controversy try agreement of tfiej 
Parties the forum was changed and an 
award was given by the arbitrator wnicni 
award was made a rule of the Count 
Under Section 17 of the Arbitration Act, 
and in terms of that provision a decree 
had to follow It cannot, therefore, bej 
field that a decree under Section 19 la aj 
suit Is not decree within the terms oil 
Section 11 of the Court-fees Act That 
view I have taken of the matter, finds 
support from the observations of M* 
Justice Straight in Nath Prasad v Ram 
Paltan Ram. (1882) ILR 4 AH 218 (FB) 
though the decision does not relate w 
the matter of the Court fees. The obser- 
vations of the learned Judge are quoted 
below . 

« * • » Th e agreement to refer 

& suit to arbitration does not close toe 
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litigation; on the contrary, the parties 
continue before the arbitrators in the 
adverse positions of plaintiff and defen- 
dants, the one seeking to fix liabi- 
lity on the • other, and the other to 
avoid that liability. Even if the award is 
subsequently made upon the consent of 
the parties, it does not occur to me that 
it stands in any respects in a different 
position to a confession of judgment in 
the suit itself, and the decree that is 
passed in either case would seemingly 
stand upon the same footing. * * * *” 
Therefore, the approach has to be whether 
the decree, that followed, was a decree 
in a suit; and it cannot be denied that the 
decree, that followed, was in a suit. It is 
the decree that put an end to the suit; 
and, therefore, the provisions of Section 
11 of the Court-fees Act come into play. 

6. For the reasons recorded above, the 
objection prevails and is allowed. The 
plaintiff is allowed one month’s time to 
make good the Court-fees. There will 
be no order as to costs. 

7. P. C. JAIN, J.:— I agree. 

RSK/D.V.C. Appeal allowed. 


AIT, 1969 PUNJAB & HARYANA 161 
(V 56 C 28) 

R. S. NARULA AND S. S. 
SANDHAWALIA, JJ. 

Union of India and others, Appellants 
V. P. C. Bahl and others. Respondents. 

Letters Patent Appeals Nos. 427 of 1967 
and 1 of 1968, D /- 22-8-1968 from judg- 
ment of Tek Chand, J., m C. W. No. 2161 
of 1966, D /- 20-10-1967. 

(A) Civil Services — Indian Adminis- 
trative Service (Appointment by Promo- 
tion) Regulations (1955), Reg. 5 Beter- 
mination of seniority of officer — * At this 
stage Reg. 5 (5) has no application and it 
is only when that provision comes into 
play that recording of reasons is envisag- 
ed. 

The sole judge regarding merits and 
suitability of a particular member of the 
State Civil Service is the statutory com- 
mittee and they have first to be satisfied 
regarding these two factors. . Thereafter 
having reference to the semonty of a 
member they may decide to bring him 
on the list This process, therefore, is 
distinct from determining his position in 
the seniority of the list prepared by the 
Committee. It governs only the first step 
whether a person should or should not be 
included in the list. 

‘ The next step arises when the decision 
to bring a member of the State Civil 
Service on the list has been answered in 
the affirmative by the Committee. Then 
arises the question of determination of 
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the seniority of an officer. This step is 
governed wholly by Reg. 5 (3) of the 
Indian Administrative Service (Appoint- 
ment by Promotion) Regulations, 1955. 
Three criteria are spelled out therefrom. 
One of the criteria for such determination 
is. the seniority of the officer in the State 
Civil Service. The other two are merit 
and suitability. All that is required by 
Reg. 5 (3) is the subjective satisfaction of 
the Committee with regard to these three 
criteria. If they are satisfied that a 
junior officer (or officers) because of his 
exceptional merit and suitability deser- 
ves a place in the list higher than that 
of officers senior to him then they are 
perfectly entitled and indeed duty bound 
to do so -in the terms of the proviso to 
Reg. 5 (3). It is patent that Reg. 5 (3) 
does not require any reason to be record- 
ed for holding any person to be of ex- 
ceptional merit and suitability. Sub-re- 
gulations (1), (2), (3) and (4) of Reg. 5, as 
is clear from the language thereof make 
no mention whatsoever of any recording 
of reasons. At this stage as yet Reg. 5 
(5) has no application whatsoever and it 
is only when that provision comes into 
play that the recording of reasons is en- 
visaged. (Para 17) 

The phrase "Exceptional merit and 
Suitability” in Reg. 5 (3) has not been 
used in an abstruse or abstract sense. 
"Exceptional merit and Suitability” in 
this provision has been used in a relative 
sense qua the candidates who are eligible 
and whose names are being considered 
for the purpose of determination of their 
seniority. One candidate may be of ex- 
ceptional merit and suitability qua the 
other rival candidate. In any case when 
once the Committee has arrived at an 
opinion to the said effect regarding a 
candidate’s exceptional merit and suitabi- 
lity the statute in its wisdon has thought 
it expedient to respect that opinion. If 
acting bona fide and clearly alive to and 
in conformity with the provisions of 
Reg. 5 (3), the Committee have arrived 
at a certain opinion qua a certain officer 
or a set of officers their action is unas- 
sailable. (Para 18) 

(B) Civil Services — Indian Adminis- 

trative Service (Appointment by Promo- 
tion) Regulations (1955), Reg. 5 (5) — 
Supersession in process of selection — • 
Officer junior to member of State Civil 
Service brought on select list whilst his 
name after due consideration not consi- 
dered to be fit to be so brought — Held, 
that was what Reg. 5 (5) meant by super- 
session. 15 Southern Reporter 2nd Scries 
P. 1, Ref. — No State Civil Service Offi- 
cer has any vested legal right to claim to 
be brought on select list (Point conced- 
ed). (Para 21) 

(C) Constitution of India, Art. 22G — - 
Indian A dminis trative Service (Appoint- 
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ment by Promotion) Regulations (1955) 
Reg 5 (3) — Determination of seniority 
in State Civil Service List — Determma 
tion is entrusted under Reg 5 (3) to 
judgment and discretion of statutory 
co mmi ttee — Discretion exercised by 
Committee without any mala tides — Go- 
ing behind exercise of such discretion, 
e x a mi nation of facts and adjudication 
thereon are precluded in writ petition. 
AIR 1954 SC 217, ReL on. (Para 24) 
Cases Referred Chronological Paras 
(1967) AIR 1967 SC 284 (V 54)= 

(1961) 2 Lab LJ 122. Associated 
Electrical Industries (India) Pri- 
vate Ltd. v Its Workmen 15 

(1967) AIR 1967 SC 1427 (V 54)= 

1967 2 SCR 703 S G J alringhan! 
v Union of India 25 

(1967) AIR 1967 SC 1910 (V 54)= 

1967 1 SLR 907 Sant Ram Shanna 
v State of Rajasthan 11 

(1967) ILR (1967) 1 Punj 490 
Shambhu Dayal Gupta v Union 
of India no 

(1967) Civil Writ No. 2861 of 1965 
£' 14-9-1967 (Punj & Ear ) Harpal 
of Punjab 29 30 

(1962) AIR 1962 SC 1694 (V 49)= 

(1963) 1 SCR 98. Collector of 
,, ^ v Keshav Prasad Goenka 26 

(1954) AIR 1954 SC 217 (V 411= 

1954 SCR 883 Vlce^cX 
Utkal Univemty v S. K. Ghosh 24, 27 
15 Southern Rep. 2nd Series 1, 

Kemp v Stanley jg 

^ Slbal Advocate-General (Punjab) 
^ C- for Appellants; Bhagl- 

' W1 » X B ‘ ?* Jiun £on and S K. 
UiraJee, for Respondent No 1 only 

S S SANDHAWALIA, These two 
connected Appeals Nos. L. P A. 427 
the'lTM d ^ 1968 00 behalf of 

^,LV l D ^ f .L ndia and othe « and Sunder 
rwL To d respectively are under 

°« the Otters Patent and are 
A he „ Judgment of Tek 
J- dated the 20th October 1967 
?.TrtJ^ e v E H id n 0r ^j r 1116 Earned Single 
Article V?R Petition under 

PC*RaM Constitution filed by 

F C. Barn, respondent No 1 and grant, 
ed him a writ of mandamus directing the 
appellants in L P A. No 427 ofi967 ^ 
prepare a fresh seniority W In a«r,rH 
ance with the judgment under appeal As 
the points of facts and law &^n 
two appeals are identical they win hf 
disposed of by a single Judgment ** 

2. The facts giving rise to the filing 
of the wnt petition fay p r r™* 

pondmt No L in both the wtitiSs ™ 
surveyed. Respondent No X ^ 
S®*® £ f &e ^'ah State cSrd & 
Tl? e J m T d he was confirmed therein on the 
h?.°££? ie ’ 1948 From «w saW date 

l^ci^T V ? rkln2 ^ different capSittes 

In several departments of the State rt 


A.LB. 


P C. Bahl (San dha walla J) 

Punjab and at the tune of filing 0 f the 
writ petition he held the status of a De- 
^ lst of Novem * 
f** ,9 5? ^ Uch ^ the appomted date 
under the Reorganization Act, 1956 a 
J^° rity , ^ W3S Prepared gmng 
the relative place of seniority of each 
one of the members of the Punjab Civil 
Service. In the said list which was an- 
nexed as Annexure ‘A’ to the petition, 
respondent No. 1 was shown at serial Na 
59 It is pleaded that this list forms the 
basis of seniority for all future promo- 
tions. appointments and confirmations for 

Slh??pSS 01 CdecUm or pn’iaolwn to 

* .Pi e contention of respondent Na I 
was that on having completed 8 years of 
^ 5 tate avii Service he was 
eligible for and was considered by the 
Committee for inclusion in the list pre- 
pared under Regulation 5 of the Indian 
Administrative Service (Appointment by 
Promotion) Regulations 1955 for the first 
time in the year 1958 However It had 
on behalf of the Union of 
India that respondent No 1 P C. Bahl* 
Eff 0 ®. ^ PJf^d before the Committee 
^ 0 “ e , first torn? in March. Ifl56 but ha 
mf 00 ™ 1 Ered flt for delusion In the 
In name was also considered 

in subsequent meetings held in July, 
n ^ 7 ^. F br V ary 1958 September 1958, 

sidewTfl? 1 f >er i I0 » 59 _» but be waa not coa ~ 
K.r for ^elusion In the Select List 
in and was superseded 

MSA ^ Prepared In September, 

inHn^ d « De J? mber 10 59 His name was 
List by the Com- 
met ^ 21st of January, 
^ “ dth e same was continued in the 
° n the 27tb o* Janu- 
IhZ 4ii? 2 * * ' * 2 ^ rd °f November 1962 and 
Nn i? 5 f September 1963. Respondent 
had flJv^L D « lead . ed th 31 though his name 
fn the list but It did not ap* 
“e order of seniority In which 
bad stood in the State Civil 
LkJ mentioned above. His name 
Placed below the officers who 
»hn sheeted In 1958 and 1959 al- 
th^/l Pleaded that their names la 
t u® Seniority List were much below 
fi^.S orl £T. °A respondent No L Sub* 
Hi ^ fhe vear 1965 more names 
were added to the List but the seniority 

S.ffe -Ust was arranged in accordance 
vmn the order in which a particular 
ww£.r 7as «? eIec t e d and according to res- 
S™* 5 * N° 1 it was In violation of 
Regulation 5 (3) of the Indian Adminls- 
tmive Service (Appointment by Promo- 
tion) Regulations. 1955 

4. This list which had been arranged 
ny the Committee in accordance with the 
Year of rato^i lj.l 
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Service Commission and approval was 
Riven without effecting any changes. 
This List thus became the Select 
list from which the appointments 
to the Indian Administrative Service 
Cadre were to be made in accordance 
with the order in which a name appeared 
In the Select List On the 8th of Novem- 
ber, 1965. respondent No. 1 made a re- 
presentation to the State of Punjab that 
his name should be placed in accordance 
With the Regulation 5 (3) so that the 
seniority which was reflected in the State 
Seniority List be given effect to while ar- 
ranging the names in the Select List; and 
Shat when the occasion for appointment 
So the Indian Administrative Service arose 
he mig ht, avail of his proper place of 
seniority. This representation was annex- 
ed as Annexure 'C' to the original writ 
petition. A reply thereto was received 
(from the Chief Secretary to the Govern- 
ment of Punjab dated the 27th of April, 
1966, which informed respondent No. 1 
Shat the Indian Administrative Service 
Selection Committee which had met on 
She 21st of January, 1961, had quite justi- 
fiably placed him below the Select List 
already in force when his name was first 
Included in the List A reference was 
made in this communication to the ins- 
tructions contained in the Government of 
India, Ministry of Home Affairs Letter 
No. 7/6/55- AIS(l) dated the 5th October, 
1955. Not satisfied with the reply of the 
State Government, respondent No. 1 then 
moved the High Com! by way of petition 
under Article 226 of the Constitution of 
India which has been allowed by the 
[judgment under appeal. 

5. A brief reference to the relevant 
statute and the rules and regulations 
which fall for determination may now be 
made. As these have come up for de- 
tailed consideration during the course of 
arguments it is desirable to set them 
down in extenso. Under Section 3 of the 
AH India Services Act, 1951 (Act 61 of 
1951). the Central _ Government made 
after consultation with the Governments 
of the States concerned rules for the regu- 
lation of recruitment, and_ the conditions 
of services of persons appointed, to an AH 
India Service. It was also provided that 
aH rules made under this section shaU be 
laid for not less than fourteen days be- 
fore Parl iam ent as soon as possible after 
they are made, and shaU be subject to 
such modifications whether by way of 
repeal or amendment, as Parliament may 
make on a motion made during the session 
in which they are so laid. Pursuant to 
these provisions of the Act, the Central 
Government made the Indian Administra- 
tive Service Recruitment Rules 1954 and 
She Indian A dminis trative Service (Ap- 
pointment fay Promotion) Regulations 
1955. Rifle 4 provides for the methods 
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of recruitment to the Indian Administra- 
tive Service as foUows: — 

a) by a competitive examination; 

b) by promotion of substantive mem- 
bers of a State Civil Service; 

c) by selection, in special cases from 
among persons, who hold in a substan- 
tive capacity gazetted posts in connection 
with the affair s of a State and who are 
not members of a State Civil Service. 

As is patent from the facts above-men- 
tioned we are concerned with clause (b) 
which relates to the method of recruit- 
ment by way of promotion from the 
members of a State Civil Service. 

6. The main points of controversy in 
these appeals revolve around Regulations 
Nos. 5, 6 and 7 of the Indian Adminis- 
trative Service (Appointment by Promo- 
tion) Regulations, 1955. They are as fol- 
lows; — 

"5(1). The committee shall prepare a 
list of such members of the State Civil 
Service as satisfy the condition specified 
in Regulation 4 and as are held by the 
committee to be suitable for promotion 
to the service. The number of the mem- 
bers of the State Civil Service included 
In the list shaU not be more than twice 
the number of substantive vacancies an- 
ticipated in the course of the period of 
twelve months commencing from the date 
of the preparation of the list, in the posts 
available for them under Buie 9 of the 
Recruitment Rules or 10 per cent of the 
senior duty posts borne on the cadre of 
the State or group of States whichever 
is greater: 

Provided that in any particular year, 
the maximum limit imposed by this 
sub-regulation, may be exceeded to such 
extent as may be determined by the Cen- 
tral Government in consultation with the 
State Government concerned. 

(2) The selection for inclusion in such 
list shaU be based on merit and suit- 
ability in aH respects with due regard to 
seniority. 

(3) The n am es of the officers included 
in the list shaH be arranged in order of 
seniority in the State Civil Service: 

Provided that any junior officer who in 
the opinion of the Committee is of ex- 
ceptional merit and suitability may be 
assigned a place in the list higher than 
that of officers senior to him. 

(4) The list so prepared shaH be re- 
viewed and revised every year. 

(5) If in the process of selection, re- 
view or revision it is proposed to super- 
sede any member of the State Civil 
Service, the Committee shaH record its 
reasons for the proposed supersession. 

(6) The list prepared in accordance 
with Regulation 5 shall then be forward- 
ed to the Commission by the State Gov- 
ernment along with— 

(I) the records of aH members of. the 
State Civil Service included in the list; 
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(u) the records of all members of the 
State Civil Service who are proposed to 
be superseded by the recommendations 
made m the list . . .. 

(m) the reasons as recorded by the 
Co mmit tee far the proposed supersession 
of any member of the State Civil Ser- 
vice and 

(iv) the observations of the State Gov- 
ernment on the recommendations of the 
Committee. 


7(1) The Commission shall consider 
the list prepared by the Committee along 
with the other documents received from 
the State Government and, unless it con- 
siders any change necessary approve the 
list 

(2) If the Commission considers it ne- 
cessary to make any changes in the list 
received from the State Government, the 
Commission shall inform the State Gov- 
ernment of the changes proposed and 
after taking into account the comments, 
if any of the State Government, may 
approve the list finally with such modi- 
fication, if any as may in its opinion, be 
]ust and proper 

(3) The list as finally approved by the 
Commission shall form the Select list of 
the members of the State Civil Service 

(4) The Select list shall ordinarily be 
in fore* until its review and revision, 
effected under sub-regulation (4) of Regu- 
lation 5 is approved under sub-regula- 
tion (1) or as the case may be finally ap- 
proved under sub-regulation (2) 

Provided that in the event of a grave 
lapse in the conduct or performance of 
duties on the part of any member of the 
State Civil Service included in the Select 
List, a special review of the Select List 
may be made at any time at the instance 
of the State Government and the Commis- 
sion may if it so thinks fit, remove the 
name of such member of the State Civil 
Service from the Select List." 

Regulation 8 provides for the appointment 
to Cadre Posts from the Select list made 
under the above regulation whilst regu- 
lation 9 relates to the appointments to 
the Indian Administrative Service from 
the Select List prepared pursuant to the 
earlier regulations. 


7 The learned Single Judge in a Judg- 
ment resplendent with erudition has dealt 
meticulously with the contentions raised 
before him. In fact he has sometimes 
dwelled exhaustively on the meaning to 
be attributed to each word in the above- 
said regulations the construction of 
which calls for determination. However 
for the purposes of these appeals, the 
matter is now in a narrower compass. 
The substance of the learned Judges 
findings is six fold and these may be 
enumerated as follows: — 

(1) That the I ndian A dminis trative 
Service (Appointment by Promotion) 


Regulations, 1955 are statutory and are 
not merely in the nature of an executivo 
instruction, 

(2) That the infringement of the statu- 
tory regulation contained in the above- 
said 1955 Regulations is a matter which 
is justiciable by this Court 

(3) That the instructions contained in 
the Government of India, Ministry oi 
Home Affairs letter No 7/6/55-AIS(l) 
dated the 5th October 1955 cannot over- 
ride the provisions of Regulations above- 
mentioned, 

(4) That respondent No 1, P C. Bahl, 
Is not guilty of any laches 

(5) That on the facts of this case, regu- 
lation 5 (5) governed regulation 5 (3) and 
as such the Committee had to record its 
reasons for the supersession of respon- 
dent No 1 The Committee having fail* 
ed to record any express reasons tha 
decision regarding the fixation of the res- 
pondent s seniority by the Committee la 
vitiated 

(6) The Committee has In fact given no 
reasons but has merely stated its con- 
clusions. That the giving of the reasons 
is distinct from the statement of a mere 
conclusion. 

8 Mr H. L, Sibal, the learned Coun- 
sel for the appellant, in this appeal has 
not assailed the first three findings ar- 
rived at by the learned Single Judge. In 
fact it has been fairly conceded before 
us that undoubtedly the Indian Admi- 
nistrative Service (Appointment by Pro- 
motion) Regulations, 1955 (hereinafter 
called the 1955 Regulations) Is a statu- 
tory provision having been framed under 
the All India Services Act. Further it 
Is conceded that it Is by now settled law 
that the violation of a statutory provision 
would be justiciable by this Court, It is 
also conceded that If an executive in- 
struction purports to override or runs 
contrary to any statutory provision « 
would be of no validity to that extent. 
However, it has been strenuously con- 
tended In this regard that the Govern- 
ment of India s Instructions dated the 5th 
October 1955 are not violative of the eta - 
tutory Regulations in any way whatso- 
ever and are in fact wholly in conformity 
therewith. It is submitted that all the 
actions taken by the appellants are ac- 
cording to them, entirely in consonance 
with and pursuant to the 1955 Regular 
tions and not in derogation thereof. 

9 The controversy therefore now 
centres round the last three findings oi 
the learned Single Judge and out of thes? 
three the last two in fact are crucial for 
the determination of this case. 

10 To narrow down the area of th® 
controversy it may be noticed at the out- 
set that Mr Bhagirath Das, the learned 
Counsel for respondent No 1 P C. Bahl 
has lucidly formulated the case of n 
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client primarily on the contravention of 
the 1955 Regulations. He rightly makes 
this contravention, the comer stone of 
his client’s case. He has explicitly stated 
that his client makes no grievance what- 
soever of the facts prior to his selection 
to the list. He, therefore, rightly con- 
cedes that any action taken prior to that 
date has not been made the subject of 
attack in the petition before the learned 
Single Judge and he therefore does not 
rely on any facts previous to this crucial 
date. He has also contended that his 
case is not that there has been any in- 
fringement of Article 311 of the Consti- 
tution of India at all and further that as 
regards the decisions by the Committee 
and the Union Public Service Commis- 
sion, no absence of bona fides whatsoever 
is suggested. In substance he contends 
that the 1955 Regulations being statu- 
tory there has been a clear violation of 
the same; this is patently justiciable; and 
hence the respondent is entitled to the 
relief he has claimed in the petition be- 
fore the learned Single Judge which ac- 
cording to him has been rightly granted. 
The hard core of the point at issue is, 
therefore, reduced to this — 

"Has there been a patent contravention 
of Regulation 5 of the 1955 Regulations.” 

11. The gravamen of Mr. Sibal’s 
argument, therefore, in this appeal is that 
Regulation 5 (5) relates to supersession 
at the time of the selection, review or 
revision of the list. He contends that it 
is only when a supersession takes place 
and the said supersession is in the process 
of selection, review or revision of the 
select list that the recording of the. rea- 
sons is necessary under the provisions 
of the Regulations and in this context the 
contention is that in the present case 
there has in fact been no supersession and 
as such the provisions of Regulation 5(5) 
are not at all attracted. His second con- 
tention is that for the purpose of deter- 
mination of the order of seniority on the 
list the only Regulation which can pos- 
sibly apply is regulation 5 (3). This, he 
contends, does not require recording of 
any reasons whatsoever. It gives com- 
plete discretion to the Committee and If 
they are subjectively satisfied that a cer- 
tain officer, because of his exceptional 
merit and suitability, in their opinion, can 
be assigned or placed higher in the list 
than the officers senior to him, then no- 
thing more is required by the Regu- 
lations. The argument, therefore, is 
that on the present facts of the case of 
respondent No. 1, Regulation 5 (5) has no 
application to Regulation 5(3). In elabora- 
tion of this main contention, Mr. Sibal 
has drawn our attention to regulation 5 
(2). He emphasises that in the said regu- 
lation three criteria are laid out in a 
specific order, namely (1) Merit; (2) Sui- 
tability and (3) Seniority. He contends 


that from the language of Regulation 5(2) 
and in the manner in which these three 
criteria have been laid the emphasis pri- 
marily is on merit and suitability while 
seniority is placed as the last criterion. 
For this contention Mr. Sibal has relied 
on the observations of the Supreme Court 
in Sant Ram Sharma v. State of Rajas- 
than, 1967-1 SLR 907= (AIR 1967 SC 
1910), where at page 917 of the report, 
(SLR)=(at p. 1916 of AIR) the learned 
Judges of the Supreme Court have ap- 
proved of the view of Leonard D. White 
in the following terms: — 

"The principal object of a promotion 
system is to secure the best possible in- 
cumbents for the higher positions, while 
maintaining the morale of the whole 
organisation. The main interest to be 
served is the public interest, not the 
personal interest of members of the offi- 
cial group concerned. The public interest 
is best secured when reasonable oppor- 
tunities for promotion exist for all quali- 
fied employees, when really superior Civil 
Servants are enabled to move as rapidly 
up the promotion ladder as their merits 
deserve and as vacancies occur, and when 
selection for promotion is made on the 
sole basis of merit. For the merit sys- 
tem ought to apply as specifically in 
making promotions as in original recruit- 
ment. 

Employees often prefer the rule of 
seniority, by which the eligible longest 
in service is automatically awarded the 
promotion. Within limits, seniority is 
entitled to consideration as one criterion 
of selection. It tends to eliminate 
favouritism or the suspicion thereof; and 
experience is certainly a factor in the 
making of a successful employee. Senio- 
rity is given most weight in promotions 
from the lowest to other subordinate 
positions. As employees move up the 
ladder of responsibility, it is entitled to 
less and less weight. When seniority is 
made the sole determinating factor, at 
any level, it is a dangerous guide. It 
does not follow that the employee 
longest in service in a particular grade is 
best suited for promotion to a higher 
grade; the very opposite may be true.” 

(Introduction to the Study of Public 
Administration, 4th Edn., pp. 380, 383). 

"As a matter of long administrative 
practice promotion to selection grade 
posts in the Indian Police Service has 
been based on merit, and seniority has 
been taken into consideration only when 
merit of the candidates is otherwise equal 
and we are unable to accept the argu- 
ment of Mr. N. C. Chatterjee that this 
procedure violates in any way, the guar- 
antee under Articles 14 and 16 of the 
Constitution.” 

12. Relying on the above and apply- 
ing the ratio thereof to the present case 
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the contention of Mr Sibal is that It la 
only when merit and suitability of can- 
didates are otherwise equal, that the 
consideration of seniority would be call- 
ed In. Relying next on the proviso to 
Regulation 0 (3) Mr Sibal contends that 
in the terms of that proviso the power to 
arrange the order of seniority on the 
list has been expressly vested in the 
Committee. If they are of the opinion 
that a junior officer, because of excep- 
tional merit and suitability may be as- 
signed a place in the list higher t ha n that 
of officers senior to him then they are 
perfectly at liberty to vary the order of 
(seniority In the State Civil Service. The 
core of the contention is that the fra- 
mers of the Regulations have vested a 
discretion in the statutory body, name- 
ly the Committee. All that this pro- 
viso reaulxes. therefore. Is the sub- 
jective (satisfaction of the said Com- 
mittee. Once the Committee Is so 
satisfied and opines accordingly in the 
terms of regulation 6 (3) then according 
to him It Is acting in conformity with the 
spirit and the letter of the said regula- 
tion. He submits that It has been ex- 
pressly averred on behalf of the Commit- 
tee that in the present case they were 
In fact of the opinion that officers placed 
higher in the list than the respondent 
were of exceptional merit and suitability 
qua him. In face of tins averment and 
the unanimous opinion of the Committee 
to that eSect it is not the practice of this 
Court to go behind the discretion vested 
In a statutory body by the law Mr. 
Sibal contends that the subjective satis- 
faction of the Committee Is thus to be re- 
spected and not to be lightly overridden. 
Be contends further that regulation 5 (3) 
nowhere requires the recording of any 
reasons and as the bona tides of the Com- 
mittee s action have not been challenged 
the fixation of the order of seniority by 
them is hence unassailable Mr Sibal 
then relied on Regulation 6 (11) which 
lays down that the records of all the 
members of the State Civil Service who 
ore proposed to be superseded by the re- 
commendations made in the list are to be 
forwarded to the Union Public Service 
Commission by the State Government 
along With the select list He. therefore, 
wishes us to infer from that that Regu- 
kbanSfU) Is related to Regulation 5 (5) 
and that the meaning to be attributed to 
the word 'supersession* becomes clear in 
this context and It is only In such a case 
that the records of such an officer are to 
be sent to the Union Public Service 
Commission. Then distinguishing the 
case of Shambhu Dayal Gupta v Union 
of India. ILR (1967) 1 Pun] 490 he pK 
ed reliance on the fallowing observations 
in the said Judgment at page 494 — 

' Sub-regulation (5) of Regulation 5 ap- 
plies tmly when It 13 proposed to super- 


sede any member of the State Civil Ser- 
vice which is not the case here” 

An alternative contention has also been 
raised. This is that even if it were to 
be held that the Committee should record 
reasons for Its action under Regulations 
5 (2) and (3). then this also has been 
complied with. 

13. In. reply thereto Mr Bhaguath 
Das. the learned counsel for respondent 
No 1 1ms firstly relied on regulation 5(3) 
and has argued that the proviso thereto 
is only in the nature of exception. He 
contends that the criterion of fixing the 
order of seniority laid down in regula- 
tion 5 (3) is primarily the order of senio- 
rity in the State Civil Service. He inter 
prets this to mean that this order Is the 
normal one and It is to be disturbed 
only In very exceptional circumstances. 
If this order of seniority, according to 
him, is to be disturbed it must be for 
specific and explicit reasons and also a 
specific finding qua each, officer that he 
Is of exceptional merit and suitability 
and, therefore, deserves to be assigned a 
place in the list higher than that of offl 
cers senior to him. The recording of 
these reasons, according to Mr Bhagi- 
rath Das. is the condition precedent to 
any such action by the Committee. w 
this case particularly he submits that 
Regulation 5 (5) would apply and govern 
Regulation 5 (3) and as such the recoin 
Ing of reasons is the sine qua con for the 
action of the statutory committee in al- 
tering the order of seniority He sub- 
mits that the committee has not record- 
ed its reasons It has hence cot com- 
plied with the provisions of Regulation 
5 (5) This Is in flagrant violation of the 
said regulation and as such the action ol 
the statutory committee cannot be sus- 
tained. 

14. In elaboration of this contention, 
he relies on Regulations 6 (ill) and (ivj 
The submission Is that Regulation 6 (n) 
expressly requires that the reasons, as 
recorded by the Committee, for the pro- 
posed supersession of any member of the 
State Civil Service are to be forwarded 
to the Union Public Service Commission 
and further not merely the reasons ol ths 
Committee but Msr> the observations ol 
the State Government on the recommen- 
dation of the Committee are necessary 
to be submitted to the Union Public Ser- 
vice Commission. He argues that Regu- 
lations 6 (tii) and flv) are mandatory and 
are clearly related to Regulation 5 (oJ 
Having contended that in this case there 
has been a dear supersession of respon- 
dent No 1, he submits that firstly the 
recording of the reasons was necessary 
under Regulation 5 (5) and further those 
reasons as recorded along with the ob- 
servations of the State Government have 
to be submittal to the Union Public tier- 
vice Commission and then and then alone 
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a compliance with the regulation could 
possibly be said to have been executed. 
Failure to comply with these provisions 
which, according to him , are mandatory 
is fatal to the action of the Committee. 
He argues that compliance with the above 
provision is a condition precedent for the 
Commission when it acts in the finalisa- 
tion of the list and converts it into the 
select list. In the absence of this condi- 
tion precedent according to him, any ac- 
tion of the Union Public Service Com- 
mission in framing the select list would 
be without the necessary foundation re- 
quired for the said purpose by the regu- 
lation. 

15. Reliance was placed on the ob- 
servation of the Supreme Court in Asso- 
ciated Electrical Industries (Indial Pri- 
vate Ltd. v. Its Workmen, AIR 1967 SC 
284. That was a case under the Indus- 
trial Disputes Act. Under the said pro- 
vision a power is given to the appropri- 
ate Government to transfer proceeding 
pending before one Tribunal to another 
Tribunal and one of the requirements of 
Section 33B of the Industrial Disputes 
Act is that before making such an order 
reasons for the same must be recorded. 
Interpreting the same, the observations 
of the learned Judges are as follows: — 

“When we turn to the orders by which 
the reference was withdrawn from the 
Industrial Tribunal and transferred to 
another, we find that there is no reason 
mentioned in any of them. All that the 
orders purport to say is that it is expe- 
dient to withdraw the inference from one 
tribunal and transfer it to another. In 
our opinion, the said bare statement made 
in the orders by which the proceedings 
are withdrawn from one Tribunal and 
transferred to another does not amount 
to a statement of reasons as required by 
Section 33B (1). It is quite clear that the 
requirement about the _ statement of the 
reasons must be complied "with both in 
substance and in letter. To say that it 
is expedient to withdraw a case from one 
tribunal and transfer it to another re- 
peatedly on three occasions in respect 
of the same proceedings is not to give any 
reason as required by the section.” 

To examine these rival contentions the 
scheme of the Indian Administrative 
Service (Appointment by Promotion), 
Regulations 1955 may first be examined. 
Regulation 2 pertains to the definitions 
whilst Regulation 3 provides for the con- 
stitution of the Committee which is to 
make the selection. Regulation 4 pro- 
vides the conditions of eligibility for pro- 
motion from the State Civil Service to 
the select list and thereafter to the 
Indian Administrative Service. Regula- 
tion 5 which is crucial and which calls 
for interpretation then provides for the 
"preparation of a list of suitable officers 
as are held by the Committee to be suit- 
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able for promotion to the Indian Admi- 
nistrative Service. Regulation 6 deals 
with the consultations with the Commis- 
sion in the finalisation of the list prepar- 
ed by the Committee and Regulation 7 
provides for the finalisation of the list 
prepared by the Committee which is then 
termed as the select list The rest of the 
provisions of the Regulations are not 
very relevant 

16. The process, therefore, of deter- 
mining the seniority on the list prepar- 
ed by the statutory committee is two- 
fold. First after an officer of the State 
Civil Service has satisfied the test of 
eligibility for promotion to the select list 
the question for the determination by the 
Committee is whether a member of the 
State Civil Service should at all be 
brought on the select list. The test for 
including the member of the State Civil 
Service in the list is entirely a subjective 
test by the statutory Committee. Regu- 
lation 5 (1) begins as follows: 

"The Committee shall prepare a list of 
such members of the State Civil Service 
as satisfy the condition specified in Regu- 
lation 4 and as are held by the committee 
to be suitable for promotion to the Ser- 
vice.” 

The crucial words, therefore, are "as are 
held by the Committee to be suitable for 
promotion.” An indication in the nature 
of guide-lines is laid out in Regulation 5 
(2). The statutory committee is enjoined 
to consider whether because of the merit 
and suitability with due regard to senio- 
rity, a certain officer is fit to be brought 
on the select list. The sole judge regarding 
merit and suitability of a particular 
member of the State Civil Service is the 
statutory committee and they have first 
to be satisfied regarding these two fac- 
tors. Thereafter having reference to the 
seniority of a member they may decide 
to bring him on the list This process, 
therefore, is distinct from determining 
his position in the , seniority of the list 
prepared by the Committee. It governs 
only the first step whether a person 
should or should not be included in the 
list 

17. The next step arises when the 
decision to bring a member of the State 
Civil Service on the list has been answer- 
ed in the affirmative by the Committee. 
Then arises the question of determina- 
tion of the seniority of an officer or, to 
put it in another way, the order in which 
his name shall appear in the list This 
step in our view is governed wholly by 
Regulation 5 (3). As is patent from the 
language and the position thereof the 
purpose of Regulation 5 (3) including the 
proviso is clear. Three criteria are spell- 
ed out therefrom. One of the criteria for 
such determination is the seniority of the 
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set of officers their action Is, to our 
minds, unassailable. We are, therefore, 
of the opinion that the order of the se- 
niority of respondent No I was fixed in 
conformity with and after complying 
with the provisions of Regulation 5 (3) 
and there were no infringements thereof. 


officer m the State CivB Service The 
other two are merit and suitability It is 
expressly provided by the proviso to tlus 
sub-regulation that merit and suitability 
may override seniority The power to 
determine the inter-play of these three 
criteria has been vested by the framers 
of the regulation in the statutory commit- 
tee or to put it m technical language all 
that is required by Regulation 5 (31 13 
the subjective satisfaction of the Com- 
mittee with regard to these three crite- 
ria. If they are satisfied that a junior 
officer (or officersl because of his excep- 
tional merit and suitability deserves a 
place in the list higher than that of offi- 
cers senior to him then they are perfect- 
ly entitled and Indeed duty bound to do 
so in the terms ol the proviso It is 
patent that Regulation 5 (3) does not re- 
quire any reason to be recorded for hold- 
ing any person to be of exceptional merit 
and suitability Sub-regulations (11 (2) 
(31 and <41 of Regulation 5 as is clear 
from the language thereof make no men- 
tion whatsoever of any recording of rea- 
sons At this stage as yet Regulation 5 
(ol has no application whatsoever and it 
is only when that provision comes into 
play that the recording of reasons Is en- 
visaged. 

18. The phrase "Exceptional merit 
■and Suitability” in Regulation 5 (3) in 
our view has not been used in an ab- 
struse or abstract sense. "Exceptional 
ment and Suitability in this provision 
(has been used in a relative sense qua the 
(candidates who are eligible and whose 
names are being considered for the pur- 
pose of determination of their seniority 
One candidate may be of exceptional 
merit and suitability qua the other rival 
candidate Similarly a number of candi- 
dates may be adjudged as being of ex- 
ceptional ment and suitability in compa- 
rison to another candidate. In any case 
[when once the Committee has amved at 
an oprama. tn tbs. said. qg&tt, toz&ediss. v. 
[candidate’s exceptional ment and suit- 
ability the statute in Its wisdom has 
[thought It expedient to respect that 
opinion. It is noticeable that it has 
not been required that the Com- 
mittee should explain the basis of their 
opinion by expressly recording their rea- 
sons therefor That requirement is only 
as regards Regulation 5 (5) It would. 


19. It, therefore, remains to determine 
whether the provisions of Regulation 5 
(5) are attracted to the facts of the case 
of respondent No I Thus it is the con- 
struction to be placed on regulation 5 (5) 
which will ultimately tilt the balance 
between the two nval contentions raised 
on behalf of the appellants and the res- 
pondent. The crucial questions which 
arise herein may be formulated as fol- 
lows — 

(1) Has there been a supersession of 
respondent No 1 as is envisaged in Regu- 
lation 5 sub-clause <51? 

(2) Has this supersession been in the 
process of selection, review or revision? 
If the answer to these two queries is in 
the affirmative it is only then that a case 
for the respondent (No 1) would be spell- 
ed out and if the reply is in the negative, 
it is patent that the contentions raised on 
his behalf must necessarily fail The 
crucial word, therefore, which falls for 
interpretation is the word 'supersede 
used in Regulation 5 (5) This word is 
not a term of legal art and has not been 
defined or interpreted either in Botniers 
Law Dictionary or Wharton’s Law Lexi- 
con. In Stroud s Judicial Dictionary this 
word has been interpreted in the special 
context of the meaning to be placed 
thereon in Company Law, and in cases of 
conflict between a general Act and a 
local Act This does not In any way Bid 
us in ascribing the correct meaning there- 
to in the present case The construction 
to be put on this word was considered in 
the American case of Kemp V Stanley, 
15 Southern Rep 2nd Senes p 1 This is 
a decision of the Supreme Court of 
Louisiana. That case arose in determin- 
ing the constitutionality of a statute 
which authorised the Attorney-General 
of the State of Louisiana to supersede the 
district Attorney The language of the 
statute Was in the following words' — 

"Provided further that the Attorney- 
General shall have power to relieve sup- 
plant and supersede the District ,Attor- 


therelore, be treading a dangerous ground ney in any criminal proceeding, when he 


to go behind the clear expression of sub- 
jective satisfaction and the expression of 
opinion following thereto which had been 
expressly averred to in the written state- 
ment on behalf of the Committee As al- 
ready noticed there is no suggestion of 
mala fides on the part of the Committee. 
If acting bona fide and clearly alive to 
and m conformity with the provisions of 
Regulation 5 (3) they have arrived at a 
— .certain opinion qua a certain officer or a 


may deem it necessary for the protection 
of the rights^ and mterests^of the^State 

The learned Judges of the Supreme 
Court of Louisiana in that case accord- 
ed judicial approval to the meaning given 
to this word in the Second Edition 
of Webster’s International Dictionary 
Therein this word 'supersede’ has been 
given the following meaning pertaining w 
the present context* — 
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"To displace, or pass over, so as to 
appoint a successor or make way for an- 
other; to supplant; as, the Governor su- 
perseded Judge A with Judge B. 

To take the place, room, or position of; 
to follow in place of; to replace; as, the 
new bill is designed to supersede all pre- 
vious bills; the new appointee supersedes 
a promoted (or dismissed) official.” 

The issue, therefore, clearly is that at- 
tributing the meanings above-mentioned 
to this word then has there been a super- 
session of the respondent in those terms? 

20. It is necessary to go back to the 
facts and it is noticeable that for the first 
time the name of respondent No. 1 P. C. 
Bahl was brought on the list on 21st 
January, 1961. In the minutes of the 
Committee’s meeting of the even date, 
his name after consideration was placed 
at No. 28 in the select list. Thereafter 
the list was revised annually next year 
and in the meeting of the Committee held 
on the 27th February, 1962, his name 
then finds place at No. 19 of the list pre- 
pared on the said date for this year which 
was duly approved by the Union Public 
Service Commission. Thereafter on the 
23rd November, 1962, in the annual revi- 
sion of the list, the name of the respon- 
dent finds place at No. 18. It thus 
emerges that from the moment of bring- 
ing his name on the list in 1961 till the 
time of the filing of the petition, his 
position in the seniority on the select list 
had not been altered to his detriment. 
It is not the case at all that after 21st 
January, 1961, when his name was first 
brought on the list at No. 28 any person 
whose name appeared lower than his in 
the order in the list has been raised to 
an order higher than that of respondent 
No. 1. As a matter of fact as has been 
noticed, his name in the order of senior- 
ity has in fact been gradually upgraded 
to n umb er 18 due to the appointments to 
the Indian Administrative Service of the 
persons above him, retirement, .and other 
factors. We are, therefore, clearly of the 
opinion that from the crucial date of the 
21st January, 1961, when the name of the 
respondent was first placed on the select 
list, onwards there has been no supplant- 
ing or replacing or passing over of res- 
pondent No. 1 which may amotrnt to 
supersession within the meaning of the 
said word used in Regulation 5 (5). 

21. Assuming for the sake of the argu- 
ment that there has been a supersession 
of respondent No. 1 (though we have ex- 
pressly found otherwise), the question 
then arises whether this supersession 
arises in the process of selection, review 
or revision We will consider this aspect 
in all its three aspects. _ Firstly as re- 
gards the process of selection it is notice- 
able that on the averments made on be- 
half of the State of Punjab, the name of 
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respondent No. 1 was considered in 
March, 1956; July, 1967; February, 1958; 
September, 1958 and December, 1959, by 
the statutory Committee. On all these 
occasions, the Committee did not consider 
him fit to be brought on the select list. 
He was in those relevant years clearly 
superseded in the process of selection 
Officers junior to him on the State Civil 
Service List were brought on the select 
list whilst his name after due considera- 
tion was not considered to be fit to be so 
brought. This, to our mind, is what 
Regulation 5 (5) means when it refers to 
supersession in the process of selection. 
But the noticeable feature of this case 
clearly is that respondent No. 1 makes no 
grievance of this supersession. He did 
not at any stage challenge such super- 
session in the process of selection in the 
years 1956 to 1959. In this petition it is 
expressly his case that no grievance 
whatsoever is made of the period prior to 
the 21st January, 1961. It is otherwise 
also conceded that no State Civil Service 
Officer had any vested legal right to claim 
to be brought on the select list. In the 
words of Mr. Bhagirath Das, the learned 
Counsel for respondent No. 1 mere non- 
selection in a previous year does not give 
any right of action to a member of the 
State Civil Service and no such ground 
was in fact pleaded in the writ petition. 
The name of respondent No. 1 was brou- 
ght on the list for the first time in Jan- 
uary, 1961, and even at that stage it was 
provisional being subject to the result of 
a disciplinary case pending against him. 
It is thus clear that after the said date of 
21st January, 1961, the case is not within 
the ambit of any supersession in the pro- 
cess of selection. Supersession, if any, 
was prior to the said date which expres- 
sly is not before this Court for adjudica- 
tion. 

22. As regards the second aspect, 
regulation 5 (4) provides for a review and 
regulation 7 (4) provides for a special 
review of the list. Admittedly in this 
case there has been no occasion for any 
review or special review under the above- 
said provisions. Hence patently no ques- 
tion of supersession in the process of re- 
vision arises at all. Regarding the third 
aspect, as has already been noticed, the 
list was revised after 1961 in the years 
1962 and 1963 and the order of seniority 
of respondent No. 1 has not thereafter been . 
altered to his detriment in the revisions 
in these two years. Obviously, therefore, 
no question of any supersession in the 
process of revision of the said list can 
arise. 

23. We are therefore, clearly of the 
view that on the facts of the present case 
there is in fact no supersession of respon- 
dent No. 1 within the meaning and con- 
text of regulation 5 (5) and further even 
if it be so held it has not been in any 
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process ol selection, review or xevMan. 
Therefore, in our view Regulation 5 (5) 
Is not at all attracted on the facts of this 


24. Mr J N Kaushal, the learned 
counsel for the appellant in I* P A. No. 
1 of 1968 whilst adopting the arguments 
advanced by Mr Stbal has further raised 
the contention that once it is held that 
Regulation 5 f 3 ) alone is applicable, the 
matter is completely narrowed down. He 
submits that this regulation does not re- 
quire any reasons to bo given. Under the 
proviso to Regulation 5 (3) exceptional 
merit and suitability can override the 
criterion of seniority In the minutes of 
the meeting of the Committee held on the 
23rd November 1962. it has been expres- 
sly recorded as follows — 

The list In paragraph 2 above does not 
follow the order of seniority In the State 
Civil Service as, in the opinion of the 
Committee, the exceptional merit and 
suitability of officers placed in the higher 
list than those senior to them Justify 
their being assigned places accordingly* 
Similarly In the minutes of the meeting 
of the 21st of January 1951, It was re- 
corded as follows: — 


The above list does not follow the 
order of seniority in the State Civil Ser- 
vice, as in the opinion of the Committee 
the records of officers Nos. 1 to 25 Justi- 
fy their being assigned places In the list 
higher than officers senior to them.” 


In the written statement on behalf of the 
appellants it was expressly averred that 
the Committee bad found the officers 
who were placed above respondent No 1 
to have exceptional merit and suitability 
so as to deserve a place higher than that 
of respondent No 1 In the list of Senio- 
rity Mr K aus h al further contends that 
the statutory committee and the Union 
Public Service Commission are not judi- 
cial or quasi ]udldal bodies: they are ad- 
ministrative tribunals and it Is not neces- 
sary that their actions should be speak- 
ing orders expressing in detail all the 
reasons which Impelled them so to act. 
He contends that if they had complied 
7^“ requirements of Regulation 5 
(3) and the law vests the discretion to 
f.° » » ^nd it is not the allegation 
that the said discretion has been moti- 
vated by any extraneous consideration. 
thCT. the exercise of such a discretion can- 
not be made the subject of an attack. In 
any case he argued that this Court In Its 
writ jurisdiction would be wholly reluo 
tant to £0 behind the expression of an 
opinion which has expressly been vested 
in the discretion of the Committee by 
the regulation. He has placed reliant* 
mi Vice-Chancellor Utkal University y 
S K. Ghosh, AIR 1954 SC 217 for his 
above contention. 


In that case the medical students of 
Utkal University of Orissa had prayed 
for a writ ol mandamus under Article 
226 of the Constitution of India against 
the Vice-Chancellor of the University and 
certain other persons connected with it 
In the High Court of Orissa. The High 
Court had allowed the petition and grant- 
ed the writ of Mandamus, on the findings 
that the syndicate acted unreasonably 
and without due care and that on tha 
facta there was no Justification for the 
syndicate to pass such a drastic resolution 
In the absence of proof of the quantum 
and amplitude of the leakage of tha 
paper in the examination. The learned 
judges of the Supreme Court whilst al- 
lowing the appeal against the JudgmenJ 
of the High Court of Orissa observed as 
follows: — 

It may be that the matter could have 
been handled in some other way as, for 
example, in the manner the learned 
Judges indicate but It i3 not the function 
of the Courts of taw to substitute their 
wisdom and discretion for that of the 
persons to whose Judgment the matter Jn 
question Is entrusted by the law” 

The ratio of this case Is hence clearly ap- 
plicable. Regulation 5 (3) has entrusted 
the determination of seniority }n the list 
to the Judgment and discretion of the 
statutory committee. That discretion fca* 
been so exercised admittedly without any 
mala tides. We are, therefore, precluded 
from going behind the exercise of such 
discretion and examine the facts for our- 
selves and adjudicate thereon in a peti- 
tion under Article 226 of the Constitution 
of India. That such a course would be 
erroneous is patent from the following 
observations in the rasp above-said.— 


"We also think the High Court was 
wrong on the second point. The learned 
Judges rightly hold that in a mandamus 
Petition the Hi gh Court cannot consti- 
tute itself into a Court of appeal frcui 
the authority against which the appeal is 
sought, but having said that they went 
on to do Just what they said they could 
not The learned Judges appeared to 
consider that It is not enough to have 
facts established from which a leakage 
can legitimately be Inferred by reason* 
able minds but that there must In add** 
tion be proof of Its quantum and ampu* 
tude though they do not Indicate what 
the yardstick of measurement should he. 
That is a proposition to which we are 
not able to assent. 

"We are not prepared to perpetrate the 
error into which the learned High Co iff* 
Judges permitted themselves to be lea 
and examine the facts for ourselves as a 
Court of Appeal but In view of the stric- 
tures the High Court has made on to* 
Vice-Chancellor and the syndicate we are 
compelled to observe that we do not te® 1 
they are justified.” 
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25. Mr. Sibal’s next contention was 
Shat even if it be assumed that it was 
necessary that reasons for placing the 
names of junior officers at higher places 
than that of respondent No. 1 have to be 
given that condition in substance has been 
complied with. At the time of placing 
the name of respondent No. 1 on the list 
on the 21st of January, 1961, the Com- 
mittee had expressly based itself on the 
records of officers Nos. 1 to 25 as the 
ground for assigning to them places 
higher in the list than the officers senior 
to them. It is further averred that this 
list has no finality and was revised from 
year to year and the relevant list which 
is being attacked was framed on the 23rd 
November, 1962. Therein also it had been 
expressly stated in the minutes as has al- 
ready been quoted above that regarding 
the variation in the order of seniority in 
the list, the same was based on the ex- 
ceptional merit and suitability of the 
5unior officers who were being placed in 
a position higher than those senior to 
them and the records justify their being 
so assigned, Mr. Sibal, therefore, con- 
tends that it is clear that the Committee 
was alive to the requirements of Regula- 
tion 5 (3) and has acted in strict com- 
pliance therewith. The submission is that 
reference to the record is the reason for 
placing the junior officers above respon- 
dent No. 1. H is contention is that the 
conclusion is that a junior officer should 
be placed higher than respondent No. 1 
and the reason for the same is the record 
of such -an officer and in comparison 
thereto the record of respondent No. 1. 
He contends that both of them are dear- 
ly distinct. It is patent that the records 
of all these officers were before the Com- 
mittee at the time of the selection. It 
was recorded in the minutes of the meet- 
ing of the 21st January, 1961, as follows:- 

"The Committee examined the records 
of all the permanent members of the 
State Civil Service who on the 21st 
January, 1961, had completed not less 
than eight years of continuous service 
(whether offidating or substantive) in a 
post of Deputy Collector." 

Similarly in the meeting of the 23rd of 
November, 1962, the following minute 
Was recorded: — 

'"The Committee examined the records 
of all the permanent members of the 
State Civil Service, who, on the first day 
of January. 1962, had completed not less 
than eight years of continuous service 
(whether officiating or substantive) in a 
post of Deputy Collector/post dedared 
equivalent thereto.” 

M r, Sibal, therefore, submits that it wa3 
not necessary to refer individually in 
detail to each part of the record. The 
Statutory Committee had the record of 
each officer before it and they were exa- 
mined and placing reliance on their re-* 
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cord determined the order of seniority. 
He contends that there is an express re- 
ference to the records and that constitu- 
tes _ a valid reason duly expressed on 
which the condusion of the Committee is 
based. The submission is that this is 
dearly suffident compliance even if it 
was to be held that the recording of rea- 
sons is necessary. In any case it is ar- 
gued that this is a substantial compliance 
with the spirit of the regulation. 

26. Mr. Bhagirath Das in reply to this 
contention has placed reliance on Collec- 
tor of Monghyr v, Keshav Prasad Goenka, 
AIR 1962 SC 1694 for the proposition 
that condusion is distinct from the rea- 
sons thereof and on S. G. Jaisinghani v. 
Union of India, AIR 1967 SC 1427 for the 
broad proposition that discretion when 
conferred upon an executive authority 
must be confined within definite limits. 
Unquestionably there can be no two opi- 
nions regarding this enunciation of the 
law. 

27. In view of our decision that the 
recording of reasons was not necessary 
this contention loses its importance. 
Neverthdess we are inclined to agree 
with the contention of the counsd for 
the appellants. There is a dear refer- 
ence to the records of the officers con- 
cerned, the factum of their inspection 
and then a condusion therefrom is ar- 
rived at along with the other factors. In 
any case even if the letter of the law is 
technically infringed, there is substantial 
compliance in the terms of dictum of the 
Supreme Court in S. K. Ghosh’s case, 
AIR 1954 SC 217 which is in the follow- 
ing terms: — 

"The substance is more important than 
the form and if there is substantial com- 
pliance with the spirit and substance of 
the law, we are not prepared to let an 
unessential defect in form defeat what is 
otherwise a proper and valid resolution.” 
In fairness to the counsd for the parties 
we may also notice a few subsidiary con- 
tentions which had been raised on dther 
side. Mr. Sibal on behalf of the appel- 
lants had also argued that the selection 
by the Committee is merdy recommenda- 
tory. It is merdy an intermediate step 
that is taken for the purpose of the fina- 
lisation of the list. After the Committee 
has made the recommendation the re- 
cords of all the members of the State 
Civil Service induded in the list, the 
records of all the members who have 
been superseded, the reasons for such 
supersession and the observations of the 
State Government are all forwarded to 
the Union Public Service Commission.' 
Under Regulation 7, the Co mmis sion is to 
consider the list prepared by the Com- 
mittee along with other documents and if 
it considers necessary to make any 
changes it shall inform the State Govern- 
ment of the changes proposed and ask for 
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its comments and on receipt thereof It 
may finally approve the list. Particular 
reliance was placed on the use in Regula- 
tion 7 (2) of the words 'just and proper 1 . 
The relevant part of Regulation 7 (2) is 
as follows — .... 

7 (2) It the Commission considers It 
necessary to make any changes in the 
list received from the State Government, 
the Commission shall inform the State 
Government of the changes proposed and 
after t akin g into account the comments, 
if any, of the State Government, may ap- 
prove the list finally noth such modifica- 
tion, if any as may, in its opinion, be 
just and proper ” 

Mr Sibal, therefore, arguing on the 
Language of this regulation submits that 
this completely vests the power of selec- 
tion and approval in the Commission and 
it is ultimately the approval of the list by 
the Commission which gives any fina- 
lity to the list He therefore, contends 
that preparation of a list of suitable 
candidates by the Committee is merely 
an intermediary step This he contends 
can hardly be challenged when no attack 
against the final order of the Union Public 
Service Commission has been directed. 

28 Mr Rhagirath Das has strenuously 
argued that Regulation 7 (l) clearly 
shows that the normal procedure for the 
Commission Is to approve the list and ft 
is only in exceptional circumstances that 
the Union Public Service Commission 
would consider a change and then follow 
the procedure in regulation 7 (2) His 
argument basically was that any devia- 
tion even at an intermediary 6tage from 
the regulations would give a cause of 
action to his client 


29 Mr Sibal has also argued that 
there is no finality attached to the list 
prepared by the Committee and even so 
as resarfs the selert hrt. The list o! 
1963 against which the grievance was 
made has been subsequently revised and 
as such the petition is virtually infruc- 
tuous The earlier list having lapsed and 
the new list having been prepared this 
Court will not pass an order which will 
be merely academic The learned Coun- 
sel for the appellants has also relied on a 
Division Bench authority of this Court 
reported as Harpal Singh v State of 
Punjab Civil Writ No 2861 of 1965 T>/- 
14 9-1967 (Punj & Har) m which’ also 
similar question was raised We have 
however been taken through the judg- 
ment but the question which we have 
earlier decided in this petition regarding 
the necessity of giving reasons and as to 
what constitutes 'reasons’ has not been 
determined in the said case and that case 
is hardly of any assistance, m determin- 
ing the points at issue 

30. We are mentioning these rival 
amtentioBS in fairness to the learned 
Counsel for the parties but In view of 


the decision in the earlier part of the 
Judgment It is not at all now necessary 
to adjudicate upon them. It may further 
be noticed that reliance was also placed 
on Harpal Singh’s case, C W No 2861 
of 1965 D/- 14-9-1967 (Punj & Har) for 
the submission that respondent No 1 was 
guilty of laches and the appeal be allow- 
ed on that point alone. As the point aris- 
ing in appeal involves the interpretation 
of a statutory provision and we are allow- 
ing the appeal on merits it is not neces- 
sary to go into and adjudicate on the 
question of laches 

31. We, therefore, hold that — 

(1) On the facts of this case there has 
been no supersession of respondent No l 
within the meaning and context of regu- 
lation 5 (5), 

(2) Regulation 5 (1). f2), (3) and (4) do 
pot contain any express or implied re- 
quirement that the Committee should re- 
cord its reasons whilst acting under those 
provisions 

(3) That the order of seniority of res- 
pondent No 1 has been fixed in confor- 
mity with and after compliance with the 
provisions of Regulation 5 (3) and there 
has been no infringement thereof, 

(4) On the facts of the case the provi- 
sions of Regulation 5 (5) are not attracted 
and cannot govern the provisions of Re- 
gulation 5 (3), and 

(5) That even if it be held that the re- 

cording of reasons was a legal require- 
ment. there has been a substantial com- 
pliance thereof. ,, 

32. In view of the above we would 

allow these appeals and setting aside the 
order of the learned Single Judge dis- 
miss the writ petition filed by respondent 
No 1 In the circumstances of the case, 
there will, however, be no order as to 
costs, , 

33 R S NARULA, J — I entirely 
agree , 

MBR/D.V CL Appeals allowed. 
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There is no indication either in Ss. 110, 
110A, HOB or in S. 110-C of the Motor 
Vehicles Act, that compensation can be 
awarded by the Claims Tribunal only 
when negligence on the part of the driver 
of the vehicle concerned is established. 
These provisions, however, do not lay 
down any criterion for awarding compen- 
sation. They merely substitute the Motor 
Accidents Claims Tribunal for the Civil 
Courts, for adjudicating clai m s to com- 
pensation in respect of accidents, involv- 
ing death of, or bodily injury to persons, 
arising out of the use of motor vehicles. 
They do not deal with the question as to 
who is to be held liable and in what cir- 
cumstances, if an injury results from an 
accident. For fixing liability, in the ab- 
sence of any specific statutory provision 
Courts have to go back to the law of 
torts, according to which negligence in 
ca usin g the accident is essential to make 
the negligent person liable. (Para 9) 
Absolute liability — which means liabi- 
lity without any fault or negligence on the 
part of a person — is exceptional under 
the common law, the general rule being 
that a person is liable only for the injury 
or harm directly flowing from his inten- 
tion or negligence, and not for any harm 
resulting from an unavoidable accident. 
An extension of this rule of absolute lia- 
bility casts vicarious liability on em- 
ployers towards their employees. In case 
of claims for compensation for injuries 
sustained in motor accidents, negligence 
on the part of the master or his agent 
must be proved before he can be fasten- 
ed with the liability to compensate his 
servant, sustaining an injury in the 
course of the service. (Duties of Courts 
in applying doctrine of absolute habihty 
indicated). (Paras 10, 11) 


Though the knowledge of the employer 
about unserviceable or dangerous condi- 
tion of the motor vehicle concerned is not 
a sine qua non for fixing him with the 
liability, it is an important piece of evi- 
dence showing that there was no negli- 
gence on his part. . (Para * 

Where one K, a Superintendent _ of 
Police, while on official tour, received in- 
juries as a result of the accident of offi- 
cial jeep registered in bis name and 
under his control, and at the relevant 
time the jeep being in road-unworthy 
condition being driven by the Cons tabl e 
the cause of accident being worn out tyras 
and tubes and slippery road due to rainy 
day, the acts of K and his driver amount- 
ed to offence under S. 121 oi Act and in 
absence of proof of negligence on part of 
the State or Controller of Stores, K was 
not entitled to claim compensation from 
the State. To such a case, rule of res 
ipsa loquitur I.e. rule of presumptive 
negligence on part of master, _ had no ap- 
plication. English case law dk cussed. 

(Paras 16, 21, 22, 24) 


Cases Referred: Chronological Paras 
(1963) AIR 1963 Punj 214 (V 50)= 

ILR (1962) 2 Punj 887, Nand Singh 


Virdi v. Punjab Roadways, Amrit- 
sar 9 

(1962) AIR 1962 Punj 540 (V 49)= 
1962-64 Pun LR 448, Shri Ram 
Pertap v. General Manager, Punjab 
Roadways, Ambala 8, 9 

(1955) 1955-1 All ER 6=1955-1 QB 
474, Jones v. Staveley Iron and 
Chemical Co., Ltd.. 8 

(1944) 1944-1 All ER 465=1944-1 
KB 476, Bowater v. Rowley 
Regis Corporation 8 

(1921) 1921-2 KB 674=90 LJ KB 
1190, Baker v. James Bros & Sons 
Ltd. 8, 17, 20, 21 

(1893) 1893-1 QB 491=62 LJQB 
353, Le Lievre v. Gould 20 

(1884) 13 QBD 259=53 LJQB 504, 
Griffiths v. London & St. Katha- 
rine Docks Co. 20 

(1868) 3 HL 330=37 LJ Ex 161, 
Reversing (1865) 3 H & C 774, 
Raylands v. Fletcher 10 

(1865) 3 H & C 596=159 ER 665, 

Scott v. London and St. Katherine 
Dock Co. 21 

(1856) 11 Ex 781= 25 LJ Ex 212, 

Blyth v. Birmingham Water Works 
Co. 20 


Gopal Singh, Advocate-General, Punjab 
(13-3-1968), G. R. Majithia Deputy Advo- 
cate-General Punjab (3-4-1968), for Ap- 
pellant; K. S. Thapar with Miss Surjit 
Kaur, for Respondent. 

JUDGMENT: — The circumstances giv- 
ing rise to this appeal are as follows: — 

Shri V. K. Kalia respondent was at the 
material time posted as Superintendent of 
Police, Gurdaspur. A Government jeep 
was supplied to him for official use. It 
was being maintained at Government ex- 
pense. The tyres of this jeep became 
worn out. Shri V. K. Kalia, therefore, 
on the 7th June, 1966 wrote a letter to 
the Controller of Stores, Punjab, Chandi- 
garh, that inter alia, some tyres and tubes 
for Government jeep and other trans- 
port under his charge were urgently re- 
quired by him. The Controller was re- 
quested to intimate the amount involved 
so that sanction of the competent autho- 
rity to purchase those articles might be 
obtained. He followed this by a remin- 
der, dated 23-6-1966, requesting the Con- 
troller to make necessary arrangements 
for the supply of tyres and tubes at an 
early date. The Controller of Stores, in 
reply, sent the letter, dated 24-6-1966, 
requesting the respondent to send his 
demand in the new prescribed indent 
forms, which were available from the 
Controller of Printing and Stationery, 
Punjab. He added that further action 
would be taken on hearing from ten 
(respondent). 
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2. On the 20th July. 1966. Shri Kalla 
proceeded in the Government Jeep No 
PNP-15 registered In the name of Su- 
perintendent of Police, Gurdaspur, on 
offi cial duty, to Pathankot. The jeep 
was driven by Constable Shivcharan Dass 
No 43 It was raining at about 6 45 
P. M , when the leap was on the road 
ne3r village Pamar, it skidded and over- 
turned, as a result of which Shri V K. 
Kalla received Injuries. His right clavi- 
cal bone was fractured. He re m ai n ed In 
plaster for 6 weeks, suffering Intense 
pain. Mr V K. Kalia. therefore, made 
an application to the Motor Accidents 
Claims Tribunal, Punjab, Chandigarh, 
claiming Rs. 5,000/- as compensation. It 
was alleged that the accident occurred 
due to the worn out tyres of the Gov- 
ernment vehicle, which were not replac- 
ed by the appellant-State, despite re- 
peated requests, in time. At the time of 
the accident It was raining and the road 
was wet; consequently, the vehicle skid- 
ded and overturned. 

3. The application was opposed by 
the State of Punjab through its Secretary 
in the Home Department In its writ- 
ten statement the State denied its liabi- 
lity to pay any compensation. It was ad- 
ded that the officer had taken out the 
Jeep on the road against the Instructions 
of the Inspector-General of Police, and 
that the Superintendent of Police. Gur- 
daspur, being himself the registered 
owner of the vehicle, could not claim 
compensation against himself. 

4. The Tribunal framed these Issues - - 

1 Was the accident due to any negli- 
gence on the part of the driver of the 
vehicle or due to any defect in the vehi- 
cle Involved in the accident? 

2. What is the quantum of compensa- 
tion due if any and fr om whom? 

3 Is not the claimant entitled to any 
Compensation? 

4. Is the Government not liable to pay 
any compensation to the claimant? 

5 After recording the evidence pro- 
duced by the parties, the Tribunal 
found. — 

"The accident no doubt took place be- 
cause the tyres were worn out and had 
become unserviceable and the driver was 
not to blame as it was raining that day 
and the tyres slipped, but the driver was 
negligent in the performance of his du- 
ties as he did take the defective vehicle 
on the road and did not inform his officer 
about its unserviceableness that day. The 
accident was, therefore, both due to the 
negligence ol the driver as well as due 
to the defect of the tyres. The respon- 
dents have also admitted that requisition 
had been made to the Controller of 
Stores by the applicant much before the 
accident for the supply of new tyres. 
Had they been supplied prior to the ac- 
cident, it would not have occurred.” 


6. The two-pronged Issue No. 1 was 
thus decided entirely in favour of the 
claimant. The remaining issues were also 
decided against the State. In the result 
Rs. 4,000/- were awarded as compensation 
under Section 110-B of the Motor Vehi- 
cles Act. 1939, to the claimant against 
the appellant-State, with costs. It was 
further directed that the amount be paid 
within a month of the date of the award, 
failing which It will carry interest at 
6% per annum. Hence this appeal by 
the State. 

7. Mr Majithla, the learned Counsel 
for the appellant State, has canvassed 
these points in the course of his argu- 
ments - — 

1 The claimant as Superintendent ol 
Police was the registered owner of the 
vehicle, and, at the material time, it was 
being driven by his own subor dina te. 
Constable-driver. It was a rainy day; the 
claimant knew or should have, by the 
exercise ol ordinary diligence, known 
that the tyres of the vehicle were worn 
out and unserviceable, end it was danger- 
ous to take It out on a rainy day on the 
road. This act of the claimant, Shri V, 
K. Kalia, and his Consta ble-dnver In tak- 
ing out the Jeep, which was not In a 
roadworthy condition, on that rainy day, 
amounted to an offence under Section 
121 of the Motor Vehicles Act, read with 
Rules 51 and 5 3 of the Motor Vehicles 
Rules. The claimant, therefore, could 
not claim compensation for his own 
wrong or negligence. 

2. The State was not liable, because no 
negligence either on Hie part of the Con- 
troller in not supplying the new tyres, or 
the driver in driving the vehicle, was 
established. 

3 There were several transport vehi- 
cles under the control of the Superinten- 
dent of Police, Gurdaspur. The claimant 
could avoid travelling on that rainy day 
In that unsafe vehicle, by selecting some 
other vehicle, or adopting any other 
mode of conveyance. The accident was, 
therefore, self-invited and the direct re- 
sult of the negligence on the part of the 
claimant. 

8. Mr. K. S. Thapar, the learned 
Counsel for the claimant-respondent con- 
tends in reply, that In the first place, the 
accident occurred 83 a result ol the neg- 
ligence of the appellant-State in not re- 
placing the worn out tyres of the Gov- 
ernment jeep in time, despite requisitions 
made by the claimant, secondly, even if 
there was no such negligence, the liabi- 
lity of the State to compensate its ser- 
vant for an injury sustained by him in 
the performance of his duty was absolu- 
te. It was not dependent on proof of 
any negligence either on the part of the 
Controller in not supplying the new 
tyres in time, or on the part ol the driver 
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of the vehicle in driving it. The daim- 
ant as well as the driver both were ser- 
vants of the State. The claimant was re- 
quired to go on official tours in this jeep, 
while it was the duty of the Constable- 
driver to drive it. A jeep with worn out 
tyres when driven on the road on a rainy 
day, is an intrinsically dangerous vehi- 
cle. 

It was only in answer to the call of 
duly, which was paramount, that the 
claimant-respondent took the risk of 
taking the unsafe vehicle on the road, 
and thereby met an accident and got in- 
jured. It was the duty of the master to 
keep the vehicle in a roadworthy condi- 
tion, in which the servant was required 
to travel in the performance of _ his 
duties. It is maintained that the princi- 
ple of res ipsa loquitur will be attracted. 
It is also said that Section 110-B of the 
Motor Vehicles Act does not say that 
compensation can be awarded only when 
negligence on the part of the driver of 
the vehicle or its owner is established. In 
support of this contention, Mr. Thapar 
has referred to Shri Ram Pertap v. Gene- 
ral Manager. Punjab Roadways, Ambala, 
1962-64 Pun LR 448= (AIR 1962 Punj 
540); Baker v. James Bros, and Sons, 
Ltd., (1921) 2 KB 674; Jones v. Staveley 
Iron and Chemical Co., Ltd., (1955) 1 All 
ER 6; and Bowater v. Rowley Regis Cor- 
poration, (1944) 1 All ER 465. 

9. Before entering on the merits of 
the case, it will be worthwhile to eluci- 
date the law on the point. It is true that 
there is nothing either in Ss. 110, 110-A, 
110-B or 110-C of the Motor Vehicles 
Act. which says that compensation can be 
awarded by the Claims Tribunal only 
when negligence on the part of the dri- 
ver of the vehicle concerned is establish- 
ed. These provisions, however, do not 
lay down any criterion for awarding 
compensation. They merely substitute 
the Motor Accidents Claims Tribunal for 
the Civil Courts, for adjudicating cl ai m s 
to compensation in respect of_ accidents, 
involving death of or bodily injury to 
persons, arising out of the use of motor 
vehicles. They do not deal with, the 
question as to who is to be held pliable 
and in what circumstances, if an injury 
results from an accident. For fixing lia- 
bility. in the absence of any specific sta- 
tutory provision, we have to go back to 
the law of torts, according to which, 
generally speaking, negligence in causing 
the accident is essential to hold the neg- 
ligent person liable. 

As observed by L D. Dua, J., in Shri 
Ram Pertap’s case, 1962-64 Pun LR 448— 
(AIR 1962 Punj 540) the cardinal princi- 
ple of liability in tort, when death or 
bodily injury has been caused to a per- 
son, is negligence or failure to take the 
requisite amount of care required by law. 
Similarly, in Nand Singh Virdi v. Pun- 


jab Roadways, Amritsar, AIR 1963 Punj 
214, the accident in which the claimant 
received injuries while travelling in a 
bus, nm by the State, was not proved to 
be due to any rash or negligent act of 
the driver. It was held that the claimant 
was not entitled to claim any compensa- 
tion from the State for the injuries re- 
ceived by him. 

10. It must be remembered that ’ab- 
solute liability* — which me ans liability 
without any fault or negligence on the 
part of the respondent, is exceptional 
under the common law, the general rule 
being that a person is liable only for the 
injury or harm directly flowing from his 
Intention or negligence, and not for any 
hann resulting from an unavoidable ac- 
cident, The rule of absolute liability has 
grown in modem times. In Rylands v. 
Fletcher. (1865) 3 H & C 774 (sic) (1868- 
3 HL 330 reversing (1865) 3 H & C 774), 
it was laid down that a person who brings 
dangerous things on his land and a harm 
results due to their escape, is liable. An 
extension of this rule casts vicarious 
liability on employers towards their em- 
ployees. Employing servants or workmen 
in industry or business under the present 
conditions in this machine age is attend- 
ed with risk of injury due to the negli- 
gence or mischief of the employees, 
which their employer cannot avoid with 
any amount of care. Statutory provi- 
sions, such as .Workmen’s Compensation 
Act, have been made to put the employer 
in the position of an insurer against harm 
done to the employees or its workmen 
within the scope of the employment This 
principle of insurance against harm is in 
consonance with the socialistic pattern of 
society envisaged in our Constitution. 

11. In applying the doctrine of abso- 
lute liability, the Courts have to perform 
a delicate task. They have to give a new 
look to the old principles in the light of 
the present-day circumstances. They 
have to adopt the old principles to the 
modem world. If the old principles are 
to live and not become flint fossils of 
time, they must be constantly renovated, 
moulded, and attuned to the changing 
social conditions. The Courts play a 
limited role in this process by placing, 
what is called a dynamic interpretation 
on principles which carry behind them 
the sanction of tradition and precedent. 
They cannot, however, in the absence of 
any statutory provision, sanctioning that 
course, cut themselves completely adrift 
from their past moorings, and arrogate 
to themselves the functions of the Legis- 
lature, introducing entirely new princi- 
ples, radically differing from or conflict- 
ing with the fundamental principles of 
Common Law that have evolved through 
the centuries. Leaving aside the , rases 
governed by special statutory provisions, 
such, as Workmen’s Compensation Act, in 
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cases of the kind before me, negligence 
on the part of the master or his agent 
must be proved before he can be fasten- 
ed with the liability to compensate his 
servant, sustai n ing an injury in the 
course of the service. 

12. The above being the law on the 
point, I pass on to consider whether in 
the present case, the accident resulting 
in injury to the claimant was due to neg- 
ligence — actual or presumed — on the 
part of the employer-State or its ser- 
vant, the driver of the vehicle concerned. 

13. It was first on the 7th June, 1966, 
that the claimant wrote to the Control- 
ler of Stores that some tyres and tubes 
for Government jeep and ether transport 
under his charge were urgently required 
by him, This letter was more or less of 
an exploratory nature, inasmuch as the 
Controller was requested to intimate the 
amount involved so that sanction of the 
competent authority to purchase those 
articles might be obtained. To this letter, 
the Controller of Stores sent a reply, 
dated 24-6-1966. asking the claimant-res- 
pondent to send his demand in the pres- 
cribed indent form available from the 
Controller of Printing and Stationery, 
Punjab. There is nothing on the record 
to show that the claimant-respondent 
had sent his demand in the prescribed 
form thereafter. In the letter, dated 
7-6-1966, Exhibit D. B„ the claimant-res- 
pondent did not even say that the tyres of 
the vehicles had become unserviceable or 
worn out. The only thing mentioned 
therein is, that certain number of tyres 
and tubes were urgently required. 


On the other hand, the Controller of 
Stores in his letter. Exhibit D.D., dated 
24-6-1966, clearly intimated the claim- 
ant-respondent that further action In the 
matter could be taken only on receipt of 
his demand on the prescribed indent 
[forms No. "UF 88”. It is true that the 
[knowledge oi the employer or the Con- 
troller about this unserviceable or dan- 
leerous condition of the motor vehicle 
concerned is not a sine qua non for fix- 
ing him with the liability. It is, how- 
lever, an important piece of evidence 
showing that there was no negligence on 
his part. Thus, it was not established 
that there was any negligence on the part 
of the appellant or its servant, the Con- 
troller of Stores, in not replacing the 
worn out tyres of the vehicle in time. 
Indeed, there was negligence on the part 
of the claimant in not making the de- 
mand well in time in the prescribed form. 
The Claims Tribunal, also, has not re- 
corded any dear finding that there was 
negligence on the part of the State in 
replacing the worn out tyres, though it 
has said that the accident occurred due 
to the defect in the tyres. 

U. .Having seen that no negligence on 
the part of the employer-State has been 


proved, I pass on to consider, whether 
any negligence on the part of the driver 
had been established. The Tribunal has 
held that the driver was not to blame for 
the accident, which occurred due to the 
rain and the worn out and unserviceable 
condition o_f the tyres. The Tribunal has 
however, held that the driver was negli- 
gent as he did take the defective vehicle 
on the road and did not inform Ms offi- 
cer about its unserviceableness that day. 

15. I am unable to appreciate this 
reasoning. It was the claimant’s own case 
that the tyres of the veMde had become 
worn out and unserviceable and they re- 
quired urgent replacement. The know- 
ledge of the claimant about the worn out 
condition of the tyres can be inferred 
from the circumstance that he wrote to 
the Controller as far back as the 7th 
June, 1966, that the tyres and tubes of 
the Government jeep and other transport 
vehicles were urgently needed by him. 
He followed up this letter by a reminder, 
dated 23-6-1966. Thereafter, he received 
the reply of the Controller that the re- 
quisition should be sent in the prescribed 
form. The accident occurred only about 
4 weeks after the receipt of this letter. It 
Is, therefore, preposterous to suggest that 
Mr. Kalia did not know about the worn 
out and unserviceable condition of the 
tyres. 

He further knew that it was a rainy 
day. By ordinary diligence, therefore, he 
ought to have known that it was danger- 
ous to take out the veMcle with unser- 
viceable tyres on a rainy day. He did not 
require to be told by the Constable-driver 
about the condition of the tyres and the 
consequent roadunworthy condition of the 
jeep on that rainy day. This act of the 
driver in driving that dangerous and un- 
safe veMcle on that rainy day, with its 
unserviceable tyres, and also act of Shri 
Kalia in allowing Ms subordinate driver 
to drive the vehicle on that day, might 
amount to the commission of an offence 
by the claimant as well as the driver 
under Section 121 of the Motor VeMcles 
Act. Section 121 of the Act, reads as 
follows: — • 

"121. Using veMcle in unsafe condition. 
Any person who drives or causes or al- 
lows to be driven in any public place a 
motor vehicle or trailer while the vehi- 
cle or trailer has any defect, wMch such 
person knows of or could have discover- 
ed by the exercise of ordinary care and 
which is calculated to render the driving 
of the veMcle a source of danger to per- 
sons and vehicles using such place, shall 
be punishable with fine which may ex- 
tend to two hundred and fifty rupees, or 
If as a result of such defect an accident Is 
caused causing bodily injury or damage to 
property, with imprisonment for a term 
which may extend to three months or 
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not open to challenge in our opinion, 
though, at the same time, the jurisdic- 
tion conferred upon the Debt Relief 
Court under this section is of a limited 
nature and it can disturb the decree or 
order of a civil court only to the extent 
permitted therein. 

22. It now remains to examine the 
cases which have been cited by learned 
counsel for the respondent No. 1 in sup- 
port of his arguments. The earliest case 
referred to by him is Sunderlal v. Kau- 
shiram, AIR 1939 All 31. In that case, it 
was held by a learned _ single Judge, 
after examining the provisions of S. 33 
of the U. P. Agriculturists Relief Act 
No. 27 of 1934, that a suit for reopening 
of the accounts of a closed transaction 
was not permissible under section 33. It 
was contended on behalf of the agricul- 
turist that his suit for accounts under 
section 33 was maintainable even in case 
of a bond which already stood satisfied. 
It was held after referring to section 33 
(2) that a decree which was already 
satisfied could not form the subject of a 
suit under section 33. It is clear that this 
case is of no help to respondent No. L 

23. Learned counsel has next referred 
to Dau Balwantsingh v. Mt. Bindabai, 
AIR 1942 Nag 88 and Rukhmabai Gan- 
patrao Farkhi v. Shamlal Surajmal Mar- 
wadi, AIR 1944 Nag 289. In our opinion, 
there is no observation in both the_ cases 
which can be of any help to h i m in the 


present case. 

24. The writ application is therefore 
allowed and the order of the District 
Judge, Jhunjhunu, dated 8th May, 196.., 
is set aside. The record of his court be 
sent back to him with direction to hear 
and decide the revision application afresh 
in the light of our observations. 

25. In the circumstances of the case, 
the parties are left to bear their own 
costs in this Court 

RSK/D.V.C. Petition allowed. 
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D. M. BHANDARI 
AND G. M. MEHTA, JJ. 

Tickooram, Petitioner v. State of 
Rajasthan and another, Respondents. 

Civil Misc. Writ Fetn. No. 308 of 1967, 
D /- 16-7-1968. 

Constitution of India, Art. 166 — Dales 
of Business (Government of Rajasthan), 
Rr. 5 and 21 — Rajasthan Minor Mineral 
Concession Rules (1959), R. 46 — Appeal 
under, heard by Secretary but disposed 
of by Minister-in-charge — Invalid 
Deputy Minister, who is not allotted any 
business of Department, not competent 
to clothe Sec retary with authority to dis- 
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pose of case — (Constitution of India, 
Art. 226 — Natural Justice). 

An appeal preferred to the Govern- 
ment of Rajasthan under R. 43 (2) of 
the Rajasthan Minor Mineral Concession 
Rules, 1959, was heard by the Secretary 
to Government of Rajasthan, Industries 
and Mines Department But it was dis- 
posed of by the Minister-in-charge of the 
Department The Deputy Minister had 
expressly passed an order to the effect 
that the case was to be heard and dis- 
posed of by the Secretary. But there was 
no evidence of allotment by the Minis- 
ter-in-charge to the Deputy Minister, of 
any business appertaining to the Depart- 
ment 

Held: (i) that the Secretary was not 
competent to hear the appeal As there 
was no allotment of any business of the 
Department to the Deputy Minister, any 
order passed by the latter could not 
clothe the Secretary with such authority. 

(ii) The Minister-in-charge, who did 
not hear the appeal could not decide it 
The spirit of R. 46 is that the appellate 
authority must give an opportunity of 
hearing and that authority is of course 
to decide the case. It is not envisaged 
that one authority will hear the appeal 
and another authority will decide it on 
the recommendation of the authority 
who heard the appeal AIR 1959 SC 308, 
Rel on. (Para 8) 

Cases Referred: Chronological Paras 
(1959) AIR 1959 SC 308 (V 46) = 

(1959) Supp (1) SCR 319, G. Nages- 

wara Rao v. A. P. S. R. T. 

Corpn. 8 

Ramgopal Purohit, for Petitioner; M. 
M. Vyas, Addl Advocate General and 
M. L. Shrimal Dy. G. A. for the State; 
Marudhar Mridul for Non-petitioner 
No. 2. 

BHANDARI, J: This is a writ petition 
under Article 226 of the Constitution. 

2. A lease for stone quarry No. 1119 
in Fidusar area, Tehsil Jodhpur, was 
granted to the petitioner on 28th April, 
1964, by the Mining Engineer, Jodhpur. 
Shrimati Kaushaliya Devi, respondent 
No. 2, filed an appeal against the afore- 
said order to the Director of Mines and 
Geology. The appeal was dismissed on 
18th June, 1964. Respondent No. 2 pre- 
ferred an appeal to the Government of 
Rajasthan, Jaipur, under rule 43 (2) of 
the Rajasthan Minor Mineral Concession 
Rules, 1959 (hereinafter called the Rules). 
This appeal was heard by the Secretary 
to the Government of Rajasthan, Indus- 
tries and Mines Department. On 13tb 
January, 1966, he submitted a note for 
approval to the Minister Incharge of that 
department stating therein that the lease 
of the quarry in question be granted to 
Shrimati Kaushaliya Devi as her applica- 
tion was received earlier than that of the 
petitioner. In the note he took notice of 
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the arguments addressed by counsel lor 
the parties. On 26th January, 1966, the 
Minister Incharge signed the note thus 
signifying his approval thereof. 

3. In compliance with the aforesaid 
order. Instructions were sent to the 
Director of limes and Geology vide 
Ex. 4, a copy of which was sent to the 
petitioner On receiving a copy of Ex. 4, 
the petitioner has filed this writ peti- 
tion and the main ground taken by him 
in this writ application for challenging 
the order of the State Government is that 
the Secretary of the Industries and Mines 
Department had no authority to give a 
hearing of the appeal and that the 
Minister In charge of the department 
decided the appeal without giving a 
hearing. 

4. Notice of the writ petition was 
given to the State of Rajasthan and to 
Shnmati Kaushahya Devi, respondents 
Nos. 1 and 2 respectively The reply fil- 
ed by the State of Rajasthan is not very 
clear but the position taken up by the 
learned Deputy Government Advocate 
during the course of the arguments Is 
that the Deputy Minister, Industries and 
Mines Department, had passed an order 
that the Secretary may hear and dispose 
of the appeal and in pursuance of that 
order, the Secretary had heard and dis- 
posed of the appeal on 13th January, 
1966. 

5. It Is to be examined In his case 
whether the Deputy Minister could have 
passed an order authorising the Secre- 
tary to hear and dispose of the appeal 
and if he could, whether the Secretary 
can be said to have disposed of the ap- 
peal by his order dated 13th January, 
1966. 

6. Under the Rules, an appeal lies to 
the Government as Rule 43 (2) provides 
that any person aggrieved by any order 
passed by the Director in appeal under 
sub-rule (1) shall have the right of appeal 
to the Government Under sub-rule /4J of 
R.43 it is provided that the orders pained 
by the Government under appeal shall 
be final Under Rule 46. the procedure 
lor hearing and disposing of the appeal 
has been provided. Rule 46 runs as fol- 
lows: 

”45. Procedure of appeal — (1) Under 
receipt of Memorandum of appeal satis- 
fying requirements of rule 44 the appel- 
late authority shall fix a date for hear- 
ing. It may if it thinla fit call for the 
relevant records and other Information 
from the officer whose order is the sub- 
ject of appeaL 

(2) The appellate authority may con- 
firm or modify the order under appeal 
after givirg the appellant an opportunity 
of hearing and considering any com- 
ments that might be offered by the offi- 
cer who gave the order under appeaL 


Under rule 48. It Is incumbent upon tha 
appellate authority to fix a date of hear- 
ing It is further incumbent on it that 
it should afford an opportunity of hear- 
ing to the appellant 

7. 'Who Is to hear and dispose of tha 
appeal is to be gathered from the Rules 
of Business made under Article 166 ol 
the Constitution by the Governor of ths 
State of Rajasthan. Rule 4 provides that 
the business of the Government shall be 
transacted In the Secretariat Depart- 
ment specified in the First Schedule and 
shall be classified and distributed be- 
tween those departments as laid down 
therein. Rule 5 provides that the Gov- 
ernor shall on the advice of the Chief 
Minister, allot among the Ministers tha 
business of Government by assigning 
one or more departments to the charge 
of a Minister The same rule provides 
that the Minister with whom a Deputy 
Is attached may, with the approval el 
the Chief Minister, allot to the Deputy 
Minister any business appertaining to tha 
department Rule 6 provides that each 
department of the Secretariat shall 
ordinarily consist of a Secretary to 
the Government, who shall be the offi- 
cial head of that department, and ol 
such other officers and servants subordi- 
nate to him as the Government may de- 
termine Rule 7 provides for collective 
responsibility for all advice tendered to 
the Governor Rule 0 provides that with- 
out prejudice to the provisions of R. 7, 
the Mlmster-in-charge of a department 
shall be primarily responsible for the 
disposal of the business pertaining to 
that department, part IV of the Rules of 
Business provides for departmental dis- 
posal of business and Rule 21 in _ that 
Part which is relevant for our considera- 
tion runs as follows: 

”21 Except as otherwise provided by 
any other rule, cases shall ordinarily be 
disposed of by or under the authority 
of the Minister-ln-charge who may, by 
mesas cl steading aiders. £> J’-? 
directions as he thinks fit for the dis- 
posal of cases in the department. Copies ol 
such standing orders shall be sent to tha 
Governor and the Chief Minister” 
Under this rule, cases are to be disposed 
of by the Mimster-m -charge or undeS 
the authority of the Minister -in -charge. 
The Mmister-in-charge may, by means 
of standing orders, give such directions 
as be thinks fit for the disposal ol 
cases fa the department. The learned De- 
puty Government Advocate has placed 
reliance on the relevant standing orders 
in force at the time when the appeal 
was decided but he Is not In a position 
to show that under the relevant stand- 
ing orders the Secretary of the depart- 
ment was authorised by the Minister-ln- 
charge to hear and dispose of the ap- 
peaL It may be mentioned that these 
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etanding orders ' were subsequently 
amended in September, 1967. It has, 
however, been argued that the Deputy 
(Minister had expressly passed an order 
on the file o£ this case that it was to 
be heard and disposed of by the Secre- 
tary. This order unfortunately is of the 
Deputy Minister and not of the Minis- 
ter- in-charge. It has not been brought to 
our notice that the Minister had allotted 
to the Deputy Minister the business of 
disposing of the appeals arising under 
the Rules. As already mentioned, under 
R. 5 (2) the Minister-in-charge could, 
with the approval of the Chief Minister, 
allot to the Deputy Minister any busi- 
ness appertaining to the department. If 
such an allotment had been mads, it 
could have been contended that the 
Secretary had heard the appeal under 
the authority of the competent person. 
So far as the hearing of the appeal is 
concerned, the Secretary was not com- 
petent to hear the appeaL 

8. There is yet another flaw in the 
disposal of the appeaL .It was heard by 
the Secretary but it was disposed of by 
the Minister who did not hear it The 
spirit of Rule 1 46 is that the appellate 
authority must give an opportunity of 
hearing and that authority is of course 
to decide the case. It is not envisaged 
that one authority will hear the appeal 
and another authority will decide it on 
the recommendation of the authority 
who heard the appeaL In G. Nageswara 
Rao V. A. P. S. R.T. Corpn. AIR 1959 
SC S08, in which personal hearing was 
required by the provisions of law, their 
Lordships of the Supreme Court observ- 
ed as follows: 

"The second objection is that while 
the Act and the Rules framed thereunder 
impose a duty on the State Government 
to give a personal hearing, the proce- 
dure prescribed by the Rules imposes a 
duty on the Secretary to hear and the 
Chief Minister to decide. This divided 
responsibility is destructive of the con- 
cept of judicial hearing. Such a proce- 
dure defeats the object of personal hear- 
ing. Personal hearing enables the autho- 
rity concerned to watch the demeanour 
of the witnesses and clear up his doubts 
during the course of the arguments, and 
the party appearing to persuade the au- 
thority by reasoned argument to accept 
his point of vie%v. If one person hears 
and another decides, then personal hear- 
ing becomes an empty formality. We, 
therefore, hold that the said procedure 
followed in this' case also offends another 
basic principle of judicial procedure." 

We are, therefore, of the opinion that 
for the reasons aforesaid, the appeal pre- 
ferred by respondent No, 2 was not pro- 
perly decided. 

9. We, therefore, quash the order 
passed by the State Government and 


conveyed to the petitioner vide Ex. 4. 
The State Government is directed to re- 
hear the appeal according to law and 
then dispose it of. We leave the parties 
to bear their own costs in this Court 
NYR/D.V.C, Petition allowed. 
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Urban Improvement Trust Petitioner v. 
Raj Kumari and others, Non-Petitioners. 

Civil Revn. Nos. 457, 458 and 438 of 
1987, D/- 10-7-1988, against order of 
Munsif, Alwar, D/~ 27-10-1967. 

(A) Civil P. C. (1908), O. 1, Rr. 10 (2), 1 
and O. 2, R. 3 — Suit for ejectment — Ap- 
plication, at very late stage, by third party 
claiming title, to be impleaded as party — 

Question generally of judicial discretion 

Categories of cases explained. 

The question of addition of parties under 
O. 1, R. 10 (2) is generally one of judicial 
discretion which has to be exercised in view 
of all the facts and circumstances of a parti- 
cular case subject to the provisions of O. 1, 

R. 1 and O. 2, R. 8. The rule has been 
enacted to prevent multiplicity of suits and 
conflict of decisions, though it is not the only 
consideration in impleading parties. 

Such cases fall in three categories, namely 

(1) that the third party is a necessary party, 

(2) the third party is not even a proper 

party and (8) that the third party is a pro- 
per party. However, the question whether 
the third party claiming title to the property 
in a suit for ejectment is a proper party or 
not, would also depend upon the nature of 
the plaintiffs title. (Paras 5 and 17) 

(B) Evidence Act (1872), S. 116 — Con- 
tractual relation of landlord and tenant — 
Defendant inducted into possession of suit 
property by plaintiff — No question of 
impleading third party setting up tide to suit 
property can arise — Civil P. C. (1908), 
O. 1, R. 10 (2). 

In cases where there is a contractual re- 
lationship of landlord and tenant and the 
defendant has been inducted into possession 
of the suit property as tenant by the plain- 
tiff and the rule of estoppel contained in 

S, 116, Evidence Act operates against the 
tenant, no question of impleading a third 
person as a party setting up title to the suit 
property' can arise because any enquiry about 
the title of a third party would bo complete- 
ly shut out bv reason of the rule of estop- 
pel and in such cases the third person would 
not be a proper party within the meaning of 
O. 1, R. 10 (2). However, in cases where 
the plaintiff claims title to the suit property 
on the basis of inheritance, assignment etc. 
end the tenant has not attorned to him and 
the rule of estoppel does not operate against 
him, enabling himself to set up the title of 
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a third person, such third person in appro- (1933)^ Affl 1933__Mad 
priate cases can be regarded as proper party 
whose presence before the Court will be 
necessary to enable the Court to effectually 
and completely adjudicate upon and settle 
all the questions involved in the suit. In 
such cases there would be no question _ of 
converting a simple suit into a suit of tide 
and no controversy beyond the scops of the 
suit would be introduced as after Ms Joinder 
the mein evidence in the suit and the main 
enquiry will remain the same as before his 
addition. In such cases the Court would not 
be exercising its discretion improperly to 
implead him as a party as he would be pro- 

E t r party. AIR 1958 SC 880, Foil. Case . . _ ..... 

w discussed. (Para 20) Roy 9, II, 13, 14, 15, 17 

(Q Cavil P. a (ISOS), O. I, R. 10 (2) — (184 2) 4 Man and G. 143 = 134 ER 
Suit for ejectment — Application by third 59, Clari dge v. Mackenzie _ 17 


. 684 (V 20)= 

65 Mad LJ 290, (Pasumarthi) 
Sobbaraya Sastri v. Mukkamala 
Seetha Ramaswami 
(1932) AIR 1932 Mad 688 (V 39) = 

36 Mad LW 378, SrilJa Sri Subra- 
maniya Desika Ganana v. R. Anantha- 
krishnaswami Naidu 9, 12, 14 

(1927) AIR 1927 Cal 340 (V 14)= 

- 45 Cal LJ 149, Pravat Chandra Girl 
v. Amulya Chandra Bhaduri 9, 13, 14 
(1926) AIR 1926 PC 142 (V 13)= 

53 Ind App 271, Umedmal v. 
Chandmal 

(1882) ILR 8 Cal 238=10 Cal LR 
581, Lodai Mollah v. Kally Dass 


0,17 


10 


party to be impleaded, made at very late 
stage causing doubts about his bona tides — 
Multiplicity of enquiries can be avoided by 
a separate suit — High Court will not Inter- 
fere in rejection of Ins application by lower 
Court. (Para 21) 

Cases Referred; Chronological Pares 


130 ER 596, 


> 128 ER 1012, 
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(1968) Ovil Revn. No. 9-4 of 1964, 
D/ -18-1-1968 = 1908 Raj LW 324, 
Anjmnan Monia and S. P. Mohinia 
v. Murad Mohammed 
(1968) ILR (1960) Cut 450=32 Cut 
LT 823, Gagan Behari Patnaik v. 
Ramesbwar Lai 

(1962) AGV 1962 Mad 346 (V 49)= 
' WJ TT "80, M. Abdul 
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(1962) 1 Mad LJ 880, . .. . 

Razack v. S. Mohammad Shah 
(1962) AIR 1962 Pat 357 
Motiram Roshanlal Coal 
Ltd. v. District Committee, Dhanbad 
(I960) AIR 1960 Bom 238 (V 47)= 

ILR (1958) Bom 1356, Uttam 
Gulabrao Sakhare v. Champatrao 
Gulabrao Gawande 9, 10, 17 °? R 

(1980) AIR 1960 JT and K 67 (V 47), 

ML Bindro V. Sada Ram 
(1960) AIR 1960 Ker 284 (V 47)= 

1960 Ker LJ 861, Chnmiar 
Kanchelan v. Kandan Damodran 
(I960) APR 1960 Madh Pra 84 (V 47)- 
1959 Jab LJ 62A Sampatbai v. 

Madhuringh Cambhirjl 
(1959) Am 1959 Madh Pra 359 
(V 49) = 1959 MPLJ 841, Mujtabal 
v. Mehbub Rehman 6 

(1958) AIR 1958 SC 880 (V 45)= 

1959 SCR 1111, Razia Begum v. 

Sahebzadi Anwar Begum 0, 19 

(1953) 1953 Raj LW 320 MsL Singax 
Kanwar v. Dhoopchand 0, 14 

(1952) Am 1952 Ajmer 59 (V 39), 

Kana v. Kishehlal 9 

(1950) AIR 1950 Mad 91 (V S7)= 

(1949) 2 Mad LJ 568, V. D. Seeta- 
rama Mndaliar v. Momera Chettlar 
(1937) Am 1937 Mad 641 (V 24)= 

1 (1937) 1 Mad LJ 597, G. Krishna. 

' - ewsml Naidu v. Municipal Council 
Bellary 


(1826) 3 Bing 474 > 

Gregory v. Doidge 

(1815) 6 Taunt 202 = . 

Rogers v. Pitcher 17 

C. L. Agrawal and R. P. Goya I, for Peti- 
tioner; D. P. Cupta and H. C. Rastogi, for 
Non-petitioners. 

ORDER; These three revision petitions 
are being dealt with together ns the peti- 
tioner fa common to them and they also raise 
0 common questions of law and fact 

2. In the Court of the Munsif, Alwar, the 
_ plaintiffs-non-pctitioocrs filed separate suits 

0, 10 for ejectment against tho defendants-non- 
petitioners who were described os tenants of 
cue ShrvLd deceased from whom they claim- 
0 ea to have purchased the suit property. The 
defendants in their written statements dent- 
ed. that they held the property as tenants of 
Shivlab They stated that they were in pos- 
session of the suit property since the time 
of their ancestors and were permanent ten- 
ants of the land and had constructed houses 
on it at their own ‘costs. They further 
pleaded that Shivlal had no right to trans- 
fer the suit p rop erty to the plaintiffs in each 
case as he was the 'MoaRdar' or ‘Jagutia/ 
whose Jagir had resumed by the State of 
Rajasthan under the Rajasthan Land Reforms 
and Resumption of Jagire Act of 1952 (here- 
inafter called the Act of 1952) and thus the 
ownership of the suit property vested in tho 
State. They also stated that the alleged 
sale in favour of the plaintiffs was fictitious. 

3. The trial Court did not frame any 
fane on the plea taken by the defendants 
vira, that the ownership of the suit property 
had become vested in the State of Rajasthan 
because of its resumption under tho Act of 
1952. The trial proceeded when in the suit 
out of which Civil Revision No. 458 of 1907 

_ has arisen, defendants made an application 
for framing an additional issue. The Court 
acceded to their request and framed nddi- 
14 tiouai Issue No. 9 on the point whether the 
ownership of the suit property, due to its 
resumption, vested in the State and tho 
alleged sale in favour of tho plaintiffs was 
0 unauthorised. On this issue too, the defen- 
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Hants closed their evidence and. the plaintiffs 
are now required to lead evidence in re- 
buttal. The other two cases were- also ripe 
for arguments. It was at this stage of the 
cases that the petitioner — Urban Improve- 
ment Trust, Alwar made an application 
under O. 1, R. 10 (2) of the Code of Civil 
Procedure for being impleaded as a party. 
The learned Munsif rejected the application 
in each case holding that the simple suit for , 
ejectment cannot be allowed to be converted 
into a suit for title and if the petitioner 
wanted an adjudication of its title to. the suit 
property it could file a separate suit. It is 
against these orders that the present revision 
applications have been filed. ' 

4. Under O. 1, R. 10 (2) of the Code a 
person may be added to a suit: 

L when he ought to have been joined, 
whether as plaintiff or defendant, that is 
when he is a necessary party. 

ii. when without his presence the question 
in the suit cannot be completely decided, that 
is when he is a proper party. 

5. The question of addition of parties 
under the said rule is generally one of judi- 
cial discretion which has to be exercised in 
view of all the facts and circumstances of a 
particular case subject to the provisions of 
O 1, R. 1 and O. 2, R. 3. The rule has 
been’ enacted to prevent multiplicity of suits 
and conflict of decisions though it is not the 
only consideration ‘in impleading parties. 

G. In these cases learned counsel has 
urged that Shiv Lai was a jagirdar and his 
jagir including the suit property was resum- 
ed under the Act of 1952 and thereafter, it 
vested in the State. Thereafter, under the 
provisions of S. 43 of the Rajasthan Urban 
Improvement Act of 1959 (hereinafter called 
the Act of 1959), a notification was issued 
by the State whereby these properties along 
with other properties were placed at the dis- 
posal of die petitioner. After the vesting of 
die property in the State, Shivlal had no 
ridit left to transfer it to the plamhffs. It 
is pointed out that the presence of the peti- 
tioner before the Court is necessary to <m- 
able it effectually and completely to adjudi- 
cate upon the question whether the petitioner 
or the plaintiffs is' the owner of the land. It 
is urged that the power of adding parties 
ran be exercised by the Court at any stage 
of the proceedings. 

7. On the other hand learned counsel for 
the plaintiffe-non-petitioners has . vehemendy 
urged that by adding the petitioner, con- 
troversies which are foreign to the scope of 
the suit, would be introduced and the tnal 
in all the cases which had now become 
mature for disposal, would be reopened. It 
is pointed out that die suits were instituted 
in the years 1962 and 1963 and the peti- 
tioner applied to he impleaded, as. a party 
about four years after their institution. It is 
pointed out that in the present suits the. only 
question to be tried between the parties is 
whether the defendants are’ the tenan ts of 
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the plaintiffs they having purchased it from 
Shivlal and have a right to a decree for 
ejectment against them. It is also pointed 
out that the suit property consists of build- 
ings and house sites and could not have been 
resumed by the State as provided in S. 23 
of the Act of 1952. It is also pointed out 
that even if the suit property was resumed 
its ownership vests in the State of Rajas- 
than and not in the petitioner. The effect 
of the notification relied upon by the peti- 
tioner is only to place the property at the 
disposal of the petitioner and not of vesting 
its ownership in it It is contended that all 
these questions will have to be determined by 
the Court if the petitioner is added as a 
party to the suit which are clearly beyond 
the scope of the present suit. 

8. It may he stated at the outset that it 
is not the contention of the learned counsel 
for the petitioner that Urban' Improvement 
Trust is a necessary party in the suits. He, 
however, says that the petitioner is a pro- 
per party whose presence before the Court 
is necessary in order to enable the Court to 
effectually and completely to adjudicate upon 
and settle all the questions involved in the 
suit 

9. In support of his contention learned 
counsel for the petitioner relied on (Pasum- 
arthi) Subbaraya Sastri v. Mukkamala Seetha 
Ramaswami, AIR 1933 Mad 664, G. Krishna- 
swami Naidu v. Municipal Council Bellary, 
AIR 1937 Mad 641, Razia Begum v. Sahe- 
bzadi Anwar Begum, AIR 1958 SC 886 and 
Sampatbai v. Madhusingh Gambhirji, AIR 
1960 Madh Pra 84. On the other hand 
learned counsel for the plaintiffs non-peti- 
tioners has placed reliance on Uttam Gulab- 
rao Sakhare v. Champatrao Gulabrao 
Gawande, AIR 1960 Bom 238, Mst. Singar 
Kanwar v. Dhoopchand, 1953 Raj LW 820 
a judgment in Civil Revn. No. 94 of 1964, 
D/- 18-1-1968 (Raj), Anjuman Monia and 
S. P. Mohinia v. Murad Mohammed, Mt. 
Bindru v. Sada Ram, AIR 1960 J and K 67, 
Sana v. Kishenlal, AIR 1952 Ajmer 59, M. 
Abdul Razack v. S. Mohammad Shah, AIR 
1962 Mad 346, Motiram Roshanlal Coal Co. 
(P.) Ltd. v. District Committee, Dhanbad, 
AIR 1962 Pat 357, Mujta Bai v. Mehbub 
Rehman, AIR 1959 Madh Pra 857, Srilla Sri 
Subramaniya Desika Ganana v. R. Anantha- 
krishnaswami Naidu, AIR 1932 Mad 688, 
Pravat Chandra Giri v. Amulya Chandra 
Bhaduri, AIR 1927 Cal 340, Chamiar 
Kunchelan v. Kandan Damodran, AIR 1960 
Ker 284, Lodai Mollah v. Kally Dass Roy, 
(1S82) ILR 8 Cal 238 and Gagart Behari 
Patnaik v. Rameshwar Lai, ILR (1965) Cut 
456. It is however, not necessary to refer 
to all the decisions relied on by the parties 
and it would be sufficient to refer only 
those which relate to suits for ejectment. 

10. In (Pasumarthi) 'Subbaraya Sastri s 
case, AIR 1933 Mad 664, where fho 
- lain tiff bronght a suit to eject tho 
tefendant from a site and to remove 
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a pa] erected by him thereon sad 
fte plea of the defendant was that the land 
belonged to the Municipal CotintiL that he 

J ut up a pial with its permission and that the 
I uni ci pal Council was a necessary party to 
the suit, it was held that: 

The Municipality was a necessary party 
to the suit and not having been made one. 

In spite of objection taken from the start, 
the suit must fee dismissed - 
In this case the learned Judge mainly relied 
trpon Umed Mai v Chand Mai, AIR 1928 
PC 142 and the observations made by 
Dicey on Parties to an Action. R, 113 This 
case was referred in Uttam Gulahrao 
Sakh are’s case, AIR 1960 Bom 233 and 
Mudholkar J as he then was, distinguished 
it and held that: 

"Where in an ejectment suit instituted by 
the plaintiff os landlord against the defen- 
dant in actual juridical possession of the 
house, the defendant pleads that the house 
in question belonged to third party and not 
to the plaintiff, and tho title of the third 
party is disputed by the plaintiff, though tho 
third party is proper party to tho suit, his 
Joinder was not necessary to enable tho plain- 
tiff to oh lain tho relief which ho claimed 
Against tho defendant". 

11, In Lodal Mollah'* case, (1882) ILR 
8 Cal 238 U was held per Field J, that: 

"Where a person sued for rent sets up 
the title of a third party, and alleges that 
he holds under, and pay* rent to him, such 
thud party ought not to be made a party to 
the suit so as to convert ft simple suit for 
arrears of rent into one for tho determina- 
tion of the title to tho p roperty in respect of 
which the sent is claimed. 

Such a suit raises only two issues, viz* 

(1) Does the relation of landlord and ten- 
ant exist between the plaintiff and defen- 
dant? 

(2) Are the alleged arrears of rent doe 
and unpaid? 

And these are questions in which tho 
plaintiff and defendant are alono concerned, 
and no third party claiming a title adverse 


A. LB. 

Mollah’* case, (1882) ILR 8 Cal 238 it wu 
held that- 

“A third party ought not to be made a 
party to a suit for rent so as to convert a 
simple Suit for arrears of rent into one for 
the determination of the title to the property 
la respect of which the rent is claimed . 

14. In Mst. Sragar Kasrwai’s case* 1053 
Raj LW 320 it was held that. 

"In a rent suit where the defendant ad- 
mitted the execution of Tent note but plead 
ed that he executed it under undue influence 
and that one H was the real landlord, it 
■was held that H was not necessary party*. 
Lodai Mollah. (1882) ILR 8 Cal 238, Pravat 
Chandra Cm. AIR 1927 Cal 340, Srila Sri 
Subramamya Desks Cansna, AIR 1032 Mad 
888 and N T. Palamsamy Chettiar by agent 
V, D Seetaramfl Mudabar v Momanr 
Chettiar, AIR 1950 Mad 91 were relied upon 
for the said view 

15 In Gazan Behari PatnalVs case, ILR 
(1968) Cut 450 It was held that. 

“A simple suit for rent should not bo con- 
verted into a complicated title suit. There 
are some well known exceptions to the 
aforesaid dictum, viz* cases where b third 
party claims a share of the rent sued for, or 
where a. third party Is alleged to be a trans- 
feree from the tenant with the landlord's con- 
sent, or where the del widant in a suit for 
rent by the lessee against the sub-lessee 
pleads payment to a thud party with the 
ownen’s consent Subject to the various ex- 
ceptions, some of which have been illustrat 
ed above, a suit for rent should not be con- 
verted into a complicated title suit and a 
third Party claiming a title rival to that of 
the plafnttlf-Iandiora is not ft necessary 


tttitjT . 
It may 


to the plaintiff can properly be made a party 
to the trial of these issues. 

Section 28 of the Civil Procedure Code I* 
not imperative, but allows a discretion to be 
exercised, and m such a suit it is better both 
in the interests of Government and for the 
proper adjudication of the question of 
that it should be tried by a competent Court 
in a suit directly framed and brought for 
that purpose”. 

12- In SriHa Sri Snbramanfya Desks 
Ganana’s case, AIR 1932 Mad 688 it was 
held that: 

"In an ejectment suit on basis of lease 
deed, pnma fade, persons claiming adverse 
rights to the plaintiff's title should cot be 
made parties in the absence of special cfr- 


13. In Pravat Chandra. Clefs case, AIR 
1027 Cal 340 following the decision in I-nHaj 


It may be noted that the petitioner in that 
case had already filed a separate suit claim- 
ing that he was the real owner of the dis- 
puted property. 

38. Similar view was taken in Chamiar 
KuncheWs case, AIR I960 Ker 284. 

17. A review of the above decisions 
would show that they fall In three categories, 
viz* (i) that the third party is a necessary 
party (Pajumarthi) Subwiraya Sasbfs case, 
AIR 1933 Mad 664 (u) the third party is not 
even a proper party, Lodai Moilahs case, 
(18S2) ILR 8 Cat 238 and other cases which 
have followed it, (to) that the third party is 
a proper party, Uttam Gulabrao’s case, AIR 
I960 Bom 238. However, to my mind the 
question whether the third party claiming 
title to the property In a suit for ejectment 
is 8 proper party or not; would also depend 
upon the nature of the plaintiff s btle In 
cases where there is a contractual relation- 
ship of landlord and te nant and the defen- 
dant has been inducted into possession of 
die suit property as tenant by the plaintiff 
and tho rule of estoppel contained in S 116 
of the Evident® Act operates ajjainst the 
tenant no question of impleading a third 
person as a party setting up title to the suit 
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•property can arise because any enquiry 
about the title of a third party would be com- 
pletely shut out by reason of the rule of estop- 
pel and in such cases the third person would 
not be a proper party within the meaning of 
O. 1, R. 10 (2). Civil P. C. However, in 
faspg where the plaintiff claims title to the 
suit property on the basis of inheritance, as- 
signment etc, and the tenant has not attorn- 
ed to him and the above mentioned rule of 
estoppel does not operate against him and it 
is open to him in the suit to set up. the title 
of a third person, such third person in appro- 
priate cases can be regarded as a proper 

r ty whose presence before the Court will 
necessary to enable the Court to effectual- 
ly and completely adjudicate upon and seme 
all the questions involved in the suit. In 
such cases there would be no question . of 
converting a simple suit into a suit of title 
and no controversy beyond the scope of the 
suit would be introduced as after his joinder 
the main evidence in the suit and the main 
enquiry will remain the same as .before his 
addition. In Lodai Mollah's case, (1882) ILR 
8 Cal 238, Field J. observed: — 

“But it is dear that, in cases falling under 
this head, there may be a further defence; 
there may be a denial of the facte which 
constitute the derivation, or denial of the as- 
signment, or of the adoption, oi of the vali- 
dity of either; or of the plaintiff bang the 
heir of the original person from whom he 
professes to derive title by inheritance. It 
is clear that it is only as regards the; fur- 
ther matter of defence that the rights of third 
parties can come into question. . The etrect 
of an assignment, or of an adoption, or or a 
rdnim founded on inheritance, may be to 
deprive of the property, and so of the rente 
and profits, of some other person who, but 
for such assignment or adoption or claim 
founded on inheritance, would be entitled 
thereto. This class of cases may be further 
divided into (a) cases where the defendant 
has attorned to the plaintiff; and (b) cases 
where the defendant has not attorned to the 
plaintiff- (a) Where the plaintiff claims by 
a derivative title, and the defendant has 
attorned to him. the defendant is not. thereby 
stopped from showing that the title is really 
not in the plaintiff but in some other person: 
(Seethe cases of Rogers v. Pitcher, (1815) 6 
Taun. 202, Ctaridgev. Mackenzie (1842 ' 4 
Man&G. 143 and Gregory v. Doidge, (1820) 
3 Bing. 474). In this last case, a person had oc- 
cupica lands under A. Upon As death this 
person entered into an agreement to pay Tent 
to D and paid one shilling as an acknow- 
ledgment of Ds title, being ignorant that D 
had no title to the property. It afterwards 
turned out that D had no title, and it was 
held, that such person might show in answer 
to a suit for rent that D had really not title. 
Ordinarily, a tenant who had attorned would 
not set up this defence unless some person 
had satisfied him of a better title and pro- 
hibited him from paying rent to the plain- 


tiff. There is no plausible reason why this 
third person should be made a party to the 
suit for rent, and it is really for his own 
interest that he should not be a party. If 
he is a party, he will be bound by the adju- 
dication upon the question of title, and this 
adjudication may Be based upon scanty 
materials and insufficient investigation, which 
are not uncommon when the subject-matter 
of the claim itself is inconsiderable. If he 
is not a party, he has the chance of the 
tenants plea being successful, and so of him- 
self stepping into the place of landlord 
without personal litigation. If the tenant’s 
plea is unsuccessful, he can litigate the ques- 
tion of title himself with better preparation 
and with experience gained from the contest 
at which he looked on _ without being a 
party”. 

18. It would appear from the above that 
it was on the ground of expediency that it 
was held that the third person need not be 
joined as a party in suen a suit because it 
is in his own interest that he should file a 
separate suit for the proper adjudication of 
his own title. At the same time it has been 
clearly observed that the question of rights 
of third parties do come in such cases be- 
cause the effect of an assignment, or of an 
adoption, or of a claim founded on inheri- 
tance may be to deprive of the property, and 
so of the rente and profits, of some other 
person. 

19. The power of the Court to add par- 
ties under O. 1, R. 10 (2) came up for con- 
sideration by the Supreme Court in Razia 
Begam’s case, AIR 1958 SC 886. Their 
Lordships of the Supreme Court held inter 
alia that: 

"In a suit relating to property, in order 
that a person may be added as a party, he 
should have a direct interest as distinguish- 
ed from a commercial interest, in the sub- 
ject matter of a litigation”. 

20. Bearing in mind the above principle 
and the views expressed in the various deci- 
sions quoted above, I am of the view that 
in suite for ejectment falling under the seo- 
ond category noted by me, a third person 
claiming title in himself can he a proper party 
and the Court would not be exercising ite 
discretion improperly to implead him as a 
party for the complete and effectual deter- 
mination of the points involved in the suit 

21. The next question whether the pre- 
sent cases call for any interference with the 
discretion exercised by the Court below even 
though the reason given by that Court is 
not wholly sound. For more than one rea- 
son I am not inclined to interfere with the 
lower Court’s discretion. Firstly, I am not 
satisfied with the bona fides of the petitioner 
in making the applications for being added 
as part)' in the lower Court because as men- 
tioned earlier, these suits were filed as bade 
as 1962 and 1963 and the petitioner sub- 
mitted ite applications in 196/ and sometime 
earlier also got some documents executed in 
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its favour by the defendants which shows 
that its object is to help die defendants in 
defeating the suit of the plaintiffs and not 
the vindication of its own nghts The suits 
were filed as back as 1962 and 1963 and no 
reason has been shown why applications for 
being added as a party were made as late 
as 1067, when suits had become npe for argu 
ments Secondly, the suit property is situat- 
ed in the city of Al war and is in possession 
of the defendants It seems to me rather 
doubtful although I express no opinion on 
this question how buD amps and house sites 
Situa ted in the city of Alwar could be re- 
sumed in tho resumption proceedings taken 
against Shrvlal under the Act of 1952 Third- 
ly, the parties are added very often to avoid 
multiplicity of suits and conflict of decisions. 

But here I am told that Shivlal had trans- 
ferred houses and lands situated in the same 
locality known as Shrvlal pun to different 
persons under various transfer deeds and 
many of them have filed suits against persons 
in occupation of {hose properties There 
are about 40 suits pending in the Court below 
of similar nature. In case the petitioner is 
added party in theso suits, it will have to 
ba added as party m all the pending suits 
also and m each suit separate enquiry will be 
made regarding tho title of the petitioner 
which instead of avoiding multiplicity of 
suits will lead to multiple enquiries in all the 
suits On tho other hand, U the Petitioner 
files a separate suit in which all the trans- 
ferees and the persons in occupation of those 
lands can be impleaded as defendants be- 
cause there would be a common question 
of law and fact to be determined, the con- 
troversy will be determined once for all in 
that one enquiry For the above mentioned 
reason no interference is called for with the 
order passed by the Court below 

22 The revision applications are reject- 
ed, but without costs 

DGB/D V C Applications rejected. 


AIR 1969 RAJASTHAN 136 (V 56 C 30) 
D S DAVE, C J AND C M LODHA, J 
Shitabkban, Petitioner v Bar Council of 
India and others. Respondents 
Civil Misc. Wnt Peta. No 81 of 1967, 
D/ £5-1968 

Advocates Act (1961), Ss 24 (1) (c) (ni), 
7 (h) (i) and 49 (ag) — Powers of Bar Coun- 
cil — Enrolment as Advocate ■ — Recogni- 
tion of law degrees obtained aftCT graduation 
- — Resolution not invalid — Receiving Dip- 
loma in Rural Services, held, no graduation 
— • (Constitution of India, Arts 14 and 19) 
— (Civil P C. (1808), Pre. — Interpretation 
of Statutes). 

The petitioner passed the Higher Sec- 
ondary Examination of the Board of Sec- 
ondary Education, Rajasthan, in the year 
HL/LL/D35S/68 ~ ' 
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1960 and thereafter Joined three years’ dip- 
loma course in Rural Services of the 
National Council for Rural Higher Education 
Ministry of Education, Government of India, 
in Jamia Rural Institute, New Delhi and 
obtained the diploma in the year 1963 He 
took LL B Degree from the University of 
Rajasthan in the year 1965 Since the 
Central Government in exercise of the 
powers conferred by the Advocates Act, ex 
empted the candidates who had obtained 
degree in law on the results of examination 
held before 31-12-1965 from undergoing a 
course of training as required by the Act, tho 
petitioner applied to the Bar Council of 
Rajasthan for enrolment as an Advocate Tho 
Bar Council of Rajasthan in conformity with 
the decision of the Bar Council of India in- 
formed the petitioner that in view of a re- 
solution passed by the Bar Council of India 
as far back as 25-2-1963 a degree in law 
obtained after QCR8-1964 from any Umver 
sity in the territory of India could be re- 
cognised only if such degree had been ob- 
tained after undergoing a coarse of study 
in Law after graduation and hence he could 
not be enrolled. On the question of the 
validity of the aforesaid Resolution 

Held, (1) that on a correct interpreta- 
tion of S 24 (I) (c) (ui) of the Act, the Bar 
Council of India was competent to pre- 
scribe a class or category of holders of 
degree in law from any University in the ter 
ntorv of India who would be entitled to be 
enrolled as Advocates Sub-section (ag) to 
S 49 goes to show that the Bar Council has 
ample power to prescribe the class or cate- 
gory of persons entitled to bo enrolled, The 
categorisation made fn the resolution could 
not do said to be either arbitrary or unrea 
sonable and does not violate Arts 14 and 19 
of the Constitution. (Paras 11 and 18) 

(2) that the graduation as used in the 
impugned resolution refers to the act of 
receiving a degree from a University estab- 
lis hed by law The word ought not be 
Interpreted fn a wide manner drawing sup- 
port from how it is defined In various dio- 
tionanes and though the word ’graduation’ 
has not been defined in the Act, one 
has to look to the definition of the word fa 
the light of the definition of Taw graduate 
contained in S 2 (h) of the Advocates Act 
(Para 15) 

When a word is not defined fa the Act 
itself, it may be permissible to refer to dio- 
tionanes to find out the general sense fa 
which that word is understood m common 
parlance However, in selecting one out o| 
the various meanings of the word regard 
must always be had to the context (1914) 
(Para 15) 


1 KB 641 at 647, ReL on 


(3) that the question whether the Diploma 
fa Rural Services obtained by the petitioner 
Is equivalent to ‘graduation’ for the purposes 
of this Act is purely an academic matter 
which is to be decided by the Bar Council 
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of India itself which is an autonomous body 
and it would not be appropriate for the 
Court to differ from the opinion of the Bar 
Council of India on this point when the 
view taken by that body cannot be said to 
be patently erroneous. In these circum- 
stances, the Bar Council could not be held- to 
have acted unreasonably or erroneously in 
coming to the conclusion that the petitioner 
did not satisfy the qu alifi cations prescribed 
for enrolment as an Advocate. AIR 1965 SC 
491, Foil. (Paras 16 and 17) 

and (4) that the impugned resolution could 
not be invalidated on the ground that it was 
not published. AIR 1951 SC 467, Dish 

(Para 19) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 SC 491 (V 52) = 

(1964) 4 SCR 575, University of 
Mysore v. C. D. Govinda Rao 16 

(1951) AIR 1951 SC 467 (V 88)= 

1952 Cxi LJ 54, Harla v. State of 
Rajasthan 19 

(1914) 1914-1 ER 641=88 LJKB 509, 
Camden (Marquis) v. Commr. 
of Inland Revenue IS 

P. N. Dutt and K. N. Tikku, for Peti- 
tioner; J. P. Jain, for Bar Council of India; 
Smt Renu Chatterjee, for Bar Council of 
Rajasthan; Moti Mai Bhandari, Secretary, 
Bar Council, Rajasthan. 

LODHA, J. This is a petition under 
Art. 226 of the Constitution of India for issue 
of an appropriate writ, direction or order 
against the Bar Council of India and the 
Bar Council of Rajasthan calling upon diem 
to enrol the petitioner as an Advocate. 

2. The facts giving rise to this petition 
lie within a narrow compass. The petitioner 
passed the Higher Secondary Examination of 
toe Board of Secondary Education, Rajas- 
than, in the year 1960 and thereafter joined 
three years diploma course in Rural Ser- 
vices of the National Council for Rural 
Higher Education, Ministry of Education, 
Government of India, in me J arrria Rural 
Institute, New Delhi and obtained the dip- 
loma in the year 1963. He took LL. B. 
Degree from the University of Rajasthan in 
the vear 1965. The petitioner wanted to be 
enrolled as an Advocate and therefore, he 
got himself registered as a candidate for 
training in law with the Rajasthan Bar Coun- 
cil in 1965. Subsequently the Central Gov- 
ernment in exercise of the powers conferred 
by die Advocates Act, 1961 exempted the 
candidates who had obtained degree in law 
on the results of examination held before 
81-12-1965 from undergoing a course of 
training as required by the Advocates Act, 
1961. The petitioner, therefore, applied to 
the Bar Council of Rajasthan for enrolment 
as an Advocate. The Bar Council of Rajas- 
than by its letter dated 24-2-1956 which has 
been placed on the record and marked Ex. 7 
informed the petitioner that the Bar Council 
of India had passed a resolution as far back 


as 25-2-1963 whereby a degee in law ob- 
tained after 80-6-1964 from any University 
in tbe territory of India could be recognised 
only if such degee had been obtained after 
undergoing a course of study in Law for a 
minimum 'period of 2 years after graduation 
and since it was doubtful whether the peti- 
tioner fulfilled these conditions, the peti- 
tioner’s matter had been referred to the Bar 
Council of India for consideration. The Bar 
Council of India, however, vide its resolu- 
tion No. 51 of 1966, held that the diploma 
in Rural Services awarded to the petitioner 
by the National Council cannot be treated 
as equivalent to a degee of a University 
of India. On receipt of this information 
from the Bar Council of India, the enrolment 
Committee of the Bar Council of Rajasthan 
proposed to refuse the application of the 
petitioner for enrolment as an Advocate by 
its order dated 11th August, 1966 but in 
view of the hardship that may be caused to 
the petitioner, it again referred the matter 
to the Bar Council of India for reconsidera- 
tion. 

The petitioner also submitted a written re- 
presentation to the Bar Council of India on 
22-9-1966 but he was ultimately informed by 
the Secretary, Bar Council of Rajasthan vide’ 
his letter D/- 14-12-1966 that the Bar Coun- 
cil of India vide its resolution No. 131/1966 
had resolved that the refusal of the petitioners’ 
request to be enrolled as an Advocate by the 
Bar Council of Rajasthan was in order. It is 
in these circumstancesthatthe petitioner has 
filed the present writ application in this Court 
on 7-1-1967. The petitioner also stated in bis 
petition that on 8-3-1966 the Bar Council 
of India had made Rules regarding Standard 
of Legal Education and Recognition of 
Degrees in Law for Admission as an Ad- 
vocate and under R. I it was provided that 
“No person shall be eligible for enrolment 
under the Advocates Act, 1961 unless at the 
time of joining the course of instruction in 
law for a degee in Law he is graduate of 
University”, fa this writ petition the peti- 
tioner has challenged the validity of the 
aforesaid Resolutions and also of'R. 1 of the 
Rules referred to above passed by the Bar 
Council of India, and has finally prayed that 
the decision of the Bar Council of Rajasthan 
endorsed by the Bar Council of India reject- 
ing the application of the petitioner for en- 
rolment as an Advocate he set aside, and a 
direction be issued to the Bar Council of 
Rajasthan to enrol the petitioner as an Ad- 
vocate. 

3. The petition has been opposed both 
by the Bar Council of India as well as the 
Bar Council of Rajasthan, who have filed, 
though separate but identical replies to the 
writ petition. The University of Rajasthan was 
also impleaded as non-petitioner No. 3 but it 
is not represented before us. The main plea 
raised both by the Bar Council of India as well 
as the Bar Council of Rajasthan is that the 
Bar Council of India was perfectly competent 
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to refuse to recognise the degree of law ob- which shall be prescribed bv the State 
fcuned by the petitioner Inasmuch as the Council 07 mo i3tate Bar 

a/*CTe*> in law hart yvtf K.. Vj— © »r 


uuneu uy me pennoner inas much as toe 
degree in law h ad not been obtained by him 
after graduation a3 required by the resolution 
of the Bar Council of India tinted 25th 
February, 1963. 

4. For a correct appraisal of the con- 
tentions raised by the partes it would be 


, 8 : ^ n!cr to S. 49 which 

deals with the general power of the Bar 
CouncB of India to make rules The rde- 

*** section 


teutons raised by the partes it would be - T ^ 3f !Z refei ^ce. 

necessary to refer to certain relevant provt- - ,f 9 C«nerai power cf the Bar Cotmdl df 
sons of the Advocates Act (Act No 25 of ^nma to make rules:— 

1961), (which will hereinafter be called -the t T “ e Bar Council of India may make rule* 
Ac H to discharging its functions under this Act 

. 5. Sechon 6 of the Act enumerates the “ particular * ^ ** Y prescribe. 

funchons of a State Bar Council, the first * V,Vl* ♦s.l’Ii,*-. ’ 11 '!' ■ 

among which Is “to admit persons as Ad- tided to ^^T 7 Persons ea- 

vocates on its roll”. auea to °® e°roUed as advocates, 

® Section 7 lays down the functions of _ (*0 the standards of legal 
the Bar Council of India the relevant among observed by Universities in 

« *■* b T*Z~ u ^' Ue5 ,or “*» p^ 1 

eiI, r rl V fn « n P° n the decision 


sriuch for our purposes are clauses (h) 

(i) which are reproduced below— 

(h) ‘to promote legal education and to lay 
down standards of such education In con- 
sultation with the Universities in India Inv 
grbng t ota education and the State Bar 

© to recognise Universities whose degree 
in law shall be a qualification for enrol- 




“ ^uouon or v: U1 Vl ( 

T®? “ 1 ^? sed »« Bar Council of 
fr da date d 25-2-19® It would be nectary 

a d 'F™ 10 l»w oblata. 


in law snail be a qualification for enrol- ed on or before the 30th lime 1064 fm™ 
ment as an Advocate and for that purpose an J r University established bv Law In the 
„ vm L, an(1 ins Pect Umversities;" territory of India be recognised faTrtJrJz!! 

7 Then comes the most important pro- P°s« of S 24 (1) (eTSPtf the 

visions for our purposes Section 24 the rele- Act. 1961 w W ( J of the Advocate* 

MSnrri. *®r ti™ 

voltes on a State rott-1 M ^ verritv In rt.f^Lil one; 1 , 964 from ^ Urf- 

fgS'A'B SSSMJSs-^ 

dtbons, namely— 8 ^ . P™^® however that nothing 

WJ» fa » dtten of India, EtmToSI, *, P"»°» 3 

other conntry may be admitted as an Ad^ October. I960 ^ *“ bw ^ W 

■wA - jSAsrtAffc Hen sm* *? #. p«p«« d so,. 

(b) bo l£ SSSd tbs ags of twenty- to 3b? UntotoJ 

ra ' h£ £S l £T s “W? ed only if meb .ley™ 

(c) he has obtamed a deg™ In W_ SSnSS ■» b™ f or . 

. M w ”» Hio 28tb day of Febniaiy 1983 Son? P ™ d rf hTO «fto grad» 
&on any Umyoaity m tie temto^a'lSS! 10. , , , 

or / - , . , a ’ has connse ^ for the petitioner 

(u) brfore the m of August. 1947 from £ SEA COn [ en ' Ied , Before us that 

S 117 »hidi was ™ aft e r P 1h?2sfl, 1,a r ° b ' r ained « degree In law 
diat date within India as dXl 28th °f February 1963 from the 

ed bv the Government of India Act, 1935 nr cree » • ajf h an ancf the LL. B De- 

f-r^y ^ter the 25th day of February 1963. §un >■— t --. the University of Rajas- 
from any University in the temto^f S S^fTfti,^- , ^ 0gn£sed Bar CoU 

aS e t ,S .i. rec g gn ^ iot STreLpSm flf& * e of the Act, and 

S&g 1 * ^ the Bar Coundl of of Iniffr^, 11 ?!*? 5 ? 1 , to lhe 1337 C 011003 

he is a hamster- or ’ OT fL^ J°SP behind that degree and re- 

;' v /, “, aa y other case, from any Unfversitv on rim a PpBcation for enrolment 

outside the territory of India, if the deS S-T® groun d that the degree of law had 

m»msed for the rnnposS of thj Sdnnff^? 1 to pSitioner before 

the Bar Council of Inrha, ^ ^ *™S2?V 1° » more precisely hi* 

(d) he has undergone a course cf training the r,w^ ** t V l jt ls within the purview of 
in law and passed an examination both J to r ^L^° U11C j rf ^dia to recognise or not 

recognise a degree in law awarded by any 
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University in tie territory of India but once 
file degree of a University is recognised for 
file purposes of this Act, the Bar Council is 
not competent to make any distinction be- 
tween the degrees of law obtained from that 
University after graduation and those obtain- 
ed before graduation. 

In order to support bis argument the learn- 
ed counsel has referred to S. 7 (1) of the Act 
Which gives authority • to the Bar Council 
of India “to recognise the Universities whose 
degree in law shall be qualification for en- 
rolment as an Advocate”. The learned coun- 
sel has therefore submitted that the resolu- 
tion dated 25-2-1983 passed by the Bar 
Council of India to the effect that "no de- 
gree in law obtained after 80-6-1984 from 
any University in the territory of India shall 
be recognised, unless such degree has been 
obtained after undergoing a course of study 
in law for a minimum period of two years 
after graduation” is ultra vires of S. 24 (1) 
0ii) of the Act 

11. On the other hand Shri J. P. Jain, 
learned counsel for the Bar Council of India 
jins argued that the Bar Council of India is 
authorised to recognise or not to recognise 
file degree in law obtained by a particular 
individual from any University and accord- 
ing to him it was not the intention of the 
legislature that once the degree in law of 
any University in the territory of India is 
recognised then the Bar Council of India is 
bound to recognise all degree-holders in law 
of that University. The correct decision of 
this point depends upon the interpretation of 
S. 24 (1) (c) (iii) of the Act. We may state 
at once that we are not impressed by the 
extreme position taken by Shri Jain that the 
Bar Council of India is competent to dis- 
tinguish between the holders of the degree 
in law obtained from the same University in 
similar circumstances. That would amount 
to conferring most arbitrary, unbridled and 
capricious power on the Bar Council of India 
without any rational basis and we do not 
think it was the intention of the legislature 
to confer such a power on the Bar Council 
of India. The language of S. 24 (1) (c) (iii) 
also does not warrant such an interpretation. 
But at the same time we are also not pre- 
ared to accept the contention advanced on 
ehalf of the petitioner that the moment the 
degree of law conferred by any University 
in the territory of India is recognised by the 
Bar Council of India it has to enrol, all such 
degree holders as Advocates and it cannot 
prescribe any class or category of holders of 
such degree who may be entitled to be en- 
rolled as Advocates. 

A bare perusal of the resolution passed by 
tho Bar Council of India in its meeting held 
on 25-2-1983 would show that in the first 
instance it recognised degree in law obtain, 
ed on or before 80-6-1964 from any Univer- 
sity established by law in the territory of 
India. This is the first class or category. 
The second class or category of persons, it 


has carved out, consists of those persons, who 
may obtain after 80-6-64 degree in law 
from any University in the territory of India 
after undergoing a course of study in law for 
a minim um period of two years after gradua- 
tion. Thus the Bar Council of Tndia has 
prescribed certain class or category of per- 
sons who may be enrolled as Advocates. The 
condition that if a person who has obtained 
a degree in law from any University of India 
after 30th June, 1964 wants to be enrolled as 
an Advocate, he must show that he had obtain- 
ed the degree in law after graduation, cannot 
be called arbitrary, unreasonable or discrimi- 
natory because it is the function of the Bar 
Council of India to promote legal education 
and to lay down standards of such education. 
The ‘Act has given to it the authority to 
recognise a degree in law for the purposes 
of this Act. In this view of the matter we 
are clearly of the opinion that the resolu- 
tion passed by the Bar Council of India 
dated 25-2-1963 to the effect that no degree 
In Law obtained after the 80th June, 1964 
from any University in the territory of India 
shall be recognised unless such degree has 
been obtained after undergoing a course o3 
study in law for a minimum period of two 
years after graduation does not violate the 
provisions of S. 24 (1) (c) (iii) of the Act. 
This classification made by the Bar Council 
of India is reasonably related to the object of 
the ‘Act*, which sought to create autonomous 
Bar Councils, one for the whole of India 
and one for each State and conferred upon 
the Bar Council of India the duty to pro- 
mote legal education and to lay down stand- 
ards of such education. 

It is further clear from the provisions of 
S. 24 of the ‘Act' that one of the objects of 
the Act was to prescribe a uniform qualifica- 
tion for the admission of persons to be Ad- 
vocates. The classification which the Bar 
Council of India has made is not arbitrary 
and there appears to be a reasonable basis 
for it. The Bar Council of India has, in its 
wisdom deemed it necessary to make provi- 
sion that the degree in law obtained from 
any University in India after 28th day of 
February', 1963 will be recognised for tho 
oses of this Act only if such degree has 
obtained after undergoing a course of 
study in law for a minimum period of two 
years after graduation. This, in our opinion, 
the Bar Council of India was entitled to do. 
This derision of the Bar Council is not based 
on mounds of race, religion, sex etc., but 
solely on the ground of qualifications. The 
petitioner cannot urge with any justification 
that there were other persons similarly situat- 
ed as the petitioner out of whom the peti- 
tioner has been picked out for unequal treat- 
ment Consequently the impugned resolu- 
tion does not violate Arts. 14 and 19 of tho 
Constitution. Upon this view, it follows that 
the resolution passed by the Bar Council of 
Rajasthan dated 25-2-1963 prescribing that 
no degree in law obtained after the 30th of 
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June, 1964 from any University in the terri- 
tory of India shall be recognised unless such 
degree ha*; been obtained after undergoing 
a course of study in law for a minimum 
penod Of two years after gradation cannot 
be challenged as unconstitutional. We are ot 
opinion that cm a correct interpretation of 
S 24 (1) (c) (in) of the Act, the Bar Council 
of India is competent to prescribe a class or 
.category of holders of degree in law from 
any University m the territory of India who 
[would be entitled to be enrolled as Advo- 
Wtes 

We are fortified in this view by another 
provision of the Act which has been insert 
ed by S 20 of tho Act 21 of 1964 whereby 
under S 49 of the Act the Bar Council of 
India has been given an overriding power to 
make rules {ot discharging its functions under 
thi3 Act and in particular such rules may 
prescribe 

(ag) the class or category of persons en- 
titled to be enrolled as Advocates. 

This provision clearly goes to show that 
the Bar Council has ample power to pres- 
Icribo the class or category of persons en- 
| titled to be enrolled. Thus though S 49 
(ag] was not contained in the Act at the tune 
the impugned resolution was passed, yet the 
[power of recognition of the degree in law 
[obtained from any University was there in 
[the Bar Council rf India by virtue of S 24 
1(1) (c) (ui) of the Act and it appears to us 
[that the impugned resolution does not con 
tam anything which may come in conflict 
[with the provisions of the Constitution of 
India or the Act. 

12. The neat contention raised by tho 
petitioner is that even if the Impugned reso- 
lution of the Bar Council of India dated 25th 
February, 1963 is considered to be valid, the 
Diploma m Eural Services awarded to the 
petitioner by the National Council for Rural 
Higher Education is equivalent to the first 
degree of a recognised University and there- 
fore the petitioner fulfilled the qualifications 
prescribed In the impugned resolution. In 
this connection the petitioner has brought 
to our notice that 32 Universities in the 
territory of India, a list of which has been 
annexed to the petition have recognised this 
diploma as equivalent to Bachelors degree 
and have granted admission for Post Gradu- 
ate studies in certain subjects for which re- 
cognition to such a diploma has been accord 
ed. It has been urged that the University 
of Rajasthan grants admission to M A. fa 
Economics, Sociology, History, Public Ad 
ministration, and similar disciplines to a 
holder of Diploma in Rural Services He 
has also placed cm record an order from the 
Government of Rajasthan dated 13-12-02 
(enclosure C to Ex. 1) fay which the Gov 
eminent of Rajasthan has decided to accord 
permanent recognition to the Diploma fa 
Rural Services awarded to die National 
Council of Rural Higher Education as equi- 
valent to the first degree of ' ' 
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University for the purpose of employment to 
posts ana services under the State Govern- 
ment. 

We have also been referred^ to the dio- 
h unar y meaning of the word "graduation”. 
In Webster's Third International rhcbonary. 
VoL h the term “Graduate’ has been defined 
as “one that has received an academic de- 
gree a diploma or a certificate (College] 
(High School) At another place ‘graduate 
has been shown to mean To grant an acade- 
mic or professional degree, diploma or certi- 
ficate’ In the same dictionary the word 
’graduation’ has been defined as the act of 
receiving a diploma certificate or degree 
from a school, college or University* the act 
or ceremony of conferring academic diploma, 
certificates or degrees. 

13 In the Random House Dictionary c! 
tho English Language tho term 'graduate’ 
is understood to mean *a person (I) who has 
received a degree or diploma on completing 
tho course of study, as in a University, 
college or a School, Yu) a student who holds 
tho first of Bachelors degree and Is study- 
ing for an advanced degree', in tho same 
dictionary the definition of the word 'gradua- 
tion' has been given as below— 

“A) act of graduating; the state of being 
graduated, 

(ii) the ceremony of conferring degrees or 
diplomas as at o College or a School ” 

On the basis of the meaning of tho words 
‘graduate’ and ‘graduation given m the above- 
mentioned dictionaries, the learned counsel 
for the petitioner has urged that the dip- 
loma obtained by the petitioner under Rural 
Services should he considered as 'gradua- 
tion'. 

14. On the other Lind tho learned coun- 
sel for the Bar Council of India has contend- 
ed that the word ‘graduation’ has been used 
In the impugned resolution fa the restricted 
sense of receiving a Bachelor’s Degree from 
a University established by law In this con- 
nection he has placed reliance on S 22 of 
the University Grants Commission Act, 1950 
which nms as under— 

“22. Right to confer degrees. 

(1) The right of conferring or wanting 
degrees shall be exercised only by a Univer- 
sity established or incorporated by or under 
a Central Act, a Provincial Act or a State 
Act or an institution deemed to be Univer- 
sity under Section 3 or an institution spe- 
cially empowered by an Act of Parliament to 
confer or grant degrees. 

(2) Save as provided in sab-section 

no person or authority shall confer, or grant, 
or hold himself or itself out as entitled to 
confer or grant, any degree. 

(3) For the purposes of this section, 
degree” means any such degree as may, 

with the previous approval of the Central 
Government, be specified io this behalf by 
the comnrissoo by notification fa the effical 
Gazette.” 
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He has also invited our attention to Sec. 3 
of the University Grants Commission Act to 
show that the Central Government may on 
the advice of the Commission declare that 
any institution for higher education other 
than a University shall be deemed to be a 
University for the purposes of this Act 

It is contended that the National Council 
for Rural Higher Education is not a Univer- 
sity nor has it been declared by the Central 
Government that it shall be deemed to be 
a University for die purposes of University 
Grants Commission Act. Learned Counsel 
has also referred to the definition of the 
word “Law Graduate” as contained in Sec- 
tion 2 (h) of the ‘Act’. ‘Law Graduate”, ac- 
cording to this definition, means “a person 
who has obtained Bachelors degree in law 
jErom any University established by law in 
India.” Deriving support from this defini- 
tion Mr. Jain has argued that in order to 
be called a graduate in any subject, a person 
must have obtained a Bachelor’s Degree in 
that subject from any University. It has 
been submitted on behalf of the Bar Coun- 
cil of India that the University of Rajasthan 
as well as other Universities have recognised 
diploma in Rural Services obtained by the 
petitioner only for certain limited purposes 
and it was within the competence of the 
Bar Council of India to recognise or not to 
recognise this diploma as equivalent to gra- 
duation. 

15. We have given our anxious consi- 
deration to file arguments advanced by the 
learned counsel for the parties. When a 
word is not defined in the Act itself, it may 
be permissible to refer to dictionaries to 
find out the general sense in which that 
word is understood in common parlance. 
However, in selecting one out of the various 
meanings of the word regard must always 
be had to the context Cozens-Hardy M. R. 
said in Camden (Marquis) v. Commissioners 
of Inland Revenue, 1914-1 KB 641, at p. 
647: 

"It is for the Courts to interpret the Sta- 
tute as best as they can. In so doing the 
Courts may, no doubt, assist themselves in 
the discharge of their duty by any literary 
help which they can find, including of 
course the consultation of stan d ard authors 
and reference to well-known and authorita- 
tive dictionaries.” 

It was urged on behalf of the petitioner that 
the Courts should accept the ^ wider signi- 
ficance of the term ‘graduation’ and include 
within its connotation the diploma granted to 
the petitioner by the National Council for 
Rural Higher Education even though it was 
not a degree obtained from a University esta- 
blished under Law. We find ourselves un- 
able to accept this contention. As already 
stated the term Taw graduate’ has been de- 
fined in the Act itself to mean a person 
who has obtained a Bachelors Degree in 
Law from any University established by Law 
in India. This definition of law graduate' 


as contained in the Act, in our opinion, will 
have more weight in construing the word 
‘graduation’ in pari materia than the mean- 
ing of the term ‘graduate’ furnished by dic- 
tionaries. Thus even though the words “gra- 
duate’ and ‘graduation’ have not been de- 
fined. in the Act, we have yet to look to the 
definition of the word Law Graduate’ given 
in the Act, and construe the word ‘gradua- 
tion’, _ in the light of this definition. This 
definition, in our view, makes the meaning of 
the word ‘graduation’ used in the impugned 
resolution quite clear and it becomes un- 
necessary to search for and select a parti- 
cular meaning out of the diverse meanings, 
the word is capable of, according to lexico- 
graphers. Consequently we are of the opi- 
nion that the contention of the Bar Council 
that graduation as used in the impugned 
resolution refers to the act of receiving a 
degree from a University established by law 
is not incorrect. 

16. There is another aspect of the matte r 
also and it is this: Whether the Diploma in 
Rural Services obtained by the petitioner is 
equivalent to ‘graduation’ for the purposes 
of this. Act is purely an academic matter 
which is to be decided by the Bar Council 
of India itself which is an autonomous body 
and it would not be appropriate for us to 
differ from the opinion of the Bar Council 
of India on this point when the view taken 
by that body cannot be said to be patently 
erroneous. The Bar Council has accepted 
the restricted definition of the word ‘gradua- 
tion’ so as to mean the act of receiving a 
Bachelor’s degree from a University estab- 
lished by Law in India and the courts 
would naturally hesitate to brush aside this 
view of the Bar Council particularly when 
it appears that the Bar Council of India 
which consists of experts such as Attorney- 
General of India, the Solicitor-General of 
India and a representative elected by each 
State Bar Council from its members, was 
satisfied that the act of receiving diploma, 
in the Rural Services was not graduation. In 
these circumstances it cannot be held that 
the Bar Council has acted unreasonably or 
erroneously in coming to the conclusion that 
the petitioner did not satisfy the qualifica- 
tions prescribed for enrolment as an Advo- 
cate.' 

In this connection we may refer to the 
observations made by their Lordships of the 
Supreme Court in the University of Mysore 
v. C. D. Govinda Rao, AIR 1965 SC 491. 
Their Lordships were pleased to observe ns 
follows: 

"Where one of the qualifications for the 
appointment to the post of a Reader in the 
University was that the applicant should pos- 
sess a First or High Second Class Master’s 
Degree of an Indian University or an equi- 
valent qualification of a foreign University 
the candidate should possess a First Class 
Master’s Degree of an Indian University or 
High Second Class Master’s Degreo of an 
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Indian University or qualification of a 
foreign University which is equivalent to a 
First class or a High Second Class Masters 
degree of an Indian University Whether 
the foreign degree Is equivalent to a High 
Second Class Master’s Degree of an Indian 
University is a question relating purely to 
an academic matter and courts would natu- 
rally hesitate to express a definite opinion, 
specially when the selection Board of Ex* 
perts considers a particular foreign Univer- 
sity degree as an equivalent" 

17. These observations of their Lordships 
indicate that the Courts should be slow to 
interfere with the opinions expressed by the 
experts in academic matters As already 
observed above, the Bar Council of India 
is an autonomous body which has been given 
wide powers In the matter of laying down 
standards of legal education and unless it Is 
found that it has acted mala fide or in 
clear defiance of a mandatory provision con- 
tained In any statute. It would normally be 
wise and sale for the Courts to leave the 
decision of such matters to tho Bar Conndl 
itself 

18 In this view of the matter it Is pot 
necessary to adjudge on tho validity of the 
Buies made by the Bar Council of India, 
vide its circular dated 8-3-1968 In the first 
place the petitioners case Is not jmvemed 
by these Buies as they were made later on 
and the petitioners application for enrolment 
was refused not on account of these rules 
but because the petitioner did not fulfil tho 
qualifications prescribed in the Impugned 
resolution. Apart from that, tho condition 
laid down in Rule 1 of these rules that "no 
person shall bo eligible for enrolment under 
tho Advocates Act 1 961 unless at the time 
of Joining the course of Instruction in law 
for a degree in law, he Is a graduate of a 
University" appears to us to be in order 
and we do not propose to repeat all those 
reasons In support of our view which we 
ihave already given while upholding the vali- 
dity of the impugned resolution. The Bar 
ICouncfl. thus had en authority to make Suclx 
a rule in view of the provisions contained In 
I Section 24 (1) (c) (ui) read with S 49 (ag) 
'and (d) and Section 7 (h) and (I) of the 
Act 

19. Before parting with the case we may 
dispose of another argument advanced by 
the learned counsel for the petitioner. It 
has been urged that the Impugned resolu- 
tion of the Bar Council of India dated 5-2- 
1963 was never published nor the public 
was made aware of It and therefore it 
should be adjudged as Invalid. In this con- 
nection reliance has been placed on Harla 
v State of Rajasthan, AIR 1951 SC 487. 
While dealing with a criminal appeal from 
conviction under Section 7 of Jaipur Opium 
Act their Lordships were pleased to observe 
as follows- 


L-T. Commr. (Chhangan! JJ 


A. LB. 


natural Justice to permit the subject of a 
State to be punished or penalised by laws 
of which they had no knowledge and ol 
which they could not even with the exer- 
cise of reasonable diligence have acquired 
any knowledge Natural justice requires that 
before a law can become operative it must 
be promulgated or published. It must ba 
broadcast & some recognisable way so that 
all men may know what It is, or at the 
very least, there must be some special rule 
or regulation or customary channel by or 
through which such knowledge can be ac- 
quired with the ex erase of due and reason- 
able diligence .... In the absence therefore 
of any law, rule, regulation or custom, wo 
hold that a law cannot come into being In 
this way Promulgation or publication of 
gome reasonable sort is essential". 

We may state here that the rationale o! 
the decision m H aria’s case. AIR 1951 SC 
467 has no application to the facts and cir- 
cumstances of die present case The peti- 
tioner is not sought to be punished or pena- 
lised tinder the Advocates Act and It was 
not necessary trader any provision of law 
for the Bar Conned to promulgate or publish 
its resolution. Moreover the net of recogni- 
sing a degree In law obtained from any Uni- 
versity for the purposes of the Act cannot 
be said to be a law mode by the Bar Coun- 
cil. In this view of the matter wo do not 
tee any substance in this contention of the 
petitioner also 

20 For the reasons mentioned above 
wo do not see any force In this petition and 
dismiss it. But in the circumstances of tha 
case we make no order as to costs. 
TVN/D.V.C. Petition dismissed. 


"In the absence of any special law or cus- 
tom, it would bo against the principles of JL/AM/E851/68 
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Pholpur Glass Works Ltd., Petitioner V 
Commissioner of Income Tax. Delhi and 
Rajasthan, New Delhi, Non petitioner. . 

CW& Income Tax Rrference IB ri 
1064, D/- 29-7-1968, Reference made by 
L-T Appellate Tribunal, Delhi Branch "B 
cm 7-5-1964. 

(A) Income Tex Act (19221 S. 10 (2) (xvj 
— Lump sum paid voluntarily to managing 
agents who were entitled to commission on 
profits, in recognition of their past services 
and sacrifices — Not allowable deduction 
under Section 10 (2) (xv). 

A reference to Sectioo 10 (2) (rv) of the 
Act makes it clear that, in order to claim ’ 
successfully a deduction, the assessee must 
prove that the expenditure was laid cut or 
expended "wholly and exclusively" for tho 
purpose of business, profession or vocation 
and that the expenditure was not in the 
nature of capital expenditure or personal ex- 
penses. What money can be said to bo 
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wholly and exclusively laid out and expend- 
ed for tie purpose of business etc. has to 
be decided on consideration of commercial 
expediency which in the very nature of 
things cannot admit of the application of a 
rigid test. (Para 7) 

The assesses company paid a sum of 
Rs. 60,000 to their managing agents (who 
were already entitled to commission on pro- 
fits), as a reward for their past services and 
sacrifices. The assesses company claimed 
the amount paid as a permissible deduction 
principally on the ground that the payment 
was made to earn the goodwill of the manag- 
ing agents which was a matter of commer- 
cial expediency. It was not the case of the 
company nor was any evidence led to show 
that the payment was made with a view to 
facilitate business in future or that the pay- 
ment was made on commercial expediency. 
The claim was disallowed by the L T. 
authorities: 


Held, on the facts, that the payment was 
not allowable as business expenditure or as 
indirectly facilitating the carrying on busi- 
ness, under clause (xv) of sub-section (2) of 
Sec. 10. A reward for past services need not 
necessarily be construed differently in the 
cases of persons continuing in s ervic e and per- 
sons quitting service. (1965) 57 ITO 281 (MP); 
AIR 1982 SC 1361. ReL on; AIR 1937 PC 
139 and (1926) 10 Tax Cas 155 and AIR 
1951 SC 278 and AIR 1960 SC 738 and 
AIR 1961 SC 1028 add AIR 1962 SC 1361 
and AIR 1964 SC 1722, Ref. 

(Paras 13, 14) 
(B) Income Tax Act (1922), Sec. 66 (1) 
— Advisory jurisdiction • — New case — In 
the exercise of its advisory jurisdiction. High 
Court will not allow development of a case 
on altogether new lines. (Para 14) 

Cases Referred: Chronological Paras 


(1965) 1965-57 ITR 261 = 1965 
MPLJ 357, Kalyanmal Mills Ltd. 
v. Commr. of L-T., M. P. 10, 1L 

12, IS 

(1964) AIR 1964 SC 1722 (V 51) = 

53 ITR 140. Commr. of L T. Kerala 
v. Malyalam Plantation Ltd. Qtulon 
(1962) AIR 1962 SC 1361 (V 49) = 

(1962) 44 ITR 551, Gardan Wood- 
roffe Leather Mfg. Co. Ltd. V. 

Commr. of I. T. 

(1961) AIR 1961 SC 1028 (V 48) = 

(1961) 41 ITR 414, Commr. of L T. 
v. Royal Calcutta Turf Club 
(I960) AIR 1960 SC 738 (V 47) == 

(1960) 38 ITR 601. Commr. of 

I. T. v. Chandulal Kesharlal and 
Co 

(1951) AIR 1951 SC 278 (V 3S) = 

1951 SCR 594. Eastern Investment 
Ltd. v. Commr. of I. T_ W. B. 

(1937) AIR 1937 PC 139 (V 24) = 

5 ITR 202, Tata Hydro- Electric 
Agencies Ltd., Bombay v. Commr. 
of L T. Bombay Presidency and 
Aden 


0 


8 , 12 


8 


8 


8 


(1926) 10 Tax Cas 155 = 1926 AC . 

205, Atherton v. British Insulated 

Helsby Cables Ltd 8 

J. P. Jain, for Petitioner; S. C. Bhandari, 
for Non-petitioner. 

CHHANGANL, J.: This is a reference 
under Section 66 (1) of the In dian Income 
Tax Act, 1922 (hereinafter referred to as 
die Act) by the Income Tax Appellate Tri- 
bunal, Delhi Branch “B”, by which the fol- 
lowing question of law has been referred to 
us for our answer: — 

"Whether on the facts and in the circum- 
stances of the case, the Tribunal was right 
in disallowing the payment of Bs. 60,000 
under Section 10 (2) (xv) and/or S. 10 (1) F* 

2. The material facts are these: The 
assessee is the Dholpur Glass Works Ltd. 
a public limited company (hereinafter refer- 
red to as the assessee company) formed in 
the year 1948. By an agreement dated 
18-2-1945 the assessee-company appointed 
the firm of M/s. Agarwal Brothers of Agra 
as its Managing Agents. M/s. Agarwal 
Brothers were to be paid managing agency 
commission equivalent to 1214 per cent of 
the net profits of the assessee-company be- 
sides office allowance of Rs. 1,000 per 
month. Initially the assessee-company start- 
ed manufacturing commercial glasses which 
were not paying. The assessee company 
earned small profits in the calendar years 
1946 and 1947 and incurred losses in the 
subsequent three years. Profits for the 
calendar years 19ol, 1952 and 1953 were 
negligible. In view of this. M/s. Agarwal 
Brothers relinquished their right to the re- 
muneration of Bs. 72,000 representing their 
office allowance, Rs. 3,117 representing their 
managing agency commission and Rs. 43, 
975 interest on loans advanced by It to the 
assessee company dining the aforesaid period. 
From 1954 onwards the assessee company 
switched on to the manufacturing of scientific 
glasses with the result that its sales as well 
as profits increased considerably. 

3, On July 8, 1956, the assessee-company 
passed the following resolution: — 

“Unanimously resolved as a special resolu- 
tion that out of the net profits of the Com- 
pany prior to 31-3-58 the managing agents 
of the company be and are hereby paid a 
s um of Rs. 60,000 over and above their 
usual remuneration to which they are en- 
titled to, as detailed below on account of: 

(1) Recognition of their past services and 
putting the factory on sound footing. 

(2) Their past sacrifices as per wishes of 
the Board of Directors in forgoing their 
remuneration of Rs. 72,000 from 1948 to 
1953 and interest on loans advanced to the 
Company by them for several years from 
1948 to 1951 as also their commission in the 
years 1946 and 1947. 

Rs. 40,000 out of the profits of the calen- 
dar year 1955 and that necessary entries for 
payment of this sum be passed in the boots 
of the Company as at Sl-12-55. 
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Ri 20 000 out of the profits from 1 1-50 
to 31-3-56’ „ , 

Tn itj assessment year 1957-53 the assesses 
company claim ed Rs 60 000 as a permissible 
deduction. The assesses company contend 
ed before the Income-tax Officer that the 
said payment was mads to earn the good 
vdQ of the managing agents which was ft 
matter of commercial expediency, and thus 
it was a permissible deduction. The In 
come- tax Officer disallowed the said claim 
on the following grounds’ — 

“(J) That it was not paid as per the terms 
of the managing agency agreement: 

(u) That the reasons for the payment of 
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outside the purview of Section 10 (2) (rv) 
The Trib unal also held that the claim was 
not permissible under Section 10 (1) 

6 The assessee-company felt aggrieved 
by the decision of the Appellate Tribunal and 
moved for referring the question of law to 
tbn Court and the Tribunal ha* c 


consequently 

made the present reference. 

7 A reference to Section 10 (2) (xv) of 
the Act makes it clear that in order to claim! 
successfully a deduction, the assessee mustj 
prove that the expenditure was laid out on 
expended "wholly and exclusively" for the 
purpose of business, profession or vocation! 
ana that the expenditure was not m the| 


this amount contained in the resolution viz. nature of capital expenditure or personal ex- 


"puttmg the facton' on sound footing” de- 
noted a benefit or a lasting nature which 
made the payment an expense of a capital 
nature 

(m) That the firm of M/s Agarwal Bro- 
thers cannot be said to have forgone its claim 
lor office expenses inasmuch as its office 
was situated in the factory pre m ises and it 
did not incur any separate expenses out of 
its pocket for the same* 

(iv) That the payment was not made on 
any commercial tooting and cannot be said 
to bo wholly and exclusively for the purpose 
of the business 

(v) That the payment was made out of 
the net profits of the company and was not 
charged to the profit and loss account" 

4. The assessee company preferred an 
appeal against the said disallowance before 
the Appellate Assistant Commissioner The 
Appellate Assistant Commissioner disallowed 
the same on the ground that the payment had 
been made for something which had hap- 
pened in the past and It had not been In 
curred for the purpose of business carried 
on dunng the year under consideration The 
assessee-company filed an appeal before the 
Income-tax Appellate Tribunal. The Tribu 
nal upheld the decis on and held that the 
payment of Ks 60,000 amounted to double 
remuneration for the same set of services 
once under the terms of the agreement and 
again as special remuneration and that it 
could not be covered by Section 10 (2) (xv) 
of the Act. The Tribunal held that even if 
it were assumed that the payment 


penses It may be pointed out at the out- 
set that before 1st April, 1939 in Seo- 1 
ticm 10 (2) (xv) the expression used was any 
expenditure not being in the nature of capt 
tal expenditure “incurred solely for the pur 
pose of earning such profits or gains’ and 
that it was in the year 1939 that S 10 (2) (xv) 
was amended and the words "wholly and 
exclusively laid out for the purpose of busi 
ness etc" were substituted to bring the Act 
in line with the corresponding United King 
dom Statute The clause as it existed be- 
fore the amendment was considered by the 
Pnvy Council m Tata Hydro-EIectncal A gen 
oes, LtiL, Bombay v Commissioner of In 
come-tax, Bombay Presidency and Aden, AIR 
1937 PC 139 and Lord Macmillan speaking 
on behalf of the Pnvy Council pointed ont 
the difficulty m dealing with cases under 
Clause in the following words— 

“Their Lordships recognise and the decid- 
ed cases show bow difficult it is to discri 
minate between expenditure which is, end 
expenditure which is not, incurred solely for 
the purpose of earning profits or gams" 
The words used in the amended clause ap- 
pear no doubt wider than the words "solely 
for the purpose of earning such profits” as 
it existed Before 1939 yet the difficulty 
pointed out by the Pnvy Council still per 
sists What money can be said to be wholly 
and exclusively laid out and expended for 
the purpose of business etc. has to be de- 
cided on consideration of commercial expe- 
diency which in the very nature of things 
cannot admit of the application of a ngid 


missible expenditure it was permissible for te 5 t - However Judges nad formulated gene- 


the year in which the obligation to remune- 
rate for the services rendered was incurred, 
as the company maintained its account on 
mercantile system and that there was no 
question of the same being allowed in a 
distant year 

5 Referring to the second purpose, for 
which the remuneration was said to have 
been paid, the Tribunal held that the remo 
Deration was paid m appreciation or as a 
reward for the past sacrifices and that the 
word "sacrifices’* implied that it was made 
without legal obligation to do so and with- 
out any claim for the expectation of compen- 
sation, reward or remnneraben and was thus 


ral and broad tests in this connection 

8 We may m this connection refer to 
the following observations made by Viscount 
Cave, L C, in Atherton v British Insulated 
and Helsby Cables Ltd-, (1926) 10 Tax Cas 
155 at p 191 H L. (Palklnwala s Income 
Tax 5th Edition, Vo I p 390) 

“A sum of money expended, not of neces- 
sity and with a view to a direct and im- 
mediate benefit to the trade but voluntarily 
and on the grounds of commercial expe- 
diency and in order indirectly to facilitate 
the carrying on of the business may yet be 
expended wholly and exclusively for the 
purposes of the trade.’ 
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This test -was quoted ■with approval by the 
Supreme Court in Eastern Investments Ltd. 
v. Commissioner of Income-tax, West Bengal, 
AIR 1951 SC 278. In Eastern Investments 
Ltd. v. Commr. of Income Tax, West Bengal 
AIR 1951 SC 278 the Supreme Comt while 
construing section 12 (2) laid down die fol- 
lowing principles as relevant: — 

(a) though the question must be decided 

on the facts of each case the final conclu- 
sion is one of law 

(b) it is not necessary to show that the 

expenditure was a profitable one or that in 
feet any profit was earned 

(c) it is enough to show that the money 

was expended ‘not of necessity and with a 
view to a direct and immediate benefit to 
the trade, but voluntarily and on the ground 
of commercial expediency, and in order 
indirectly to facilitate the carrying on of the 
business 

(d) beyond that no hard and fast rule can 
be laid down to explain what is meant by 
the word ‘solely’. 

These principles are relevant while con- 
struing Section 10 (2) (xv). For the general 
principles governing the subject of allow- 
ance or deduction under Section 10 (2) (xv) 
reference may be also made to the Supreme 
Court decisions in Commissioner of Income, 
tax v. Chandulal Keshavlal and Co., (1960) 
88 ITR 601 = (AIR 1960 SC 738), Com- 
missioner of Income-tax v. Royal Calcutta 
Turf Club, (1961) 41 ITR 414 = AIR 1961 
SC 1028 and Cordon Woodroffe Leather 
Mfg. Co. v. Commissioner of Income-tax, 
(1962) 44 ITR 551 = (AIR 1962 SC 1861). 

9. The Supreme Court in Commissioner 
of Income-tax, Kerala v. M/s. Malayalam 
Plantation Ltd., Quilon, AIR 1964 SC 1722 
considering the proper scope of the expres- 
sion “for the purpose of the business” and 
after noticing a number of English and In- 
dian decisions summed up the position as 
follows: — 

“The expression ‘for the purpose of the 
business’ is wider in scope than the expres- 
sion ‘for the purpose of earning profits.’ Its 
range is wide: it may take in not only the 
day to day running of a business but also 
the rationalization of its administration and 
modernization of its machinery; it may in- 
clude measures for the preservation of its 
assets and property from expropriation, coer- 
cive process or assertion or hostile title; it 
may also comprehend payment of statutory 
dues and taxes imposed as a pre-condition 
to commence or for carrying on of a busi- 
ness: it may comprehend many other acts 
incidental to the carrying on of a business. 
However, its limits are implicit in it" 

These cases and others which were referred 
to us at the Bar and which we have not 
chosen to refer, make it clear that each case 
must turn upon its own facts and the deci- 
sions in other cases can be useful as illustra- 
tions of fire general principles. We may say 
the same thing a little differently by observ- 

1969 Raj./lO V G — 45 


( Chha ngani J.) [Prs. 8-12] Raj. 145 

mg that the principles may appear to be well 
settled, and the difficulty and the difference 
arise in connection with the application of 
the principles to the facts of the individual 
cases. 

10. The learned counsel for the respon- 
dent pointed out that the nearest case to the 
present controversy is the one that was 
decided by the Madhya Pradesh High Court 
in Kalyanmal Mills Ltd. v. Commissioner of 
Income-tax, Madhya Pradesh, (1965) 57 ITR 
261 (MP). In that case, the assessee mills 
cut down the salaries of all its employees 
and members of staff in 1983. The cut was 
restored in 1941, in the case of all its offi- 
cers and staff except the managing director. 
Subsequently dearness allowance and bonus 
payments were made to officers and mem- 
bers of staff once again with the exception 
of the managing director. In 1951 by a re- 
solution of the board of directors it was 
decided to restore the cut in the salary of 
the managing director with effect from 1933 
and to pay him dearness allowance and 
bonus, etc. The resolution mentioned that 
the payment was made in consideration of 
the meritorious services of the managing 
director. The sum paid to the managing 
director amounting to Rs. 66,900 was claim- 
ed by the mills as business expenditure. On 
these facts the High Court held that “as no 
reason was given for not restoring the cut 
in the salary of the managing director earlier 
and then for restoring it in his case alone 
from 1933 and as the managing director was 
still in the service of the mills and there 
was no evidence of any claim made by him 
for the payment and the resolution of the 
board of directors also showed that the pay- 
ment was made voluntarily in consideration 
of the meritorious service of the employee, 
the payment was not made in discharge of 
liability or on grounds of commercial ex- 
pediency. The amount was not allowable 
as business expenditure.” 

11. The counsel contended that in the 
present case also the assessee company paid 
Rs. 60,000 to the managing agents only as 
a reward for past services and that it was 
not the assessee’s case that the payment was 
made with a view to facilitate business in 
future and consequently, the case should be 
decided on the principle laid down by the 
Madhya Pradesh High Court in (1965) 57 
ITR 261 (MP). 

12. In answer, the assessee’s counsel sub- 
mitted that the Madhya Pradesh High Court 
relied upon the Supreme Court decision in 
AIR 1962 SC 1361 but did not notice the 
distinguishing features of the case before the 
Supreme Court. The facts in that case were 
that one J. H. Phillips who was the Director 
of the assessee company and was also an 
employee in the managing agent company, 
resigned from his office. The Board of 
Directors passed a resolution that his resigna- 
tion be accepted and in appreciation of his 
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long and valuable services to the company 
he be paid a gratuity of Rs 50 000 out of 
which the appellant company was to pay 
Rs 40 000 and the Managing Agent Com 
pany the b alan ce of Rs 10 000 The amount 
of Rs 40 000 paid to I H Phillips was 
claim ed as deduction under Sec. 10 (2) (xv) 
of the Act. The matter went up to the 
Supreme Court and the claim for deduction 
was disallowed. In rejecting the claim, the 
Supreme Court observed as follows — 

“In our opinion the proper test to apply 
fa this case is was the payment made as a 
matter of practice which affected the quan- 
tum of salary or was there an expectation by 
the employee of getting a gratuity or was 
the sum of money expended on the ground 
of commercial expediency and fa order in- 
directly to facilitate the carrying on of the 
business But this has not been shown and 
therefore the amount claimed is not a de- 
ductible item under Section 10 (2) (xv)" 

The counsel foT the assesses pointed out that 
in the case, before the Supreme Court, J H 
Phillips had already resigned and there was 
no question of his continuing fa service and 
facilitating the business of the assesses com- 

S ln the case before the Madhya Pra 
High Court, (1965) 57 ITR 201 (MP) 
the employee was still fn service and the 
principles laid down by the Supreme Court 
should not have been applied. It was fur- 
ther submitted by him that in the present case 
also the managing agents continued as 
managing agents and that the reward for 
their past services was bound to secure good 
will and efficient working in future and that 
this should be taken as facilitating the bud 
ness of the assessee company 

13. We have given our careful considers 
Uon to the submissions made on behalf of 
the ass ess ee-com pany but have not felt per- 
suaded to accept them. In our opinion, the 
decision of the Madhya Pradesh High Court 
fa (1965) 57 ITR 261 (MP) does not dis- 
close any wrong application of the principle 
enunciated by the Supreme Court. In our 
opinion, a reward for past services, without 
anything more, need not necessarily be con- 
strued differently in the cases of persons 
continuing m service and persons quitting 
service, although difference in other facts 
and circumstances may warrant different 
decisions in such cases We have no bed 
taboo in rejecting the contention of the asses- 
see that the Madhya Pradesh High Court 
did not properly apply the principle enun- 
ciated by the Supreme Court. 

14. As for the case before us, we consi- 
der it proper to recall a few facts appearing 
fa the decision of the Income-tax Autho- 
rities Before the Income-tax Officer the 
claim for deduction was made principally on 
the ground that the payment was to secure 
the good will of the managing agents The 
assessee did not contend further that the 
good will was sought to be secured for the 
purpose of promoting the business of the 


ass essee-com pany The managing agents were 
entitled to commission on profits and had 
adequate incentive to facilitate the business 
of the assess ee-company and there is no evi. 
dence that any spedal incentive was needed 
for the purpose The Appellate Assistant 
Commissioner observed, "The assessee has 
not claimed that it is fa settlement of old 
dues It could not do so because no such 
liability existed in the balance-sheet" Simi- 
larly, the Appellate Tribunal observed that 
“it is not the case of the assessee before us 
that but for this payment the Managing 
Agents would have refused to continue B3 
agents and that this was a bait to persuade 
it to continue as an agent in the ultimate 
benefit of the company Throughout be- 
fore the Income Tax Tribunals the assessee- 
company neither contended nor led evidence 
to snow that the special payment was neces- 
sary to offer any special incentive to the 
managing agents and to facilitate the asses- 
see s business It was before this Court that 
the assessee-company took this stand for die 
first time The learned counsel for the 
assessee, argued that the reward of the past 
services and incentives for future works are 
so integrally connected with each other that 
this Court should liberally construe the en- 
tire transaction and hold that the special 
remuneration was paid to facilitate the busi- 
ness of the assesSee-company In the exer- 
cise of our advisory jurisdiction, we do not 
feel justified in permitting the counsel to 
develop the case on new fines 
15 On the evidence and findings of the 
Tribunal below we see no reason to differ 
from the findings of the Appellate Tribunal 
that the expenditure was not wholly and 
exclusively laid out for the purpose of the 
business Having regard to tins finding, we 
consider it unnecessary to deal with the other 
two questions debated at the Bar namely, 

S whether the expenditure is in the nature 
capital expenditure, and (ii) whether the 
expenditure can be deemed to have been 
incurred in the accounting year The ex- 
penditure thus does not fall within section 
12. try) of the A dt and die Tribunal Wa3 
right in disallowing the claim. 

16 Our answer to the question is that 
fa the affirmative. 

NYR/V.B.B Answer in affirmative* 
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Johari Mai and others. Petitioners v State 
of Rajasthan and another. Respondents 
Writ Petrn Nos 1503, 1533, 1732, 1833 
of 1964, D/ 29-7 1968 

(A) Municipalities — Rajasthan Munici- 
palities Act (33 of 1959), Section 104 — j 
Constitutional validity — Constitution c* 
India, Articles 14 245 — Section 104 U 

JL/AM/E8S4/68 



1969 

not void either on account of excessive dele- 
gation or on account of violation of Art 14. 

Section 104 of Rajasthan Municipalities 
Act, 1959, is not void either on account of 
excessive delegation or on account of viola- 
tion of Article 14 of the Constitution. 

(Para 17) 

The question of excessive delegation does 
not emerge from die fundamental rights. 
Even when they did not exist, a law could 
bo pronounced to be bad if it suffered from 
excessive delegation. The essence of this 
■concept is that the Legislature has to make 
the law itself and it cannot entrust that essen- 
tial function to an extra legislative body. In 
the present day circumstances some degree 
of flexibility has become necessary so as to 
permit constant adaptation to unknown 
future conditions without the necessity of 
having to amend the law again and again: 
AIR 1951 SC 832, Foil. (Para IS) 

Section 104 when it makes provision for 
Imposition of certain taxes, is in keeping 
with the legislative policy underlying the 
Act Conditions vary from municipal area 
to municipal area, ana, therefore, the Legis- 
lature may not find it convenient to decide 
ES to what should be the dates on which 
■file taxes mentioned in Section 104 should 
be imposed and what should be the rates 
thereof. Thus by making provision for im- 
position of tax for the carrying out of the 
purposes of the Act as mentioned in Sec. 98 
and other connected sections, the Legislature 
has dearly laid down a policy. What is left 
in the hands of the outside body, namely the 
■Government is the carrying out of that policy. 
Thus there is no question of there being ex- 
cessive delegation in enacting S. 104 of the 
Act (Para 16) 

It is common knowledge that Rajasthan 
is a vast State and it comprised of no less 
than 22 Covenanting States and some terri- 
tory viz. Ajmer Merwara which was formerly 
Bri tish India Territory. The conditions 
were so varient that one common uniform 
model tax structure for munidpal areas may 
not have been adopted. For evolving a tax 
structure local conditions as well as the 
capacity of the people to pay the tax could 
legitimately be considered. It cannot be 
said that inequality is writ large in the Act 
itself or is inherent in the relevant provisions 
of the Act AIR 1960 Mad 160, Am 1962 
Ker 298 held not good law in view of Am 
1965 SC 1107, AIR 1958 SC 538, ReL om 
Am 1961 SC 552, Disting. (Para 17) 

(B) Municipalities — Rajasthan Munici- 

palities Act (38 of 1959), Section 104 
Scope — Tax is imposed by Government in 
its own rights and not on behalf of muni- 
cipal boards though it may benefit only the 
municipal boards — Local differences in 
taxes can be allowed, but they cannot be 
allowed to be outrageous — Constitution of 
India, Article 14. _ (Pcxa 19) 

(C) Constitution of Tndia, Article 14 — — 
Validity of executive order of Government 
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acting under provisions of taxing statute 
challenged on the ground of discrimination 
— Initial^ burden is on petitioner to show 
how discrimination is brought about — But 
where persons similarly situated are subject- 
ed to differential treatment, it would be 
open to State to establish that the differentia- 
tion is based on a rational object sought to 
be achieved by legislature. (Para 20) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 691 (V 54) = 

(1967) 1 SCR 15, Jalan Trading Co. 
v. Mill Mazdoor Sabha 7, 19 

(1966) AIR 1966 SC 442 (V 53) = 

(1966) 1 SCWR 361, Pema Chibar 
v. Union of India 7 

(1966) AIR 1966 SC 1307 (V 58) = 

(1966) 3 SCR 828, Katra Education 
Society v. State of U. P. 7, 19 

(1966) Am 1966 SC 1980 (V 53) = 

(1966) 8 SCR 724, Cochin Devaswom 
Board v. Vamana Setti 7, 19 

(1966) Am 1966 Guj 268 (V 53) = 

7 Guj LR 98, Kantilnl Popatlal v. 

State of Gujarat 7, 19 

(1966) ADR 1966 Mys 267 (V 53) = 

(1966) 1 Mys LJ 265, A. Noronha 
v. State of Mysore 7, 19 

(1966) Am 1966 Raj 142 (V 53) = 

1965 Raj LW 858, Bhikam Chand 
v. State of Rajasthan 7 

(1965) ADR 1965 SC 1107 (V 52) = 

(1965) 2 SCR 477, Corporation of 
Calcutta v. Liberty Cinema 7, 16 

(1964) ADR 1964 SC 925 (V 51) = 

(1964) 5 SCR 975, Khyerbari Tea 
Co. Ltd. v. State of Assam 7 

(1962) AIR 1962 Ker 298 (V 49) = 

ILR (1962) 1 Ker 494, S. M. Union 
(Pr.) Ltd. v. State of Kerala 7, 14, 16 
(1961) Am 1961 SC 552 (V 48) = 

(1961) 3 SCR 77, K. T. Moopil Nair 
v. State of Kerala 7, 17 

(1960) ADR 1960 Mad 160 (V 47) = 

ILR (1960) Mad 171, Shanmugam 
Oil Mill v. Market Committee, 

Coimbatore 7, 14, 15 

(1958) AIR 1958 SC 538 (V 45) = 

1959 SCR 279, Ram Krishna Dalmia 
v. Justice Tendolkar 17 

(1952) AIR 1952 SC 75 (V 89) = 

1952 Cri LJ 510, State of West 
Bengal v. Anwar Ali Sarkar 7 

(1951) Am 1951 SC 332 (V 88) = 

1951 SCR 747, In re. Article 143, 
Constitution of India 18 

G. M. Lodha and J. S. Rastogi (In Nos. 
1503 and 1732/64), G. M. Lodha (In No. 
15SS/64) and J. S. Rastogi (In No. 1832/64) 
for Petitioners; S. K. Tiwari, Dy. G. A, for 
the State; R. K. Rastogi, for Respondent No. 
2 (In No. 1533/64); L. R. Mehta for J. K. 
Jain, for Respondent No. 2 (In No. 1739/64) 
(sic). 

JUDGMENT: I have before me a group 
of four writ petitions by which the several 

petitioners challenge the vires of Secs. 104 
and 107 of the Rajasthan Municipalities Act. 
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1959 (Act No. 38 of 1959, hereinafter called 
the Act), as also certain notifications issued 
by the State Government in exercise of its 
powers under Section 104 of the Act_ im- 
posing octroi in the concerning municipali- 
ties. As the writ petitions raise common 
questions, they can conveniently be disposed 
of together. 

2. I may give the facts with reference 
to writ petition No. 1503/64 Jcharimal and 
others v. The State of Rajasthan and another. 
Writ Petition No. 1533 of 1964 Jaishiv and 
others v. The State of Rajasthan and another 
is identical with Joharimal's writ petition. 
Both these writ petitions relate to Ami Road 
Municipality. Writ Petition No. 1832 of 
1964 Shivcnaran Lai and othere v. The State 
of Rajasthan and another is for Bari Munici- 
pality in district Bhamtpur and the fourth 
writ petition Prabhu Dayal and others v. 
The State of Rajasthan and another concerns 
the Municipal Boaril Kota. 

3. Joharimal states that in the Munici- 
pality of Abu Road, the Municipal Board 
had imposed octroi duty In the year 1951 
after going through the procedure prescribed 
for Imposition of octroi duty. According to 
the petitioner, the Municipal Board imposed 
this duty after ascertaining the public opi- 
nion. The octroi duty on cloth was 1/9 
per cent and as it was found to be high, 
the Municipal Board later on reduced it to 
50 Raise per cent The grievance of the 
petitioner is that the State Government 
published a notification on 20th August, 
1964, imposing octroi duty on various com- 
modities including cloth, silver and gold. 
The notification has been placed on record 
and it is Ex. 6. It is dated 10th April, 1964, 
and has been issued by the State Govern- 
ment in exercise of its powers under Sec- 
tion 104 of the Act. Textiles and yam 
occur at items Nos. 62 and 63 respectively 
of this notification and gold and silver 
bullion and articles thereof appear at item 
No. 81 In the Notification. A perusal of 
these items shows that octroi duty is charge- 
able on them at the rate nf 1 net eenh. 
The petitioner’s grievance is that before Issu- 
ing the notification Ex. 6, neither the State 
Government nor the Board had ascertained 
the wishes of the public. The petitioner 
proceeds to say that Section 104 of the Act 
is violative of Article 14 of the Constitution 
and also by this provision, the Legislature 
has delegated its functions of imposing tax 
by Jaw to the State Government which, ac- 
centing to the petitioner, amounts to ex- 
cessive delegation so as to be void. It is 

e toted out that wide and arbitrary powers 
ve been placed in file hands of the State 
Government in the matter of imposition of 
taxes mentioned therein without affording 
any guidance to the State Government as to 
how it has to exercise its powers. It is 
contended that the State Government is left 
to pick and choose between the various 
commodities which it may take for imposi- 


tion of octroi and likewise it may prescribe 
different rates of taxes for the same com- 
modity for different municipalities. Thus 
according to the petitioner, the powera grant- 
ed to the State Government by Section 104 
are arbitrary and are in clear contravention 
of the provisions of Article 14 of the Con- 
stitution. Then as regards Section 107 of 
the Act it is pointed out that the power of 
granting exemption from taxes is likewise 
arbitrary. 

4 . Then in attacking the notification Ex. 
6 it is urged that the issuing of different 
notifications with widely varying rates of 
taxes for various municipalities, amply 
demonstrates that Section 104 of the Act 
has placed unguided powers in the hands ol 
the State Government and further the State 
Government has abused its powers and there 
is no reasonable basis for making distinction 
regarding the incidence of tax for the vari- 
ous commodities and therefore it Is main- 
tained that the notification Ex. 6 was bad 
on account of the violation of Article 14 of 
the Constitution. The petitioner has sub- 
mitted a comparative chart with his writ 
petition regarding octroi on textiles and 
silver and gold in the various municipalities 
information about which he could gather. 
The petitioner on the basis of this informa- 
tion submits that whereas in the municipali- 
ties of Abu Road and Sirohi, octroi on gold 
and silver has been fixed on the basis of 
value thereof at the rate of 1 per cent, in 
the case of Abu Road and 50 Raise in the 
case of Sirohi at Jodhpur, Bikaner, Parbat- 
sar and Jaipurv the rate of octroi for gold 
and silver has been fixed at per quintal, that 
is, on the basis of weight or the commodity. 
The petitioner contends that this has remit- 
ted in a wide disparity regarding the inci- 
dence of tax between persons living in the 
Abu Road Municipality and those living in 
the areas of other municipal Boards. Ac- 
cording to file petitioner, five rupees per 
quintal or 25 rupees per quintal or gold and 
silver will result in just a very nominal tax 
in those municipalities as the value of silver 
and gold per quintal will run in thousands 
in the case of silver and lacs in the case of 
gold; that is one quintal of gold will _ be 
about eight lacs in value and one quintal 
°f silver will not be less thsn rupees ten 
thousand in any case and hundred rupees 
worth gold will be about half a tola in 
weight. It fa thus submitted that wide dis- 
parity in the imposition of burden on citizens 
of the same State is wholly understand- 
able_ and there fa no conceivable basis for 
making distinction between citizens living in 
one municipality from those living in another 
municipality in the same State. Similarly 
about cloth, it is submitted that whereas in 
the municipality of Abu, octroi is realised 
on cloth on the basis of percentage of value 
at one per cent in other municipalities it 
fa realised on the basfa of weight per qutotaL 
For example, in Ganganagar it is L50 pet 
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quintal of cloth and at Jodhpur it is Rs. 2 
per quintal. According to the petitioner, 
this imposition also works to be dh crimina- 
tory and for that there is no reasonable basis. 
Then as regards the municipalities situated 
in the same district, that is, Sirohi, the 
petitioner submits that there is difference m 
the rates applied to Sirohi and those applied 
at Abu Hoad, which, according to the peti- 
tioner, are higher. As regards Kota Muni- 
cipality, it is said that octroi on silver is 
charged at the rate of 50 paise per cent for 
bullion and 75 Paise per cent on silver orna- 
ments. The fourth writ petition is_ about 
the octroi on sugar cane. The petitioners 
in that case submit that there are a number 
of municipalities in the Bharatpur district 
and while in some municipalities no octroi 
is charged on sugar-cane, in others the rate 
is considerably low. Thus according to the 
petitioners, there has been discriminabonin 
the imposition of octroi on sugar-cane. The 
submissions about the vires of Section 104 
of the Act are common in all the four wnt 


petitions. 

5. The writ petitions have been opposed 
both on behalf of the State and the respec- 
tive Municipal Boards. The learned Deputy 
Government Advocate who appeared for me 
State of Kajasthan at the outset prayed for 
an adjournment as the cases on behalr ot 
the State were to be argued by me Advo- 
cate General who could not come on ac- 
count of some other Government business. 
However as me writ petitions have been 
pending since 1964 and have also been ap- 
pearing bom in me weekly cause-lists as well 
as daffy cause-lists for a number ot days, 
I was not inclined to accede to me request of 
me learned Deputy Government Advocate 
to adjourn me hearing of me cases. 


6. The writ petitions thus raise two ques- 
tions — one, regarding me vires of Sections 
104 and 107 of me Act and me other about 
me validity of me Government Notifications 
imposing octroi in me concerning munici- 
palities. The validity of me notifications is 
challenged on two grounds. One ground is 
that if Section 104 itself is struck down, the 
notifications would fall through ipso facto, 
and me other ground is that even assuming 
mat Section 104 of the Act was a vaM 
provision, me exercise of the powers by the 
State Government under mat section was 
bad on account of me State Government 
having acted with discrimination. In other 
wordst it is urged mat the State Govern- 
ment has in issuing me notifications brought 
about a difference between me citizens or 
me same State as regards me incidence ot 
me taxes without mere being any reasonable 
basis for classification and according to toe 
petitioners, me respondents have pointed out 
none for it in their replies. 

7. I have heard learned counsel for me 
parties. They have placed reliance on a 
number of cases. Learned counsel for^ the 
petitioners has cited K. T. Moopil Nair V. 


State of Kerala, AIR 1961 SG 552, State 
of West Bengal v. Anwar Ali, AIR 1952 SG 
75, Shanmugha Oil Mill v. Market Commit- 
tee, AIR 1960 Mad 160, S. M. Union (Pr.) 
Ltd. v. State of Kerala, AIR 1962 Ker 298 
and Bhikam Chand v. State of Rajasthan, 

1965 Raj LW 358 = (AIR 1966 Raj 142). 
Learned Counsel for me respondents have, on 
me other hand, placed reliance on Khyerbari 
Tea Co. Ltd. v. State of Assam, AIR 1954 
SG 925, Corporation of Calcutta v. Liberty 
Cinema, AIR 1965 SC 1107, Cochin Deva- 
swom Board v. Vamana Setti, AIR 1966 SG 
1980, Pema Chibar v. Union of India, AIR 

1966 SG 442, Katra Education Society v. 
State of U. P. AIR 1966 SG 1307, Jalan 
Trading Co. v. Mill Mazdoor Sabha, AIR 

1967 SC 691, A. Noronha v. State of Mysore, 
AIR 1966 Mys 267 and Kantflal Popatlal 
v. State of Gujrat, AIR 1968 Guj 268. 

8. It will be convenient at this place to 
read sections 104 and 107 of me Act 

“104. Obligatory taxes. — Every board shall 
levy at such rate and from such date as 
me State Government may in each case 
direct by notification in me Official Gazette 
and in such manner as is laid down in this 
Act and as may be provided in the rules 
made by ffie State Government in this be- 
half, me following taxes namely: — 

(1) a tax on me annual letting value of 
builidngs or lands or bom, situated within 
me municipality: 

(2) an octroi on goods and animals brought 
within me limits of me municipality for con- 
sumption, use or sale therein; and 

(3) a tax on professions and vocations: 

Provided that — 

(a) me tax under danse (1) shall not be 
levied — 

(i) on kham houses, or 

(ii) on buildings or lands or bom, of 
which annual letting value is less man one 
hundred and eighty rupees. 

(b) me tax under Clause (2) shall not be 
on a motor vehide as defined in the Motor 
Vehides Act, 1939, (Central Act IV of 1939) 
or any other mechanically propelled vehide, 
and 

(c) me tax tinder Clause (3) shall not be 
levied on artisans: 

Provided further mat, upon a representa- 
tion made to it by, and at me request of, 
a board, me State Government, if it is satis- 
fied mat circumstances exist which suffi- 
ciently provide the justification for a board 
not to levy, or to stop ffie levy of, any of 
ffie taxes mentioned in this section, may by 
special order published in ffie official 
Gazette, along with ffie reasons for making 
such order, permit ffie hoard not to levy, 
or to stop ffie levy of, any such tax.” 

“107. Exemptions from taxation. — (1) None 
of ffie taxes specified in Sections 104, 10o 
and 106 shall be leviable by a board in res- 
pect of any property belonging to or vested 
in it 
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ana w o . m of Section. 105 purposes of the said tax. 

Sabo rf a°y _ fofe State t Go™ent^y v Jf fa jb 


exemptions : 

tonal cases from payment of a tax leviable 
under Section 104 or imposed under Sec- 
tion 103 or under S 100 as it may consider 
ssaiy ” 

cnaii Tir^pni uio i~oiu. - When it was pointed out to the learn- 

££S^fS,t till to which, immediately to- ed counsel that Section 107 fa about gmtol 
teethes®* day ot January, 1«5» any lands, of emmptaons and even, if that were : struct 
buildincs roods. vehicles conveyances, hoafa down. It cannot help the taa-payem brarae 
or animals oftoe Central Government were that section is SCTerablo tern other secboiu 
£ble or treated as liable- of the Act, leanirf OTmsd rave op his chal 

. , vxvijw lenge against S 107 of the Act, and, there- 

Prtmded further that any land, building, f ore> j not say anythin? more about it 
goods vehicle, conveyance, boat or animal _ . . . ... 


Central Government or the State Govern- 
ment; 

Provided that, so long as aoy such fox 
continues to be levied by the board on tike 
properties of other persons, nothing m this 
sub-section shall prevent the l>^”i hum 


10 Chapter VII of the Act fn which 
Section 104 occurs is about the imposition 
of taxes The scheme of die Chapter appears 
to be like this Taxes which could be im- 
posed under the Act have been divided into 
‘’(3)” None of the taxes specified in CIs (1) two categories One category is covered by 
and (2) of Section 104 and m Clauses (0 and Section 104. These taxes, namely on Iet- 


m>iuuj;a, B .v u, vested in the State Govern- 
ment shall be so exempt from payment of 
any such tax if the same is used or intend 
ed to be used solely for public purposes of 
profit. , 

'") None of the taxes specified in CIs (1) 


and (2) of Section 104 and m manses w ann ^ n ' 

M of sub-section (1) of Section lOo shall ting value of the buildings popularly known 
to leviable fa loped of. “ v — — “■ ~ ~ ' 

(a) any land or any building or part of a 
building exclusively used and meant for the 
personal occupation of the Euler of a 
covenanting State or the members of his 
family or for the rent free residence, occupa 
tion or location of tho establishment of such 
Euler or members, or 

(b) any goods, vehicle, conveyance or 
animal in and for the exclusive use of such 
Euler or members 

Provided that nothing in this sub-section 
shall prevent a board from levying such tax 
On any such land, building or part, goods, 
vehicle, conveyance or animal if the same is 


as house tax, octroi on goods and animals and 
tax on professions and vocations have been 
characterised as obligatory taxes These 
have to be levied by Municipal Boards when 
the Government directs the Municipal Boards 
concerned to levy such taxes, at such rate 
and from such date as may be mentioned in 
the notification. Section 1 03 relates to 
various taxes which the Municipal Board 
itself may impose after undergoing certain 
formalities It appears that the Act of 1059 
was passed to consolidate and amend tho 
law relating to municipalities in the State of 
Bafasthan. Before the passing of tho Act, 
there were different sets of laws in respect 


TC1A1UC, CUUYCYiUIW OX HU HI till H UlO tdlUC « e . , SZ, ~ . 

toed or Intended or meant to be ns ed for '• ."S 0 " 3 ganapjiba llero raj 0) Of 
purposes of profit for carrying cm any trade bajasthan T own Municipalities Act, VtoK 
or business or if fn respect thereof any rent “* en there were separate municipal Acts 
, .. I ... a. , , of FTAmmtthiwt Cktio. .wo, arw 


Or other income or pecuniary benefit is de- 
rived or intended or meant to bo derived, so 


of ex<wvenanting States which were ap- 
plicable to cities like Jaipur, Jodhpur, Udaf- 


VtiBg ra Mne ’wrari corformes \o ^uvy a xmffrar 'ted. Eiianres, -vhitthi -were •itetotaA. 
tax on like properties of other persons omerent covenanting States In tho A 


i like properties of other persons 

(4) The tax specified in danse (I) of Sec- 
tion 104 shall not be leviable in respect of 
lands and buildings used solely as places of 
public worship or for religious or chan table 
purposes. 

Provided that such lands or buildings shall 
not be exempt from payment erf the said tax 
II any trade or business is carried on therein 
Or if in respect thereof rent or other income 
Is derived, whether such rent or other in- 
come is or is not applied exclusively towards 
such -places of public worship or towards 
such religious or charitable purposes. 

Expl an ation I. "Charitable purpose" in- 
dudes relief of the poor, education and medi- 

tt rvrr . V A rf „ §4* of tbo experience of tie working of the 

i .j 5 n - When an y portion of any different sets of municipal laws for differ^ 

land or building is exempt from payment of municipalities in the State of Rajasthan aft* 


covenanting Stat« In the Ajmer 
area, there was a separate municipal Act and 
so was Abu area governed by a different 
municipal law. 

II. A perusal of tha Rajasthan Town 
Municipalities Act 1951 shows that it was 
the Municipal Board itself who could have 
toposed house-tax, octroi and taxes on pro- 
fessions and vocations though subject to the 
approval of the State Government (vide Sec- 
tion 59 and Section 63) But now Sec- 
tion 104 provides that ft shall be for the 
Government to direct f rom what data and 
what rate any of these taxes are to be 
levied and then the Board has no choice 
but to levy these taxes It may bo that the 
Legislature has made this provision in the 
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it came to be formed in the year 1949. One 
of the considerations might very well have 
been that many of the municipal boards 
were unwilling to impose these taxes. It is 
common knowledge that imposition and 
levy of a tax is not a pleasant duty for any 
body. The other consideration might have 
been that for certain essential taxes the Legis- 
lature thought that the mode of taxes should 
be by and large the same for all municipali- 
ties so that to some extent uniformity may 
be brought about. 

12. As has been observed above, the 
attack against the vires of this section is 
twofold: (1) that there is delegation of exces- 
sive legislative powers in favour of the Gov- 
ernment and (2) there is violation of Arti- 
cle 14. Though to some extent the argu- 
ments might cover common ground yet they 
proceed on two distinct concepts. 

13. The question of excessive delegation 
does not emerge from the fundamental rights. 
Even when they did not exist, a law could 
be pronounced to be bad if it suffered from 
excessive delegation. The essence of this 
concept is that the Legislature has to make 
the law itself and it cannot entrust that 
essential function to an extra legislative body. 
However, by this date the legitimate limits 
of delegation have been well settled. It has 
been recognised that the complexity of 
modem administration and the expansion of 
the functions of the State to the economic 
and social sphere has rendered it necessary 
for the Legislature to resort to new forms of 
legislation and to give wide powers to 
various authorities on suitable occasions. De- 
legated legislation has become the present- 
day necessity and it has come to stay — 
it is both inevitable and indispensable. The 
Legislature has now to make so many laws 
that it has no time to devote to all the 
legislative details and some times the sub- 
ject on which it has to legislate is of such 
a technical nature that all it can do is to 
state the broad principles and leave the de- 
tails to be worked out by those who are 
more familiar with the subject Again, when 
complex schemes of reform are to be the 
subject of legislation, it is difficult to bring 
out a self-contained and complete Act straight- 
way, since it is not possible to foresee all 
the contingencies and envisage _ all the local 
requirements for which provision is to be 
made. Under the circumstances, some de- 
gree of flexibility has become necessary so 
as to permit constant adaptation to unknown 
future conditions without the necessity of 
having to amend the law again and again, 
(vide In re Art 143, Constitution of India, 
etc. AIR 1951 SC 332). In that very case, 
FazI Ali J. pointed out what has to be kept 
in view for seeing the validity of delegation. 
The learned Judge enunciated four prin- 
ciples: (1) The legislature must normally dis- 
charge its primary legislative function itself 
and not through others; (2) Once it is esta- 
blished that it has sovereign powers within 


a certain sphere, it must follow as a corol- 
lary that it is free to legislate within that 
sphere in any way which appears to it to be 
the best way to give effect to its intention 
and policy in making a particular law, and 
it may utilise any outside agency to any 
extent it finds necessary for doing things 
which it is unable to do itself or finds it 
inconvenient to do; (3) It cannot abdicate its 
legislative functions, and, therefore, while en- 
trusting power to an outside agency it must 
see that such agency acts as a subor- 
dinate authority and does not become 
a parallel legislature. (4) There are 
only two main checks in this country on the 
power o£ the legislature to delegate, these 
being its good sense and foe principle that 
it should not cross foe line beyond which 
delegation amounts to ‘abdication and self- 
effacement’. 


14. Now what is foe position in foe case 
of a taxing statute ? Can foe Legislature em- 
power the Government to decide about foe 
rate of tax and about foe goods which can 
be subjected to tax and hum what date tax 
has to be levied ? Learned counsel for foe 
petitioners submitted that these were essen- 
tial legislative functions and could not be 
delegated to an agency outside foe Legis- 
lature. Learned counsel for foe respondents 
on foe other hand submitted that this was 
not an essential legislative function and could 
be entrusted to foe Government Learned 
counsel for foe petitioners placed reliance on 
AIR 1960 Mad 160 (supra) and AIR 1962 
Ker 298 (supra). 

15. In foe Madras case, AIR 1960 Mad 
160 in considering foe provisions of foe 
Madras Commercial Crops Market Act, 
Ramachandra Iyer J. as he then was observ- 
ed as follows: 

“A taxing provision has essentially three 
features (1) a declaration of liability, (2) 
assessment or quantification and (3) machi- 
nery for collection. Section 11 (1) of foe 
Madras Commercial Crops Markets Act 1933 
declares a liability and provides foe machi- 
nery. But foe rate of tax which is an essen- 
tial part of foe declaration and assessment 
has been completely delegated to the Execu- 
tive Government with no principles or basis 
laid down. Uncontrolled power is vested in 
foe Executive to fix such rate as it pleases. 
In foe absence of a legislative provision re- 
garding any policy or limits of assessment 
for foe guidance of foe assessing authority, 
foe provisions of foe section amount to ex- 
cessive delegation of legislative power, and, 
therefore, are invalid.” 

According to foe learned Judge, fixation of 
rate of tax could not have been left to foe 
Executive Government. 

16. In AIR 1962 Ker 298 (supra) foe 
question was about a toll tax which was to 
be fixed by the Government. Section 12 of 
the Travancore Cochin Motor Vehicles Act 
(14 of 1950) came up for consideration and 
foe learned Judges observed as follows:— 
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“The essential powers of legislation can- 
not be delegated. The legislature must de- 
clare the policy of the law and the legal 
principles whicn are to control m given 
case and must also provide a sta n d ar d to 
guide the officials or the body in power to 
execute the law The legislature cannot 
strip itself of its essential functions and vest 
the same on an extraneous authority The 
primary duty of lawmaking has to be dis- 
charged by the legislature itself, but there 
can be a delegation resorted to as a subsidi- 
ary or ancillary measure. The legislature 
cannot abdicate its functions in favour of an- 
other 

There is no indication anywhere in the 
T C Motor Vehicles Act as to what circum- 
stances can be considered to be ‘special cir- 
cumstances’ under Section 12 justifying the 
levy of a toll The decision as to what will 
constitute a ‘special circumstance’ under Sec- 
tion 12 for levy of a toll, has been com- 
pletely left to the sole and exclusive discre- 
tion of the Government without any guid 
ance or restriction whatsoever Again, the 
legislature has not specified on what basis 
the toll is to be levied on the various vehi 
cles using the bridge or road. The maximum 
levy, that could be made under the section 
has not in any way been indicated by the 
legislature As it is, it is open to the Gov- 
ernment to treat any circumstance as a ‘spe- 
cial circumstance’ and the only requirement 
is that the Government should be so satis- 
fied Further, it is also open to the Govern- 
ment to levy toll on any road or bridge as 
they may t hi nk necessary In the absence 
of any legislative indication in the Act re- 
garding any policy to govern the Govern- 
ment before taking action under Section 12 
or n lacing any limits of assessment for the 
guidance of the assessing authority m the 
matter of fixing of the rates of tolls, the 
provisions of Section 12 of the Act amount 
to excessive delegation of legislative power 

Hence the notification D/- 28-4-53 issued 
by the T C State Government, under S 12 
or the Act, directing the levy of tolls on 
vehicles using the bridge at Palal across the 
Meeuachfl river was held to be invalid.” 
These two cases do lend support to the con- 
tentions of learned counsel, out there is a 
Supreme Court case to the contrary It is 
AIR 1965 SC 1107 (supra) Their Lordships 
were considering there the vires of Seo- 
tion 548 of the Calcutta Municipal Act, 
which inter aha provided for char ging of a 
licence fee which may be charged at such 
rates as may from time to tune be fixed by 
the Corporation, and their Lordships observ- 
ed as follows — 

“No doubt a delegation of essential legis 
labve power would be bad. But the fixa- 
tion of the rates of taxes is not of the 
essence of legislative power of taxation The 
Krabon of rates of taxes may be legitimately 
by a statute to a non-legislative autho- 


rity, for there is no distinction In principle 
between delegation of power to fix rates of 
taxes to be charged on different classes of 
goods and power to fix rates simpliciter, if 
power to fix rates in some cases can be de- 
legated then equally the power to fix rates 
generally can be delegated. No doubt when 
the power to fir rates of faxes is left to an- 
other body, the legislature must provide 
guidance for such fixation. The validity of 
the guidance cannot be tested by a rigid 
uniform rule, that must depend on the ob- 
ject of the Act giving power to fix the rate 
The specification of the minimum rate does 
not supply any guidance as to how the 
amount of the tax which no doubt has to be 
below the maximum, is to be fixed. Provision 
for such maximum only sets out a limit of 
the rate to be imposed and a limit is only 
a limit and not a guidance" 


Now by the Act autonomous bodies in the 
shape of municipal boards thereby granting 
local self government to the people living in 
the municipal areas were to be established 
and certain important functions were assign 
ed to the municipal boards Their primary 
and secondary fun ebons are contained in 
Chapter VI of the Act. The functions are 
inter alia lighting public streets, watering 
public streets, cleaning public streets, re- 
moving filth, rubbish, night-soil, odour or 
any other noxious or offensive matter, ex- 
tinguishing fires and protecting life and pro- 
perty when fire occurs, regulating offensive 
or dangerous trades or practices, etc. These 
are all governmental functions likewise 
the Boards have to provide special medical 
aid and accommodation for the sick m times 
of dangerous diseases They have also to 
give relief in times of famine or scarcity AH 
these functions need not be enumerated 
Suffice it to say that for properly discharg- 
ing them, resources will be necessary There- 
fore, S 104 when it makes provision for im- 
posibon of certain taxes, is in keeping with 
the legislahve policy underlying the Act 
Conditions vary from municipal area to 
municipal area, and, therefore, the Legis 
lature may not find it convenient to decide 
as to what should be the dates on which the 
taxes mentioned m Section 104 should be 
imposed and what should be the rates there- 
of Thus by making provision for imposi- 
tion of tax for the carrying out of the pur 
p<Kes of the Act as mentioned in S 08 and 
other connected sections, the Legislature has 
clearly laid down a policy What is left in 
the hands of the outside body namely the 
Government is the carrying out of that policy 
Thus there is no question of there being ex 
c«sive delegation Jq enacting S 104 of the 
Act. This argument, therefore, fads 


17, I may now consider whether S 104 
violates Article 14 of the Constitution In 
ATT? toco 2 ^ a ^ nua v Justice Tendolkar, 
AIR 19o8 SC 538 which was a unanimous 
Judgment o£ five Judges, S R- Daa C J. 
having made a review of the several ded- 
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sions enunciated certain principles for seeing 
whether a particular statute is invalid on ac- 
count of its violating Article 14 of the Cons- 
titution. He observed as follows: 

“It is now well established that while 
Article 14 forbids class legislation, it does 
not forbid reasonable classification for the 
purposes of legislation. In order, however, 
to pass the test of permissible classification 
two conditions must be fulfilled namely (i) 
that the classification must be founded on an 
intelligible differentia which distinguishes 

E ersons or things that are grouped together 
•om others left out of the group and (ii) 
that that differentia must have a rational re- 
lation to the object sought to be achieved by 
the statute in question. The classification 
may be founded on different bases, namely, 
geographical, or according to objects or oc- 
cupations or the like. What is necessary is 
that there must be a nexus between the 
basis of classification and the object of the 
Act under consideration. It is also well 
established by the decisions of Supreme 
Court that Article 14 condemns discrimina- 
tion not only by a substantive law but also 
by a law of procedure. The decisions fur- 
ther establish 

(a) that a law may be constitutional even 
though it relates to a single individual if, on 
account of some special circumstances or 
reasons applicable to him and not applicable 
to others, that single individual may be 
treated as a class by himself; 

(b) that there is always a presumption in 
favour of the constitutionality of an enact- 
ment and die burden is upon him who at- 
tacks it to show that there has been. a dear 
transgression of the constitutional principles; 

(c) that it must be presumed that the legis- 
lature understands and correcdy appreciates 
the need of its own people, that its laws are 
directed to problems made manifest by ex- 
perience and that its discriminations are 
based on adequate grounds; 

(d) that the legislature is free to recognise 
degrees of harm and may confine its restric- 
tions to those cases where the need is deem- 
ed to he the clearest; 

(e) that in order to sustain the presump- 
tion of constitutionality the Court may take 
into consideration matters of common Imow- 
ledge, matters of common report, the history 
of the times and may assume every state of 
facts which can he conceived existing at the 
time of legislation; and 

(f) that while good faith and knowledge 
of the existing conditions .on the part of a 
legislature are to be presumed. If there is 
nothing on the face of the law or the sur- 
rounding circ ums tances brought to the notice 
of the court on which the classification may 
reasonably be regarded as based, the pre- 
sumption of constitutionality cannot be car- 
ried to the extent of always holding that 
there must he some undisclosed and un- 
known reasons for subjecting certain indivi- 


duals or corporations to hostile or discriminat- 
ing legislation. 

The above principles will have to be 
constantly borne in mind by the Court when 
it is called upon to adjudge the constitutiona- 
lity of any particular law attacked as discri- 
minatory and violative of the equal protec- 
tion of the laws.” 

According to the above principles, the court 
may take into consideration matters of com- 
mon knowledge, matters of common report, 
the history or the times and may assume 
every state of facts which can he conceived 
existing at the time of legislation. It is com- 
mon knowledge that Rajasthan is a vast State 
and it comprised of no less than 22 
Covenanting States and some territory viz. 
Ajmer Merwara which was formerly British 
Indian territory. The conditions were so 
variant that one common uniform mode of tax 
structure for municipal areas may not have 
been adopted. For evolving a tax structure 
local conditions as well as the capacity of 
the people to pay the tax could legitimately 
be considered. Learned counsel for the peti- 
tioner placed reliance on AIR 1961 SC 552. 
That was a case where certain tax on lands 
had been imposed at a flat rate and this was 
found to result in great inequality amongst 
the land-holders. That Act was found to be 
confiscatory in character and effect, as in- 
equality was writ large on the Act and was 
found to be inherent in the very provisions 
of the taxing Section, that Act was struck down. 
However, it is not so in the present case and 
it cannot be said that inequality is writ 
large in the Act itself or is inherent in the 
relevant provisions of the Act. Therefore 
I do not find any force in the contention of 
learned counsel for the petitioners that Sec- 
tion 104 of the Act is void either on account 
of excessive delegation or on account of the 
alleged violation of Article 14 of the Consti- 
tution. 

18. . Now I may turn to the relevant 
notifications for the three municipalities of 
Abu Road, JCotah and Bari. The learned 
counsel for the petitioners confined his attack 
only to items relating to gold and silver, 
cotton textiles and sugar cane. In am, 
therefore, not called upon to examine the 
validity of other items covered by these noti- 
fications. As noticed above, learned coun- 
sel for the petitioners vehemently argued 
that there is no reasonable basis for such a 
wide disparity between citizens Living in one 
municipal area and another even regarding 
the incidence of tax. 

19. As I have already discussed above, 
some allowance has to be made for the 
variations in local conditions and about the 
capacity of persons on whom the burden of 
tax is cast Even so, the difference between 
citizens living in one part of the State and 
those living in another regarding the inci- 
dence of tax should not be outrageous. 
Learned counsel for the respondents has put 



154 Sal. FPrc. 13-21] Johari Mai V. Stats ( Kanrfn pi J) A.I.H. 


Tin case somewhat like this. He submitted 
that if different municipal boards •were to 
impose their own taxes, then the ground of 
discrimination would not be svauaole. 
Malang this postulate a spnng board, teamed 
counsel argued that what the Govenunmt 
was really doing under Section 104 of the 
Art was to act on behalf of the several 
municipal boards and it could thus impose 
taxes on different bases by separate notifica- 
tions for different municipalities Learned 
counsel main tains that it what is not baa 
if done by a municipal board cannot be bad 
if it is done by the Government on its behalf. 

I assume for the sake of argument that 
different municipal boards can within the 
frame- work of the law provide for different 
rates of taxes and that it Will not be discri- 
minatory But the position will be materially 
different when one body namely the Gov- 
ernment acts in the matter Government as 
one entity m my view, cannot chum im- 
munity from the impact of Article 14 even 
when it acts under Section 131 of the Act 
I have read Section 104 carefully but am 
unable to hold that the State Government 
is acting on behalf of the municipal boards 
It is true the tax may benefit only the muni- 
cipal boards but it is a far cry to urge that 
the Government acts on behalf of the munl- 
crpal boards The tax is imposed by the 
Government in its own right and it is only 
realised by the municrml boards In en- 
acting S 104, the consideration, in my view 
was to have a somewhat uniform pattern 
for the three kinds of taxes included m Secs 
tioa 104 though there may be some difference 
due to local conditions However in my 
view, where the Government is the source 
of authority, the difference cannot be allow- 
ed to be outrageous Shn Bastogi submitted 
that a person relying upon the plea of un- 
lawful discrimination due to infringement of 
the guarantee of equality before the law or 
equal protection of the laws must set out 
with sufficient particulars his plea showing 
that between the persons similarly circum- 
stanced, such discrimination has been made 
which is founded on no intelligible differen- 
tia, and if the claimant for relief establishes 
similarity between persons who are subjected 
to a differential treatment, then it may he 
upon the State to establish that the differ- 
entiation is based on a rational object sought 
to be achieved by the Legislature Reliance 
Is placed in this connection on AIR 1966 SC 
1930 (supra) He also cited AIR 1966 SC 
1307 (supra) AIR 1968 Mys 287 (supra), 
AIR 1967 SC 691 and AIR 1966 CuJ 268 
(supra) 

20 It is true that a petitioner carries the 
initial burden of showing as to how discri- 
mination has been brought about but where 

E ;ons similarly situated are subjected to a 
erenbal treatment, then it will be open 
to the State to establish that the differen- 
tiation is based on a rational object sought 
to be achieved by the legislature This is 


all the more necessary when it is not the 
legislative art that is under examination but 
an executive order of the State Government 
which is under examination as in the pre- 
sent case. One fails to see how in the 
matter of silver, gold and doth, there was 
Justification for such a widely differing im- 
post. In places like Jaipur, Jodhpur and 
Canganagar, for one quintal or _gola or silver 
octroi is not more than Rs 25 per q ui nt a l . 
This comes to Rs. 10,000 or so -worth d 
silver or about rupees eight lakhs of gold for 
which the doty is Rs 25 In Abu. Road, ft 
comes to 1 per cent of the price of these 
commodities The same thing can be said 
about doth. The respondents have not of- 
fered any Justification for so much diver- 
gence in the incidence of tax. It is true the 
citizens are living in different municipal 
areas but all the same they are citizens living 
m one State and the source of authority for 
imposing the taxis the State Government. It 
was m the circumstances absolutely neces- 
sary for the State Government to offer Justi- 
fication for this impost which St has com- 
pletely failed to do As regards octroi on 
sugar cane for Municipal Board Bari, it la 
one rupee per quintal at Ban and at Raja- 
kheda it is 15 paise per quintal. In Bharat- 
pur and Deeg which are bigger towns, it Is 
50 paise per quintal. In Pholpur there Is 
no octroi on sugar cane Here also in the 
same district for municipalities not quite far 
from one another, the disparity is not easily 
comprehensible I may observe that even 
though the notification may not afford any 
indication regarding the differentiation in the 
taxes, it is open to the Government to offer 
Justification by placing proper material before 
the Court by an affidavit or otherwise. This 
has, however, not been done 

21. After the arguments were concluded 
and I had started dictating Judgment, learn- 
ed counsel for the respondents expressed his 
desire to place before me some notifications. 
He was permitted to do so Today Mr. 
Rastogi invited my attention to a Govern- 
ment notification dated 30th March, 196$. 
published in the Gazette Extraordinary ox 
even date This notification shows that 
octroi duty on silver and gold and articles 
of silver and gold was fixea at .25 per cent 
On the basis of this notification, Shn Bastogi 
submits that the earlier notification which 
is the subject matter of the writ petition no 
longer subsists regarding silver and gold, 
and, therefore, the petitioners should not be 
given any relief ft will be observed that 
the notification of 30th Marti, 1968 doe* 
not call for reconsideration of the rationale 
of the Judgment thus far dictated though 
the notification may have to be kept in vicW 
for the proper relief to be given to the 
parties under the circ ums tances In view 
of this amendment of item it will not be 
necessary to strike down the relevant item 
in the impugned notification for Abu Road 
regarding silver and gold, and it will be 
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enough if that notification is only pronoun- 
ced to be bad regarding silver and gold. It 
vrill be then for the party to pursue his 
remedy regarding the consequential relief 
for refund or otherwise elsewhere. The 
position even for Abu Road municipality 
Stands as before so far as cloth is concerned. 

22. In view of what I have said above, 
I hold (1) that Sections 104 and 107 of the 
Act are intra vires and are not bad on any 
of the grounds urged by the petitioners; 
(2) that the impugned notification in respect 
or the three municipal boards namely Abu 
Road, Kota and Bari, are not bad in respect 
of items other than silver and gold and arti- 
cles thereof and doth in the notification re- 
lating to Abu Road Municipality and in rela- 
tion to the item of silver, bullion and orna- 
ments in the impugned notification relating 
to Kota Municipality and as regards octroi 
on sugar-cane in respect of items relating to 
sugar-cane in the notification relating to 
Munidpal Board Bari and (8) that the noti- 
fication Ex. 6 relating to Abu Road Munici- 
pality is thereby declared to be bad in res- 
pect of item No. 81 relating to gold and 
silver bullion and articles thereof and as re- 
gards item No. 62 relating to all kinds of 
textiles, cotton, silk, and woollen inducting 
rayons, nylone, artificial silk, terylene ana 
articles made of chemical fabrics, ready- 
made clothes, hosiery, knitting wool, milli- 
nery dunes and carpets. In view of the 
fresh notification having been issued on the 
80th March, 1968, it is not necessary to 
give any direction regarding consequential 
relief in respect of item No. 81; hut in res- 
pect of item No. 62, it is hereby ordered 
that the respondents shall not give effect to 
this notification in respect of this item qua 
the petitioners Joharimal and others and Jai- 
shiv and others. Likewise the respondents 
in D. B. Writ petition No. 1732/64 are here- 
by restrained from giving effect to items Nos. 
57 and 58 in the notification Ex. 6 in that 
case against the petitioners Prabhudayal and 
Others. Similarly in writ petition No. 1832 
of 1964, the respondents are restrained from 
giving effect to the item of sugar cane oc- 
curring in serial No. 16 of the impugned 
notification Ex. 1. In other words, they are 
restrained from realising octroi duty from 
the petitioners in respect of sugar-cane on 
the basis of the impugned notification. The 
Munidpal Boards concerned shall refund the 
amount of octroi duty if realised by them in 
the meantime to the respective petitioners in 
respect of the items that have been declared 
to do null and void, in terms of the stay 
orders granted by this Court The parties are 
left to bear their own costs of these peti- 
tions. 

RSK/D.V.C, Order accordingly. 



AIR 1969 RAJASTHAN 155 (V 56 C 33) 
P. N. SHINGHAL, J. 

Indeijit Singh, Plaintiff v. Sunder Singh, 
Defendant 

Civil Regular Second Appeals Nos. 32 and 
225 of 1962, D/- 20-8-1968, from judgment 
of Dist J., Bhilwara, D/- 23-12-1961. 

Motor Vehicles Act (1939), Section 59 (1) 
— - Contract Act (1872), Sections 23, 65 — 
Transfer of motor vehicle permit without 
permission of Transport Authority • — Such 
transfer is forbidden by Section 59 (1), M. V. 
Act and therefore is unlawful under Sec. 23, 
Contract Act — Transfer illegal to knowledge 
of parties — Benefit of Section 65 is not 
available — — Maxim “ex turpi causa non ori- 
tur actio” — - Applicability. 

The obligation for restitution dealt with 
in Section 65, Contract Act applies to all 
agreements which are discovered to he void 
or contracts which became void. But the 
scope of Section 65 has been limited to (i) 
agreements which are discovered to be void, 
and (ii) contracts which became void. These 
classifications may not he exhaustive, but, 
by and large, they serve the purpose of ex- 
cluding an unconscionable claim like the one 
in a case where the parties are in pari delicto 
from the benefit of restitution and would serve 
the cause of justice if they are applied with 
discretion and caution. Thus where a per- 
son knowingly transfers money or other 
property for an unlawful consideration or 
object, it would be fair and equitable to hold 
that he would not he entitled to claim resti- 
tution in a court of law on the ground that 
the agreement had been discovered to be 
void or that the contract had become void. 
Such an agreement or contract would not 
therefore fall within the benefit of Sec. 65 
of the Contract Act. [Exceptions to the rule 
of non-recovery in English Law, compared.] 

While it is true that the general law would 
refuse to give full effect to such an illegal 
contract because of its illegality on the 
maxim ex turpi causa non oritur actio (an 
action does not arise from a base cause), 
the shade of illegality differs from contract 
to contract, and mere -may be a contract in 
which a party is unaware of the illegality, 
in all iimocence. Rigorous and indiscriminate 
application of the rule of turpi causa to all 
illegal contracts, without exception, will not, 
however, be reasonable or fair. Thus where 
a contract is made illegal by a statute passed 
for protection of a class of persons, where 
the parties are not in pari delicto, where a 
party repudiates the contract out of remorse 
and penitence, or where a person is able to 
establish his claim to recover the money or 
property transferred by him without refer- 
ence to the illegality of the contract, there 
is no reason why the general rule of turpi 
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vehicle and meeting the registration and 
other charges which Sander Singh was un- 
able to finance. He therefore entered into 
agreement Ex. 1 dated December 28, 1958 
for a partnership with plaintiff Inderut Singh. 
Under that agreement. Sunder Singh retain- 
ed a three-fourth share for hims elf in the 
vehicle and the permit and decided to give 
the remaining one-fourth share to Inderjit 
Singh. Vehicle No. RJL 218 was accord- 
ingly run on the Shahpura-Bhilwara route 
from January, 1959 on the basis of that 
agreement 

The plaintiff pleaded that he spent more 
than his share on the vehicle but that the 
defendant did not allow him to participate 
in the joint management after a period of 
one month, and did not give him an account 
of the profit or loss in the business. He 
therefore alleged that as the defendant had 
committed a breach of the terms of the 
partnership, it had become impossible to 
cany it on any further. He prayed for dis- 
solution of the partnership and rendition of 
accounts or, in the alternative, for refund 
of Rs. 6,900 on account of the money spent 
by him, and its interest. 


3. Defendant Sunder Singh admitted the 
execution of the deed of partnership (Ex. 1) 
dated December 28, 1958, but pleaded that 
it was not acted upon because of its illega- 
lity. He also pleaded that bus No. RJL 218 
was obtained by him on hire-purchase basis 
on the security of the plaintiffs father Gyan 
Singh, but that the plaintiff did not contri- 
bute to the purchase. He pleaded that the 
pl aintiff had nothing to do with its owner- 
ship, management or accounts and claimed 
that it was his exclusive property and was 
running on the basis of his permit. Further 
the defendant denied that the plaintiff had 
made any payment to him for the running 
of the bus, or for any other purpose, and 
pleaded that the pl aintiff was not entitled 
to recover the money spent by him on ac- 
count of the partnership business. 

Tn his additional pleas, he specifically 
pleaded that the partnership agreement was 
illegal because it contravened the provisions 
of Section 59 of the Motor Vehicles Act. 
He gave an account of the money spent by 
the plaintiff and urged that the pl ain t iff had 
spent a much smaller sum in connection with 
the partnership and was not entitled to re- 
cover it because the object and considera- 
tion of the partnership agreement were ille- 
gal. In the alternative, he pleaded that the 
partnership was terminated by a mutual 
agreement between the parties on October 3, 
1959. The plaintiff filed a replication, but 
confined it to the question of the extent of 
bis investment in the partnership business 
and did not say any thin g about the plea of 
illegality of the agreement. 

4. A number of issues were framed cover- 
ing the various points in controversy. Issue 
No. 8 related to the question whether sec- 


tion 59 of the Motor Vehicles Act was an 
impediment in the claim of the plaintiff be- 
cause of the fact that the permit was only 
in the name of the defen dan t. Issue No. 9 
specifically dealt with the question whether 
the partnership agreement was void 

5. The trial court decreed the plaintiffs 
suit for Rs. 3,800 on account of principal 
and Rs. 218/8/- by way of interest. Both 
the parties preferred appeals to the District 
Judge who reduced the decretal amount to 
Bs. 3253/10/-, with interest at 6 per cent 
per annum from the date of the suit until 
realisation. It is against that judgment and 
the consequent decree that these two ap- 
peals have been filed by the parties. 

6. The learned District Judge took the 
view that the partnership agreement (Ex. 1) 
was illegal because it involved the transfer 
of the permit of the vehicle, but gave relief 
to the plaintiff by invoking Section 65 of 
the Contract Act on the ground that the 
agreement -was discovered to be void later. 
The question is whether this finding is cor- 
rect? But as Mr. Tiwari, learned counsel 
for the defendant, has strenuously argued 
that the partnership agreement did not 
contravene Section 59 of the Motor Vehicles 
Act and was quite legal, I shall first consider 
that argument 

7. Section 23 of the Contract Act brings 
out the characteristics of an illegal agree- 
ment in the following terms, — 

“23. The consideration or object of an 
agreement is lawful, unless — 

It is forbidden by law; or 
is of such a nature that; if permitted, it 
would defeat the provisions of any law; or 
is fraudulent; or 

involves or implies injury to the person 
or property of another; or 

the Court regards it as immoral, as opposed 
to public polity. 

In each of these cases, fee consideration 
or object of an agreement is said to be 
unlawful. Every agreement of which fee 
object or consideration is unlawful is void.” 
In fee present case fee question is whether 
fee agreement in question was “forbidden by 
law”, so feat it is not necessary to consider 
fee other unlawful considerations or objects 
referred to in fee section. To put it simply 
and directly, the question is whether agree- 
ment Ex. 1 could be said to relate to a con- 
sideration or object which was forbidden by 
Section 59 of fee Motor Vehicles Act? 

8. Chapter TV of fee Motor Vehicles Act 
deals with fee control of transport vehicles 
and while fee earlier sections of fee chapter 
deal with fee necessity for permits and fee 
mode of obtaining them etc.. Section 59 
lays down the general conditions attaching 
to all permits. We are concerned wife sub- 
section (1) and it provides as follows — 

“59 (1). Save as provided in Section 61, a 
permit shall not be transferable from one 
person to another except wife the P er P'^? n 
of fee transport authority which granted tne 
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permit and shall not without such permission 
operate to confer on any person to whom 
a vehicle covered hy the permit is transfer- 
red any right to use that vehicle in tha 
mann er authorised by the permit.” 

Section 61 is of bo relevance because it 

S les for the transfer of a permit on the 
of the holder Section 59 prohibits 
the transfer of a permit from one person to 
another except with the permission of the 
concerned transport authority, and it further 
provides that the transfer of a permit with 
out such permission shall not operate to con- 
fer oq the transferee any right to use the 
Vehicle covered by the permit in the manner 
authorised by it It is conceded that a 
breach of this provision is an offence punish- 
able under the Motor Vehicles Act If 
therefore there is a breach of the provisions 
of Section 59 (I) by transferring a permit 
under an agreement between the parties 
without the permission of the transport autho- 
rity, or if the agreement operates to confer 
on the transferee any right to use the vehi- 
cle covered bv die permit the consideration 
or object of the agreement would be unlaw- 
ful because it is forbidden by the law 


of three-fourth while Indeijit Singh would 
have it to the extent of one-fourth-’ 


0 The genuineness of partnership agree, 
ment Ex. 1 has never been in dispute in the 
sense that its execution has all along been 
admitted by the parties The document 
recites the circumstances in which the part- 
neTslup was entered into by the parties and 
I have mentioned them to some extent It 
will be sufficient to state here the following 
four important terms of the agreement — 

(a) It has been stated in the preamble that 
Sunder Singh would remain a “partner” In 
the vehicle including its permit to the ex- 
tent of his three-fourth share, while the re- 
maining one-fourth share would go to Inder 
jit Singh, so that the two parties would be 
owners in possession of the vehicle and its 
permit and would continue to remain so fa 


10 There Is therefore no room for donbt 
that the partners transferred the permit in 
proportion to their respective shares, without 
the permission of the transport authority, 
and conferred on themselves the right to 
use and manage the vehicle fn the manner 
authorised by the permit in terms of the 
partnership agreement. 

11 It is also a rigmficmt fact that the 
agreement of partnership was actually put 
into operation, for the plaintiff has admitted 
In paragraph 2 of the plaint that the vehi- 
cle was purchased and was plied on the 
Shahpura Bhflwara route fn accordance with 
the terms of the agreement and that differ- 
ence! between the partners arose when, as 
has been stated in paragraph 3 of the plaint, 
the defendant did not keep the plaintiff in 
joint management after a period of one 
month and did cot render the account. 


12. It Is therefore apparent that the 
partnership agreement contravened the provW 
sion 5 of Section 59 of the Motor Vehicles 
Act in doing what was forbidden by it The 
consideration or object of the agreement was 
unlawful within the meaning of Section 23 
of the Contract Act and it was therefore 
void. I am fortified In this view by the 


decisions in Maniam Hina Gowdcr v Nara 
" ' ‘ " Varada- 


(b) Clause (I) of the agreement provides 
that the two partners would be owners of 
the permit of the rente and the vehicle in 
accordance With their respective shares men- 
tioned in the agreement mid both of them 
would exercise full ownership rights as long 
as the partnership continued to remain in 
existence. 

(c) Clause (11) of the agreement provides 
that both the partners would be the principal 
managers of the vehicle. 

(d) Clause 17 of the agreement is all the 
more significant and translated into En glish 
ft reads as follows — 

“17 That became the permit of die route 
Is In the name of Sunder Singh, Party No 1 
the parties had decided that the owner's 
name for the new vehicle would he that of 
Sunder Singh, otherwise the title and pos- 
session in respect of the permit and the vehi- 
cle would, in accordance with the partner- 
ship agreement, he such that Sunder Singh, 
the first party, would have it to the extent 


MaiStiy, AIR 1957 Mad 620. A. V 

rajulu Naidu v K. V Thavasi Nadar, AIR 
1963 Mad 413 and Tekumalla Rama Kao v. 
Durga Suiyanarayana, AIR 1964 Andh Kra 
250 Reference may also be made to 
Gordhandas Kassawji v Champs ey Dossa, 
AIR 1921 PC 137 which supports the view 
that the agreement became unlawful because 
it provided for the transfer of the permit. 
Similarly M/s Dayabhai and Co Earwani 
v Commissioner of Income-tax M P„ 
Nagpur and Bhandara, AIR 1968 Madh Pra 
13 On which reliance has been placed by 
Mr Tiwan himself supports the view that 
if the partnership deed contains a clause for 
*&*■ •s-urf-w tl vtluuln or "lira -pernrA, 
that would m ak e the agreement unlawful. 


13 Some cases have been cited for a 
contraiy submission, but they are clearly dis- 
tinguishable In Umacharaa Shaw and Bros, 
v Commissioner of Income-tax, West Ben- 


SM 19 ! 9 ^ 87 271, (SC) their Lordships 

* ‘ uund t" 


of the Supreme Court found that there s.— 
no evidence that the excise licences were 
transfejTed or sub-let and they therefore 
held that there was no offence or trans- 
gression of the provisions of the Bengal Ex- 
cise Act, 1911 and there was no thin g affect- 
ing the validity of the partnership Similarly 
in I- Shiv Dayal L. Mela Mai V Knn 
Bisban Dass Shankar Dass, AIR 3981 Punf 
405 the agreement did not involve the 
“transfer” or “sub-lease" of the licence and 
the licensee under the Opium Act merely 
entered into an agreement ihrrt a third per- 
son, who was a non-licensee, would share 
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the profits and losses of his business in consi- 
deration of his contribution towards the capi- 
tal of the business. It was therefore held 
that the agreement was not unlawful as it 
did not contravene any provision of the 
Opium Act or the Rules made thereunder. 
The cases cited by Mr. Tiwari are thus of 
no avail to the plaintiff, and the fact re- 
mains that it has been proved beyond doubt 
that the partnership agreement was illegal 
and void. 

14. What then is the effect of the illega- 
lity on the partnership? Mr. R. L. Purohit 
learned counsel for the defendant, has argued 
that the agreement having been vitiated by 
illegality is wholly unenforceable because its 
consideration and object were forbidden by 
law and courts cannot give effect to such 
an agreement for that would amount to the 
recognition of an illegal act and place a 
premium on contumacy. To support his argu- 
ment, the learned counsel has placed reliance 
on two decisions of this court in Himmat 
Ram v. Lalchand, 1953 Raj LW 220 and 
Baijulal v. Matadin, ILR (1953) 8 Raj 45 
and the decisions in Madura Municipality 
through Commissioner v. K. Alagirisami 
Naidu, AIR 1939 Mad 957, Puwada Ven- 
kata Subbayya v. Attar Sheik Mas tan, AIR 
1949 Mad 252, Shyam Sunder Lai V. 
Lakshmi Narain Mathur, AIR 1961 All 847 
and Kuju Collieries Ltd. v. Jhoar Khan 
Mines Ltd., AIR 1967 Pat 72. I shall re- 
vert to these cases in a while. 

15. I may here state that while it is true 
that the general law would refuse to give 
full effect to an illegal contract because of 
its illegality on the maxim ex turpi causa 
non oritur actio (an action does not arise 
from a base cause), the shade of illegality 
differs from contract to contract, and there 
may well be a contract in which a party is 
unaware of the illegality, in all innocence. 
The question whether in such a contract a 
person will be relieved of the consequences 
of an illegal contract, has therefore attracted 
a good deal of attention. Connected with 
it is the question, which so often arises, 
whether a party to such a contract is enti- 
tled to recover the money paid by it even 
though the contract is not enforceable, and 
this ancillary question has also assumed con- 
siderable importance because courts have 
often been called upon to apply the yard- 
stick of justice to such cases as well. These 
are precisely the points for consideration in 
the present case. 

16. It appears that the rigorous and in- 
discriminate application of the rule of tur- 
pi causa to all illegal contracts, without 
exception, will not be reasonable or fair. 
Thus in a case where a contract is made 
illegal by a statute passed for protection of 
a class of persons, there is no reason why 
a member of the protected class should not 
be able to recover the property transferred 
by him because, after nil, the statute has 


been made for bis benefit There may also 
be a case where the parties are not in pari 
delicto, as for example, where the person 
who parts with money is an ignorant man 
who has been taken-in by an unscrupulous 
person. There may also be a case where, 
before the illegal purpose is substantially 
carried out, a party repudiates the contract 
out of remorse and penitence. Similarly 
there may be a case in which a person is 
able to establish his claim to recover the 
money or property transferred by him with- 
out reference to the illegality of the contract 
In these and like cases there is no reason 
why the general rule of turpi causa should 
be held to be applicable. In England, such 
exceptional cases Have been recognised and 
are to be found in all text books on con- 
tracts: “Principles of the English Law of 
Contract” by Anson, 22nd Edition, pp. 342- 
850, “Chitty on Contracts”, 22nd edition 
pp. 383-386, “Sutton and Shannon on Con- 
tracts”, 6th edition, pp. 245-250, “The Law 
of Contract” by Cheshire and Fifoot, 6th 
edition, pp. 811-316. 

17. In our country while Section 23 of 
the Contract Act deals with unlawful or 
illegal agreements and provides that every 
agreement of which the object or considera- 
tion is unlawful is void, section 65 of that 
Act deals with the obligations of the person 
who has received an advantage under a void 
agreement or a contract which becomes void, 
as follows, — 

“65. "When an agreement is discovered to 
be void, or when a contract becomes void, 
any person who has received any advantage 
under such agreement or contract is bound 
to restore it, or to make compensation for 
it, to the person from whom he received it” 
The obligation for restitution dealt with in 
the section applies therefore to all agreements 
which are discovered to be void or contracts 
which became void. 

18. A “void” agreement as well as the 
contract which “becomes void” are defined 
in the Contract Act as follows, — 

“2(g). An agreement not enforceable by 
law is said to he void;” 


“2(j) A contract which ceases to be en- 
forceable by law becomes void when it ceases 
to be enforceable.” 


The definitions cover all void agreements and 
contracts, and therefore Section 65 covers 
them also, and there is no justification for 
the argument that it excludes illegal agree- 
ments and contracts felling within the mis- 
chief of Section 23 from its benefit I havo 
no doubt therefore that section 65 is ap- 
plicable to illegal agreements and contracts 
also. 

19. At the same time, it could not be 
the purpose of the lew that even w cas 
where the parties are m pan delict ... 
who rives Sie money for an object 

should be entitled to recover 
tion 65 of the Contract Act This appears 
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to be the reason why the scope of the seo- 
bon has been limited to (0 agreemrats which 
are discovered to be void, ana (n) contracts 
which became void* These two classihca 
hems or categories of cases may not be ex 
haushve but, by and large, they serve toe 
purpose of excluding an unconscionable 
r-T-nm like the one in a case where the 
parties are In pan delicto from the benefit 
of restitution and would serve the cause of 
Justice if they are applied with discretion 
and caution. Thus where a person know 
in$y transfers money or other property for 
an unlawful consideration or obiect, it would 
be fair and equitable to hold that he would 
not be entitled to claim restitution in a court 
of law on the ground that the agreement 
had been discovered to be void or that the 
contract had become void. Such an. agree- 
ment or contract would not therefore fall 
within the benefit of Section 65 of the Con 
tract Act 

20 In England, there are certain well 
known exceptions to the rule of non recovery 
and some of them may not, strictly speaking, 
fall within the ambit of Section 05 of the 
Indian Contract Act. For instance in the 
illustration mentioned by mo earlier where a 
contract is made fllegal by a statute passed 
for the protection of a class of persons it 
may not be possible to order restitution 
where the contract was made with full know 
ledge of its illegality because the two re- 
quirements of Section 65 of our Act m3y not 
he fulfilled It may also be that a person 
may be forced by the other party to enter 
into an illegal contract with full knowledge 
of Its illegality In these cases it may not 
bo possible to take the plea that the agree- 
ment was discovered to be void or that the 
contract became void so as to place an obli 
gation on the person who has received the 
advantage under the void agreement or con- 
tract to make restitution on the wordings ol 
Section 65 

Eat, all the same, m such agreements or 
contracts the parties cannot be said to be 
fa pan deheto There might also be a case 
ia which a person who has made an illegal 
agreement or contract may voluntarily and 
genuinely repudiate the illegal purpose well 
m time and claim locus poenitendae But 
such agreements or contracts may also not 
fall within the scope of Secbon 65 if a strict 
and literal interpretation is placed on the 
wordings of the section Restitution has all 
the same, been allowed in such cases on 
grounds of public policy (as m the case of 
the class protecting statute) or for equitable 
considerations Courts are meant to do 
Justice by the parties and such Just and 
partJi&ble rules or exceptions are always 
s for thi (is and when necessary and this 
ler Singh, oudone because section 65 cannot 
an In respect of ^exhaustively with all claims 
erould, in accoidanthat there is nothing to 
agreement, be such from allowing restitution 
Brit party, would ha 
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21 It is true that in Himmat Ram’s case, 
1953 Raj LW 220 this court has taken the 
view that "Section 65 however only applies 
to contracts which are void, but not to those 
which are illegal” and it has further been 
observed that "the section can have no ap- 
plication where the parties are presumed to 
nave known at the time of its inception that 
the contract was void or illegal” The rea 
son of the rule has been stated to bo that 
when a contract is void or illegal to the 
knowledge of the parties, it cannot be said 
that such a contract was discovered to be 
void or illegal. If it was the intention of 
their Lordships to exclude all illegal con 
tracts from the benefit of Section 65 I may 
say with utmost respect that there is noth 
ing in Section 65 of the Contract Act to 
exclude illegal contracts from its purview 
On the other hand as I have already shown, 
illegal contracts are in my humble opinion, 
also covered by that section 

Smnlarly the decision in Baijulals case 
ILR (1953) 3 Raj 45 that a suit for refund 
of money is not mam tamable in the case of 
a contract which is prohibited by law and 
is punishable as an offence cannot be cor- 
rect in all circumstances and cases and does 
not appear to have been laid down ns a 
general or inexorable rule of law In fact 
it appears from a perusal of the two cases 
Just referred that the attention of their Lord 
ships was not invited to the other relevant 
cases bearing on the point Ail the S3me, 
I would gladly have referred the matter to 
a larger Bench for reconsideration but I 
End that it is not necessary to do so because 
of a recent decision of their Lordships of the 
Supreme Court m Sita Ram v Radha Bai, 
AIR 1968 SC 534 

In that case Radha Bai, the plaintiff en 
trusted some jewellery to her brother 
Lachbmi Narain, father of the defendant. 
After Lachhml Narain j death, the plaintiff 
asked for the return of the Jewellery The 
claim was resisted by tig defendant and it 
was contended that because ou the plain 
tiffs own showing the jewellery was left 
with Lachhmi Narain with the object of 
defrauding the plaintiffs daughter in law 
during the course of the arbitration proceed 
togs, the parties were m pan deheto and 
the claim was untenable. Their Lordships 
considered the submission with reference to 
the provisions of Sections 23 and 24 of the 
Contract Act and thought it proper to refer 
to the exceptional cases known to English 
Law to which a man will bo relieved of the 
consequences of an illegal contract e. g a 
case where the Illegal purpose has not yet 
been substantially carried into effect, or 
where the plaintiff is not in pari deheto or 
where he does not have to rely on the fl 
legality to make out his claim. Their Lord 
ships ordered restitution on the ground that 
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